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PREFACE
In this paper we are mainly concerned with the
legal structure and scope of the Borrowing Scheme.
The need for the formation of an arrangement like
the Borrowing Scheme was economic; its necessity was,
it is believed, due to the emergence of a new phenomenon
in international monetary affairs, viz., shorti~term

capital movement.

The short-term capital movement itself was partly
due to the fact that after the inception of the
Fund's operations, a considerable number of its members
accepted the commitments of Article VIII of the Fund's
Artiéles of Agreement. That is to say, they accepted
the obligations of convertibility of their currencies,

subject-matter of Sections. 2, 3 and 4 of Article VIII,

It was, in a sense, the acceptance of this
commitment, by the key member.States of the Fund,
that caused the above phenomenon (that is, the short-
term capitél movement); following which the Fund felt

it necessary to set up the Borrowing Scheme.

Another factor which contributed to the formation
of the Borrowing Scheme was, it is suggested, shoftage

of means of international ligquidity. The fact that,



since the Fund's Arficles of Agreement came into

effect,ﬁthe volume, as well as the price of, almost
all commodities has increased considerably; whereas
the means for international liquidity havé not been

increased accordingly.

The shortage of means 6f international liquidity
had, therefore, to be coped with in one way or another.
Some of its aspects were resolved by way of increases
iﬁ the member States' quotas, and later by way of
setting up the so-called Special Drawing Rights,
Another step to supplement the above measures, was

the formation of the Borrowing Scheme,

What we are trying to suggest here, is that
although the chief objective of the setting up of the
Borrowing Scheme was to cope with short-term capital
movement, this does not necessarily mean that the
Borrowing Scheme has had no other impact on inter-
national monetary affairs. For instance, another

purpose to be achieved under the Borrowing Scheme

was, it is believed, to offer the U.S8. Government the
opportuni£y to cope with its recent balance of payments
difficulties — by way of using its drawing facilities
on a larger scale, Therefore it is perhaps an economic

view, per incuriam, to suggest that the only objective



A
of the Borrdwing Scheme was to deal with the short-
term capital movement. These are, however, matters
of concern of international ecoﬁomists, and thus out

of scope of this paper.

So far as short-term capital movement was con-
cerned, it had to fe coped with in a specific way;
for, as we may notice, the movement of "hot'" money
usually affects the monetary stability 6f kéy member
States of the Fund, particularly the so-called Group
of Ten Countries, It w uld follow that the partici-
pation in the Borrowing Scheme had to be limited té

the key member States of the Fund, that is, the Group

of Ten Industrial countries.

Under the Borrowing Scheme, the Group of Ten have
agreed to supplement the Fund's resources up to the
equivalent of U.S, § 6 Billion of their own currencies,
These currencies are to be borrowed only by the
participants in the Borrowing‘Scheme and not by other

member States of the Fund.

The thing which is to be me ntioned here, is that
before any agreement could be reached as to the contents
of the Borrowing Scheme, various proposals were put

forward and studied by the authorities concerned.



Two distinct approaches could be traced in
nearly all these proposals:

(a) The approach under which it was believed
that the Fund could achieve its objectives by bringing
about necessary.amendments to the existing provisions
of the Pund's Akicles of Agreement.

(b) The approach under which it was suggested
that the Fund caurld achieve the same objectives without
getting involved in the amendment of the Fund's Articles
of Agreement; but by setting forth some supplementary
arrangements under some of the existing provisions of

the Fund's Articles of Agreement.

. There is, however, sufficient evidence to believe
that the above second approach has won the favour of
the Fund and other interested bodies. This is perhaps
the reasons why the Borrowing Scheme has been set up
under Articles VII (2) of the Fund's Articles of
Agreement; because Article VII (2)'15 formulated with
a view to dealing with scarce currencies — something
which has never been used for this purpose. Yet,
suddenly it has been nominated as the legal basis for
dealing with short-term capital movement, which
movement was uncontemplated at the time of the drafting
of the Fund's Articles of Agreement. It would,

therefore, follow that the drafters of the Borrowing
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Scheme may have loaded on Article VII (2) something

that it can hardly bear the weight.

Setting up qf the Borrowing Scheme without
attempting any corresponding amendment to the F,A.A.
has bréught aoout some legal and constitutional
‘difficulties., This was one of the reasons prompted
us to relate our work to the legal aspect of activities
of the Group of Ten. However, due to the fact that the
nature of activities of the Group of Ten demands it be as
confidential as possible, the material availsable has
not been as ample as expected; . To this may be added
the fact that so far no formal dispute has arisen out
of the activities of the Group of Ten which could throw
lighﬁ on the meaﬁingand scope of the contents of the
Borrowing Scheme. In consequeﬁce of this, our study
‘'will be limited to the understanding of meaning and
scope of the Borrowing Scheme in the light of
pronouncements of the Fund and the Group of Ten,
coupled with the comments by writers on international

law,
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However, before leaving this preface, let us have
a few more words as to how the acceptance by the Group
of Ten of commitments of Article VIII has brought about
the necessity for setting up of the Borrohing Scheme.

By 1961 the key member States of the Fund had acc-
epted the undertaking to convert their currencies held
by "non-residents® into gold or into another convertible
currency. 'Thig convertibility of #reserve" currencies
gives the speculators the oprortunity to move their cash
from one country to another.

There are various motives for the movement of short-
term capital from one country to another, among which are:
interest arbitrage; forward exchange transactions; higher
interest rates in one country compared with another; spec-
ulation in foreign securities; and above all speculation ir
foreign exchange. And it is this last element which can be
most harmful to the bhalance of payments and reserve pos-
ition of the Group of Ten countries, and which has forced
these Countries to come together to set up the Borrowing

Scheme.

Most economists believe that the balance of payments .
and reserve position of the main industrial Countries is a
manifestation of their economic success or failure. aAnd any
economic success or failure would soconer or later affect
the balance of payments and reserve position of these coun-
tries. This, in turn, necessitates, from time to time,
changes in economic policy and adjustments in the balance
of payments and reserve position. These changes and adjust-
ments could usually be achieved by way of inflating or def:
lating the economy. For instance, a country faced with bal-
ance of payments deficit may choose to follow an inflatimear
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policy. ‘rhis pol¢cy can be implemented by way of either:
(a) reduction of taxes and (b) increase in public expendi-
ture; or by way of (a) increase in supply to the economy
of money and (b) reduction in interest rates; or by way of
(a) reduction in money wage rates and (b) devaluation of the
CUrrency.

If, on the other hand, a country is faced with balance

iy}

of payments surplys, it may choose to follow a deflationary
policy. whis wolicy in turn meay be achieved by way of
either:(a) increase in taxes and (b) decrease in public
expenditure; or by way of (a) decrease in supply to the
economy of money, and (b) increase in interest rates; or by
way offd)increase in money wage rates 2nd (b) upvaluation of

the currency.

The object of inflating or deflating an economy can be
achieved by employing one, two, several or all of thelabove
economic measures. The degree to which an economy should be
inflated or deflated is a matter of economic judgement. FThis
is, at the same time, something on which one cannot find
concensus of opinion among the economist. whe main criteria
for making auny decision in this respect, however, are whether
the country in question is (1) a surplus country with a
domestic slump; (2) a surplus country with a domestic boom;
(5) a deficit country with a domestic slump; (4) a deficit

country with a domestic boon.

Another criterion here is consideration of the reaction of
other industrial countries to the above changes, and adjus-
tments. Forﬁnstance, if a given country is interested in
attracting more foreign capital for improving its overall
balance of payments, it could do so by en increase in its
interest reates. The success of such a policy is, however,

dependent on not only many favourable internsl factors, but
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also the reaction of other main industrial countries. TFor
example, this policy may not be successful if other members
of the Group of Ten choose to increase their interest rates,
thus curbing the outflow of capital from their territories.

One incidental inference from the above economic process
is that there exists, at any given time, considerable amount
of cash which can easily move from one country to another.
The above movement of "hot" money may expose the balance of
payments and reserve position of the Group of Ten to serious
difficulties.

As we have seen, one of the choices open to theGroup of
Ten to avoid balance of payments and reserve difficulties
(and to stop the speculation) is to change the par value of
their currency. TFor instance,\if a country is tn balance of
payments deficit, and this deficit has caused speculation
in that currency, then the country in question can deal with
it by resorting to the devaluation of its currency. Deval-
vation is not, however, an easy decision to take. It usually
would be taken when other economic measures to protect the
balanee of payments position have not, for one reason or an-
other, been successful.

It is at this stage that thecountry in deficit is forced
to change the value of its currency with a view to achieving
the same object, that is balance of payments equilibrium.
When a deficit country reaches this stage when; devaluation
appears inevitable, the speculators will wish to convert any
capital held in that currency into other convertible curren—
cies, making the decision to devalue the more likely. This
they will not hesitate to do becauselfthey are sure that under
the cireumstances, one of the following would happen:
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(1) either they will lose almost no money if thecurrency
in trouble were not devalued. All that has hagnened is
that they have changed one convertible currency into another,
with the same purchasing power; (2) or they will earn con-
siderable amount of windfall profit, if the currency in
trouble were devalued. And later, they can convert their
cash into the devalued currency, and have more units of the
devalued currency, as they had before, with more purchasing

power,

How, let us see why States always resist devaluation
of their eurrency. There are many reasons for this, among
which are:

(1) Devaluation is psychologically not much help for the

par value of a curreuncy; and recent experieﬁgf‘iﬂnfhis
respect has snown that once a given currency w=s, forced to
devalue, then it arouse® the suspicion of the world monetary
centres, and speculators. This suspicion, in turn, puts that
currency in a position that the appearance of the slightest
sign of weakness in it prompts the speculators to convert
their cash held in that currency into some other convertible
currency, and this not infrequently paves the way for another

devaluation of that currency.

(2) As referred to earlier, devaluation is said to be

one of the means by which States could achieve balance of
payments equilibrium. Al]l economists, however, do not
believe that devaluation is a cure for balance of payments
equilibrium, but an inevitable step to be taken irrespective
of its advantages or disadvantages.' As such, in economic
cirecles and amongst the private holders of means of liquidity,



o 17
the devaluation of a currency will be interpreted as a
step to prevent further weakness in its par value;and they
will certainly not consider it as a sign of strength of that
euUTrrencye.

For these reasons, any State faced with balance of
payments and reserve difficulties will resist a devaluvation
as far as possible. This resistance, however, can only be
sustained if the country in trouble has got enough currency
of other members of the Group of Ten to defend the par value
of its currency. In other words, under thenew conditions of
eonvertibility of Artiele VIII, the country in trouble
requires considerable amount of reserves to meet the demand
of speculators to convert its currency into the currency of
other members of the Group of Ten.

If the monetary authorities in the deficit country were
successful in meeting all the demands for conversion of its
currency into another; andif other economic requirements for
a healthy balance of payments were existing, then the country
- in question has restored confidence to that currency and there
will be no need for devaluing it.

But if other economic requirements for the preservation
of the par value of that currency did not exist, and if the
speculative pressure on that currency were ever increasing,
then the monetary authorities would be forced to devalue the
currency andto aceept an appropriate new par value for it.
At the same time, they will have lost a considerable amount
of reserves.

What is again clear from the above economic process,
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is that whether or not the country in trouble is going
to resist a devaluation, there is inevitably a need for
a considerable amount of reserves for that country. This
need for a vast amount of convertible currencies is a new
phenomenon in international monetary affairs, and some-
thing unthought of at the time of the drafting of the
Fund's Articles of Agreement. In other words, the
vdrawing rights® of the Group of Ten (under the Fund's
Articles of Agreement) were quite limited and was not
sufficient to meet their balance of payments difficul-
ties under the new conditions created by the convert-
ibility of their currencies. It was these conditions
which forced the Group of Ten to set up the Borrowing
Scheme, and to replenish the Fund's holdings of scarce
currencies. In a sense it was the obligation of the
main industrial countries (which effectively control
the world's means of liquidity) to step in %o help any
member of the Group in trouble;because under the new
econditions of convertibility, all industrial countries
would benefit, and one of the steps necessary to maintain
such a benefit is to help each other in time of diffi-

culty.

Furthermore, it is widely believed that the amount
of reserves lost by any member of the Group (as a result
of movement of hot money) is equivalent to the amount
of "reserves gained by other members of the Group. There
are even some economists who believe that the deficit
in balance of payments of one of the members of the
Group is surplus in the balance of payments of another;
and 1if +the intention of the Group of Ten is to
maintain the new conditions of convertibility, then
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they must accordingly try to have a sort of multi-
lateral balance of payments, by way of re-cycling the
surpluses of surplus Countries to deficit Countries,

or at least by way of providing necessary loans to

the deficit Countries in trouble. What happened at the
end of a series of consultations was that the Group of
Ten, by setting up of the Borrowing Scheme, agreed to
stand ready to replenisgh the Fund's holding of a scarce
currency up to the amount of g 6 billion.

As a result, whenever the Fund sees that any
member of the Group of Ten is in need of considerable
amount of resources, and that the Fund's own resources
are not sufficient enough to meet such a demand, then
the Fund will call on other members of the Group to
provide the Fund with the extra amount, and the Pund
will then lend it to the member in need, with a very
low rate of interest.



ABSTRACT

In this paper we have first studied the constituent

-

instrumen

te of the Borrowing Scheme and the status of
parties thereto. Next, we have studied internal laws

governing two of the parties to the Borrowing Scheme, which

are central hanks of their respective Countries. Third, we

have studied the final clause of Paragraph 3(c) of the
Borrowing Scheme, to see whether it has obligated the

Group of Ten ito give tlie force of law to the contents of
the Borrowing Scheme in their respective Countries. We
have theéen, in the PFourth Chapter, dealt with the actual
machinery of the porrowing Scheme., It is in this Chapter
that we shall see how the Borrowing Scheme works.in
practice, and what are the procedures to be followed,
before any "borrowing arrangement® cen be worked out.

The last Chapter deals with the voting machinery of the
Borrowing Scheme. Although in this Chapter an attempt
has been made to describe the mechanism of the voting

of the Borrowing Sclieme, yet the main object has been the
identification of the legal effects which it could bring
about.
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CHAPTER ONE

CONSTITUENT INSTRUMENTS OF THE
BORROWING SCHEME

I - INTRODUCTION

It may be known that tThe general pattern for
constituent instruments of international engagements
has been a main single document. And this single
document has usuvally been kept in a depository,
accompanied by signatures, instrumentqof ratification,

acceptance, accession and so on.

Further, there can hardly be seen any difficulty
5=z ,identifying the sponsors and the parties to those
international engagements. And the question whether
they are duly authorised representatives of their
respective countries can Dbe distinguished with the
help of the position they hold, and with the help of

instruments such as full powers and the like.

In the casge of the 'Borrowing Scheme', however, the

case 1is not as straightforward as that. For instance:

1. The constituent instruments of theRBorrowing Schenme
are more than one document; it contains at least two
main documents ('"The Letter! and 'The Decision'),



U 22
2. Two out of ten parties to the Borrowing Scheme
are the central banks of their respective Countries,
and their international status requires further
consideration. '

For this reason we have Dbeen prompted to
consider structure and scope of the Borrowing
Scheme, as well as the status of parties thereto,
under a separate Chapter, This we will attempt in
the following way:

Firstly will come the Headings of 'The Letter!
and 'The Decigion', under which we shall study the
structure and scope of these two documents.

Then will come the Headings of "Parties to
'The Letter'", and "Parties to 'The Decision'", under
which we shall study the statys of the parties to these

two documents.

Now let us turn to the first of the above headings.

Il - THE LETTER

Before any agreements could be reached concerning
the Borrowing Scheme, 1t was necegsary to carry out a
series of studies and discussions, mainly at the Fund's
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headquarters, Vienna and Paris, 1,2.

1. B8ee Statement by the Governor for France, Jacques
Brunet in "International Monetary Fund - Summary
Proceedings'", 1962, p.56, where he considers the
Borrowing Scheme as "The Paris Agreement", Cf. the
term "Paris Club" in.the same periodical, year
1963 p, 37; Cf. also the same periodical year
1964, p. LS.

2., PFor the background, different discussions and
proposals concerning the Borrowing Scheme, see
generally, "International Monetary Fund - Summary
Proceedings", year 1956, pp. 18, 19; year 1958,
pp. 90, 91; year 1959, pp. 30, 31, 129, 130; year
1960, pp. 23 - 28; year 1961, pp. 14 - 16, 20 - 32,
hl = 46! 53 - 55, 58 - 6”3 73 - 78, 111 - 118’ 121!
157 - 158; year 1962, pp. 17 - 22, 33; year 1963,
pp. 16, 17, 28 - 30, 285, 286. See also "International
Monetary Fund - Annual Report", year 1958, pp. 51 -
53; year 1959, pp. 82 - 83, 94 - 95; year 1960, pp.
78 - 82, 84 - 88, 90 - 93, 96 - 100, 102 - 10L;
year 1961, pp. 18 - 19; year 1962, pp. 32 - 39,

172 - 174, 232 - 245; year 1963, pp. 28 - 29;
"International Financial News Survey, iyear 1961,
pp. 15L, 225; year 1962, pp 1 - 2, Lh, 110 - 111,
341, year 1963, pp. 89, 111 - 112, Ll5; year 196L,
p. 245; "International Monetary Fund, 1945 - 1965",
Twenty Years of International Monetary Cooperation,
Edited by Keith Horsefield, I.M.F., Washington, D.C.
1969, volume, I, pp. 193, 491 - L92, 502 - 518, and
541 - 545; volume II, pp. 29 - 31, 34 - 35, 294 -
296, 373 - 377, L54 - L56, 521, 532, 539 - 54l and
686 - 688.

In a sense part of activities of the Participants
in the Borrowing Scheme came into operation before
the Borrowing Scheme itself took effect., See, e.g.;
"International Financial News Survey", 1961, op.
225; "International Monetary Fund - Annual Report",
1962, pp. 6 - 7; "International Monetary Fund,

1945 - 1965",0p. cit., volume I, pp. L82 - L8L,



One of the results of thes€ discussions was the draft
of an agreement, known as the letter of M. Wilfrid
Baumgartner, 1 (heﬁﬁnafter referred to as 'The
Letﬁer').2

The letter contains elaborate terms and conditions
for the borrowing of six billion #.s. dollars, by the
Fund, of the currencies of the Group of Ten Countries.3

With a view to giving legal effect to its

contents, the Letter was then sent to all the
4

prospective participants in the Borrowing Scheme,

1. The then Minister of Finance, France.

2. The term 'The Letter' for thelabove letter of M.
Wilfrid Baumgartner has been adopted by Hans
Aufricht, in his ‘'International Monetary Fund'.
See, Hans Aufricht's 'The International Monetary
Fund', London, Stevens & Sons, 1964, p.67.

3. The term, 'Group of Ten Countries! is a popular,
name used in the press and economic circles to
denote eight Participating Countries and two
Participating Institutions of the Borrowing
Scheme, They are also sometimes called 'the
Group of Ten richest (industrial) countries

(of the world)'.

4. By the term !'Borrowing Scheme' in this paper, we
mean all the relevant arrangements set out to reg-
ulate the credit arrangements of equivalent of six
billion U.S. dollars. fThis term was apparently
first used by Reginald Maudling, the then Governor
of theFund, for the United Kingdom. see,
"Tniternational Monetary Fund - Summary Proceedings?®
1962, p.64.
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by Wilfrid Baumgartner on 15 December, 1961, 1

b

Every prospective participant in turn sent a
separate letter to the French Minister of Finance,
confirming the receipt of 'The Letter' and stating
that it was in agreement wi th its'contents. These

replies are known as ‘the letters of confirmation'z.

Finally, M. Wilfrid Baumgartnér, in another
series of letters despatched to the prospective
participants, confirmed that he had received 'the
letters of confirmation' conceming 'The Letter' from
all the Group of Ten. In this letter, he also informed
them that he would notify the Intérnational Monetary
Fﬁnd "of the general agreement thus realised with

respect to the.understandings reached during

3

the recent discussions in Paris".

1. ©PFor the full text of 'The Letter', see
Appendix I.

2. TFor the text of one of the letters of
confirmation, see Appendix II.

3, PFor the text of one of the gbove letters of
M. Wilfrid Baumgartner, see Appendix III.
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A study of thg way these documents have been
exchanged-would constitute a pfima facie case for
considering them as an "Exchange of Notes". ¥ The
title of "“Exchange of Nétes" for 'The Letter' would
not probably reduce its effeét in international law;
because in some definitions, the term 'treaty' embraces

"Exchange of Notes'" also.

For instance, Articles 2(a) of the "Vienna

Convention on the Law of Treaties", states:-

"(a) "treaty" means an international agreement
concluded befween States in written form and
governed by international law, whether
embodied in'a single instrument or in two

or more related instrument and whatever its

1. Cf. "Internationd Monetary Fund - Summary
Proceedings", 1962, ps 19 where it is said:

... in an exchange of letters
among themselves, the .ten lending
countries have set down the procedure
they will follow in making the
supplementary resources available to
the Fund ... "
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particular designation;" 1

Another term which might suit the structure

and scope of 'The Letter' seems to be 'Multilateral

Declaragpions'. 2

1.

See "Vienna Convention on the Law of Treaties",

with Final Act of the Conference, Declarations

and Resolutions, Vienna 28 Way, 1969. H.M.S.0.,
Cmnd. 4140, Law of Treaties, Miscellaneous No.

31 (1969), p.3. Cf. "Reports of the International
Law Commission on the Second Part of its Seventeenth
Session, January 3 - 28, 1966, and on its Eighteenth
Session, May L4 - July 19, 1966, in the (1967% 61,
A.J.1.L., p. 287, et. seq.; Comments by the
Government of the United States of America on Parts
I, IT and IIT of the Draft Articles on the Law of
Treaties Drawn up at its Fourteenth, Fifteenth and
Sixteenth Sessions, Id., pp. 1123 - 1124, Cf. also
Articles 1 and 2 of the Draft Articles of the 'Report
on the Law of Treaties' of the I,L.C., U,N, Document
A/CN. L4/63-2L March 1953, discussed by J.E.S. Fawcett
in his "The Legal Character of International
Agreements", (1953%), 30, B.Y.I.L., p. 382. J.E.S.
Fawcett, in this Article- seems to doubt that
"exchange of notes" could be accorded the status

of "treaty". See Id. p. 385, Cf. the same writer,
"The Law of Nations", Allen Lane, The Penguln Press,
London, 1968, .p. 91.

See Lord McNair, "The Law of Treaties", Oxford
University Press, 1961l. p. 22. PFor some other

terms employed in international law to nominclate
different international engagements see Id., pp. 22-
25. Cf, J.E.S.Fawcett, "The Law of Nations", op.cit.,
pp. 91 - 92, Cf. also (1967), 61, A.J.I.L., pp. 290,
1124,
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On the other hand, due to the nature of the
understandings, spoken of in 'The Letter', it
could be construed as a "Letter of Intent".
This is so because it, génerally, speaks of
"understandings" reached during the recent "discussions"..
and "procedure" to be followed by the participants, and
so on; and thus it avoids, as far as possible, bringing
about any clear cut legal obligation thereunder. For
instance, preamble to 'The Letter', in guarded
language, states:-

"The purpose of this letter is to set forth
the understandings reached during the recent
discussions in Paris. with respect to the
procedure to be followed by the Participating
Countries and Institutions ... in connection with
borrowings by the-International Monetary Fund of

Supplementary resources ... which we expect wll
be established pursuant  to a decision of the

Executive Directors of the Fund."

1, 8ee J.E.S., Fawcett, "The International Monetary
Fund and International Law", (1964), LO, B.Y.I.L.,
P. 7L‘-.

2. See Appendix I.



Thus, the participants seem to have attempted
to avoid the formation of any legal obligation,
vis-a-vis each other, under 'The letter'., Therefore,
there seems to be no legal difficulty in construing

'"The Letter' as a letter of intent in general sense.

Nevertheless, if one is going to consider 'The
Letter! as the 'Letter of Intent', used by the Fund's
member States, for the drawing of currencies, then
this suggestion deserves more consideration. 8o let
us fimt see what is meant by the 'Letter of Intent'

in the Fund's terminology.

J. Keith Horsefield, the Chief Editor of the Fund,
has attempted a definition for the 'Letter of Intent'

as follows:

1., Cf. however, the Statement issued on 2 October,
1963, by the Secretary of the Treasury of the
U.S., on behalf of the participants in the
Borrowing Scheme, especially where he calls
'The Letter' an 'agreement'. This Statement
in part says:- :

"1, In the course of the annual meeting
of the International Monetary Fund, the
Ministers and Central Bank Governors of
the ten countries ... participating in the
agreement of December, 1961 ('The Letter'
that isﬁ, to supplement the resources of
the International Monetary Fund met in
Washington ...."

The parenthesis and emphasis added.
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'Letter of Intent .+ A member seeking

to make a drawing from the Fund, within the
credit tranches, or to enter into a stand-by
arrangement, is usually invited to describe to
the Fund, in a ¥letter of intent", the policies
which it is undertaking in order to overcome
the difficulties which have caused its need for

the drawing or stand-by!' 1

Now, if one is going to confer the status of
'Tetter of Intent' (as described in the above definition)
upon 'The Letter', the following difficulties may arise:

1. That a 'Letter of Intent' should be related only
to 'drawings' from the Fund, and should not be related to

both lending and drawing to and from the TFund as

is the case with the contents of 'The Letter'; 2

2. That the 'drawing' described in a 'Letter of
_Intent' must be within the 'credit tranches? of the
Tund's member State;

1. See J. Keith Horgefield, YIntroduction to
the Fund", International Monetary Fund, Washington,
uv.C., Second Edition, 1965, p.28.

2. Cf. #International Monetary Fund - Annual
Report", 1961, p.19.
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wheress the drawings envisaged in 'The Letter' may

%2

exceed the 'credit tranches' of the Fund's member states;

1.

The term "credit tranches" has been described by
J. Keith Horsefield as follows:-

"Drawings are said to be in the credit
tranches if their effect is to increase the
Fund's holdings of a member's currency to an
amount greater than its quota ... A drawing
in the "first credit tranche® increases the
Fund's holdings of the currency to an amount
greater than the member's guota, but not
greater than 125 per cet of the guota; in the
"second credit tranches''it increases the Fund's
holdings to an amount greater than 125 per cent
of the quota, but not greather than 150 per
cent; and so on", BSee J. Keith Horsefield,
"Introdguction to the Fund", op.cit., p.24.

For more description of the term "credit tranches",
as well as terms "gold tranche", "super gold trance"
and differences existing between these terms and
that of "drawings" under the G,A.B,, see "Report

of the Study Group on the Creation of Reserve
Assets", Rome, Bank of Italy Press, 1965, Paragraphs
57 - 61. TFor an illustrated example in this respect,
see Rinaldo Ossola, "On the Creation of New Reserve
Assets: the Report of the Study Group of Ten", (1965),
18, Banca Nagionale del Lavoro, Roma, Via Vittorio,
Veneto, p. 279, Cf. Id.p28l.

See International Financial News Survey", 1965,

pp. 169 - 170, See also "International Monetary Fund -
Press Release", No. 695, June 19, 1968; and No. 743
June 27, 1969; "International Monetary Fund, 1945-
1965, op.cit., volume II, p. L57, Cf. Id, pp. 530 -
532, For the bodies (other than the Group of Ten)
which could contribute currencies, under a borrowing
arrangement of the Borrowing Scheme, see infra, under
the Chapter "Consultative Arrangements of the
Borrowing Scheme'",
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3. That for every individual 'drawing' a new 'Letter
of Intent' —— describing the circumstances under
which the drawing is requested —— seemsto be
necessary, and this 'drawing' should be governed by
Article V of the Fund's Articles of Agreement; whereas
'The Letter' has been .an arrangement of a general nature,
describing the waysand means by which the Fund's holdings
of 'séarce cﬁfrencies' should be replenished, and, further
it is to be governed by Article VII of the Fund's

Articles of Agreement. And finally;

ﬁ. That if a 'Letter of Intent' is intended to describe
circumstances under which a drawing is requested, that
is something to be achieved —— so far as the Borrowing
Scheme is concerned —— by way of "discussion" between
a "draﬁer" on the one side and the Fund (and other
participants) on the other.t As such, 1t does not

require any written document, known as the 'Letter of

Intent'.

1. BSee, e.g., paragraphs A, B and C of 'The Letter'.
Cf. paragraph (6) of 'The Decision'. For more
discussion in this resgect, see infra, under
Chapter ==~ ‘"Consiltative Arrangements of the
Borrowing Scheme".
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Therefore, a preferable construction here is
that 'The Letter! can be regarded as "Exchange of

Notes."”

ITT - 'THE DECISION'

After the contents of 'The lLetter! were agreed
upon by the Group of Ten, theFund took another step
to complement its terms and conditions. This step was
in the form of a Decision of the Fund's Executive

Directors.

The Fund's Bxecutive Board, in its Decision No.,.
1289 -(62/1) dated 5 Januxry, 1962 1, set out another
detailed set. of rules and procedﬁres to be followed for

. - . . 2
"horrowing arrangements?, under the Borrowing Scheme,:

The Fund's Decision N0.1289- (62/1) (herinafter
referred to as !'The Decision')3 was not, of course,

unexpected.

1. As amended by the Fund's Executive Board Decisions
No.1415-(52/47), and No. 1362-(62/3%2).

2. For the text of the ahove Decision of the Fund's
Bxecutive Board, see Appendix IV.

3. The term 'The Decision' for tle Fund's Executive
Board Decision 0.1289-(62/1), has also been
adopted by Hans Aufricht; see Hans Aufricht,
"International Monetary Fund", op.cit., p.67.



In fact, when the contents of 'The Letter' were
formulated, it was anticipated that the Fund's
Executive Board would set out terms and conditions

to complement the rules and procedure of 'The Letter'. 1

The contents of paragraphs of 'The Decision' are
more elasborate, as compared with the contents of
» aragraphs of 'The Letter'. A comparison between the
contents of the two documents would reveal some
similarities between their provisions. This in itself
would mean that there can be traced some overlaps in
the contents of the two documents. This would also
mean that there can be found some inconsistencies

between the provisions of the two. 2

It is not, however, clear tha£ in the case of
inconsistencies between the contents of the two
documents which one is to prevail, It is particularl&
apparent if a comprison be staged between the preamble
to 'The Decision' and the preamble to 'The Letter',
which comya rison may reveal a sort of circular

argument,

1. See Preamble to 'The Letter', Appendix I.

2. B8ee, for instance, under the Chapter
"Consultative Arrangements of the Borrowing
Scheme", infra.



On the one hand we have Preamble to 'The
Decision' stating that: in order to give effect to
the 'intention' of the main industrial countries
(which intention has been manifested in 'The Lettef)
the terms and conditions of 'The Decision' have been

adopted. It says:-

"the main industrial countries have agreed
that they ... will stand ready to lend their
currencies to the Pund ... In order to give
effect to these intentions, the following terms

and conditions are adopted ...."

On the other hand, we have Preamble to 'The
Letter', talking of the understandings reached during
the recent discussions in Paris, with respect to the
procedure which "will be established" by the Fund's

Executive Directors in 'The Decision'., It says:-

"the purpose of this letter is to set forth
the understandings reached during the recent
discussions in Paris with respect to the procedure
to be followed ... in connection wth borrowings
by the International Monetary Fund of Supplementary
Resources ... which we expect will be established
pursuant to a decision of the Executive Directors

of the Fund ('The Decision', that is).

1. See Appendix T, Parenthesis added, cf."International

Mone't‘fary Fund - Annual Report", 1962, D.35.
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It could, however, be argued that ——— due to

the fact that the International Monetary Fund possesses
"objective International Personality“,l

1. See J. Gold, "The International Monetary Fund and
Non-Member States, Some Legal Effects", I.M.F.,
Washington, D.C., 1966, pp.37-38. As to other views
concerning the personality of the Fund, see
€.8., Clive Parry, “The Publicborporative
Symposium"”, The Carswell Co.Ltd., Toronto,
Canada, 1954, p.591; C. H. Alexandrowicsz,
"World Economic Agencies, Law and Practice",
London, Stevens and Sons, 1962, pp.111 - 112,

F. A, Mann, VInternational Monetary Co-
operation" (1945), 22, B.Y.I.L., p.252;
"Money in Public International Law", Academie
de Droit International Recueil des Cours,
volume 96 (I), 1959, pp.22-23,
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to which the Group of Ten are generally parties —
in the case of an inconsistency between the provisions
of 'The Decision' and the provisions of 'The Letter!',

the provisions of 'The Decision’ would prevail.

Nevertheless, it should be borne in mind that if

any inconsistency can be discovered in the interpretation
of the two documents, its resolution would, prima facie,
be a matter of reconciliation of them. And matters o

interpretation, raised in connection with 'The Decision',
are to be resolved to "the mutual satisfaction of the
Fund, the participant raising the question, and all
other participants". 2 Therefore, as such, the principle
of unanimity envisaged in Paragraph (20) of 'The
Decision' may virtually outweigh the argument that,

in the case of the above inconsistency, the provisions

of 'The Decision' should prevail; because the Group of
Ten are parties to both 'The Decision' and 'The Letter';
and if incidentally a participant's interest touches

the argument that, e.g.,Paragraphs A, B and C of 'The

Letter' are to prevail over Paragraphs 6 and 7 of

1. Cf. J. Gold in "International Monetary Fund,
1945-1965", op,cit., volume II, p. 518, Cf. also
(1967), 61, A.J.I1.L., p. 3L6.

2. See paragraph (20) of 'The Decision', Appendix IV,
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'"The Decision',lit éan achieve this object by invoking
the principle of unanimity of Paragraph 20; and thus
frustrate 2 the understanding of the Fund or other
participants in this resPect.' For instance, it can
argue that: Paragraphs of 'The Decision' are to give
effect to the "intentions" of the participants as
manifested in Paragraphs of 'The Letter' 3, and thus

in the case of an inconsistency between the Paragraphs
of the two documents, the Paragraphs of 'The Letter' are

to prevail. L

1, BSee "Pre-Call Consultative Arrangements of 'The Letter'
infra under the Chapter "Consultative Arrangements
of the Borrowing Scheme".

2. Cf. "Report of the International Law Commission
on the Work of The Second Part of Its Seventeenth
Session', Monaco, January 3-28, 1966,in (1967),
61, A.J.I.L., p. 335.

3. See the Preamble to 'The Decision', discussed above,
Cf. F. A, Mann, "The Interpretation of Uniform
Statutes", (19L46), 62, L.Q.R., p.281. Cf. also
I. M. Sinclair, "Vienna Conference on the Law of
Treaties", (1970), 19, I..C.L.Q., pp. 60 - 66,

4, Cf, however, Joseph Gold, where he says:-—

"... The letters ('The Letter', that is),
are res inter alios acta from the viewpoint
of the Fund ..."

See J. Gold, "Interpretation by the Fund", Inter-
national Monetary Fund, Washington, D.C., 1968,
p. b7. Parenthesis added. Cf., also (19673, 61,
A.J.I.L,,pp. 365 - 373 esp. at p. 366,



Hans Aufricht, however, with regard to relations
betwéen 'The Letter' and 'The Decision', has fairly
pointed out that:-

"... The contents of the two documents
supplement each other, The Fund is not a party

to the Letter; however, the participants regard

the Letter an integral part of the Borrowing

arrangements, as amongst themselves, as evidenced

by the following paragraph (Preamble to 'The Letter',
that is), T

However, as in the case of 'The Letter', it could
be of some interest to have a 1look at the legal structure
of ;The Decision','under contemporary international law,
As—we—have—peferred—to—sarlier, 'The Decision', is basicall;
a Decision of the Fund's Executive Board, It contains
twenty Paragraphs and an Annex., Its Annex bears the
names of Participants and the amounts of their credit
arrangements. The full title to 'The Decision' reads

"General Arrangements to Borrow',

1. See H. Aufricht, 'International Monetary Fund',
op.cit., p. 67. Parenthesis added, Cf. J.E.S., Fawcett
"International Monetary Fund and International Law",
op.cit., pp. 74-75. Cf. also "International Monetary
Fund - Annual Report', 1962, p.35.

2, The term "The General Arrangements to Borrow'" has
occasionally been used in this paper also. The term
has sometimes been abridged by writers, and guoted
as "General Arrangements", It has also been
abbreviated and quoted as "G.A.B.".
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'"The Decision' envisages terms and conditions

under which certain countries, as well as certain

Institutions can adhere to.-it. For instance, Paragraph

3(a) of 'The Decision!' states:—

"(a) Any member or institution specified

in the Annex may adhere to this Decision in

accordance with Paragraph 3(c). 1

See Appendix IV. The contents of the above
Paragraph 3(a) would imply that the participation

in the activities of the Borrowing Scheme is not
open to all member States of the Fund or their
"fiscal agencies". Cf. Sub-Paragraph (b) of the
same paragraph. For the criticism made in this
connection see "International lonetary Fund -
Summary Proceedings", 1961, pp. 58, 60 and 78;
"Guidelines for Improving the International Mone tary
System", Report of the Sub-Committee on International
Exchange and Payments of the Joint Economic Committee,
Congress of the United States, U.S. Government
Printing Office, Washington, D.C. 1965, p. 17.

Cf. however, statement by Per Jacobsson, the

F.M.D., in the "International Monetary Fund -
Summary Proceedings", 1961, pp. 26, 158; Statement
by the Governor for the United Kingdom, Reginald
Mauvdling, Id., year 1964, pp. 166 - 167;

Statement by the Governor for Brazil, Id., pp. _
117 - 119; "International PFinancial News Survey™, -
1962, p.11l; "International Monetary Fund, 1945-
1965, op. cit., volume I, p. 5123 volume II, pp.
37%—37? and 53%2; (1967), 61, A.J.I.L., pp. 312 -
313,
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Sub-Paragraph (c) of the same Paragraph, states:-

"(c) A member or institution shall
adhere to this decision by depositing with
the Fund an instrument setting forth that
it has adhered in accordance with its law and |
has taken all steps necessary to enable it to
carry out the terms and conditions of this

Decision ...." *

Then, Paragraph (4) of the same document, in

respect of the date of entry into force of !'The

Decision', states:-

"This Decision shall become effective
when it has been adhered to by at least seven
members or institutions included in the Annex
with credit arrangements amounting in all to
not less than the equivalent of five and one
half billion United States dollars of the weight

and fineness in effect on 1 July, 1944 ...." 2

Pursuant to the above Sub-Paragraph (c), every
participant has deposited with the Fund an
instrument known as "Instrument of Adherence",
which bears the undertakings spoken of in that
Sub-Paragraph. For the text of one of these
Instruments of Adherence, see Appendix V.

'The Decision' came into effect on October 24,
1962. See the Fund's Selected Decision, p.66.
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With regard to the structure and scope of 'The
Decision', writers vary considerably. J.E.S. Fawcett
takes a cautious line in this respect. He considers
'The Decision' as "pactum de contrahendo", at most. 1
Joseph Gold, howevér,_considers '"The Decision' as an

international agreement, He says:-

"... The arranagements that were negotiated

by the Fund and the ten members, constitute an
elaborate international agreement, called the

2
General Arrangements to Borrow ...

1. See J. E. S. Pawcett, 'The International Monetary
Fund and International Law', op.cit., p.75. J. E,
S. Pawcett was the General Counsel orf the Inter-
nagional Monetary Fund during the years 1955 -
1960.

2. See J. Gold, 'Interpretation by the Fund', op.cit.,
p.54. Cf. the same, in his 'The Reform of the
Fund', where he calls 'The Decision' as "a decision
of the Fund which is also a multilateral agreement
between the Fund and the participants". See J.
Gold, "The Reform of the Fund", International
Monetary Fund, Washington, D.C., 1969, p. 15.

See also his; "The next stage in the Development
of International Monetary Fund Law: The Deliberate
Control of Liquidity"% (1968), 62, A.J.I.L., p. 376,
footnote 35, J. Gold is the present General
Counsel of the Fund.
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Hans Aufricht seems to go even one step
further in this respect. He argues that not
only is the General Arrangements to'Borrow an
international agreement, but it also has modified
the Fund's Articles of Agreement. He says:-

“The modification of the (Fund's Articles
of) Agreement can be traced backprimarily
to “es rights and responsibilities of
the Fund conferred on the Fund by other
international Agreements such as ... The

General Arrangements to Borrow ( G A B )" L

1. See Hans Aufricht, "The Fund Agreement
Living Lew and Emerblng Practice™, Princeton
University Press, Princeton, New Jersey,
U.S.A., 1969, p.1. Parenthesis added.
Here it may be added that one can hardly
deny the fact that the Fund's Articles of

Agreement has been practically modified by
tne General Arrangements to Borrow. 3See,
e.g., the statement of Herr F. J. Strauss,
guoted in 'The Guardian', January 20, 1969,
p. 10, Cf. Fritz Machlup, "Plans for Reform
of the International Monetary System",
Princeton University Press, Princeton, New
Nersey, U.3.A., 1962, p.22.



One thing, however, should be clear. ‘If other
requirements for considering 'The Decision' as an
'international agreement' are existing then the fact
that it was first a decision of the Executive Board
of tbe Fund, would not diminish its instrumentality.

In a sense, it would increase its value in international
.law; for, 'The Decision', has in fact been twice

endorsed by the Group of Ten.

The first time was when it was agreed upon by
the Fund's Executive Directors, whose decision the
Group of Ten have the power to carry; because they
hold the majority of the weighted votes of the decision-

making bodies of the Fund. 2

The second time it was endorsed was when they
(the Participants) actually adhered to it, in accordance

with Paragraph 3(c) of 'The Decision',

1. Cf. U.N, Monetary Documents, pp. 52 and L22.

2., Cf. Rudolf Kroc, "The Financial Structure of
the Fund", International Monetary Fund,
Washington, D.C., Second Edition, 1967, p.
3 - 37. As regards the status of the Executive
Directors of the Fund, however, see C. H,
Alexandrowicz; "World Economic Agencies: Law
and Practice", op. cit., p.1l89.



Furthefmore, this set of agreements —— that
is, the agreement adopted by an intergovernmental
organisation, and then adhered to by some sovereign
States; has precedent in international relations,

(It has a place in the Lord McNair's book, "The Law
of Treaties". He, under the title "Adoptioﬁ by League
Assembly or approval by United Nations Assembly
followed by Accession", shows the practice developed
(in this respecty) during the period of the League
Nations, which practice is still developing in the
period of the United Nations),

Therefore at this stage this much we can say
that' The Decision' has the potentlalltyfgﬁz being
considered as an "international engagement'", However,
due to the fact that the status of parties to the

instruments of international potentiality affects the

1, See McNair, "The Law of Treaties", op.cit., pp.
123, 124, Cf. 'Conventions' and 'Recommendations'
in the practice of the I,L.0. See D. W, Bowett,
"The Law of International Institutions", London,
Stevens & Sons, 1970, pp. 127-129. Cf., also
Articles 1, 2 (1 - as, 3 and 5 of the "Vienna
Convention on the Law of Treaties", Cmnd. 4140,
1969; "Resolution Relating to Article I of the
Vienna Convention on the Law of Treaties", Id.

p. 38; (1967), 61, A.J.I.L.;pp. 293, 39L;
"Comments of the Government of the United States
on the Draft Articles on the Law of Treaties Drawn
up by the International Law Commission", (1968),
62, A.J.I.L., pp. 567-68.



status of the instruments themselves, and since we
have not yet properly considered the status of all
parties to 'The Decision' and/or 'The Letter',
therefore it would be an attempt in vain to come
to any definitive understanding in this respect at

this stage. .

Thus let us at this stage —— which stage we
are more or less acquainted with the structure of
the Borrowing Scheme —-, break down our argument
" and first consider the status of parties to 'The
Letter' and 'The Decision'. Then we shall return
to the status of 'The Letter' and 'The Decision'
themselves. This process would at the same time,
be of some help in finding out a more appropriate

definition for these two documents,

IV - PARTIES TO 'THE LETTER'

With regard to 'The Letter' its contents were
first sent by M. Wilfrid Baumgartiner 1 to nine member
States of the Fund, i.e., U.S8,A., United Kingdom,

West Germany, France, Italy, Japan, Canada, Netherland

1, The depository authority.
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and Belgium. It was also sent to the Deutsche

Bundesbank andthe Sveriges Riksbank.

The replies received by M, Wilfrid Baum-

gartner were, as expected, from the above member

States of the Fund; as well as from the Deutsche

Bundesbank and the Sveriges Riksbank.

2

What sets of legal objects were to be achieved,

by the way in which the above instruments have been

. 2
exchanged, is not quite clear. [#=F5,may be also added thd:

1.

As we may notice, the Deutsche Bundesbank and
the Sveriges Hikshank are the Central Banks of
the Federal rRepublic of West Germany and the
Kingdom of Sweden, respectively.

See, e.g. the Deutsche Bundesbank's "Mitteilung
nr. 7002/62" in which the German version of

both 'The Letter' and the 'Letter of Confirmation'
(sent by the Deutsche Bundesbank to M. W. Baum-
gartner, on 27 December, 1961) have been produced.
In th: above "Mitteilung No. 7002/62%, it is
pointed out that the contents of 'The Letter!

have also been received by the Federal Minister of
Economics of West Germany. It is also pointed out
that a reply to this effect has been sent, from
the Federal Minister of Economics, to M. W. Baum-
gartner, on 2& bDecember, 1961 {(footnote: Cf.
Swedish "Kungl-'Maj:ts proposition nr 102 &r 1962%,
Bilaga B. pp. 26-30). As such, in the case of West
Germany two copies of 'The Letter' have been sent
—_ one to the Ministry of Economics and another
to the Deutsche Bundesbank; whereas in the case of
Sweden, only one copy of 'The Letter' has been
sent there, that is to the Sveriges Riksbanlk.

Cf. Appendix XXVII.
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1. When 'The Ietter' was sent to the above mentioned
Countries and Banks, it was not specified therein that
'The Letter' was being sent to the Deutsche Bundesbank
and the Sveriges Riksbank. It was simply said that
'"The Letter' was being sent to the above mentioned
Countries. For instance the copy of 'The ILetter' sent
by Monsieur W. Baumgartner, to the Chancellor of the
Exchequer of the United Kingdom, ends with:

"I shall appreciate a reply confirming that
the foregoing represents the understandings which
have been reached with respect to the procedure
to be followed in connection with borrowings by
thé International lMonetary Fund under the credit
arrangements to whieh I have referred. I am
sending identical letters to the other participants
—— that is, Belgium, Canada, Germany, Italy, Japan,
tthe Netherlands, Sweden-and the United States ....
I shall notify all of the participants of the con-
firmations received in response to this letter®. 1

2. As referred to earlier, after 'The Letter' was sent
to the prospective participants, and after 'the letters
of confirmation' were received by M. W. Baumgartner,

from the respective Participants, he finally sent his

1. See "Arrangements for Borrowing by the International
Mone tary Pund", 1962, H.M.S.0., Cmnd. 1656, p. 15.
Emphasis added.
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letter of 9 January, 1962, to them, pointing out

that he has received the "letters of confirmation"
from all the ﬁrospective Particiﬁants, and that he is
now notifying the International Monetary Fund of the

agreement thus realiéed.

But, in his le tter of 9 Jasnuary, 1969, it is
pointed out that two of the "letters of confirmation"
have been received by him from (a) The President of
the German Federal Baﬁk and. (b) the Governor of the
National Bank of Sweden; and no reference has been made
therein - to the Minister of Economics of West Germany
- who haéf;éceived a copy of 'The Letter'. The copy of
this le tter, sent to the Chancellor of the Exchequer

of the United Kingdom, in part, reads:-

"You have been kind enough to confirm to
me your agreement regarding the procedure to be
followed in connection with borrowing by the
International Monetary Fund of Supplementary
Resources from the Participating Countries and
Institutions.

I have the honour to inform you that I have
received similar confirmations&rom the Minister
of PFinance of Belgium, the Minister of Finance

of Canada, the President of the German Federal

Bank, the Minister of the Treasury of Italy, the

—_————————
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Minister of Finance of Japan, the Minister

of Finance of the Netherlands, the Governor

of the National Bank of Sweden, andthe Secretary
of the Treasury of the United States.

I should elso like to confirm to you the
agreement of the French Government regarding
the terms of my letter of December 15, 1961..." 1
3. The Preamble to 'The Letter' does not specify
who were the original parties thereto, It simply
says:-

"The purpose of this letter is td set forth
the understandings reached -during the recent
discussions in Paris with respect to the pfoc—
edure to be followed by the Participating
Countries and Institutions..... B

4, The Preamble to 'The Decision', however,

speaks of the agreement reached between the main
indugrial "countries", regarding the contents of

'The Letter'; and no reference has been made, therein,
to the effect that some of the parties to 'The Letter'
were or were not Sovereign States. It says:-

1. See "Arrangements for Borrowing by the
International Monetary Fund”, op.cit., p.17.
Emphasis added.
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",.. the main industrial countries 1 have
agreed that they will, in a spirit of broad and
willing co-operation, strengthen the Fund by
general arrangements under which they will
stand ready to lend their currencies to the

Pund oo " 2

Therefore, so far we can-not:see clearly who were
all sponsors and original parties to 'The Letter'. It
is true that now two of the active Participants in the
Borrowing Scheme are (a) the Deutsche Bundesbank, and
(b) the Sveriges Riksbank; but it must also be borne
in mind that, e.g., Ministry of Economics of West Germany
is exercising some functions in the consultative

arrangements of 'The Letter' 3,

The problem here is, had there been access to the

7/ . PR
.. travaux preparatoires and some other related instmiments

1. Take note of the term "countries" in the above
context.,

2. See Appendix IV.

3. The issue of functions to be performed by the
Minis try of Economics of F.R. of West Germany,
has been considered under the Heading "Reservations
and Consultative Arrangements of the Borrowing
Scheme'", 8See infra under the Chapter
"Consultative Arrangements of the Borrowing
Scheme'",
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in this respect, it would have resolved the question

of sponsors and real parties to 'The Letter’.1

V - PARTIES TO 'THE DECISION!

With regard to parties to 'The Decision', the

guestion is more or less similar to that of !'The

Letter'. PFor instance, in the first text of 'The

Decision' (dated 5 January, 1962), the name of Sweden

has appeared in the Annex to 'The Decision'.2

On 7 June, 1962, the Sveriges Riksbank sent an

"Instrument of Adherence" to the Fund, tc the effect

that the Sveriges Riksbank is adhering to 'The Decision!

on behalf of Sweden.”

1.

Here we may add that we have attempted to have
access to these instruments, which are being kept in
the Ministry of Finance, France (footnote: See
Appendix XXIV), but we were answered that these.
instruments are not available to the public .
(footnote, see Appendix XXV)

See "Supplement to International Financial News.
Survey", Vol. I, XIV, No.1, International Monetary
Fund, 12 January, 1962, p.12. Cf. Kangl Maj:ts
proposition nr 102 3r 1962, p.25. Cf. also
"International Monetary Fund - Annual Report®, 1962
pp..55,245.

See Appendix VI, Cf. "International Financial
News Survey", 1962, p.245.

7
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Yet, later on we see, surpri$ing1y, that instead
of the name'of Sweden, the name of Sveriges Riksbank
has appeared in the Annex to 'The Decision'.1 This is
surprising, because if the Sveriges Riksbank is adhering
to 'The Decision' on behalf of the Kingdom of Sweden,
then the principal and real partyto 'The Decision'
should be the Kingdom of Sweden, and not the Sveriges
Riksbank, Accordingly, the name of Sweden in the Annex
to ‘Thé Decision' should not be replaced by that of

the Sveriges Riksbank, 2

Whatever the above situation may be the Sveriges
Riksbank is now an active participant in the Borrowing

Scheme.

1. See the Fund's Selected Decisions, p. 66, CF,
"International Monetary Fund - Summary Proceedings",
1962, p. 20.

2. The above replacement has been effected by the
Fund Executive Board's Decision No, 1362 (62-32).
This Decision has nd been published in the Fund's
"Summary Proceedings" of 1962, 1In order to have
a look at its contents, we applied to the Fund for
a copy thereof. But, the actual contents of this
Decision is apparently not available to the public,
See Appendices VII and VIII. Cf. "International
Monetary Fund, 1945 - 1965", op. cit., volume I,
p.512,
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So far as the Deutsche Bundesbank is concerned,
from the outset it has been a participant in 'The
Decision'; for, even in the first text of 'The
Decision', its name (and not that of the Federal
Republic of West Germany) has appeared in the Annex

to 'The Decision', 1 urthermore, it, in its 'Instrum-
ent of Adherence' has stated that the Deutsche Bundes-—

2

(4%

bank is adhering to 'The Decision!',

VI - PARTIES TO 'THR LETTER AND

' THE DRCISIONT FTURTHRR
CONSIDERATION

What is certain, however, is that the partici-
pation of the Sveriges Riksbank andthe Deutsche Bundes-
bank in the Borrowing Scheme, is not an incidental and

1. See the FTund's Selected Decisions, p.66.,
Cf. "International Financial News Survey",
Vol XIV. No.1, Januvary 12, 1962. p.1.

2. See Appendix V. Cf., however, J. Gold. 'Inter-
pretation by the Fund', op.cit., p.54., where

he seems to suggest that 'The Decision' was first
"negotiated" by member States ofthe Fund (and

not by the Participants); and then adhered to by
the Participants. And, as we may notice, the
term "Participants® here is intended to include
the above two "InstitutionsY,



unexpected participation. And, the'approximate
status and capacity of the so-called '"Participating
Institutions', as parties to the Borrowing Scheme,

has been well anticipated in both 'The Letter' and

'"The Decision'.

For instance, Preamble to 'The Letter' in this

respect says:-

"The purpose of this letter is to set
forth the understandings reached during the
recent discussions in Paris with respect to the
procedure to be followed by the Participating
Countries and Institutions (hereinafter referred

to as "the participants") ... " T

And the Fund's Executive Board, in Paragraph (1)
of 'The Decision' has also defined the 'Participating
Countries'and 'Participating Institution' in an elaborate

way., It says:-

" .. (iii) ‘'Participant' means a participating

member or a participating institution;

1. See Appendix I. Cf. "National Advisory Council
on International Monetary and Financial Problems",
Special Report to the President and the Congress
on Special Borrowing Arrangements of the Inter-
national Monetary Fund, U.S. Government Printing
Office, Washington, January, 1962, p. 1l.
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(iv) 'participating institution' means an
official institution of a member which has
entered into a credit arrangement with the Fund
with the consent of the member.?®

(v) ‘“participating member" means a member
of the Fund that has entered into a credit

arrangement with the Fund...." 2

Therefore, the very envisagement of the Participat-
ing Countries and the Participating Institution in both
'The Letter' and in 'The Decision' would serve as a
reason for the inference that (a) the participation
of e.g. the Deutsche Bundesbank in the Borrowing Scheme
was not an unforeseen legal event, and (b) that there
existes differences between legal status of the Part-
icipating Institutions and that of the Participating

Countries.

And as we ghall see later, the Deutsche Bundesbank
and the Sveriges Riksbank seem to be legal entities
independent of central Governments of West Germany

1. With regard to the contents of this sub-
paragraph (iv) we shall discuss in detail later,

2. The above terms, that is, the terms "Participantw,
¥Participating Country" and "Participating
Institution", will be used in this paper also.
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1
and Sweden. And thedr legal status seems to be

nearer to the legal status of public corpar ations

than any other similar entities. 223

1.

3.

With regard to the legal status of the Deutsche
Bundesbank, under West German internal laws, see,
generally, Articles 1 & 12 of the "Law concerning
the Deutsche Bundesbank", of 26 July,1957. As
regards the legal status of the Sveriges Riksbank,
under internal laws of Sweden, see Articles 72 &
111 of the "Constitution of the Realm", of Kingdom
of Sweden; Article 70 of 'The Riksdag Statutes', of
22 June, 1866; and Articles 28,30,32 & 33 of 'The
Sveriges Riksbank Act',of 30 June 193L., For the
discussion of these laws see infra under the Chapter
"Internal Laws Governing the Participating Institutions!
Ccf., however, W. Friedmann, H. Hufnagel; Hakan
Stromberg, "The Public Corporation, A Comparative
Symposium", op.cit., pp.1l39,324 & 325. With regard
to the status of public corporations the Editor of
the above Symposium has come to the following descrip-
tion:-
", .. For the purpose of the inguiry, the "Public
Corporation" was broadly defined as an institution
operating a service of an economic or social
character, on behalfl of the government, but as
an independent legal entity; largely autonomous
in its management, though responsible to the
public, through government and parliament, and
subject to some direction by the government;
equipped on the other hand with independent and
separate funds of its own, and the legal and
commercial attributes of a commercial enterprise..'
See Id.p.5Ll. Of, also Hans Aufricht "Comparative
Survey of Central Bank Law', London, Stevens
& Sons, 1965, p.89.
With regard to the characteristics of public corpora-
tions in English law, O. Hood Phillips has this to say::
", .. their chief characteristics are best
expressed negatively, namely, that they are
neither Govermment Departments under the direct
control of Ministers responsible to Parliament,
nor are they elected by the local electors."
See 0, Hood Phillips, "Constitutional and
Administrative Law", 3rd Edition, London,
Sweet and Maxwell, 1962, p.5L9.
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VII - CAN THE RIKSBANK AND THE BUNDESBANK
CONCLUDE INTERNATIONAL AGREEMENTS®

Whether public corporations as such can conclude
international agreements is a vexed question. F. A.
Mann, in this connection says:-

"It seems likely that 'internationalization'

should also be permitted..ﬁhere: the contract is

concluded not by the international person itself,
but by one of its instrumentalities, including

a State Corporation . But, other international

1. See F. A. Mann, "The Proper Law of Contracts
Concluded by International Persons", (1959),
3, B, Y.I.L., p.45. Take, however, note of the
term 'internationalization' and its presumed meaning,
in the above context. Cf., the same writer, "The Law
Governing State Contracts", (194h),21,B.Y.I.L.,pp.19-
21, esp. p.21, where he says:-
"The Trust Agreement between the Creditor
Governments and the Bank for International
Settlements... would also have to be regarded
as an international contract, although the
bank is a Swiss corporation",
Cf. also Suratgar, David, "Considerations Affecting
Choice of Law Clauses in Contracts between
Governments and Foreign Nationals", op.cit., pp.
303%-310, 313, esp. p. 295 where he quotes that:-
"Another view is that in such contracts with
individuals, States confer a measure of con-
stitutive recognition upon individuals for
their elevation to the status of true subjects
of public international law", Cf. further
Article 12(c) of the Harvard Draft Convention, in
the Lord McNair, "The Law of Treaties' op.cit., p.
148 footnote 6; J.E.S, Fawcett, "The British
Commonwealth in International Law", London, Stevens
& Sons, 1963. pp.187-194; "Comments by Government
the United States of America on Parts, I, II and
ITII of the Draft Articles on the Law of Treaties",
(1967), 61, A.J.I1.L., pp. 11l2L-1125,
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Jurists do not seem, generally, to share-the viéw that
public corporations have the capacity to conclude
international agreements. J.E.S, Fawcett, for instance,
whilst considering the Anglo-Iranian 0il Company,
says -
"public corporations, private companies, camot
be parties to an.international agreement. So the
International Court of Justice refused toregard
the concessionary contract of 1933 between Iran
and the Anglo-Persian 0il Company, as it then was,
as an internstional agreement, even though it had
been negotiated by way of settlement of a dispute
between the United'Kingdom and Iran_,.. and though
the British Government was a majority shareholder
in the company. The company had not, as a creature
of municipal law, the capacity to enter into an

. . : 1
international agreement,"

1. See J.E.S. Fawcett, "The Law of Nations'", op.cit.,
p.91. Cf. the same writer, "Legal Aspectsof State
Trading", (1948), 25, B.Y.I.L., pp. 35 - 37, L2,
Ihy; K. Lipstein,(1945), 22, B.Y.I.L., p. 134;

D. W. Bowett, "The Law of International
Institutions", op.cit., p. 332. et. seq.



Or, Wilhélm Wengler, while considering the Case
of the Port Kehl, seems to argue that the agreements,
subject matter of that Case (though potentially an
international one) could not reach the stage of inter-
nationaiity; because one of the parties thereto was a
French 'public corporation'.
The facts of this case, as considered by him, are
as follows:-
", .. The (West German) ° "Land" Baden which is
the legal ovner of the Port of Kehl ... concluded
an agreement with the Port sutonome de Strasbourg,
a public corporation under French law, whose
function is to administer the French port of
Strasbourg. An annex to the agreement contains
the statute for the port of Kehl, and the statute
was drawn up in such a way that the same aguthority
administers the two ports as an economic unit.
The SocHlist party in the Fedefal Republic
brought an action before the Constitutional

Court against this agreement; the action

1. See Wilhelm Wengler, "Agreements of states with
other parties than states in international relations",
(1955), 8th year, Revue Hellénigue de Droit
International, pp. 125 - 127.

2. Parenthesis added,



alleged violation of Article 59 of the
Fundamental Law 1 which provides that treaties
regulating the political relations of the
Federal Republic must be agpproved by the
legislative bodies., But Fundamental Law contains
also another provision, namely article 3%2; this
article provides that a "land" may, if the
Federal government gives its approval, conclude
conventions,2'3 - with foreign states in matters
for which the "Laender" are competent to legislate.
Though the agreement on the port of Kehl was not
concluded by Baden with the state of France, ...
the Federal government had given its approval
under Article 32, Before the Constitutional
Court, the Federal government ... argued that

the agreement d4id not fall under Article 32,

because the other party to it was not a foreign

1.

The Constitutional Law of the F.R., of West Germany,

that is.
Take note of the term "conventions" in this context.
Cf. Wabnitz, Der Zwischenstaatliche Zzhlungsverkehr,

Auf Der Grundlage Internationaler Zahlungsabkommen.
Verlag Otto Schwartz & Co. 1955, p. LL f.f.



public corporation. The Constitutional Court
decided against the claimants by means of the
éame argument ... 1
Some of the writers even doubt that agreements
concluded between Departments of States can be construed -
as agreements between States. For instance, J.E.S.
Fawcett has considered some agreements concluded
between Departments of some States. He then questions
whether parties to these agreements are States at all.,
In this respect he says:-
"The Exchange of Notes of 30 April, 19348,
between Canada and the United States of America,
constituting an Agreement relating to the
improvement of* certain practices for sanitary
control in the Shellfish industry and to the
certification of Shellfish shippers, is an
Agreements made in effect between the Canadian
Department of National Health and Welfare and

the United States Public Health Service ... " 2

1. See Id. p.l26, Cf, J. Mervyn Jones, 'International
Agreements Other than "Inter-State Treaties'y-——
Modern Developments' (194L4), 21, B.Y.I.L., pp.

111 - 122 esp. at p. 117.

2. BSee J.E.S. Fawcett, 'The Legal Character of
International Agreements', op. cit., p.395.
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He then adds:-

",... it is indeed doubtful whether in ... the

Candaian - United States Agreement the parties
1

are States at all ... "

And, as we may know, the erthodox view is that

only states and international organisations can conclude

international engagements. For instance, Lord McNair

has accepted the following definition for the term

‘treaty' :-

"a written agreement by which two or more States

or international organisations create or inténd2

to create a relation between themselves operating

3

within the sphere of international law".

Seq Iprid,

Take note of the word "intend" in this context.
¢f. J.E.S. Fawcett, Id.p.385, Cf. also (1967),
61, A.J.I.L., p.290.

See McNair: 'The Law of Treaties', ov.cit., pp. 3
and L, Cf. definition adopted for 'treaty' in the
Harvard Draft Convention, Ibid, footnote 2; Article
2, Section 1 (a) and Article 3 of the "Vienna
Convention on the Law of Treaties", op.cit., p. 3;
(1967), 61, A.J.I.L., p. 293, Cf, also J.E.S.
Fawcett, "The Law of Nations", op.cit., pp. 89 -

90 where he says:-

"A treaty ... i8 a written agreement by
which the parties establish international
legal relations between them in a particular
field or for a particular purpose ... Parties
to international agreements may be states or
international orgsnizations ... "
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Therefore, whether or éig the Borrowing Scheme
has been an international engagement seems +to depend
on whether or not the Bundesbank and the Riksbank are
representatives of their respective Countries. In other
words, due to the fact that all writers do not share the
view that public corporations can conclude international
engagements, the only possibility in considering the
Borrowing Scheme as an international engagement is
to see whether the Bundesbank and the Riksbank have been
acting as representatives of their respective Countries
in the Borrowing Scheme, and the fact that they are
public corporations in itself cannot be sufficient enough
in considering the Borrowing Scheﬁe as an international
engagement,

Here, with a view to considering thestatus of the
Participating Institutions, we could perhaps get some
help from the provisions of the Fund's Articles of Agree-
ment, whereupon the Borrowing Scheme has been set up.

The fact is that the Participating Institutions are,
at the same time, Jentral Banks of their respective
Countries. Accordingly, they are acting as "fiscal agen-
cies" 1of West Germany and Sweden in the I.M.F. This
could mean that they may hold some official position
within the territories of their respective countries.
This could also mean that there may be some legal nexus

1. See Article V (1) of the TFund's Articles
of Agreement.
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between their activities under the Borrowing

Scheme, and that of their position as "fiscal
agencies” of their respective Countries. Tor this
reason let us consider what status the Participating
Institutions can have under the Fund's Articles of
Agreement. Here we would commencﬁwith-the provisions
of Article V (1) of the Fund's Articles of Agreement.

VIIT - PARTTICIPATING INSTITUTIONS AND
ARTICLE V (1) OF THE F.A.A.

With regard to the status of the Participating
Institutions, J.E.S. Fawcett seems to suggest
that they are "agents" of their respective
Countries. This would, apparently, mean that
they are acting on behalf of their respective
Countries in the Borrowing Scheme. This
would also pave the way for considering til.s
'"The Decision' as an intermational instrument.

He says:i=-
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"This inclusion (of the Sveriges Riksbank
and the Deutsche Bundesbank as Participants
~in 'The Decision'), simply reflects the fact
that 'each member shall deal with the Fund
only through its Treasury, central bank,
stabilisation fund; or other similar fiscal
agency, and the Fund shall deal only with or

through the same agencies'®, 1

He seems to suggest that since the Deutsche
Bundesbank and the Sveriges Riksbank are Central
Banks of their respective countries —— and
Central Banks are one of the agencies en‘umerated
in Article V (1) of the Fund's Articles of
Agreement ——, thus they are acting in the Borrowing

Scheme on behalf of their respective countries.2

This can be supported by the nature of the

commitments spoken of in the Paragraphs of the

1, See J. E. S. Fawcett, 'The International Nonetary
Fund and International Law', op. cit., p.75.
Parenthesis added. His above quotation is from
Section 1, of Article V of the Fund's Articles
of Agreement.

2. Cf. Hans Aufricht, *'Comparative Survey of Central
Bank LaW", OP. Cito, Ppl 209 - 210.
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Borrowing Scheme; which commitments are to be undertaken,
generally speaking, by member states of the Fund. For

instance, the following may lend support to this ends

1. Paragraph 3(b) of 'The Decision' gives any

. Participant (including the Participating
Insfitutions) the right to veto the adherence
of new Participants to the Borrowing Scheme.

It says:-

“(b) Any member or institution not
specified in the Annex that wishes to
become a participant. may at any time,
after consultation with the Fund, give
notice of its willingness to adhere to
this Decision, and, if the Fund shall
so agree and no participant ébject, the
member or institution may adhere in

accordance with Paragraph 3%(c)." 1

2. Paragraph 3(c) of 'The Decision' speaks of
the adherence of any Participant to 'The
Decision', "in accordance with its law",

which law is, prima facie, the constitutional

1. See Appendix 1V,

r
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or other similar Laws of the Country whose
nationality the Participant possesses.

Otherwise it would he hard to conceive
any other internal rules (governing a
Participating Institution) which could
guarantee its obligations vis-a-vis the

Fund or other Participants.

The right conferred on the Participating
Institutions (in accordance with which they
can vote on a borrowing arrangement) 1 can
be guoted as another reason in support of the

above suggestion; because their voting would

affect international monetary policy; and a fortiori

~
the monetary policy of their own country. ~

€]

ee Paragraph (c) of iThe ILietter', Appendix T.

Cf. the notion "nation-wide" character of
the duties® in J. E. 5. Fawcett, "Legal Aspect
of State Trading%, op.cit., p.43. ;
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The fact that any Participating Institution,
which has already accepted a commitment under

a stand-by arrangement, 1 can give notice to

the Fund that:-

"In the participant's opinion, based
on the present and prospective‘balance
of payments and reserve positioﬁ, calls
should no longer be made on the partici-
pant or that calls should be for a smaller
amount, the Managing Director may propose
to other participants that substitute

amounts belmade_available under their

As regardsthe definition of the term "Stand-by
Arrangement®, J. Keith Horsefield has this to say:-~

"Stand-by Arrangement. —— An arrangement
with the Fund by which a member country
obtains assurance that it may draw up to
prescribed amounts during a specified
period of time ... "

See J. Keith Horsefield, "Introduction to the
Fund", op.cit., p.30. For a detailed illustration
of this term, see J. Marcus Fleming, "The Inter-
national Monetary Fund — its Form and Functions"™,
I.M-F.,WaShingtOl’l, D-Co, 1964, PP.34—350 Cfl J'E-So
Fawcett "International Monetary Fund and Inter-
national Law", op.cit., pp.73-74. Cf. also J. Gold,
"The Taw and Practice of the International Monetary
Fund with respect to 'Stand-by Arrangements'",
(1963)’ 12, IoCoLle, ppn 1 - 300
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- credit arrangements .. " 1

may serve as a further reason in support of the

above suggestion; for thé balance of payments
position of the member States seems to be something
within the competency of the member States themselves:
And, since Paragraph 7 (4) is authorizing the
Participating Institutions to base their argument

on the basis of "the present and proépective

balance of .payments and reserve position", of their
respective countries, this could also be indicative
of the fact that they are performing the functions

2

of "agents" ~ of their respective countries in

the Borrowing Scheme.

l. BSee Paragraph 7 (d) of 'The Decision'. Take

' note of the passage "... in the participant's
opinion" in the above paragraph 7(d). As
regards the meaning of the term "call" and
"credit arrangement" used in the above
quotation, see Sub-paragraphs (vi) and (vii)
of Paragraph 1 of 'The Decision'. Cf. Paragraph
(D) of '"The Ietter'. Cf. also paragraph 11 (f)
of 'The Decision'.

2. Cf. Hans Aufricht, "Comparative Survey of
Central Bank Law', op. cit., pp. 185 - 187,
"International Economic Organisations'", Iondon,
Stevens & Son Iimited, 1952, pp. 13 - 16.
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The fact that the interpretation of parts of
the undertakings of the Participating Institu-
tions has been subjected to the interpretative
provisions of Article XVIII of the F.A.A., can

be added to the four foregoing observations.

To the above may also be added the fact that ———
so far as repayment of the Fund's indebtedness
to the Participating Institutions is concerned
——  the Fund can use its resources as if it

were using them for repayment to its member States. 2

See former part of Paragraph (20) of !The

Decisiont, in conjunction with Article XVIII

of the F.A.A., e8p. where it is said:-

"(a) Any question of interpretation of
the provisions of this agreement arising
between any member and the Fund or between
any members of the Fund shall be submitted
to the Executive Directors for their
Decision'.
Take notice of the terms "member'" and "members",
in the above context.

Cf. Article V, Section (3) of the Fund's
Articles of Agreement.
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To put this in a different way, the Fund
seems to make no distinction between its
holdings of a Participant's currency and its
holdings of a member State's currency. For
instance Paragraph 11 (b) of 'The Decision?',

says:-

"(b) Before the date prescribed in
Paragraph 11 (a), the Fund, after
consultation with a participant, may make
repayment to the participant, in part or

in full, with any increasegin the Fund's
holdings of the participant's currency _
that exceed:: the Fund's working requirements,

and participants shall accept such repayment".

1

See Also Paragraph 11 (f), Paragraph 17 and
Paragraph 18 of the same document, Appendix
IV. Cf. Article 20 Section 1 (2 - a) of the
"Law concerning the Deutsche Bundesbank', of
July 26, 1957.
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And it is perhaps for the above reasons that
the Sveriges Riksbank, in its Instrument of Adherence,
points out that: it is adhering to 'The Decision' on

behalf of the Kingdom of Sweden. It says:-

"éir (the Fund's Managing Director, that
is) ... we take pleasure in notifying you that
the'Riksbank, on behalf of Sweden, hereby
adheres to the Decision of the Executive
Directors of the Fund on General Arrangemenbs

to Borrow ... " 1

Nevertheless, the question under consideration
is far from being over; for even assuming that the
comnitments spoken of in Paragraphs of the Borrowing
Scheme are of ‘a nature which demand the Participating
Institutions to be “agents" of their respective
countries, yet it seems difficult to say that they
can be "original parties"™ to the Borrowing Schene,
Surely it is one thing to say that the Sveriges Riksbank
and the Deutsche Bundesbank could be "fiscal agencies™
of their respective Countries, under the Borrowing

Scheme, and it is another that they can "“adhere" to any

1. See Appendix VI. Parenthesis added. §See Also

Appendix XXVII. Cf. Paragraph 1 (b) of
Article 7 of "“Vienna Convention on the Iaw of

Treaties', op. cit., p. 4.



4

agreement like 'The Decision' by virtue of Article
V, Section (1) of the Fund's Articles of Agreement.

And the term "deal® used in Article V (1),
seems to be indicative of the fact that the agencies
ennumerated therein can serve as "agents™ of their res-
pective Gountries only after their principals (that is
their respective Countries) have duly adhered to
the Fundis aArticles of Agreement. 1n other words, so far
as the provisions of the Fundis Agreement(as distinct from
the provigions of the borrowing Scheme) are concerned, the
Central Bank of a given country can act as the "fiscal agen-
cy" of its country only after its country has adhered to

1

the Fund's Articles of Agreement. And this seems to be
the rules with the Borrowing Scheme too. That is to say, if
a member sState of the ¥Fund is interested to participate in

the Activities of 'The Decision' (and has intended to

1. See Article XX (2) (a) of the TFund's
Articles of Agreement.

PE o
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leave its ordinary business with its Central Bank),
it first must adhere to 'The Decision', in accordance
with Paiagraph 3 (¢) of 'The Decision', and then
declare that its Central Bank would be acting in

'The Decision', as its 'fiscal agency".

Furthermore, if '"Each member éhall deal with the
Fund only through its Treasury, central bank,
stabilization fund, or other similar fiscal agency,
and the Fund shall deal only with or through the
same agencies", 2 and if this includes the Fund's
"deal" under the Borrowing Scheme, then there seems
to be no need for specifying the ways in which the
Participating Institutions can "adhere™ to 'The
Decision'; for, if the Sveriges Riksbank and the
Deutsche Bundesbank are acting under Article V (1)
of the Fund's Articles of Agreement, their principals
nust of necessity be the Kingdom of Sweden, and the

l. See Paragraph 3(c) of 'The Decision'. Paragraph
3(c) of !'The Decision' seems to have been
inspired by Article XX (2) (a) of the Fund's
Articles of Agreement, and no legal similarity
can be seen between Paragraph 3(c) of !'The
Decision' and Article V (1) of the Fund's Articles
of Agreement. Cf. Artivlie V (1), however, with
Paragraph (14) of 'The Deéision'.

2. See Article V (1) of the Fund's Articles of
Agreement. Take note of the term “only', twice
used in the above context. Cf. U.N. Monetary
Documents, pp. 27, 288, 321, 773 and 774.
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F.R. of West Germany. And it would be for Sweden and
West Germany to "adhere® to 'The Decision', andnot
for their Central Banks to do so. '

But, as we may have seen (in the preceding Headings)
'The Letter' and 'The Decision' have both anticipated
the “"Participating Institutions" as entities who can
initially #adhere® to the Borrowing Scheme., And the
fact that the Participating Institutions can initially
adhere to 'The Decision' can serve as a reason for diff-
erences existing between them and the fiscal “agencies“
of the PFund's member States.

Furthermore, Paragraph 14, of 'The Decision' seems
to be ruling out the possibility that theParticipating
Institutions are taking part in the activities of the
Borrowing Scheme, under Article V (1) of the Fund's

Articles of Agreement, and Rules G - 1 of the F.R.R. 1

Paragraph 14, of 'The Decision', reads as follows:

"Notice to or by a participating member under
this Decision shall be in writing or by cable and
shall begiven to or by the fiscal agency of the
participating member designated in accordance with
Article V, Section 1, of the "Articles and Rule G-1
of the Rules and Regulations of the Fund. HNotice to
or by a participating institution shall be in writing
or by cable and shall be given to or by the part-
icipating institution.¥®

1. Rule G-1 of the Fund's Rules and Regulations is a
complementary rule to the provisionsof Article V(1)
of the Fund's Articles of Agreement. It says:-

BG-1 Bach member shall designate a fiscal agency
for its tramsactions with the #und, in accordance

(continued bottom next page)
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Therefore, -as such Paragré;h 14, of 'The Decision, sSeems
to be breaking off any relationship between the Part-
icipating Institutions” and the %“Tfiscal agencies® of
the Participating Countries in the Borrowing Scheme.

This may be supported by the fact that according to
Rule G - 1, of the Fund's Rules and Regulations, each
"Participating Country" can change its *fiscal agency® at
any time and without seeking the approval of any authority;
and it would not affect the status of the Participating
Country in the Borrowing Scheme.1

But, this is not the same as in the case of "pPartici-
pating institutions!; bhecause the General Arrangements to
Borrow is a four-yearly arrangement 2 and within this
period of time no rarticipating Institutioq can be changed
unless and until the agreement of the Fund and all other

Participants to this effect, has been attained.

(footnotes continued from previous page).

with Article vV, Section 1, before its subscrip-
tion becomes due, and may change the agency after
notifying the fund.%.

2. Cf. Paragraph (12} of "Exchange of letters between the
Ambassador of Switzerland to the United States and the
Managing Director of the Fund", concerning the assoc-
iation of Swiss Confederation with the General Arran-
gements to Borrow. See the Fund's Selected Dec-
isions, p.71.

1. See Rule G - 1, of the Fund's Rules and Regulations.

2. See Paragraph 19(a) of 'The Decision', Appendix IV.



Therefore, the provisions of Paragraph 14 of !The
Decision' on the one hand, and the provisions of
Rule (G - 1) of the Fund's Rules and Regulations,
in conjunction with Paragraph 16, of 'The Decision!,
on the other, can also lend support to the fact that
the Participating Institutions are not the same as
the "fiscal agencies", subject-matter of Article

V (1) of the Fund's Articles of Agreement.

So far, under the present Heading, we have

been involved with two different sets of issues:

(i) That the nature of commitments, spoken
of in the Borrowing Scheme, demands parties to the
Borrowing Scheme to be either member States of the.

Fund or their duly authorised "agencies".

(ii) That, despite the above demand, the
Participating Institutions are not participating
in the Borrowing Scheme as "“fiscal agencies'" of
their respective Countries, and in application of

Article V (1) of the Fund's Articles of Agreement.
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IX - PARTICIPATING INSTITUTIONS AND
A.RT o = . OF T .AoAi

To the above second issue may be added the

fact that the Paragraphs of the Borrowing Scheme

have been set out, under Article VII (2) of the

Fund's Articles of Agreement, and with a view to

dealing with the so-called "short-term capital

movements'; and not with a view to dealing with the

day-to-day "transactions" of the Fund.

1 And the

Preamble to 'The Decision' is clearly referring to

this point where it says:-

"In order to enable the International
Monetary Fund to fulfill more effectively its-
role in the international monetary system in
the new conditions of widespread convertibility,
including greater freedom for short-term
capital movements, the main industrial |
countries have agreed that they will ...,
stand ready to lend their currencies to the
Fund ... under Article VII, Section 2, of the
Articles of Agreement ... In order to give

effect to these intentions, the following

1.

See title to the Article V of the Fund's
Articles of Agreement.
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terms and conditions are adopted under
Article VII, Section 2, of the Articles

of Agreement". 1

Now, with a view to being quite clear, let us
see what the actual provisions of Article VII (2)
of the Fund's Articles of Agreement are talking
about. We have, of course, in mind to see any
space wherein the Participating Institutions can

be accommodated.

This Article VII (2), in part, .reads:-
"Sec. 2. Measures to replenish the
Fund's holdings of scarce currencies, —
The Fund may, if it deems such action
appropriate to replenish its holdings
of any member's currency, take either

or both of the following steps:

(i) Propose to the member that, on

terms and conditions agreed between the

1. See Appendix IV.
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Fund and the member, the latter lend its
currency to the Fund or that, with the
approval of the member, the Fund borrow
such currency from some other source ... ,
but no member shall be under any obligation
to make such loans to the Fund or to approve
the borrowing of its currency by the Fund

from any other source ... "

Therefore, the easy way of establishing a legal
link between the contents of 'The Decision' and those
of Article VII (2) of the Fund's Articles of Agreement,
is to construe the contents of 'The Decision' as the
"Yerms aﬁd conditions agreed between the Fund and the
member, (that) the latter lend its currency to the

Fund." 1-

With a view to being clearer, let us put the

above question in the following way:

The above Article VII (2) seems to suggest two
different sets of sources, from which the Fund can
replenish its holdings of scarce currencies, (a)

member States of the Fund (former part of Article VII-2),

1, See Article VEI(2) of the Fund's Artlcles of
Agreement. Parenthe51s added.



g2

and (b) some other unspecified source (latter
part of Article VII—2). And the difference
between the above two "sources", seems to be that
in the case of (a) an agreement should be reached
between the Fund and the lending country, under
which the Fund can borrow that country's currency;
whereas in the case of (b), only the "approval" of
that country is required. And in that case, no
reference has been made to the "terms and conditions"
to be worked out between the Fund and the member
State whose currency is to be borrowed from "some

other source',

Therefore, our impression here, was that the
contents of 'The Decision', were the "terms and
conditions" spoken of in former part of Article

VII (2), of the Fund's Articles of Agreement.

If it be so, it would then follow that all
parties to these "terms and conditions* are to be
member States of the Fund. This could be supported
by the passage "the main industrial countries have
agreed" of the above Preamble to 'The Decision';
and that this Preamble is speaking of the ways and

means of dealing with the "short-term capital
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movements', whose control is something generally
within the competency of the member States, or

their duly authorised fiscal agencies. After all,
eight out of ten participants in the Borrowing Scheme
are member States of the Fund. Nevertheless we
preferred to raise this question with the Fund,
which has drafted "the terms and conditions" of

'The Decision'. We put the question to the Fund

in the following way:-

"... Since, according to Article VII (2)

1 the Fund is assumed to come to

of A.A.
agreement regarding the General Arrangements
to Borrow, with member States of the Fund,
and since Paragraph 14 of the General
Arrangements to Borrow is, on the face of it,
differentiating between Participating members

(by referring to Article V (1) of A.A. Rule
G.l of the R.R. 2), and Participating

1. The Fund's Articles of Agreement, that is.
2. The Fund's Rules and Regulations, that is.
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institutions (by not referring to the
above provisions) .... And since, on the
other hand, the Duetsche Bundesbank has
adhered to the General Arrangements to
Borrow (as an original party), therefore,
kindly let me know of any decision, made
by the Fund, under A.A,,following which
an institution as such can come into an
agreement (as an original party) with the
Fund, under Article VII (2) of the A.A.

of the Fund “."1

But the Fund, in its reply of 21st May, 1968,

seems to be of the opinion that the participation

of the Deutsche Bundesbank, in the General

Arrangements to Borrow, is by virtue of the latter

part of Article VII (2). And, if, for instance,

some money has been borrowed from the Deutsche

1.

See Appendix IX. By the term (as an original
party) in the above context we mean that
although it seems to create no legal difficulty
for the Deutsche Bundesbank to take part in the
activities of the Borrowing Scheme as the fiscal
agency of West Germany, under Article V (1) and
Rules G-1, yet legal complications do arise if
the same Bank is adhering to !'The D30131on' as
an orlglnal party.
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undecgbank, it has been §orrowed from "some
other source# of article VII (2), and not, on the face of
if, from F.R. of West Germany. This reply, in part, reads:-

... Thisz i

n
(4]

iz with reference to your letter of 8 May,
1968. aArticle VII (2) of the articles of Agreement of the
Fund permits the Fund to borrow a member's currency,
either from the member itself, or,with the approval of
the member, from some other source within or outside the
territories of the member. It was on the basis of that
Government, the Deutsche Bundesbank became a participant
in the General Arrangements to Borrow. it is a partici-
pant in its own name and not as fiscal agency for

Germany...." 1

L)

Nevertheless, one would doubt that the above view
could, generally speaking, satisfy the test of Article VII
(2) of the Fund's Articles of Agreement; for the Fund's
avthorities agree on the »oint that the Sveriges Kiksbank
and the Deutsche Bundesbank are both Ceantral Banks of
their respective Countries. And the definition adopted
for Centrasl Banks reads asg follows:-

al

Tr
bank is the bank which, typically, within its
3 yp J s

0]

“Although errangements vary, a cen

owrr country (a) has a mononoly of the banknote
issue; (b) holds the gold and other monetary

reserveszof the country; (c) has the power to
regulate the supnly of credit; (d) holds part

-

of the reserveg of the commercial banking

T. See Appendix X. Cf. Deutsche Bundesgbank's letter
of August 20, 1969. Appendix XII. See also
Appendix XI. See moreover, “"International
Monetary Fund, 1945 - 1965%", op.cit., Volume II.,
P35,
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system; and (e) acts as fiscal agent for

the government." 1

As such the functions to be performed by a

Central Bank seem to be of a nature indivisible

from the functions to be performed in the monetary

fields of the country whose Central Bank it is.

2

By this we do not intend to say that Central

Banks in every State are part of the Government

Departments, or otherwise. And this is what we

See J. Keith Horsefield, op. cit., pp. 22-23.

- So far as the Deutsche Bundesbank in this

respect is concerned see Articles, 2, 14, 15,
16, 19,.20 ahd’' 21 of the "“Law concerning the
Deutsche Bundesbank®" of 26 July 1957. See
also, Article 4 of the Federal Republic of
West Germany's "Bretton Woods Agreements Law"
of 1952. 8o far as the Sveriges Riksbank is
concerned see Article 72 of the "Constitubtion
of the Realm" of Sweden dated 6 June, 1809,

and Articles, 2, 8, 9, 10, 11, 15 and 17 of
"Phe Sveriges Riksbank Act™ of 1934 as amended.
See Also Article 2 of the Swedish Law of 21
May, 1964, with special regulations on the
Riksbank's right to issue notes. Cf. definition
adopted by H. Aufricht for Central Banks. See
his "Comparative Survey of Central Bank Iaw",
op. cit., p. 26.

Cf. Id: pps 13 — 16, 25 — 27, 41 - 42, 91 - 94,
112 - 115 and 166 - 168. ‘
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shall consider at a later stage. 1

What we do intend to consider here isfthat the
Sveriges Riksbank and the Deutsche Bundesbank can hardly
be considered as something within the meaning of "some
other source" of Article VII of the Fund's Articles of
Agreement; because Section 2 of this Article hegins with:-

YThe Fund may, if it deems such action appro-
priate to replenish its holdings of any member's
currency, take either or both of the following

2 .

[

steps...”

Therefore, the above provision is envisaging cir-
cumstances under which the Fund could borrow the currency
of a given member State, not only from the Fovernment of
that State, but also from "some other source" at one and
the same time. And a plain eonstruction of the term "some
other source" here, séems to be private persons, commer-
cial banks, and other gimilar bodies, who deal withy

1. See under the Chapter "Internal Laws Governing
the Participating Institutions®, infra.

Take note of the term veither or both" in the
above context. Cf. Joint Statement III, 4,
Alternative A, Section 5, “U.N. Monetary
Documents®, p.31, ¢f. also Id., pp.211, 526,

no
.
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foreign exchange, and whose exchange transactions

can be distinguished from the exchange tramnsactions

of their State; 1 wheréas the functions to be
performed by Central Banks can hardly be distinguished
from the monetary affairs of the States whose Central

Banks they are.

And this contention can be supported by the

" "definition®™ adopted by the Fund, in Paragraph 1 of
'The Decision', for the "“Participating Institutions".
Sub-Paragraph (iv) of Paragragh (1) of 'The Decision!

in this respect says:-

' (iv) "Participating Institution" means .
an official institution of a member that has

entered into a credit arrangement with the

1. See Section 5 of "Second Report of Committee
2 on Operations of the Fund to Commission I'
of the Bretton Woods Conference, where it is
said:-

"pccording to Paragraph (1) (Article
VII (2) of the RAA,; that is), the Fund
may borrow the currency of a country
either from the Government of that country
or from a private source ..,."

See UN Monetary Documents", p. 31l. Parenthesis
added. ’



89

Fund with the consent of tlie member.t"

Otherwige it is hard to conceive of the Fund borr-
owing a given currency once from a member State (as one
source) and again from her official institution( as

another source).

it is difficult to assume that in
Article VIT (2) could have foreseen
under which the Borrowing Scheme

arranged, Tfollowing which one

by the expression “"some other
sourceY, they would have meant the Central Banks of
member States of the Fund. 2 Thigs fact can be
supported by the submission of the Fund that the

emergence of the"new® conditions of comveribility

1. See Appendix IV. Ci. Paragraph 12 of “Exchange
of letters between the Ambassador of w1tzeﬂland
to the United States and the Managing Director
of the Fund" of 11 June, 1964, concerning the
assoclation of Swiss Confederation with the
General Arrangements to Borrow. See the Fund's
Selected Decisions, p.71.

2. f. J. Gold, "The Law and Practice of the Inter-
national Monetary Fund with respect fo 'Stand-by
Arrangements~, ap.cit., p.25. Gf. also
"Questions and Answers on the International
Monetary Fund, International Monetary Fund,
1945-1965", op.cit., pp. 177 - 179.
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have necessitated the setting up of the Borrowing

Schene . 1

See, €.g., Preamble to 'The Decision', where it
says:-—

"Tn order to enable the International
Monetary Fund to fulfill more effectively
its role in the international monetary
system in the new conditions of widespread
convertibility, including greater freedon
for short-term capital movements, the main
industrial countries have agreed that ...."

EBmphasis added. The movement of '"hot' money seems
really to be a new phenomenon in international
mone tary affairs, something perhaps unthought of
at the time of the drafting of the Fund's Articles
of Agreement. Cf. statement of E. M. Bernstein to
the U.S. Congress, Joint Economic Committee,
especially where he says:-

"Some provision must be made to finance
capital movements. The International Monetary
Fund does not have the resources necessary for
this purpose. Professor Zol6tas, the governor
of the Bank of Greece, has suggested that the
Fund could acquite additional resources by
entering into standby agreements with the
leading creditor countries, using for this
the borrowing authority under Article VII,
the scarce currency provision of the Fund
Agreement. This is an ingenious proposal ..."

Take notice of the term '"an ingenious proposal" in
the above context. See "Statement of Edward M.
Bernstein to the U.S. Congress'", E. M. Bernstein,
Ltd., International Payments Imbalances and Need
for Strengthening International Financial Agree-
ments. Hearing (Washington D.C.), 1961, p. 1l1l.
cf. Id., pp. 129 and 130. Cf. also F. A. lann,
"International Monetary Law"', ILucerne Meeting,
International Law Association, 1952, pp. 240, 242,
292 ~ 293; "The Tegal Aspects of Money"; op. cit.,
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Continued footnote 1 from Page 95.

PP. 339 and 340; "International HMonetary Fund -
Summary Proceedings"; year 1961, pp. 15, 121,
year 1962, p. 22.

For a very illuminating description of the
background of the above issues see "International
Mone tary Fund, 1945-1965", op. cit., volume IIT,
pp. 166-168 and 171-180, esp. pp. 166, 178. Sece
also UN Monetary Documents, pp. 29, 40, 140, 314,
324, 452, 525, 668-669, 777-778 and 1213.

For the reasons given to satisfy the above
contentions see, "International Mone tary Fund -
Annual Report", 1962, p. 33; "International
Financial News Survey", 1962, p. 1ll.

Cf. J. Gold, "Interpretation by the Fund",
op. cit., pp. 26 - 31; "International MNonetary
Fund; 1945 - 1965", op. cit., volume I, pp. 50% -
506 and 597; volume II, pp. 410 - 416.
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Here it may be useful to raise the following
points. These points though not immediately related
to the issues under consideration, yet might serve

as causa sine qud non for them.

1. From the point of view of international monetary
policy, the formation of a scheme, like the Borrowing
Scheme, was a necessary one; and it had to be set up

as soon as possible; 1

2. If the Swedish Kronor and/or the Deutsche Mark
were not amongst currencies to be borrowed under the
Borrowing Scheme, the entire activities of the

Borréwing Scheme could have been in jeopardy; e

3. The Fund was interested in having as secure

and international, a legal structure for the Borrowing

l. See “"Statement of E. M. Bernstein to the U.S.
Congress", op. cit., esp. p. 122. See also
"International Financial News Survey", 1962,
P. 1. Cf. Fritz Machlup "Plans for Reform of
the International Monetary System", op. cit.,
p. 12.

2. See J. Gold, "The Fund and Non-Member States,
Some Iegal Effects", op. cit., p.33.
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Scheme, as feasible, ! and;

4. In Sweden end West Germany, it was preferred
to send

— from a practical point of view

the Sveriges Riksbank and theDeutsche Bundesbank to
participate in the activities of the Borrowing Scheme.2

Therefore,. the hasteﬁor the setting up of the
"Borrowing Scheme, together with the other above elem-
ents, led.the interested bodies to formulate the
Borrowing Scheme, under Article VII (2) of the Fund' s
Articles of Agreement, which Article itself caused the
foregoing legal difficulties.

Whatever the origihal meaning of new interpretation
of Article VII (2) of the Fund's Articles of Agreement,
it is, however, certain that the activitiedof the Part-
icipating Institutions in the Borrowing Scheme have been
approved by their respéotive Countries, and this approval
has been given in written documents. This is something
which could at last help us in construing 'The Decision' -
as an internatioggi'engagement. For the importence att-
ached to this, we asked the fund as to the nature of tée

approval of West Germany and Sweden in this respect. ’

1. See supra, under the same Chapter. See also
Paragraph 1 (iv) of 'The Decision!'.
2. See infra, under the Chapter *Internal ILaws

Governing the Participating Institutions®.
3. See Appendix VII.
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The Fund, in its reply of January 16, 1969, stated:-

", ... With reference to your gquestion on the
approval of the Government of the Federal Republic
of Germany, regardaing the adherence of Deutsche
Bundesbank, and the approval of the Government
of Sweden regarding the adherence of the Sveriges
Riksbank, to theGeneral Arrangements to Borrow, the
approvals were given by letters from these two
Governments to the Fund. No terms were imposed,
that is to say, the instruments of approval simply

stated that the respective Governments approved
the Borrowing by the Fund from their central banks

. under the terms and conditions set out in the

Fund's decision on. the General Arrangements to
Borrow ('The Decision! that is). 1
And one of the terms and conditions under which West
Germany and Sweden approved the participation of their
banks, is that the Bundesbank and the Riksbank are

participating as the “official institutions® 2 of

e~ West Germany and Sweden., U

The submission of these two documents by West
Germany and Sweden seems to satisfy the requirements
for construing the Bundesbank and the Riksbank as

1. See Appendix VIII. Parenthesis added. Cf.
Appendices VI and ¥II. Take note of the passage
"under the terms and conditions zet out in the Fund's
decision® in the above gquotation.

2. See Paragraph 1 (iv) of 'The Decision'.
Appendix IV.
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authorized repre;entablveb of their respective
Countries in the Borrowing Scheme. These seem

also to be strong enough to outweigh contentions

made in connection with the status of the Participating
Institutions in the Borrowing Scheme.

One further point remains to be considered nere,
viz., the status of the Fund in respect of 'The Dec-
ision'. That is to say, whether the Fund is a party
to 'The Decision',. The fact is, that before October
1962, the date of entry into force of 'The Decision',
it was simply a decision of the Fund's Executive
Directors. ;

N

It is, however, beyond doubt that this decision
envisaged rights and obligations not only for the Group
of Ten, but also for the Fund itself, z As to how it
should come into effect, it was anticipated. that:-

A ﬁ. cf. J.E.S. Fawcett, "Internztional Law ﬁﬂu-
(i | Uses of Outer Space®, 1968, Manchester
itf””r"'w;.,“ __University Press, pp.1-17.
e e T TR I DI T i, L ST T e e el e e e ‘*’::"::\: LR
1. E.G. Paragraphs T(e) and 11 of 'The De01clon'

See 1nfra, chapter "Consultative Arrangementspf
the Borrowing Scheme¥ under the ¥Pre-Hepayments
Consultative Arrangements of 'The Decision'¥,
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“Paragraph 4. Entry into Force — This
Decision shall become effective when it has been
adhered to by at least seven of the members or
institutions included in the Annex with credit
arrangements amounting in all to not less than
the equivalent of five and one-half billion
United States dollars of the}weight and fineness

in effect on July 1, 1944.% !

Whether the Fund is actually a party to 'The
Decision' seems to be related to the general question
whether international organisations can be parties to
international agreements including their own decisions.
D. W. Bowett, in this respect says:-

"Treaties to which international organizations

are a party, whether they be agreements between
different international organizations, between
States and international organizations, bilateral
or multilateral, are now commonplace ... it is
undoubtedly within the United Nations and the
specialized agencies that the treaty has become

a common form of éstablishing a relationship, or
creating rights and .duties, under international
law, "

. See Appendix IV. .

. See D. W. Bowett, "The Law of International
Institutions!, op.cit., p.306.

o =
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This is, however, admitted that to be party to
an international agreement is dependent on whether the
brganization concerned has possessed international
personality, and whether (further to that) it has
treaty-making capacity. 1 As to the first of the
two above requirements, we have seen that the Fund
possesses international personality.2

As regards treaty-making capacity of the Fund,
it can be construed from reference to its constituent
instruments and from reasonable implication for the
proper performance of its functions. In other words,
the Fund should have either (a) express treaty-making powex
or (b) it could enter into treaty obligations by the au-
thority of its implied power.

(a) As to the express treaty-making capacity of the
Fund, Article IX of the Fund's Articles of Agreement
says:-—

=

he
Fund shall possess full judicial personality, and,
t

"Section 2. Sfatus of the Iund.

in particular, the capacity: (i) to contract....v

1.  See Ibid,

2.  See supra, under the same Chapter.
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A similar authority has been accorded to the
Fund under Article II of the United Nations Con-
vention on the Privileges and Immunities of the .
Specialized Agencies, Annex V., The Fund has long
practised this power. For instance, on June 11, 1964,
it entered into an agreement with the Swiss Confederation
(not a member of the Fund), under which the Swiss Con-
federation agreed to replenish the means of internat-
ional liquidity up to an amount equivalent to % 200
million. TI&: took place in the form of an exchange of
letters between the Ambassador of Switzerland to the
United states and the Managing Director of the Fund.
In August 1966, the Fund entered into a similar agree-
ment (this time with Italy), with a view to borrowing
an amount equivalent to g 250 million of italian lire.1
it took effect in the form of exchange of letters
between the Acting Managing Director of the Fund and
the Ministry of the Treasury of Italy.

To the above may be added the Agreement between
the United Nations and the Intermational Monetary
Fund, dated November 15, 1947. This agreement has been
entered into pursuant to the provisions of Article 63 of
the Charter of the U.M,, under which there has been
envisaged both rights and obligations for the TFund and
the United Natioas. 2

1. Cf. arrangement between the Fund and the United States
of America and Republic of South Africa, concerning
the sale of gold to the Fund. See the TMund's new

_ Selected Decision cf 1970. pp.56-61.

2. See, e.g. Articles VI and VIII.
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(b) Even assuming that the Fund has not been
expressly empowered to enter into international
agreements, yet it could do so, under the authority
of Article VII (2), so far as setting up of 'The
Decision' isg concerned.. Otherwise it is hard to see
how the Fund can perform its functions under Article
VII (2), and replenish its holdings of scarce curren—

. . . 1
cies, including the currency of non-member States.

Therefore, there seems to be hardly any diff-
iculty éonsidering the Fund as a party to 'The Decisio:n_'.2

So far as 'The Letter! is concerned, however,
the Fund does not seem to be a party thereto, and
it has been entered into between the Group of Ten
themselves. The question again is: are the Sveriges
Riksbanl and the Deutsche Bundesbank representatives
of their respective Countries in 'The ILetter'? This
guestion cen finally be approached as follows:

1. Preamble to 'The Decision' refers to 'The Letter!'
as an agreement concluded between "the main industrial
countries®, and thus it indicates that these two banks
are acting on behalf of their respective Countries in
'The Letter'. Further, the same Preamble states that the

1. Cf. Reparations Case, where the Woikd Court has said:
"It is difficult to see how such a convention

(Convention on privileges and immunities) could
operate, except upon the international plane and
as between parties possessing international per-
sonality®. See (1949) I.C.J. Report, 175.
Parenthesis added.

2. Cf. J. Gold, "Interpretation By the Fund," op.cit.p.57
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terms and conditions of 'The Decision' have been sét
up with a view to giving effect to the intention of .
the Group of Ten, as envisaged in 'The Letter', and
because the status of these banks in 'The Decision' N
has been recognized by Sweden and West Germany as
their rofficial institutions», then it is hard to
assume that they are acting in 'The Letter' otherwise
than the official institutions of Sweden and West
Germany, bearing in mind thet 'The Letter' and

'The Decisgion' are two inter-related documents, and
they are set up to achieve the same object, thatﬁs
the replenishment of the Fund's resources of scarce

currencies.,

2.  As in the case of 'The Deciéion', the nature

of functions to be performed by these two institutions
in 'The Letter' are indivisible from the functions of
Sweden and west Germany in the field of their monetary
and lending activities. Therefore, like 'The Decision',

'The Letter' scems to be an international agreement.

X. CONCLUSION

There are doubts as to the status of the Borrowing
Scheme, because there are doubts as to whether the
Participating Institutions are within "some other
source” of Article VII (z) of the Fund's Articlespf

Agreement.

But due to the fact that the Participating Inst-
itutions have been participating in the Borrowing Scheme
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as "official institutions® of their respective
Countries, and due to the fact that their stafus
ag official institutions have been recognized -and
"appro ved® by Sweden and West Germany, therefore
there seems to be no legal difficulty in construing
'The Letter' and 'The Decision' as international

agreements.

This can be supnorted by the fact that the
monetary activities of the Participating Instifutions
in the Borrowing Scheme cannot be separated from the
monetary activities of Sweden and West Germany. The
participation of the Riksbhank and the pundesbank in
the activities of the Borrowing Scheme seems to be
an internal law necessity,1 and seeﬁs to have been
devised with a view to avoiding the duplication of
procedures to be followed by both them and their
Governments for every borrowing arrangement of the
Borrowing 5cheme,

1. See infra under the Chapter "Internal Laws
Governing the Participating Institutions.®
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CHAPTER TWO

Internal Laws Governing the Participating Institutions.

I. INTRODUCTION

Under the present Chapter we shall consider internal
laws governing the Sveriges Riksbank and the Deutsche
Bundesbank. This we shall attempt with a view to
finding the reason why the competent authorities in Sweden
and West Germany have given way to their Central Banks to
participate in the activities of the Borrowing Scheme. The
ingquiry into the above internal laws seem to be useful in
that it reveals the constitutional position they hold in
the territories of their respective Countries, and that how
far their constitutional responsibilities can satisfy the
requirementsbf the Borrowing Scheme.1

This study we shall attempt under the Headings
"Internal Laws Governing the Sveriges Riksbank" and "Internal
Laws Governing the Deutsche Bundesbank®.

IT. INTERNAL LAWS GOVERNING THE
SVERIGES RIKSBANK

(a) LEGAL STATUS.
Aceording to the internal laws governing the
Sveriges Riksbank, it is an independent institution within

1. Cf. Lord McNair, "The Law of Treaties", op.cit.,p.36;
"Report of the Intermational Law Commission on the work of
of the Second Part of its Seventeenth Session",(1967),61,
A.J.I.L., Pp.509,398-400; Article 46 of the "Vienna Con-
vention on the Law of Treaties"™, op.cit., p.17-
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the territéries of Sweden.

Article 72 of the '"Constitution of the Realm'' of
the Kingdom of Sweden © states that the Sveriges Riks-—
bank is not to be administered by a single governor or
under the directién of a'Cabinet Minister; but it is

to be governed by a group of '"Directors". 1t says:-

"The Riksbank remain under the guarantee of
the Riksdag 3 and is administered ... by Directors

appointed ad hoc ..." &

According to the latter part of the same Article,
these Directors are to be elected mainly by the Parlia-

ment of Sweden. It says:-—

",.. The Board of Directors of the Riksbank
shall consist of seven Members, of whom the King

in Council appoints one ... and the remaining

1. See, generally, M. H. De Kock, "Central Banking®,
Third Edition, Staples Press Limited, Iondon, 1954,
pp- 15 - 140

2. Dated 6 June, 1809,
3. The Parliament of Sweden, that is,

4. ©f. Article 32, of The Sveriges Riksbank Act of 30
June, 1934,
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1,2

Therefore, the Sveriges Riksbank is to be run by

the simple majority votes of its Directors and not by

the direction of the Swedish Government.

3.4

1.

This and other provisions of the Swedish laws gover-
ning the Riksbank have been quoted from the Pamph-
let kindly supplied to us by the Sveriges Riksbank,
(See Sveriges Riksbank, The Svergies Riksbank Act

of 30 June, 1934, The Monetary Act of the 30th May,
187% with Amendments up to the 31lst August, 1964).
It is necessary to have reference to this here be-
cause some differences can be discerned between the
English version,; of the above quoted Swedish laws
and those of the same laws appearing in the Hans
Aufricht's 'Central Banking ILegislation; A collect-
ion of Central Bank, Monetary and Banking ILaws',

Vol. II, Europe, which collection has been published
by the Fund.

See also M. H. De Kock, op. cit., p. 323 footnote 1.

Although the Swedish laws governing the Sveriges
Riksbank do not directly describe the voting proce-
dure of the Board of Directors of the Sveriges Riks-
bank, yet "The Riksdag Statutes of 22 June, 1866"
can throw enough light on this question. This Stat-

-ute, in its Article 70, points out:-

"(4) ... The person presiding over the
meetings of the Board of Directors of the Riks-
bank shall have the casting vote in the event
of an equality of votes in favour of two diver-
gent opinions ... "

Therefore, it seems clear, from the contents of the
above Article, that the decisions of the Board of
Directors of ‘the Sveriges Riksbank are to be taken
by a simple majority of the votes of its Directors.
The above voting procedure seems to be worth mention-
ing here, in that the undertakings which it produces
seem to be distinct from the undertakings of ordin-
ary subjects of inbternational law whose decisions
are customarily based on the principle of unanimity
and joint cabinet responsibility.

Cf. Sections, 2,3 and 4 of "The Bank of England Act
of 1946" (9 & 10 Geo. 6 ch. 27). Take especial note
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Article 33 of "The Sveriges Riksbank Act of 30 June, 1934%
prohibits even the presence of representatives of the
Swedish,Governmént at the meetings of the Board of Dir-
ectors, when any decision is to be taken by that Board.
It says:—

WArticle 3%, —
upon - the recommendation of the Board of Directors of

If the King in Council, either

the Riksbank or else when it is otherwise deemed nec-
essary to do so0, has authorised a Representative to
confer with the Board of Directors of the Riksbank

on some specisl matter, the Board may discuss with the

Representative of the King in Council, but,

of the following provisions:-

“(2)...(2) The Governor, Deputy Governor and
other members of the Court of directors shall be
appointed by His Majesty...”

¥(4) - (1) The Treasury may from time to time give
such directions to the Bank as, after consultation
with the Governor of the Bank, they think necessary in
the public interests....”

Cf. also "The Rank of Bngland Quarterly Bulletin®, 1966, pp.
233 - 245, esp. at p.23%33. TFor more material as to varying
degree of asutonomy (or otherwise) of central bhanks, see Hans
Aufrichit, "Comparative Survey of Central Bank Law", op.cit.,
pp. 18-19, 29, 31-32, 36-41, 116-120. Unfortunately, his
survey does not include the Sveriges Riksbank and the
Deutsche Bundesbank. What, however, can be deduced from
his survey is that one can see hardly aany important similar-
ity between the powers and functions of central banks.,
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must not take any decision in his presence."

Ag such, the Sveriges Riksbank is an autonomous
institution in the field of its activities, within the

territories of Sweden.

(v) POWERS

The Sveriges Hikshank seems to have been entrusted
with the functions of State in the field of monetary activ-

ities of Sweden. Among the rights granted to it has been

the right of issuing bank notes. Article 72 of the Con-

stitution of the Realm of Sweden in this respect says:-

"The Riksbank is exclusively authorized to issue

notes that shall be legal tender within the Realm.
Such notes shall be redeemed by the Riksbank on

demand in gold at their face value."y -

As to the differences which could take place
between the Central Banks and Governments of States,

see Hans Aufricht, "Comparative Survey of Central Bank
Law", op.cit., p.89. Cf. Id., pp.116-120,

v

See Hakan Str#mberg, "The Public Corporation in
Sweden, A Comparative Symposium", op.cit.,
pP.225, et. seq.
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Artiecle 2 of "The Sveriges Riksbank Act", in complement
of the above Article 72, states:-

"The Riksbank, which in aecordance with special
regulations issued thereon is exclusively authorized
to issue bank notes,@ggrigéon banking in conformity -
with the present Act." 1

Amongst other major banking activities to be performed
by the Sveriges Riksbank, is the right to deal in gold to
control its price. Article 13 of the same Act says:-

"The Riksbank may buy and sell gold...Gold bullion
delivered to the Royal Mint for the Riksbank's account
shall be paid for by the bank at the value of gold in
Swedish currency, i.e. at the rate of two thousand four
hundred and eighty kronor per kilogramme of fine gold,
less one rgquarter per cent,... and such other prescribed
fees as are payable to the Royal Mint,...." 2

Among other functions..to be performed by the Riksbank
are grant of credits to foreign Central Banks as well as to

1. For the detailed powers of the Sveriges Riksbank in
issuing bank. notes, see Articles 8 and 9 of the
same Act.

2, Control of price of gold is, according to Article
VI(2) of the Fund's Articles of Agreement, one of
the responsibilities of member States of the Fund.



International Monetary Fund. Article 15 of the same act staies:
vaprticle 15. — The Riksbank may raise credits abroad as
well as grant credits to foreign central banks and to the

International Monetary Fund." L

Therefore, the above provisions reasonably indicate that
the functions to be performed by the Sveriges Riksbank are in-
divisible and indistinguishable from the State's function in
Sweden, This is perhaps the reason why the Riksbank has been
"placed under guarantee of the Riksdag."2 This is also perhaps
the reason why the Riksbank is performing the functions which
are generally entrusted with thé Ministry of Finance of the
Countries of other Participants.3
ITT.INTERNAL LAWS GOVERNING THEDEUTSCHE BUNDESBANK.

(a) LEGAL STATUS.

The status of the Deutsche Bundesbank, under internal laws
of the Federal Republic of West Germany, is more or less
similar to that of the Sveriges Riksbank. For  instance,
Article 2, of the West German "Law concerning the

1. Cf. Article 16 of the same Act, esp. where it is said:-

v(d)...Purther, the Riksbank may acquire shares of
the Bank for International Settlements up to an amount
decided by the King in Council and the Riksdag."

2. See Article 1 of "The Sveriges Riksbank Act", Cf., first
Para., of Article 72 of "Constitution of the Realm of Sweder

3 Cf. the Sveriges Riksbank's letter of October 29, 1969,
especially where it is said:-

"With reference to your letter of October 22,1969,
we wish to inform you that on behalf of Sweden the
Sveriges Riksbank is the Participating Institution in the
" General Arrangements to Borrow, not the Ministry of
Finance as is the case regarding most of other member
Countries...”
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Deutsche Bundesbank' of 26 July, 1957, states that the

Deutsche Bundesbank is an autonomous Federal institution.

It says:-

"The Deutsche Bundesbank shall be an autonomous
Federal Institution., and a legal person under public

law ..." 1’2

Article 12 of the same law states that the Deutsche

Bundesbank is to be independent of instructions of the

Federal Government. It says:-

'"A:ticle 12. The Bank's Relationship to the
Federal Government —— ... In the exercise of the
powers conferred on it 3 under this law, it shall

be independent of instructions of the Federal

Government." 4

This and other provisions of West-German laws govern-—
ing the Deutsche Bundesbank have been quoted from the
"Enclosure to the Monthly Report of the Deutsche
Bundesbank™, of August 1957. It is necessary to

state this here because some differences can be traced
between the English version of the above West-German
laws and that of the same laws which has appeared in
the Hans Aufricht's "Central Banking Iegislation",
Vol. II, Furope, op. cit.. Cf., e.g., Article 3 of

the "Law concerning the Deutsche Bundesbank", appeared
in the two papers.

Cf. Hans Aufricht, '"Comparative Survey of Central

‘Bank Law", op. cit., p.xi.

The Deutsche Bundesbank, that is.

Take note of the word '"shall™ in the above context.
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wadiod of Optpsdaon.

mechod of operation

Blre—segE=ha—_pmn The Deutsche Bundcobank31s also

similar to that of the Sveriges Riksbank. For instance,
the main governing body of the Deutsche Bundesbank (that
is, the Central Bank Council), consists of the President
and the Vice-President of the Deutsche Bundesbank, and
usually eight members of the Bank's Directorate, together

with the Presidents of all "“ILand Central Banks". L2

With regard to the voting procedure of "the Central
Bank Council®, Section (3) of Article 6 of the "Laws

concerning the Deutsche Bundesbank", states:-

"(3) The Central Bank Council ... shall take
Illa

its decisions by a simple majority...

1. As regards the appointment and legal status of the
President and Vice-President and members of the
Deutsche Bundesbank's Directorate, see Article 7
of the above-mentioned Law. Concerning the appoint-
ment, status and number of the Presidents of the
"Land Central Banks"™, see Article 8 of the same Iaw.
See further M. H. De Kock, "Central Banking", op.cit.,
P.320, footnote 3. Cf. Hans Aufricht, "“Comparative
8urvey of Central Bank Iaw", op. 01t., Pp.28-31 and

8-104.

2. For the historical background and for the reasons why
: the Allied Forces decided to curb the government con-
trol over the Germany's Central Bank as well as re-
gional banks, see "Bank Deutscher Iaender', (1949),
20, Department of State Bulletin, pp. 126 - 129.

3. Cf. '"The Times', November 17, 1970, p. 24; Tdem,
November 18, 1970, p. 25.

4
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Thus, like the Sveriges Riksbank, the Deutsche
Bundesbank is not an institution to be governed by a

Cabinet Minister or by a single responsible person.

Therefore, according to the above quoted Articles
of the West German "ILaw concerning the Deutsche Bundes-
bank', the Deutsche Bundesbank has been an autonomous

. e

institution and independed from the instructions of the

Federal Government.

The only power, however, conferred upon the Federal
Government, (concerning the administration of the Deutsche
Bundesbank) is the right to defer the decisions of its
"Central Bank Council" 2 for a period of at most two
weeks.5 Section (2) of Article 13 of the "Law concerning

the Deutsche Bundesbank" in this respect says:-

1. By quoting the number of persons specified to run the
Deutsche Bundesbank (as well as the Sveriges Riksbank),
we are btrying to bring to notice the apparent inten-~
tion of the ILegislatures of West-Germany and Sweden
to accord as autonomous a legal status to these Insti-
tutions as is feasible; for it seems more difficult
to influence a group of Administrators rather than a
single one.

2. As we have noticed(Article (6) of the "ILaw concerning
the Deutsche Bundesbank!") the Central Bank Council is
the highest governing body of the Deutsche Bundesbank.

3. C%.B"Tge Eimﬁi“, May 21, 1970, p. 32 under the '"Power
of Bundesbank". ‘ :
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"(2) The, members of the Federal Government
shall be entitled to take part in the deliberations
of the Central Bank Council. They shall have no vote
but may bring motions. At their request, the taking
of a decision shall be deferred, but for not moré

than two weeks." 1

Therefore, it is clear, from the contents of the above
Article (15) Section (2), that if the Central Bank Council
of the Deutsche Bundesbank wishes to carry out any one of
its decisi&ns, it can do so, at most. after the elapse of
a period of two Weeks, despite the dissatisfaction of the

Federal Government of West-Germany. 2 - R A

1. Cf. Hans Aufricht, "Comparative Survey of Central Bank
Law', op. cit., p. 35.

2. Cf. "Report of November 21", cabled by Ian McDougall,
the B B C's correspondant in Bonn. Cf. also 'The
Times', March 6, 1970, p. 23 where it is said:-

"Some economists and bankers here foresee
a major clash at tomorrow's council (the Central
Bank Council) meeting between Professor Schiller
and the council over the possible proposal to
increase Bank rate. A decision to 1lift interest
rates here is seen by some experts as being a
heavy embarrassment to the Economics Minister,
following his recent call for lower international
rates. :

However some bankers now believe that Pro-
fessor Schiller will accept the council's decision
to raise the rate ..."

Parenthesis added. See then ""The Times", March 7, 1970,
P.13, under the "W German Bank rate raised to 7.5 p c",
in which it has been reported that the Federal Minister
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(b) POWERS.

Like the Sveriges Riksbank, the Deutsche Bundesbank
seems to perform the functions of State in the field of
monetary activities of West Germany. As regards issuance
of bank notes, Article 14 of the "Law concerning the Deutsche
Bundesbank", states:-— '

"(1) The Deutsche Bundesbank shall have the ex-
clusive right to issue Dbank notes in the area to which
this Law applies. Its notes shall be expressed in
Deutsche Marks. They shall be the sole unrestricted
Legal tender....¥

Article 3 of the same Act confers to the Deutsche
Bundesbank the right to regulate the circulation of money
as well as supply of credit to the economy. It says:-

"The Deuitsche Bundesbank, making use of the powers in
the field of monetary policy conferred upon it under this
Law, shall regulate the note and coin circulation and the
supply of credit to the economy with the aim of safe-
guarding the currency and shall ensure the due execution
by banks of payments within the country as well as to and
from foreign countries.”

Amongst other State's functions to be perfommed by the
Deutseche Bundesbank, is the right to influence open market
policy in the field of its activities. Article 15 of the same

Footnote 2, econtinued.

of Eeconomics has finally acceded to the Bank's ruling.
See further, "The Sunday Times", December 1, 1968, pp.34-
35; "The Guardian", November 18, 1970, p.14; "The Times"
May 18, 1971. p.17.

’
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Aet in this respect says:-

"For the purpose of influencing the circulation of
money and the supply of credit, the Deutsche Bundesbank
shall from time to time fix the interest and discount rates
to be applied to its transactions and shall determine the

-
[

principles governing its credit and open market operations®

As we may know, the above operation is one of the funda-
mental operations to maintain the par value of currency, and is
something within the competence of member States of the Fund.

To the above may be added the right accorded to the Deutschi
Bundesbank, in accordance with which it can participate in the
activities of supra-national institutions such as B.I.S.

Article 4 of the same Act in this respect says:-

"The Deutsche Bundesbank shall be authorized to part-
ieipate in the Bank for International Settlement and... in
othexr institutions serving the purposes of a supra-national
currency policy or facilitating international payments and
credit transactions..."2

IV. INTERNAL LAWS GOVERNING THE PARTICIPATING
INSTITUTIONS - FURTHER CONSIDERATIONS.

So far, under the present Chapter, we observed that the
Sveriges Riksbank and the Deutsche Bundesbank are autonomous
institutions, perform;ng functions of State in the fieldkf
monetary activities. This can be regarded as the main reason why
Sweden and West Germany have given way to these Banks to

participate in the aetivities of the Borrowing Scheme,

1. Cf. Article 21 of the same Act.

2.  Cf. Article 7(3), 19 (1-9) and 22 of the same Act. Cf,
also Appendices XI and XII. '
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The thing which strikes one's mind here is how is it
that the Government of Sweden and the Government of West
Germany were not faced with any legal or constitutional
difficulties when they decided to become member States of
the International Monetary Fund; but, in the case of the
Borrowing Scheme, they have been faced with legal and
constitutional difficulties to the Qegree that they have
given way to their Central Banks to take up the job of

becoming the "Participants" in the Borrowing Scheme?

This question may be raised the other way round also.
The other way round, that is if, for instance, the Govern-~ -
ment of Sweden cannot direct the Svergies Riksbank in the
field of monetary activities, then how is it that it could
serve as her "fiscal agency" under Article V (1) of the

Fund's Articles of Agreement? 1

1. See, for instance, Article (2) of 'The Sveriges Riks-
bank Act'" of 30 June, 1934, where it says:-

"The Riksbank may not take part in or carry
on any kind of business other than that expressly
permitted to the bank by the present Act.™

Take notice of the term "expressly permitted! in the
above context. Cf. Swedish "Bretton Woods Agreements
Measures™, "“Excerpts from His Majesty's Bill No. 89/
1950" and "Excerpts from Report No. 8/1950 of the
Banking Committee of the Riksdag', especially Sections
1 and 2. See Hans Aufricht,"Central Banking Legisla-
tion', Vol. II, Europe, op. cit., pp. 699 - 701l. Cf,
also Article 20, Section 1, No. 2 of the "Law Con-
cerning the Deutsche Bundesbank'.
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mhe answer to the above question, however, may be as
 follows:-
1) Any institution, or bank, can adopt different posi-
tions and responsibilities in different spheres of its
activities and at different periods of time. And this
could happen, in respect of juiidi%l persons uﬁder both

international law and the municipal law of Couni:ries.1

Therefore, in so far as the Riksbank and the Buandesbank,
are acting as "fiscal sgencies'" of their respective Count-

ries under Article V(1) of the Pund's Articlés. of

Agreement they are nothing more than the "agencies" 2

1. Cf. C. H. Alexandrowicz, "International Economic
Organizations", op. cit., p. 87; J. E. S. Fawcett,
"Legal Aspects of State Trading,™ op. cit., p. 35 et
seq.; Bin Cheng, (1958), 11, Current Iegal Probleus,
pP. 231 et. seq.; F. A. Mann, "The Law Governing State
Contracts", op. cit., p. 24, et. seq. The above
point seems to be true specifically in the case of
the Sveriges Riksbank, because on June 7, 1962, it
adhered to 'The Decision' on behalf of Sweden, and
it held this position up to August 1, 1962, when
"... the commitment of Sweden was ... transferred
to the Sveriges Riksbank™. See "International
Monetary Fund, 1945 - 1965%", op. cit., volume I, p.
512, in conjunction with the Instrument of Adherence
of June 7, 1962, (Appendix VI) and Annex to 'The
Decision', (Appendix IV). See also Appendix VIII.
Cf., however, Appendices XXVII and XXIX.

2. Cf. Hans Aufricht, "Comparative Survey of Central
Bank Iaw", op. cit., pp. 106 - 111.
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of their respective Countries.

And, naturally, any final decision in
this respect would rest with the Government of Sweden
and the Governmeﬁt of West Germany, and not with their
"fiscal agencies®. But in so far as the Riksbank and
the Bundesbank are acting as the Participating Inst-
itutions, under the Borrowing Scheme, their status and
responsibility have no connection with Article V(1)
of the Fund's Articles of Agreement, and is to be
subject to the provisions of 'The Letter' and 'The
Decision', as well as the internal laws governing
those Institutions.

2) A second, but rather different answer to the

above question may be: in the case of the International
Monetary Fund, a member would nearly always approach
the Fund with a view to "borrowing" some currency
from it (as distinct from lending some curreancy to
it); Dbut, the General Arrangements to Borrow has

been formulated, wunder Article VII (2) of the Fund's
Agreement, and with a view to replenishing theFund's
holdimgsof scaree.furrencies. This lending " to

the Fund (as distinct from Dborrowing from it)

can be done not only by the member States of the Fund, but
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also by some other unspecified “sources".
Therefore, the Participating Institutions can only
"lend" money to the Fund and cannot borrow any currencies

from it. 2

1. See Article VII (2) of the Fund's Articles of Agree-
ment, where it says:-

"Section 2. Measures to replenish the
Fund's holding of scarce currencies. —— The
Fund may, if it deems such action appropriate
to replenish its holdings of any member's cur-
rency, take either or both of the following
steps:

(i) Propose to the member that, on terms and
conditions agreed between the Fund and the member,
the latter lend its currency to the Fund, -or that,
with the approval of the member, the Fund borrow
such currency from some other source, either
within or outside the territories of the member.."

Take notice of the passage "“some other source either
within or outside the territories of the member' in the
above context. Cf. U,N, Monetary Documents, p. 31l.
Cf. also J. Gold, '"The }und and Non-Member States,

Some Legal Effects", op. cit., p. %4.

2. As we.shall see later, any Participant who is approa-
ching the Fund's Managing Director for the purpose of
"borrowing™ currencies under the Borrowing Schemne ,
should necessarily be a member State of the Fund, and
not a Participating Institution. See infra, under
the Chapter "Consultative Arrangements of the
Borrowing Scheme™. Cf. Paragraphs 11, 17 and 18
of 'The Decision', Appendix IV,
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And this 1is perhaps the reason why in the case of -

"lending" of currencies to the Fund, the Fund has not

seen it necessary to take too many precautionary measures,
and would rather be prepared to borrow the necessary
currency from "any source".

The competent authorities in Sweden and West Germany,
however, might have looked at this from quite a different :-
angle. That is to say, they might have thought that the
"lending" of their currencies to the Fund bears more im-
portance than the "borrowing" of some currencies from it.
And this is perhaps the reason why in the ease of "borrow-
ing" some currencies they have left it to the discretion of
their respective Governﬁents; whereas in the case of "lend-
ing" they have preferred it to be dealt with by some inst-
itutions immune from the influence of the Government.

V. CONCLUSION.

Participation of the Riksbank and the Bundesbank in
the activities of the Borrowing Scheme seems to be required
by the internal law and to be due to the constitutional
position they hold in the field of monetary activities of
Sweden and West Germany.

The fact that any loan from Sweden and West Germany
is to attain the acceptance of the Riksbank and the Bun-
desbank seems to be the main reason why the competent
authorities in. these two Countries have preferred to
leave the participation in the Borrowing Scheme to these

1. Cf. Article 20, of the "lLaw Concerning the
Deutsche Bundesbank" of July, 1957.
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Banks altogether. This will prevent the duplication of
procedure to be followed for every "borrowing arrangement"
(by both these Central Banks and their Goveraments),
which would have been the case had the Governments of
Sweden and West Germany been the Participants in the Borrow-
ing Scheme. This is a necessary practical step, because the
speculative movement of hot money (subject-matter of the
Borrowing Scheme) is a delicate and wide-spread problem,
and is somethﬁﬂiuﬁguhg ggalt with within the shortest period
of time and with bss% procedure. An incidental effect of
the above step is, however, that it leaves the issue of
loan in these two Countries to the discretion of these
autonomous and professional institutions, which institutions
are more immune from the influence of politi&ians.

IThe position of these two Banks, neverthéless, does
not seem to have affected the status of the Borrowing
Scheme in international law, because,(as we have seen in
the preceeding Chapter) . they are participating in the
Borrowing Scheme as official institutions of their res-
pective Countries, and -their responsibilities in this
respect seem to be indivisible from those of the States
of Sweden and west Germany.
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CHAPTER THREE.

STEPS NECESSARY TO CARRY OUT
THE TERMS AND CONDITIONS OF
'THE DECISION.'

I... INTRODUCTION.

—~

Paragraph 3 {(c) of 'The Decision' in part
says:- '

"A member or institution shall adhere
to this decision by depositing with the
Fund an instrument setting forth that it ...
has taken all steps necessary to enable it
to carry out the terms and conditions of this

Decision,..® 1

.What is meant by the phrase "taken all steps
necessary" in the above Paragraph 3 (c)? Does it
obligate the participants to take, inter alia ,
1egislétive measures for the implementation of the
terms and conditions of 'The Decision'?

With a view to asceftaining this, we asked the

1. See Appendix IV.



122

Participants as to the steps taken by them for the

implementation of the terms and conditions of 'The

Decision'.

A study of the re%}ies that we have received

nokc: .
reveals the fact thatjall the Participants have

1% taken necessary legislative measures for the
implementation of the terms and conditions of 'The
Decision'. For instance, in the case of the Deutsche

‘Bundesbank, we have received the following reply:-

"out institution being immediate participant
in the General Arrangements to Borrow, Parliamen-—
tary action was not required."

On the'other:hand, we have the Pund's statement, saying
that:~

"Ten main industrial countries, after _
necessary legislative authorizations have been
obtained and they formally adhere to the arrange-
ments.2 will stand ready to lend their currencies
to the Fund...." 3

For Belgium, see Appendix XIIT; see also Belgian

Law of January 4, 1963; cf. "International Financial
News Survey", 1963, p.25. For Canada, see Appendix
XIV; cf. the same Survey, year 1964, p.25. For the
Deutsche Bundesbank, see Appendix XV; cf. the same
Survey, year 1962. pp.189-190. For France; see
Appendix XVI; ef. the same Survey, year 1962, pp.
189-190. Tor Italy, see Accordi Generali Di Prestito
Tra Il Fondo Monetario Internazionale E 10 Paesi Suoi
Membri, Roma, I stituto Poligrafico Dello Stato, 1965;
cf, the same Survey, year 1962, p.93. TFor Japan,

we did not receive any reply; See, however, the same

(footnotes cont'd next page)



123

Under the present Chapter we have investigated

thé above guestion to see whether the phrase "Taken

all steps necessary" has - from the point of view of

international law - obligated the Participants to

take legislative measures, for the implementation of the

~ terms and conditions of 'The Decision'. Here we had to

lend help from the provisions of the Fund's Agreement;

1.

Survey, page 165. For the Netherlands, see 5 (1945)
Nr. 2. , Tractatenblad Van Het Koninkrijk Der

" Nederlanden, Jaargang 1962, Nr. 68; cf. the same

Survey, year 1962, p.253. For the Sveriges
Riksbank, see Appendix XVII; cf. the same Survey,

year 1962, p.245. For the United Kingdom, see
iifrrangements for Borrowing by the International
Monetary Fund", H.M.S.0., Cmnd. 1656, March 1962;
¢f. the same Survey, year 1962, p.141.  For the
United States of America, see Appendix XVIII;

. e¢f. the same Survey, year 1962. p.341. :

'The Decision', that is.

See International Monetary Fund, Press Release,
Januvary ‘5, 1962. The above requirement, stated
by the Fund, seems to be in consideration of the -
fact that, under the Constitution of some of the
Countries, financial commitments of the Executive
require legislative authority.
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because it is the wording of Article XX (2 - a)

of the F.A.A.which has inspired the prdvision of
Paragraph % (c¢), and the above standard phrase.

For the above purpose we have attempted to
consider (a) the Fund's Articles of Agreement,
and (b) +the Fund Governing Bodies! views to
see how these could throw light on the meaning and
scope of effect of the phrase "taken all steps

necessary".

Il - THE FUND'S ARTICLES OF AGREEMENT

Article XX (2 - a) of the F,A.A.reads:-

"Section 2. Signature. — (a) Each
government on whose behalf this Agreement
is signed shall deposit with the Government
of the United States of America an
instrument setting forth thaf it ... has
taken all steps necessary to enable it to
carry out all of its obligations under this

Agreement".

Whe ther the phrase "taken all steps necessary"

of the gbove article has obligated the Fund's member
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States to transform all the provisions of the
Fund's Articles of Agreement into their municipal

law is a vexed guestion.

What strikes one, however, whilst studying the
F.A.A:,is the specific form of drafting of Section
10 of Article IX. Section 10 of Article IX speaks
of the need for internal legislative measures, for
the implementation of terms and conditions of

Article IX only. It says:~-

"Section 10. Application of Article., ———
Bach member shall take such action as is

necessary in its.:own territories for the

l. Here it may be added the above provision
of Article XX has been accepted, by the U.N.
Secretariat, as one of the standard provisions
to be used in international engagements. See
"The United Nations' Handbook of:'Final Clauses",
U.N. Secretariat, General, ST/IEG/1l. 28 August,
1951, p. 152. As yet, no light has been
thrown on the meaning and scope of the effects
of the above provision and standard phrase.
Therefore, the following considerations may
be of some help in clarifying the status of
the above provision in international relations
as well. Cf., however, Id. p. 151.
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purpose of making effective in terms of its
own law the principles set forth in this
Article and shall inform the Fund of the

detailed action which it has taken." 1

The inference here is that the drafters of the
F. A.A.have, by implication, rules\ out the necessity
for taking internal legislative measures for the
implementation of the terms and conditions of each

and every part of the Fund's Articles of Agreement. 2

1. Cf. U.N. Monetary Documents, pp. 234, 459, 529,
675, esp. Memorandum of the United Kingdom's
Delegation to Commission I, at p. 42%. Cf.
also "The Practice of the United Nations, The
Specialized Agencies and the International
Atomic Energy Agency Concerning their Status,
Privileges and Immunities, Part Two: the
Organizations", U.N., General Assembly, A/CN.
4/L.118/Add. 1, 5th May, 1967, Chapter VIII,
Paragraph 6. '

2. Cf. J. E. S. Fawcett, "The International
Mone tary Fund and International ILaw",
op. c¢it., p. 70, footnote (6).
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This, at the same time, would mean that the
phrase -’ ™taken all steps necessary" of Article
XX (2 - a), in itself does not obligate the Fund's
member States to give internal legal effect to all

the provisions of the F.A.A. 1

Here one may go one step further snd sven
doubt whether the wording of the above Article IX
(10) has gone so far as to obligating the Fund's
member States to make the provisions of Article
IX part of their national law. This doubt springs
mainly from the steps taken by member States of the
Fund, pursuant to the provision of Section (10) of
Article IX. For this reason we will consider
(under the following Heading) the steps..taken by
some of the leading membér States of the Fund, for
the implementation of the terms and conditions of
Article IX; and to see how these members have
understood the meaning and scope of effect of above
Section (10) of Article IX. This we shall attempt
with the understanding of the fact that the practice .

of States, in their international relations,

1. C¢Cf. U.N. Monetary Documents, pp. 291, 499,
597, 687-688 and 797-798.
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constitutes one of the major sources of international

law. 1

STEPS TAKEN BY SOME OF THE LEADING
NEMBER STATES OF THE FUND, IN APP-
LICATION OF ARTICLE IX (1O

Article IX of the Fund's Articles of Agreement
contains provisions concerning the Fund's Status,
Tmmunities and Privileges in the territories of
its member States: and for our study here, we have
chosen mainly thg steps taken by the United States
of America in application of Section 10 of the above

Article IX. 23

1, Cf. Article 31 (3 - b) of the "Vienna
Convention on the Iaw of Treaties", op. cit.,
p.12; (1967), 61, - A.J.I.L., Dp. 385-3%86. '
Cf. also, F. A. Mann, "Tnternational Case Law",
(1946), 22 1, International Affairs, p. 104;
"The Iegal Consequences of Sabbatino®, (196“),
51, Virginia ILaw Review, p. 617.

2. Cf. Section 46 of Convention on the Privileges
and Immunities of the Specialized Agencies,
"United Nations®. Handbook of Final Clauses,”
op. cit., p. 154.

3. Steps taken by the United States of America in
this respect are mainly: (i) United States
Bretton Wood Agreements Act and Amendments
(Public Iaw, 171, 79th Cong., lst Sess - 59
Stat. 512 (1945)); (ii) United States Inter-
natlonal Organisations Act (Public Law, 291,
79th Cong. lst Sess. 59 Stat., 669 (1945)),
and (iii) The United States Executive Order
9751 (3C.F.R. (1943-48 comp.) 558).
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This choice has chiefl& been due to the
fact that:-

(1) The Fund's headquarters have been situated in
the territories of the United States, and this adds
to the importance attached to the steps taken by

the Government of the United States in this respect.
In other words, the question of the Fund's Status,
Immunities and Privileges is a more current issue in
the territories of the United States than in the

territories of any other member States of the Fund. 1

(ii) That the U.S. Government has not acceded to the
"United Nations Convention on the Privileges and.
Immunities of the Specialised Agencies™, of November
21, 1947; 2 and as such the above Convention cannot

be invoked against the United States of America.

1. The following is what the Fund has said in this
connection:-

"Phese Statutes and related executive
order (the above-mentioned U.S. Acts and
Executive Order, that is) have been selected
for inclusion in this reference work (the
Fund's Selected Decisions. of the Executive
Directors, that is) because the Fund's Head-
quarters are in the United States and the
Fund has no headguarters agreement.'See the Fund's

Selected Decisions pp. 117, 146-171. Parentheses
added. .

2. See Hans Aufricht, "International Monetary Fund,
Legal Bases, Structures, Functions ", op. cit.,
p. 18, footnote 23. Cf. D. W. Bowett, "The Law
of International Institutions", op. cit., p. 318
fantnate RKRE
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For the purpose of above study, we have chosen:

(i) The Provisions of Section 2 of Article IX of

the Fund's Articles of Agreement, and steps taken

by the U.S. Government pursuant to that provision;
and

(ii) The provision of Section 8 of Article IX of

the Fund's Articles of Agreement, and the steps taken

by the U.S. Government pursuant to that provision.

(i) SECTION 2 OF ARTICIE IX OF THE F. A.A.

Section 2, of Article IX of the Fund's Articles
of Agreement has conferred full ju&idi%l personality

on the International Monetary Fund. It says:-

"Section 2. Status of the Fund., ——
the Fund shall possess full juiidial

pﬂmmﬂiw..“"z

As such, no qualification has been attached to

the obligation of the Fund's member States in

1. For the background of the above provisions. of
Article IX, see U.N. Monetary Documents, pp.
52, 129, 421-23%, 426-427, 528, 573 and 674-675.

2. Cf. "The Practice of the United Nations, The
Specialized Agencies and the International
Atomic Energy Agency Concerning their Status,
Privileges and Immunities™, op. cit.,p. 6.
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implementating the terms and conditions of the

above Article IX, Section 2.

By way of contrast, Section 1 of Title I of
the "United States International Organisations
Immunities Act™ has left it to the discretion of
the United States!' Authorities to classify, e.g.,
the International Monetary Fund, as "an International

Organisation® or otherwise.
This Section 1 of Title I, in part, says:-

"For the purposes of this title, the term
"international organisation" means a public
international orgénisation in which the United
States participates pursuant to any treaty ...
and which shall have been designated by the
President ... as being entitled to enjoy the
privileges, exemptions, and immunities herein
provided. The President shall be authorised,
in the light of the functions performed by any
such international organisation ... to withhold
or withdraw from any such organisation ... the
privileges, exemptions,and immunities provided
for in this title ... or to condition or limit

the enjoyment by any such organisation ... of
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an& such privilege, exemption, or immunity.

The President shall be authorised, if in

his judgement such action should be Justified
by reason of the abuse by an international
organisation ... of the privileges, exemptions,
and immunities herein provided or for any
other reason, at any time::, to revoke the -
designation of any international organisation

under this section ... " 1

Therefore, what was expected to be accepted by
the Unifed States, unconditionally (juﬁidi?l
personality of the Fund, that is) has been subjected
to: (i) designation of the President of the United
States, and (ii) withholding or withdrawal of- that
designation, by the President of the United States,
and (iii) the right to conditioning or to 1imiting
the scope of operation of the above enjoyments; by

the President of the United States.

1. Take note of the passage:-

", .. or for any reason, at any
time, to revoke the designation of
any international organisation ... "
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As such, the above provisions of Section 1 of
Title I of the "United States International Organi=
sations Immunities Act", do not seem to have met the
requirements of Section 2 of Article IX of the Fund's

Articles of Agreement.:

(ii) SECTION 8 OF ARTICLE IX OF THE F. A.A.

Section 8 of Article IX of the Fund's Articles of
Agreement also speaks of unconditional privileges and
immunities to be accorded to the Fund's officers; and

employees. It says:- ~

"Section 8, Immunities and privileges of
officers and employees:—~ :All governors, execu-
tive.directors, alternates, officers and employees
of the Fund.

(i) shall be immune from legal process with
respect to acts performed by them in their offic-

R . Ill
ial capacity....

By way of contrast, Section 8 of Title I of the
"Inited States International Organisations Immunities
Act' has left it to the diécretion of the U.S. Secret-
ary of State to accord any Immunities and privileges

to the Fund's officers and employees. It says:-—

Cf. F. A. Mann, "International Monetary Co-operation",
op. cit., p. 252.



"Section 8.(a) No person shall be entitled to
this title * unless he ... shall have been duly
notified to and accepted by the Secretary of
State as a representative, officer or employee..." e
Therefore, the provisions of Section 8 of Title
I of the '"United States International Organisations
Immunities Act", do not seem to have met the require-
ments of Section 8 of Article IX of the Fund's Articles
3

of Agreement.

But, before leaving the present argument we have
to bring into picture the provisions of another United
States enactment, that is, the provisions of the "United

States Bretton Woods Agreements Act and Amendments".

1. Title I, that is, which Title covers status,
immunities and Privileges of International
Organisations.

2. Cf. United States Ex. Rel. Roberto Santiesteban
Casanova v. Fitzpatrick, U.S. Dist. Ct. S.D.N.Y.,
16 Januvary 1963, 214 Federal Supplement, p. 425,
discussed by Michael Hardy in his "Modern Diplo-
matic Law", 1968, Manchester University Press, pp.
112 - 114, Cf. also Keeney v. United States, U.S.
District Court of Columbia, March 17, 1953, and
Court of Appeal, District of Columbia, August 26,
1954, International ILaw Reports, wvol. 20, 1953,
pPp.382 and 384.

2. Cf., however, The findings of the Federal Com~
munications Commission regarding Section 7 of
Article IX of the Fund's Artlcles ,of Agreement,
in the "International Law Reports) 1955%, p, 705.
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The fact_is that the provisions of the "United States
Bretton Woods Agreements Act and Amendments® seems to
satisfy the requirements of Section 10 of Article IX
of the Fund's Articles of Agreement. It, in its Sec-

tion 11, states:-

"Section 11. The provisions of Article IX,

Sections 2 to 9, both inclusive ... of the Artic

les of Agreement of the Fund ... shall have full
force and effect in the United States and its
territories and possessions upon acceptancé of
membership by the United States in, and the est-

blishment of, the Fund ... " 1

Therefore, Section 11 of the above United States!
Act

despite the provisions of the "United States

International Organisations Immunities Act" " has

accorded full force and effect to the provisions of
Article IX of the Fund's Articles of Agreement in the

territories and possessions of the United States.

This, on the other hand, may drive us to the con-
clusion that the provisions of the "Unied States Bretton
Woods Agreement Act and Amendments" can hardly be recon-

ciled with the provisions of the "United States Inter-

1. See the Fund's Selected Decisions, p. 154.
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national Organisations Immunities Act.®™ 1

Here it would perhaps be useful to attempt to find
any way out of the possible inconsistencies between the
provisions of the two above United States!' Acts. In
other words, it would be of some value to try to see

which one of the two above United States Acts is to

should there arise any inconsistency
2

prevail

between the provisions of the two.

1, As we have seen, the provisions of the "United
States International Organisations Immunities Act"
seems to fall short of the requirements of Section
10 of Article IX; whereas the provisions of the
"Inited States Bretton Woods Agreements Act'.do
not. .

2. In this connection it may be contended that the
above suggested inconsistencies could not make any
practical difficulties; because only one of the
two above "Acts" should be applicable in the case
of the International Monetary Fund's status,
immunities and privileges.

This contention, however, can he answered by saying
that:- _

(i) Suppose that this contention is to be taken
into consideration, it is still necessary to ascer-
tain which one of the two above "Acts"™ is to be .
the applicable one.

(ii) By the publication of both "Acts" in its
Selected Decisions and Documents, the Fund has
impliedly accepted that both Acts are mutatis mut-
andis, applicable in the case of the I.M.F.'s
status immunities and privileges. See the Fund's
Selected Decisions, pp. 146 - 171. Cf. "The
Practice of the United Nations, the Specialized
Agencies and the International Atomic Energy
Concerning their Status, Privileges and Immunities",
op. cit., Add.2, pp. 69 -~ 70.
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The thing is if the contents of the "United
States Bretton Woods Agreements Act' are to prevail

in connection with the status, immunities and

privileges of the International Monetary Fund
it would then mean that the requirementsof Section 10
of Article IX of the Eund's Articles of Agreement has
been met by the United States of America. And, if the
contents of -the "United States Internafional Organisa-
tions Immunities Act" is to prevail, it would then
mean that the requirements of Section 10 of Article IX
of the Fund's Articles of Agreement have not been met

by the United States of America.

Now let us turn to the point as to how the above
possible conflict could be avoided or resolved.

SUGGESTIONS CONCERNING THIS POSSIBLE CONFLICT

1. One suggestion here is; since the "United States
Bretton Woods Agreements Abt“ has been approved on 31
July, 1945, and since the "United States International
Organisations Immunities Act'" has been approved on 29
December, 1945, 1 therefore the former Act can be
regarded as "lex prior:." and the latter one as "lex ‘

-——

posterior'. And lex pdsterior legi priori

1. See Also U.S. Executive Order 9751 (3 C.F.R. (1943-
48 comp.) 558).
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derqgat.l

2. The above érgument, however, can be contended by
saying that the "United States Bretton Woods Agreements
Act® is to deal with only fiscal bodies of International
Organisations, 2 as compared with the "United States
International Organisations Immunities Act', which is

to deal with the International Organisations as a whole.
As such the former Act is to be regarded as "lex
specialis" as compared with the latter one, which is

to be regarded as Mlex generalis™. And lex specialis
derogatb generalyi: 3

3. Another suggestion in this connection is, since

the "United States International Organisations Immunities

—

1. Cf. Article 30 Paragraph 3 of "Vienna Convention
on the Law of Treaties", op. cit., p. 12. Cf.
also (1967), 61, A.J.I.L.,Pp. 342 - 342, 346 - 347.

2. That is, originally the Internmational Mone tary
Fund, and the International Bank for Reconstruc-
tion and Development.

3. Cf. Georg Schwarzenberger, "International ILaw",
Vol. I, Third Edition, Iondon, Stevens and Sons
Limited, 1957, pp. 508 - 5ll.
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Act™ is to deal exclusively with "status, immunities
and privileges®" of international organisations, as such
it is to be regarded as "lex specialis', as compared
with the "United States Bretton Woods Agreements Act™
which is to deal with ''various aspects'" of activities
of the Bretton Woods Organisations (and which is to be

regarded as "lex generalis®). 1

4, The above suggestion can élso be countered by
saying that: Section 11 of the "United States Bretton
Woods Agreements Act® (and not that Act as a whole) 2
is to be regarded as '"lex specialis™, in comparison
with the "United States Internaticnal Organisations
Immunities Act' which is to be regarded as "“"lex gen-
eralis'" (so far as status, immunities, and privileges

of the I.M.F. and the B.I.R.D. are concerned). 3 In

1. As we may know, the "Bretton Woods Organisations"
are mainly IT.M.F. and I.B.R.D. And, in this third
suggestion, the U.S. Act dealing with them is
suggested to be regarded as "lex generalis'.

2. As we may have noticed, this section 11 of the
"United States Bretton Woods Agreements Act' is
exclusively dealing with status, immunities and
privileges of the International Monetary Fund and
the Bank for International Reconstruction and Dev-
elopment.

3. As we have seen, the "United States International
Organisations Immunities Act®™ is dealing with
“"status, immunities and privileges"™ of the Inter-
national Organisations as a whole; and thus, this
Act, in this fourth suggestion, is suggested to be
regarded as "lex generalis®.
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other words, since the '"United States International
Organisations Immunities Act" is to be regarded (in
this context) as "lex generalis'"™, thus its contents

cannot over—-ride the contents of Section 11 of the

"Jnited States Bretton Woods Agreements Act."

Now, with regard to the four above suggestions,
we could not come to any specific conclusion; because
of the uncertainties which were involved. We could
not accordingly see how far the provision of Article
IX of the Fund's Articles of Agreement have been given
the force of law in the territories of the Headquarters

Country of the International Mone tary Fund.

Nevertheless if the aim here is to construe the
v"intention' of the two above U.S. Acts, it seems easier
to suggest that the real answer to the above possible
conflict should be- sought from the drafteps and sponsors
of the two above pieces of legislation. In other words,

it seems easier to leave the question of the choice
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of prevailing law, in this respect, to the U.S.
authorities.1 '

This suggestion, however, can hardly satisfy
the test of international lawyers; for theprov-
isions of one of the above Acts is to give effect
to international obligations of a Headquarters State.
And to a publicist, the provisions of the%"United States
InternationalIOrganizations Tmmunities Act" should
give way to the provisions of the "United States
Bretton Woods Agreements Act"; simply because the
latter has been enacted with a view to giving effect

1. For the discussion as to-the applicability
of the U.S. laws concerning privileges and
immunities, see, generally, M. Hardy, "Modern
Diplomatic Law", op.cit., pp.110-114, 117-126.
Cf. ¥, A, Mann, "International Monetary Co-
operation®*, op.cit., p.251. fn.1. Ccf. also
- U.N. Monetary Documents, p.426; "The Practice
of the United Nations, the Specialized Agencies
and the International Atomic Energy Concerning
their Status, Privileges and Immunities", op.
cit., Add. 2., p.69; D. W. Bowett, "The
Law of Intermational Institutions"', op.cit.,
PP-. 318 - 3190
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to the provisions of an intermational obligation,

that is, the provisions of, inter alia, Article

IX of the Fund's Articles of Agreement.

cf, . A. Mann, #International Delinquencies
Before Municipal Courts®, (1954), 70,

L.Q.R., pp.182, 194; "The lnuerpretatlon

of Uniform Statutes®#, op.cit., p.281;

"Money in Public International Law", Recueil
des. Cours, op.cit., p.79. Cf. also J. Gold,
"The Cuban Insurance Cases and the Articles
of the Fund", International Monetary Fund, .
Washington, D.C., 1966, pp. 13 and 18,

. wInterpretation by the Fund", op.cit., pp.32 - 37.

"Decision of the Swiss Iederal Council on the
1egal ‘status of permanent delegatlons_of Member
Natlons and to other international organlzations
with headquarters in Switzerlaud", United

' Nations Secretariat District General, ST/LEG/2,

September 1952, pp.219 - 222, at p.221;
"Balfour, Guthrie & Co., Limited, et al. v.
United States et al." ©No., 25325, TUnited States
District Court, N.D. California, S.D. May 5, 1950,

.90 F. Suppl. p.834; "The Practice of the United

Nations, the Specialized Agencies and the Inter-
National Atomic Energy Agency concerning their
Status, Pr1v1leges and Immunities", United -
Nations, A/C. 4/L 118, 8th March, 1967,

pp. 56 - 59, -
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IIT - THE FUND GOVERNING BODIES' VIEWS

Under the present Heading we shall mainly try to
see how far the Fund Governing Bodies' pronouncements
could throw light on the meaning and scope of the
phrase - . mteken all steps necessary" of Article XX

(2 - a) of the Fund's Articles of Agreement.

The main Decision we are going to consider here
is the Fund's Decision concerning the contents of Art-

icle VIII (2 - b) of the Fund's Articles of Agreement; 1

The fact is that until 1949 the only provisions

of the FTund's Articles of Agreement ﬁhich seemed cer-
tain to require internal legislation were the provisions
of Article IX. Whether there was any other provision
of the Fund's Agreement, requiring internal legislation
in the territories of the FTund's member State, was not
clear. At this time, due to different conclusions
reached by different judiciél bodies in connection with
Article VIII of the Fund's Agreement, the Fund had %o

step in and clarify some legal points in this

1. See Unenforceability of Exchange Contracts: Fund's
Interpretation of Article VIII, Section 2-b, the
Fund's Decision No. 446-4, 10 June, 1949, in the
Tund's Selected Decision. pp. 73 - 74.
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respect. 1 Dhe result was the Fund's interpretative

Decision No. 446-~4.

The Fund Executive Board, in this Decision,
pointed out that the Fund's member States, by accep-~
ting the Fund's Articles of Agreement, have under-
taken to make certain other provisions of the Fund's
Articles of Agreement part of their 'national law'.

This Decision, in part, reads:-

"The Board of Executive Directors of the
International Monetary Fund has interpreted ...
the first sentence of Article VIII, Section 2(b),
which provisions reads as fbllows:

Exchange contracts which involve the currency of
any member and which are contrary to the exchange
control regulations of that member maintained or
imposed consistently with this Agreement. shall

be unenforceable in the territories of any member.
The meaning and effect of this provision are as

follows:-—

1:‘ LI RN R NI S N A )

1. See Ervin P. Hexmer, "Interpretation by Public
International Organisations of their Basic Instru-
ments™, (1959), 53, A.J.I.L:, Ps 359,
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2. By éccepting the Fund Agreement. members
have undertaken to make the principle mentioned
above effectively part of their national law.

This applied to all member ..." 1

Therefore, according to this interpretative
Decision, it is not only the provisions of Article
IX of the Fund's Articies of Agreement which requires
internal legislative measures. And there may well be
some other provisions of the Fund's Articles bf Agree-
ment, such as the above Article VIII (2-b), which

could require necessary internal legislative measures.

The main difficulty, however, concerning the

above interpretation is in that its compass can hardly

1. Cf. J. E. S. Fawcett, "The Law of Nations', op.

"Preaties may, for their proper execu—
tion and observance, call as we have seen
for changes in the domestic law of countries
which enter into them: for internationally
a country cannot be heard to say that it can-
not implement the treaty because its domestic
law, including its constitution, prevent it.
It must either refuse to accept the treaty,
or bring its domestic law into conformity
with it ... "
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be circumscribéd; for if the Fund's member States are
obliged to make the principle mentioned in Article VIII
(2-b)"part of their national law" then why the same
reasoning cannot be extended to cover the principles

of other provisions of the Fund's Articles of Agreement;
and why one cannot conclude that the phrase '"takeum

all steps necessary"™ bears the obligation for méking
all the provisions of the Fund's Articles of Agreecment
part of national law of the Fund's member States? In
other words if by reason of the fact that the Fund's
member States have internationally accepted the Fund's
Articles of Agreement, they '"have undertaken to make
the principle of Article VIII (2-b) effectively part

of their national law", then why the same reasoning
cannot be extended to cover the provision of, say,'

Article IV, Section % of the F.A.A?

This contention, however, can be answered by saying
thatiby entrusting the power of "interpretation'" to the
Fund 's Executive Directors,1 the Fund's member States

have accepted their interpretative Decisions as author-

1. See Article XVIII (a) of the Fund's Articles of
Agreement.
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itative and binding. T

Therefore, if the Fund's Executive Directors have
been asked to deliver a given interpretative.ruling,

then it has been legally left to them to say that:-

"By accepting the Fund-: Agreement. members
have undertaken to make the principle mentioned

above effectively part of their national law". 2,3

As such,. the effects of the ruling of the above
passage cannot automatically be stretched to cover all
the provisions of the Fund's Articles of Agreement. In
other words, it cannot be concluded that the F.E.D. is
of the opinion that all the principles mentioned in the

Fund's Articles of Agreement should be given the force

1. Cf. however, Ervin P. Hexner, "Interpretation by
Public International Organisations of their Basic
Instruments", op. cit., pp.353-%56. Cf. also F.A.
Mann, "The Legal Aspects of Money", op. cit., D
385, footnote 2.

2 Take note of the phrase '"principle mentioned above"
of the above passage, whose compass cannot easily
be extended to cover all the principles of the
Fund's Articles of Agreement. Cf. U N Mone tary
Documents pp. 54-55, 287-288, 334, 341, 502, 576,
671, 780.

3. Cf. Sarah E. Parker, "The International Monetary
Fund: Public and Private International Law Aspects",
(1969), 47, Northern Carolina ILaw Review, pp. 836-
861, at p. 856.
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of law in the territories of the Fund's member States.
And the question as to which of the principles of the
Fund's Agreement are to be given the force of law seems
to turn on the nature of that very principle. For in-
stance, frofessor Nussbaum, with regard to the principle
of Article VIII (2-b), of the Fund's Articles of Agree-
ment, has stated that:-

",.. The United States, England, Canada, the
Philjiﬁgne Republic and Costa Rica have in their
eﬁabling Acts, explicitly conferred the quality
of intefnal law upon- Article VIII, Section (2-Db)
(1). Evidently, it is the theory of the govern-
ments of these countries that without such action
the provision would be devoid of any actual effect
and that therefore its "incorporation' is obliga-
tory under the general rule of Article XX, Section
2(a). 1 That theory seems to be fully justified
as otherwise Article VIII Section 2(b) (1) would

be a thing of nought; its incorporation is there-

1. Take note of the term "general rule of Article XX,
Section 2(a)" in the above context.
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- for nccessary1 to "carry out" the obllcatlons 1mposcd
" upon the Government by the Agreement " 2 ‘

'So far undexr the present Heading, we. observed that

to the. Fund's Dxecutlve Dlrectors —_— -the _
obllgatlon of making prov151ons of the Fund's Artlcles of.
- Agreement part of national law of "the Fund's member States, is
not limited to the pr1n01ples of Article IX of the Fund's '
Artlcles of Agxeemnnt - And the pr1nc1ple meqtloned in Artlcle
VIII(2 b), should also be given.the force of law in the terr—-
t itories of the Fund's membex States. ' '

. ‘The .Pund's General Counsel seems to-beliete-thatf

“$he above obligation trenscendg even thefprovieions of.

_ Article IX and Article VIII (2—6)  He says:i-

"The duty to treat certaln contracta as unenfor—

' ceaDle is 'not confined to contracts that are contrarj
to exchange control regulatlons_wnloh deal with current
international transactions; it applies equally to
régul&idns that control capital transfers. Again the dutyf
binds all members and not merely the. Article VIII
group, even uhough the duty is to be found in '

1. ., Take note also of the word "necesuary“ in the
above context., Cf. the word "necessary" of standard
phrase of Article XX (2- a) of the Fund's. Artlcles of
Agreement

2. “See Arthur Nussbaum, "Money in the Law __Natlonal
" -and International®, Columbiz University, Brooklyn,
The Foundation Press Inc., 1950, pp.544-545. See -
also Lord McNair, "The Law of Treatles" Qchit.,

Pe 1%6,. footnote 3 . :
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Article VIIT. T

In one instance, the Fund has gone even beyond

this stage, that is, in the case of prospective member

States of the Fund. In that case, the prospective

See J. Gold, "The International Monetary Fund and
Private Business Transactions Some Iegal
Effects of the Articles of Agreement', T.M.F..,
Washington D.C.,1965, p. 24. We have quoted the
above passage with a view to conveying the views
of one of the Fund's authorities in that the obli-
gation of the Fund's member States to give inter-
nal legal effect to the provisions of the Fund's
Articles of Agreement transcends the provisions

of Article VIII. And the above quotation secems

to be self-explanatory, so far as that aspect of
our argument goes. We, however, admit that to
follow other legal techmnicalities involved

in the above quotation require some famil-
iarity with the legal history as well as Judicial
decisionsso far have been made in connection with
Article VIII of the Fund's Articles of Agreement.
And this subject-matter has been adequately ex-
plored by different writers on international mone-
tary law. For this the interested readers are
referred to a series of articles written by J.
Gold in the I.M.F.'s "“Staff Papers" under the
Heading of "The Fund Agreement in the Courts".

For the reference to these and other articles,
written by the same writer, in this respect, see
the Bibliography attached to this work. See also,
A. Nussbaum, "Money in the Law National and
International", op. cit., pp. 540-546; F. A. Mann,
"nternational Monetary Law", Lucerne Meeting, op.
cit., pp. 2%3%-290; "Money in Public International
Law", Recueil des Cours, op. cit., pp. 47 = 74,
"The ILegal Aspect of Money™, op. cit., pp. 378~
387, C. H. Alexandrowicz, "World Economic Agencies'",
op. cit., pp. 189-198. The above literature will,
at the same time, reveal that the gbove requirements
of Article VIII have not been fully met in the
territories of the Fund's member States.
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member States are -to give "the force of law" to all

provisions of the FTund's Articles of Agreement. Other-

wise they most probably would lose the chance of be-

coming member States of the Fund.

The draft of "Memorandum of law!' —— which is

to be signed and submitted to the Fund, by the .pro-

spective membef States —— has this to say in this

respects-

"T. The Government of (country) has decided to
adhere to the provisions of the Articles of Agree-
ment of the International Monetary Fund in agccord-
ance with thé conditions defined by the Board of
Governors of the Fund ...

IT. cevveenne

ITII. The Articles of Agreement of the Internat-
ional Monetary Fund have the force of law in the
territory of (country) sign —— Minister of
Justice, or other similar official of prospective

member* x

See the Fund's "Information on Filing Application
for Membership®, op. cit., Appendix E. As to the
definition of the "Memorandum of -Law" the same
Information says:-

"Memorandum of Iaw signed by an appropriate
official of the Government, preferably the
Minister of Justice or Minister of Foreign
Affairs. The purpose of the Memorandum of
Taw is to inform the Fund on the law and the
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This, yet can hardly bring us to the conclusion
that the phrase "taken all steps necessary" of Article
XX (2-a) has obligated the Fund's member States to give
the force of law to all the provisions of the Fund's
Articles of Agreement; because in the case of its "old"
member states, the Fund so far has been quite satisfied
if it could see oﬁly the few above-mentioned provisions
had been given the force of law in the territories of it

member States. 1 '

And thie situation in the case of the abowe draft
"Memorandum of Law¥ seems to be something not much affec—
ted by the provisions of -Article Xi (2-a), but something
mostly affected by the bargainiﬁg position the Fund holds
vis-a-vis its prospective member States.

After all fhere are some provisions of the F.A.A. which
do not require internal legislation for their proper performanc!

footnote cont'd.
practice of the prospective member in regard to acceptance
of international agreements, and to describe the steps
taken to enable it fto carry out its obligations under the
Fund Agreement...Copies of laws, decrees, or specific prov-
isions of laws or decrees referred to in the Memorandum of
Law should be forwarded with that document..» See Id.p.4.
1. See F.A.Mann, "The Exchange Control Act, 1947" (1947), 10,
Modern Law Review, p.418, Cf. the same author. "Legal Aspect
of Money", op.cit., p.384, footnote 2, See also J. Gold,
"The International WMonetary Fund and Private Business Trans-
actions", op.cit., pp.20-31., See esp. views expressed by
the U.S. Solicitor-General in connection with the Banco de
Brasil, S.A. v. A.C. Israel Commodity Co., Inco.Case,.at pp.
29,30 and 31; C.H. Alexandrowicz, "World Economic Agencies"
op.cit.pp.193-194, especially footnote 53%; "International
Law Association" year 1952, p.255. The aboye literature
would also show that how far the above few provisions of the
Pund's Articles of Agreement have been respected in the
territories of the Pund's member States.
2., See e.g., Article X of theFund's Articles of Agreement.
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CONCLUSION.

To sum wp our considerations, under the present
Chapter, we can conclude that the phrase "taken all
. steps necessary" of Article XX (2-a), obligates the
Fund's member States to take internal legislative measures
for the implementation of only those parts of the Fund's
Articles of Agreement which "necessitate" internal legis-
la‘bion.1 In other words, the above phrase does not
obligate the Fund's member States to transform all the
provisions of the Fund's Articles of Agreement into their
internal 1aw. |

This has been supported by the fact that only on two
major occasions have all the member States been expedted to
give internal legal authority to the provisions of the
Fund's Articles of Agreement, that is, in the case of
(a) Article IX, and (b) Article VIII (2-b).

(a) In the case of Article IX there is an express
provision to the effect that "Each member shall take such
action as is necessary in its own territories for- the purpose
of making effective in terms of its own law the principles
set forth in this Article..." Therefore, the nature of
commitments of Article IX (privileges and immunities) and

the specific drafting of Article IX (10), indicate that the
phrase "taken all steps necessary" of Article XX (2-a) does

Te Cf. J. E. S, Fawcett, "The Legal Character of
International Agreementsg", op. cit., p.391.
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not obligate the Fund's member States to give indis-
criminately internal legal effect to all the provisions
of the Fund's Articles of Agreement.

(b) In the case of Article VIII (2-b), also the position
seems to be of an exceptional character, that is, the
commitments contemplated therein seem to necessitate
internal legislation for thei;kroper performance, without
which Article VII (2-b) would be a thing of nought. This
fact has been confirmed by an authoritative interpretation
given under Article XVIITI of the Fund's Articles of Agreement,
In other words, it is the wording of Article VIII (2-Db)
which creates the legal obligation to give internal legal
effects to its provisions, an obligation underlined by the
degision taken under Article XVIII.

Lack of necessity to give internal legal effect to
all the provisions of the Fund's Articles of Agreement,
however, does not mean that, so far as international law
is corncerned, the Fund's member States are not under treaty
obligation to perform the Fund's Articles of Agreement.

1. Cf. J. W. Bridge, "The Legal Nature of Acts of
International Organisations and International
Courts and the Legal Status of such acts in Municipal
Law", International Academy of Comparative Law,
Eigth Internmational Congress of Comparative Law,
Section IV. TOPICAL. p.2. et seq.
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The same.argumént can be raised in connection .
with the phrase wtaken of all steps necessary" of
Paragraph 3(e) of 'The Decision'. Although all the
dommitments'of the Participants would remain valid in
international law, yet the incorporation of the above
phrase ih their "instrument of adherence" does-ﬂotvséem
to have obligated them to transform the provisiohs of
"The:DecisiQn' into their municipal laws. 1In other
words, so far as the Parégraphs of 'The Decisgion' are
concerned, néither has there been contemplated commitments
of the nature of commitments of Article IX and Article VIII
(2-b), nor are there any special interpretative powers like
that of Article XVIII,1 following which one can claim that
some of the Paragraphs of 'The Decision' should have been _
given the force of law in the territories of theParticipants.
Therefore,'those PartiCipénts who have not taken some, or
any-infernal legal steps, following their adherence to 'The
Defiision', do not seem to have been obligated to do soj; and
the Fund's statement, contained in the Press Release of
Januaxy 5, 1962, seems to be an exhortation. Failure in part of
some of -the ?articipants in this respect, does hot-however,.
seem 10 have affected their obligations under 'The Decision!,
so far as international law is concerned.

‘1.  Contra, see Paragraph 20, of 'The Decision',
Appendix, IV. IR
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CHAPTER  FQUR

CONSULTATIVE ARRANGEMENTS OF THE
BORROWING SCHEME

I - TKTRODUCTION

Under the present Chapter we have first attempted
to see how the consultative arrangements of the Borrow-
ing Scheme work in practice; and what sets of objectives
are to be achieved thereunder. An examination of the
objectives to be achieved (under consultative arrange-
ments of the Borrowing Scheme), on the one hand, and a
perusal of what has been developing in the course of
time, (in the field of activities of the Group of Ten)
on the other, will prove the fact that the secope of
activities of the Group of Ten has far transcended the
Llimits of "Consultative Arrangements"¥ of the Borrowing
Scheme.

Under the present Chapter,however, we have tried
to chart those consultative arrangements of the Group
of Ten which are founded in the terms and conditions
of 'The Letter' and 'The Decision'. To achieve this,
we haye considered the consultative arrangements of 'The

Letter' and 'The Decision! once separately,

and for the second time, in connection with each other.

As referred to earlier, parts of the activities of
the Group of Ten have not been anticipated in the Rara-
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graphs of the Borrowing Scheme; but even those parté'of
their activities which have been anticipafed in the Para-
graphs of the Borrowing Scheme do not seem to have been

abided by satisfactorily.

For instance, we shall see that some bodies and
entities, unknown to the drafters of the BorroWing Scheme,
have taken active part in the monetary activities of the
Borrowing Scheme. »It is in the course of this study that
we come across the participation of the representative
of Economics Ministry of West-Germany — furthgr to the
participation of the Deutsche Bundesbank —— in ghe acti-
vities of the Borrowing Scheme. This unfamiliar partici-
pation'of authorities of the Ministry of Economics of
West-Germany has surprisingly some contractual evidence
in support of it, and will constitute our last Heading
under the present Chapter. Then will come our conclusions
and suggestions. Now, let us turn to the details of the

first of the above-mentioned issues.

1T ~ PURPOSES AND MECHANISM

Before any ‘'borrowing arrangement" can be worked out,
a series of consultative arrangements are to take place.
These consultative arrangements are formulated With a
view to investigating the merit and magnitude of any

"horrowing arrangement"™. This involves primarily the
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question as to whether a given "borrowing arrangement"
is necessary "to forestall or cope with an impairment -

of the International Monetary System." 1 If this neces-

sity can be ascertainedthen other questions would be:

(1) the shape of the "borrowing arrangement", and
whether it should be in the form of a single '"exchange
transaction" or in the form of several "exchange trans-
actions". 2 Several "exchange transactions'" usually

constitute a "stand-by-arrangement". 504

1. See Preamble to 'The Decision', Appendix IV. For the
first "borrowing arrangement" activated with the help
of consultative arrangements of the Borrowing Scheme,
see ®International Financial News Survey", 1964, p.433.

2. See, e.g., Sub~Paragraphs (a) and (d) of Paragraph 7
of 'The Decision', Appendix IV.

3. As regards the definition of "stand-by-arrangement',
see supra, under the Chapter "Participating Institu-
tions and the F A.Al. With .regard to the definition
of "exchange transactions" in general, J. Marcus
Fleming has this to say: -

"transactions between the Fund and its mem-
bers take the form of an exchange of currency
against currency, or an exchange of currency
against gold. One of the currencies involved
is generally that of the member making the
transaction ... Members who wish to use the
Fund's resources to make international payments,
purchase from the Fund some foreign currency they
can use, and pay to the Fund a corresponding
amount of their own currency, which the Fund
then holds ...."

See J. Marcus Fleming "The International Monetary Fund
— It's Porm and Functions", op. cit., p. 28. Cf. J.
Gold, "The Fund and Non-Member States —— Some Legal
Effects", op. cit., p. 25.

4, Here it ma¥ be noticed that by the term "borrowing
arrangement" in this Chapter, we mean both "an excChange

transaction" and"a stand-by-arrangement". Cf. Paragraph
Ly ¥ AP "]‘he MNemrtT 1 Y
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(2) another thing to Be hammered out, with the
help of these consultative arrangements, is the magni-
tude and the choice of currencies to be borrowed for a
"Borrowing arrangement". In other words, it is within
the stage of “consultative arrangements" which the
Participants (together with the Fund's authorities)
should work out the '"magnitude' of the Participants!
currencies necessary to meet the mone tary problem for
which a prospective drawer is seeking a "borrowing arran-
gement", This would, at the same time, include the'pro-
portion" of the currencies to be contributed by the Parti-~

cipants, under that "borrowing arrangement". .

(3) The next series of issues to be considered
under these consultative arrangements are ways in which
these currencies are to be '"repurchased" and "repaid'";
together with the fixing of the period of time within
which these repurchases and repayments can be carried

out. 2

After all the above series of consultations have
been carried out, and after they have resulted in a
"borrowing arrangement', then would come the stage of

"call". The stage of call has been described by Para-

1. Cf. "International Monetary Fund - Annual Report",
1962, pp. 37, 39.

2. See Paragraph 11 of 'The Decision', Appendix IV.
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graph 1 (vii) of 'The Decision', as follows:-

7;’-

'(vii) '"call" means a notice by the Fund to a
participant to make a transfer under its credit

arrangements to the Fund's account; !

After the necessary transfers have been made (by
the Participants to the Fund), then would come the stage

of "purchase" (by the prospective drawer from the Fund). 1,2

These are, generally, stages to be followed before
some currencies can be borrowed by a "prospective drawer"
under the Borrowing Scheme. There remain, however, two
more stages to complete the ring for a series of borrow-

ing arrangements. These two stages are:

(a) The stage of "repurchase" by a "drawer®" of the

currencies which it has already borrowed under a '"borrow-

1. As regards the definition of '"purchase™, so far as
the Fund's terminolgy is concerned, see J. Keith
Horsefield, "Introduction to the Fund", op. cit.,

p. 29. Cf. F. A. Mann "Money in Public International
Iaw'", Recueil des Cours, op. cibt., pp.23 - 25. Cf,.
also "International Monetary Fund - Summary Proceed-
ings", 1962, p. 21.

2. Cf., however, "International Monetary Fund - Press
Release™, No. 695, June 19, 1968.
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ing arrangement",
(b) The stage of '"repayment' under which the Fund's
indebtedness, to the lending Participants, should be

carried out.2

Here it is necessary to point out that the above
consultative arrangements are a rather simplified patt-
ern of consultative arrangements for a single "borrowing
arrangement". And, as we may guess the pattern might
not always be as simple as this. Fér instance, in some
cases it may not be necessary to follow all the above

3

stages for a single "borrowing arrangement".

1. This stage can as well be termed the stage in which
a drawer attempts to pay back its indebtedness to
the Pund. As to the technical meaning of the word
"pepurchase", so far as the Fund's terminolgy is
concerned, see Keith Horsefield, "Introduction to
the Fund", op. cit., p. 30. Cf. J. Marcus Fleming,
"The International Monetary Fund —— Its Form and
Functions', op. cit., pp. 28-29; F. A. liann, "loney
in Public International ILaw", Recueil des Cours, op.
cit., pp.24-25. So far as this question relates
directly to the transactions of the Borrowing Scheme
see Presentation of the Seventeenth Annual Report, Per
Jacobsson, "International Monetary Fund - Summary
Proceedings", 1962, pp. 21-22.

2. See infra, under the Sub-Headings of '"Pre-Repayment
Consultative Arrangements of !'The Decision'", and
"Pre-Repayment Consultative Arrangements of 'The
Letter'™, Cf. J. Marcus Fleming, "The International
Monetary Fund — Its Form and Functions", op. cit.,
pp. 28-29.

3, See, €.g., Paragraph 11 (d) of 'The Decision',
Appendix IV,



7. Tn some other instances, it may be necessary to
arrange some extra consultative érrangements in order to
meet the legal requirements of the Borrowing Scheme. Among-
st these extra consultative arrangements may be cited con~

1

sultative arrangements for "future calls"; consultative

arrangements for an unexpected '"repayment'; e and consul-

3

tative arrangements for an unexpected '"repurchase".

The variety of consultative arrangements of the
Borrowing Scheme, taken together with the different re-
guirements to be met for any "borrowing arrangement',
would naturally require detailed provisions in this respect.
These provisions have been set out by the drafﬁﬂnidf'The
Lettef and 'Tﬁe Decision' separately and under.different
titles. The draftersof 'The Letter' on one acasion, have
gone so far as to suggest that the entire provisions of
The Letter' are a set of consultative arrangements. The

latter part of 'The Letter' in this respect says:-

. 4
"These consultative arrangements, undertaken

in a spirit of international co-operation, are

1. See Paragraph 7(a) of 'The Decision', Appendix IV.

2. See, e.g., Paragraph 11 (b) of 'The Decision' Appendix
IvV.

3. See, €.8., Paragraph 11 (c¢) of 'The Decision', Appendix

4, Take notice of the term "These consultative arrange-
ments'", which is, prima facie, referring to the entire
provisions of 'The Letter'. Cf. the term '"procedure"
used in the Preamble to the same document.
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designed to ensure the stability of the internat-

ional payments system'". 1

ITI - EFECTS OF THE CONSULTATIVE ARRANGEMENTS

However, it cannot be deduced from the above quota-
tion (and from the term '"undertaken! therein) that the
consultative arrangements of the Borrowing Scheme can in
‘themselves bring about any clear cut legal obligation.

And as we shall see later ény single '"borrowing arrangement"
can come into effect only after the acceptance of the Group
of Ten and the approval of the Fund.2 This is perhaps

the reason why J.E.S. Fawcett, with reference to 'The

‘Tetter' and 'The Decision' has said:-—

"Phey are rather arrangements in parallel,
constituting at most a pactum de contrahendo; for
the participants do not bind themselves uncondit-

ionally to extend credit to the Fund in the form
3 :

of currency."

1. Take notice of the word "undertaken'in the above
context.

2. infr der the same Chapter. Cf. Paragraphs
%83 and ?Dsnof 'The Letter' discussed under the
Qh?pter "Voting Machinery of the Borrowing Scheme",
infra.

3. See J.E.S. Fawcett, "International Honetary Fund and
International Law", op. cit., p. 75. For the economic
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And Fritz Machlup —— who has studied different
proposals concerning the Borrowing Scheme —— agrees
that thosé in favour of "non-automatic cycling® of
short-term capital were finally successful in charting
the plan for the Borrowing Scheme. In other words, he
agrees that the proposals of_those in favour of "attain-
ment of acceptance of lending Countries for every borr-
owing arrangement” (as distinct from the proposals of
those in favour of automatic return of outflown capital)
were finally chosen and put into the framework of the

Borrowing Scheme. He says:-

"Of the many forms which the support action
méy take —— ten alternative forms are shown in T-
Account Set 2 —— the most favored at the present
time calls for loans to the International Monetary
Fund by central banks of surplus countries in their
own currency, enabling the Fund to sell these curr-
encies to the monetary authority of the deficit;-

country ... This is the kind of action recommended

reasons why a surplus country cannot be expected
to extend unconditionally credit to a deficit
country see James Edward Meade, "The Theory of
International Economic Policy, Volume I, The
Balance of Payments™, London, Oxford University
Press, 1951, pp. 225 - 226. Cf. Fritz Machlup,
"Plans for Reform of the International Monetary
System", op. cit., pp. 16 and 23-25.
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in the proposals made by Xenophon Zolotas, presi-
dent of the Bank of Greece, Edward M. Bernstein,
former director of the Research Division of the
I.M.F., and Per Jacobsson, managing director of
the I.M.F., ... For example, under the Bernstein
plan the central banks in trouble could, with
relative certainty count on the availability of
International Monetary Fund support, whereas under
the Jacobsson plan —— which represents a compro-
mise with the more orthodox points of view of
central bankers in continental Europe —— the
lending banks would have to approve of the intended

International Monetary Fund acticn in each case ..."

See TId., pp. 17 = 20. BSee also Statement by the
Governor for Greece, Xenophon Zolotas, “International
Monetary Fund - Summary Proceedings", 1961, pp. 7175
at p.7%3; Statement by Per Jacobsson, the F. i.D, Id.
P.28; Franco-American Draft, discussed in "*Internat-
ional Monetary Fund, 1945-1965", op.cit., volume I,
p. 511; volume II, pp.374 = 375. CEf. Id. Volume Iy
pp. 508-510. PFor attempts to bring about automatic
cycling of short-term capital, see 'The Guardian',
January 20, 1969, p. 10. Cf. 'The Guardian', January
14, 1969, p. 13. ,
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Therefore, it seems more reasonable to suggest that
the activities of the Group of Ten were expected to be
carried out in a spirit of co-operation and mutual
uvnderstanding l, as distinct from political and economic

5

pressure, e or legal obligation.

~ Even Article VII (2) of the Fund's Articles of Agree-
ment —— in accordance with which the Borrowing Scheme
has been set cut — does not impose, on the face of it,
any obligation on the Fund's member States to lend their

currencies to the Fund. It, in its Sub-Section (i) states:-

".... no member shall be under any obligation
to make such loans to the Fund or to approve the

borrowing of its currency by the Fund from any

1. Cf. J. E. Meade, "The Balance of Payments®™, op.cit.,
pp. 114-124 and 167 - 170.

2. Cf., however, '""The Times", November 22, 1968, p. 21;
"Phe Guardian', Januvary 20, 1969, p. 103 Ossola
Rinaldo, "In the Creation of New Reserve Assetsg
the Report of the Study Group .of Ten", op. cit., D.
291. Cf. also '“"Declaration on the Prohibition of
Military, Political or Economic Coercion in the
Conelusion of Treates", Cmnd. 4140, p. 357.

3. See, e.g. Paragraphs (D) and (F) of 'The Letter?',
under which no clear-cut obligation has been con-
templated for automatic cycling of "hot' money. Cf.
J. E. S. Fawcett, "The ILaw of Nations", op. cit.,

P. 95.
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other source". 1

However, one of our interests, is to see whether
any obligation can be imposed on the Participants "after®
they have undergone the consultative arrangements for a
"borrowing arrangement® and "after'™ they have accepted
such a "borrowing arrangement". But first it secms
necessary to establish, with precision, the two follow-
ing:-

(a) The procedure as well as the "stages" of

consultative meetings of the Borrowing Scheme.

(b) The body or bodies to be consulted at any one

stage of these consultative meetings; because

1. As Professor D. H. N. Johnson, in one of his
lectures at Iondon University pointed out, the
history of international relations has proved
the preference of taking a lenient line at the
start of any multilateral co-operative engage-
ment, and then, in the course of time, trying
to tighten its bearings, if it happened to be
necessary. And this is perhaps what has been
taking place in the case of the Borrowing Scheme.
See, €.g., the F.E.B. Decision, No. 1951~(65/59)
of October 15, 1965¢ Cf., however, "International
Monetary Fund - Annual Report', year 1962, p. 36;
year 1964 p. 38; year 1968; p. 1l4; year 1969, p.
155, Cf. also "International Monetary Fund -
Summary Proceeding", year 1964, p. 279; year
1968, p. 26.
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(1) the exchange speculation and the movement of
"hot'" meoney is of a quick and widespread nature, which
could result in considerable losses within a short period
of time, and therefore it seems vital to have a quick
and effective consultative machinery so as to deal with
such a situation in the shortest possible period of time;
and

(2) any untimely leakage out of the issues raised,
or decisions taken, in the consultative meetings of the
Group of Ten couldagain cause serious financial injuries
and therefore, it seems necessary also to be able to
specify the bodies legally eligible to take part in any

one of the above consultative meetings.

For the importance attached to the above issues,
we-have tried to study the detailed Paragraphs of 'The
Letter' and 'The Decision', once separately, and for the
second time, in connection with each other. This we
have done with a view to sifting those provisions of the
Borrowing Scheme which are directly related to its ''con-
sultative meetings", and which are unfortunately scattered

throughout the Paragraph of 'The Ietter' and 'The Decision!'.

1. Cf. F. A, Mann "Money in Public International ILaw",
Recueil des Cours, op. cit., p. 44.



. IV ~ RECENT DEVELOPMENTS IN THE SCOPE OF
] ES _OF THE GRO

However, before gétting involved in the actual
provisions of "consultative arrangements" of the borr-
owing Scheme, we have to refer, although briefly, to
some new developments in the scope of activities of
the Group of Ten, something which had not been antici-
pated in the Paragraphs of 'The Letter' or 'The Decision'.l
The reference to these new developments secms to be justi-
fied here, for one can differentiate between those con-
sultative arrangements of the Group of Ten which are by

virtue of the provisions of the Borrowing Scheme, and

those which have been developed in the course of time.

The fact is that the Group of Ten industrial Count-
ries have seen it necessary to consult each other, not
only on occasions necessary for a "borrowing arrangement',

but also for a world-wide range of issues, relating to

international monetary relations.2 This new development

1. Cf. J. Gold, in "Internafional Monetary Fund, 1945-
1965", op. cit., volume I1I, pp. 520-521.

2 See, €.8., Communiqué'of the Group of Ten of September
25, 1966, "International Financial News Survey", 1966,
p.328; Herbert G. Grubel, "The International Monetary
System - Efficiency and Practical Alternatives", Pen-
guin, Harmondworth, Middlesex, 1969, p.55. Cf. James
R. Atwood, John H. Borton and Nolan E. Clark, "Legal
Protvlems of International Monetary Reform®™, in the
“Stanford Law Reviéw", Vol. 20, 1967-68, Leland Stanford
Junior University, p. 889, where the Borrowing Scheme
has been described as "a sort of I M F within the

IMF.®
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is perhaps the by-product of the fact that the Group of

Ten possess the majority of the weighted votes of the

International Monetary Fund.l And, at any given time,

this policy—making Group of the International Mohetary

Fund is faced with many monetary problems, a minor one

of which is the question of short-term capital movement,

the subject-matter of the Borrowing Scheme. 2

Therefore, if one follows the consultative meetings

of the Group of Ten, he will witness a sort of constant

surveillance by them of the world monetary system, incl-

uding the shortage of means of liquidity.

3

1.

For a critical argument in this respect see Harold
Holt, Governor of the Bank and Fund for Auotralla,
"lnternatlonal Monetary Fund -~ Sumnmary Proceedlngs,
1965, pp. 78-82. Contra see Statement by the
Governor of the Bank and Fund for the United States
of America, Henry W. Fowler, Id. pp. 107-108; See
also Statement by the Governor for the United King-
dom, Reginald Maudling, in the same periodical year
1964, pp. 166-167. Cf. Closing Remarks of Pierre -
Paul Schweitzer, the F M D, in the "International
Financial News Survey", 1965, p. 373.

Cf. Hans Aufricht, "“The Fund Agreement: Living Taw
and Emerging Practlce", op. ¢it., p. 59.

See, generally, "Ministerial Statement of the Group
of Ten', August 10, 1964; "Communiqué of Ministers
and Governors of the Group of Ten", July, 1966. Cf.
address by Otman Emminger on "*International Monetary
Reform"™ in Montreal on September 11, 1967. BSec J.
Gold, "The Next Stage in the Development of Inter-
natlonal Monetary Fund Iaw : The Deliberate Control
of Liquidity", (1968), 62, A.J.1.L., p. 377, foot-
note %36. Cf. also Statcment of the Secretary of
Treasury of the United States, on behalf of the Group
of Ten, October 2, 196%. See "International Monetary
Fund - Summary Proceedings', 1963, pp. 285 - 286.
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For instance on some occasions one can see that the
agenda of these ''consultetive meetings' has been the
question of an increase in the Fund's member States!
quotas 1; or proposals for the amendment of the Fund's
Articles of Agreement,2 neither of which is related to

the "borrowing arrangements' of the Borrowing Scheme.

On some other occasions he can see that some of
these consultative meetings -— originally prompted by a
"borrowing arrangement' —— have then been occupied by

questions such as ™upvaluation" 5 of currencies and so on.

1, See, e.g., 'Communiqué of Ministers and Governors
of the "Group of Ten' of Tokyo', September 7, 1964;
"The Times Business News", November 1, 1969, p. 13;
'The Times'!, July 9, 1970, p. 28.

2. See Mitchell B. Carroll, "Summit of International
Monetary Law", International Lawyer, Volume 3, No.
2y, PP. 374-375.

3. By the term "upvaluation' here, we mean: revaluing
the par of a currency upwards. It may, however, be
noticed that the term "revaluation" alone has some-
times been used for this purpose; and this is perhaps
what has been preferred by the Fund's authorities.
(footnote: See, €.g., J. Gold, "Maintenance of the
Gold Value of the Fund's Assets"™, I.M.F., Washington,
D.C., 1965, p.2.) Yet, since the term "revaluation"
has on some other occasions been used by the Fund
as meaning the changing of par of a currency both
downwards and upwards (footnote: see the Fund's
Selected Decisions, p. 10.) which would cover both
"devaluation" and "upvaluation®, therefore for this
reason we have preferred to use the term '"upvaluation"
as meaning "revaluing the par of a currency upwards".

4, See, e.g.; "Communiqué of the Group of Ten'" of
November 1968, Appendix XVI.
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Which sets of these consultative meetings are
carried out by virtue of the provisions of the Borrow-
ing Scheme, and which sets are‘not, is not quite clear.
We assume, however, that all the consultative meetings
of the Group of Ten are not carried out by virtue of
the provisions of the Borrowing Scheme. This we assume
in order to be able to proceed dealing with the questions

which we are going to consider under the present Chapter.

Therefore, our study here will be limited — as
far as possible —— to those consultative arrangements
of the Group of Ten which are directly reléted to the
"borrowing arrangements" of the Borrowing Scheme; This
we would first attempt under the Heading "Consultative
Arrangements of 'The Decision'. Then would come the

Heading "Consultative Arrangements of 'The Letter'".

1. This assumption can be inferred from the Paragraphs
of 'The Decision' and 'The Letter' also. Yet, if
the Participants themselves have come to‘the con-
clusion that all their current activities have been
by virtue of the provisions of the Borrowing Scheme,
that would be another matter. See, for instance,
the latter part of 'The Letter'!, where it says:-

"Tt is understood that in theevent of any
proposals for calls under the credit arrange-
ments or if other matters should arise under
the Fund decision requiring consultations
among participants, a consultative meeting
will be held among all the participants."

Take notice of the term "other matters" in the above
context and also of the effects of ejusdem generis
rule: on that term in this context.
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V - CONSUITATIVE ARRANGEMENTS OF 'THE DECISION!

The major consultative arrangements of 'The Decision!
are (a) thos; taking place before the currencies of some
Participants can be borrowed for a prospective drawer;
and (b) those taking place before the "repayment" of
the borrowed currencies. As a matter of convenience, we
have termed these two sets of consultative arrangements
as '"Pre~Call Consultative Arrangements of 'The Decision'™
and "Pre-Repayment Consultative Arrangements of 'The
Decisiont'., Now, let us turn to the first of these con-
sultative arrangements.

PRE-CALL CONSULTATIVE ARRANGEMENTS OF
' 'PHE DECISLON'

The pre-call consultative arrangements of 'The
Decision' should themselves be divided into two éeparate
parts:

(i) +those taking place with the Fund's Managing
Director alone; and (ii) those taking place with the Fund's
Executive Directors, the Participants and the Fund's
Managing Director (for the second time). These two sets
of consultative arrangements are described by the Drafters
of 'The Decision' as "Initial Procedure! and "Calls",

1 For this, we have also named our two

respectively.
next Titles as '"(i) Initial Procedure", and "(ii) Calls™,
. wa,Alet us see the first of these two sets of consultative

arrangements of 'The Decision'.

1. See Paragraphs (6) and (7) of 'The Decision?,
Appendix IV.
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(i) INIHIAL PROCEDURE

The first step to be taken by a member State of the
Fund — which is in need of some currencies — is to
approach the Fund and raise the matter with it. Here,
.the Fund's Managing Director has the task of studying
this reguest in the light of international monetary af-
fairs. He should also take into account the Fund's hol-
dings of the required currencies. It is at this stage
that he should be convinced that the proposed borrowing
arrangement (a) "is necessary in order to forestall or
cope with an impairment of the international monetary
systen", 1 and (b) "the Fund's resources need to be sup-
plemented for this purpose". 2 Paragraph (6) of 'The’

Decision', in this respect, says:

"Initial Procedure. — When a participating

member or a member whose institution is a participant

approached the Fund on an exchange transaction or stand-

by-arrangement and the Managing Director, after con-
sultation, considers that the exchange transaction
or stand-by-arrangement is necessary in order to fore-

stall or cope with an impairment of the international

|
L ]

Cf. Report of Per Jacobsson, the F M D, to the
ECOS0C, "International Financial News Survey",
19635, pp. 1l1-112,. -

2. Cf. "International Financial News Survey", 1964,
pP. 433,
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monetary system, and that the Fund's resources need
to be supplemented for this purpose, he shall init-
iate the procedure for making calls under Paragraph

o, 1

However, what is not clear from the contents of the

above Paragraph (6), is the:question of who is (or are)

that (or those) to be consulted by the Fund's Managing

Director at this stage? Is it the prospective drawer,

the Fund's Executive Directors, or the Participants

(some, several or all of them)? Paragraph (6) simply

states !

And, as we shall see later, one cannot be guite satisfied

that this consultation is to take place between the Fund's

Managing Director and the prospective drawer only.

1.
2.

See Appendix IV.

Here, this at least may be notiéed that Paragraph (6)
of '"The Decision! is not stating that a prospective

drawer must first contact the Fund's Managing Director.

It says: .

"When a participating member ... approaches
the Fund."

Therefore a borrowing request apparently at a later
stage would reach the hands of the Fund's Managing
Director, and this would reach his hands through the
International Monetary Fund and not directly from -
a prospective drawer. This state of affairs could
create room for the suggestion that the Fund's
Managing Director "after consultation' with the Fund's
Executive Directors, may initiate the procedure for
making calls under Paragraph (7) of 'The Decision'.
Cf. "International Monetary Fund - Annual Report",
1962,pp. 37 and 39; "National Advisory Council on
International Monetary and Financial Problems', Op.
cit.,p.12. Cf.also "International Monetary Fund,l945-
1066 An_ecdit. . volume I1.D.569:volume ITI,pp.455=-458,

'... and the Managing Director, after consultation..."
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If, however, the Fund's Managing Director, "after
consultation™ considers that the requested '"borrowing
arrangement'" is such as to forestall or cope with an
impairment of the international monetary system, and
further the Fund's own resources cannot meet the demand
for such a "borrowing arrangement",'then "he shall ini-

tiate the proceduré for making calls under Paragraph 7“.1

(ii) CALIS

At this stage, the Fund's Managing Director enters
into real business; that ;s_he tries, by way of consult-
ation with competent authorities, to work out a formula
for the requested "borrowing arrangement'. At this stage
(despite the previous one) it is clear that the Fund's
Managing Director can make a proposal for calls for "an
exchange transaction or for future calls for exchange
transactions under a stand-by-arrangement", only after
such a proposal has been (a) "accepted" by the Particioants,

and (b) "approved" by the Fund's Executive Directors.

Paragraph 7(a) of 'The Decision', in this respect,

sayss—

"(a) The Managing Director shall make a pro-

posal for calls for an exchange transaction, or for

1. See Paragraph 6 of 'The Decision', Appendix I. Cf.
"International Monetary Fund, 1945-1965%", op. cit.
volume II, pp. 376-377.
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future calls 1 for exchange transactions under a
stand-by-arrangement only after consultation with
Executive Directors and participants. A proposal
~ shall become effective only if it is accepted by
participants and the proposal is then agpproved by

the Executive Directors ..." 2

It is not, however, clear what is meant by the term
“participants" in the above part of Paragraph 7(a) of
'The Decision'., In other words, Paragraph 7(a) does not
specify which group of Participants are to be consulted
in this respect. Is it all of them, or only those which
are prepared to contribute'money under the requested bor-
rowing-arrangement? This question may become more obscure
if one tries to read the word "each" (used in the latter
part of Paragraph 7(a)) as meaning all the-Participants

in the Borrowing Scheme; because it reads:-

"Bach participant shall notify the Fund of the

acceptance of a proposal involving a call under its

1. Cf. "International Monetary Fund - Annual Report",
1968, p. 108.

2 The above attempt by the Fund's Managing Director would
apparently include the working out of different curr-
encies, as well as their proportion, for every 'borr-
owing arrangement". See Sub Paragraphs (b) and (c) of
Paragraph 7 of 'The Decision', Appendix IV.
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credit arrangement." 1

Therefore, here Paragraph 7(a) does not specify
that if, for example, one or more of the Participants were
not in agreement with the proposed "borrowing arrangement',
whether the rest of the Participants could hammer ouﬁ a
new proposal for such a borrowing arrangement; or whether
it is intended to mean that all the Participants — irresp-
ective of whether or not they are prepared to contribute
money under that borrowing arrangement — should have their

say about it. 2

Here it may be pointed out that there has been envis-
aged another set of consultations in Paragraph (7) of !'The
Decision', that is, the consultative arrangements of Sub-
Paragraph (d) of Paragraph 7. This set of consultative
arrangements has been contemplated with a view to dealing
with exceptional cases such as those in which a "lending
Participant™ requests the reversal of a "borrowing arrange-
ment* which has already undergone the procedure of Para-
graph 7(a), and which has been partly carried out by the

Participant.

1. Cf. Brian Tew, "International Monetary Co-operation,
1945-63", Hutchinson University ILibrary, London, 1963,
p. 187, espe01ally where he sayss:-
"These supplementary resources would not be
available automatically, since use of them would
be subject to the approval of the 'Club™i

2. Cf. Paragraphs (¢) and (D) of 'The Letter!, discussed
under the Chapter "Voting Machinery of the Borrowing
Scheme", infra.
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The consultative arrangements of Paragraph 7(d) do
not yet seem to constitute a new set of consultations.
In fact, ﬁhey seem to be the repetition of the consulta-
tive arrangements of Paragraphs 6 and 7 (a) of 'The

Decision?t.

Paragraph 7(d) of 'The Decision', in part, reads:-

"(d) If a participant on which calls may be
made pursuvant to Paragraph 7(a) for a drawer's
purchases under a stand-by arrangement gives not-
ice to the Fund that in the participant's.opinion,
based on the present and prospective balance of
payments énd reserve position, calls should no
longer be made on the participant or that calls
should be for a smaller amount, the Managing Dir-
ector may propose to other participants that sub-
stitute amounts be made available under their credit
arrangements, and this proposal shall be smbject to

the procedure of Paragraph 7(a) ..."

Therefore, the consultative arrangements of Paragraph
7(d) of 'The Decision' do not seem to constitute, in them-
selves a new and independent set of consultative arrange-

ments.

So far, under the Sub-Heading of "Pre-Call Consulta-

t'ive Arrangements of 'The Decision'™, we have seen that no



18¢
"borrowing arrangement® can be worked out unless and until
it has been'duly accepted by the Fund's Managing Director,
the Participahts, and the Fund's Executive Directors. Now
let us turn to our next Sub—HEadihg and consider the con-~
sultative arrangements necessary for the "repayment" of a

"borrowing arrangement".

PRE-REPAYMENT CONSUITATIVE ARRANGEMENTS
OF TTHE DECISTONT

These next sets of consultative arrangements of 'The
Decision! seem %o be of a different nature as compared
with those of Paragraphs 6, and 7 (a) of 'The Decision!.
This is so, partly because (a) those to be consulted with,
under these series of consultations are well described,
and (b) théese consultative arrangements are — in contrast
with the previous ones — of a bilateral form. These con-

sultative arrangements can be described as follows:-

(1) After the expiration of at most a five-year
period — commencing with the date on which a borrowing
arrangement has come into effect — the Fund's indebtedness
shall become due. At this time the Fund would "consult"

a lending Participant as to the means by which the Fund's
indebtedness can be repaid. This repayment of the Fund's
indebtedness may be achieved by paying to that Participant,

of its own '‘currency whenever feasible, 1 or in gold, or,

1. Cf. "International Monetsry Fund - Annual Report", year

T10AR. . TNt . omes 1O 0N
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+esy in other currencies that are convertible in fact." L2

(2) There has been contemplated another set of con-
sultative arrangements in Paragraph 11 of 'The Decision’®.
This second set of consultative arrangements has been well

described by Sub-Paragraph (b) of the same Paragraph. It

says:-

"(b) Before the date prescribed in Pafagraph
11(a), the Fund, after consultation with a partici-
pant, maylmake repayment to the participant, in
part 3 or in full, with any increases in the Fund's
holdings of the participant's currency that exceed
the Fund's working requirements, and participants

shall accept such repayment." “

1. See Paragraph 11(a) of 'The Decision' Appendix IV.
Cf. "International Monetary Fund - Annual Report",
1968, p. 102.

2. As to the meaning of "convertible currencies", see
Hans Aufricht, "International Monetary Fund; Legal
Bases, Structure, Functions," op. cit., pp.25-26.
Cf. F. A. Mann, "Money in Public International ILaw",
Recueil des Cours, op. cit., pp. 48-50. As to the
meaning of "currencies that are convertible in fact*®
see J. Gold, "Special Drawing Rights", International
Monetary Fund, Washington, D.C., 1969, p. 29. Cf.
"International Monetary Fund, 1945-1965", op. cit.,
volume IIT,p. 510.

3. Cf. "International Monetary Fund -Annual Report",
1969, p. 35. '

4, Cf. "International Monetary Fund - Annual Report",
1968, p. 98.



(3) If, before the date prescribed in Paragraph
11(a), a lending Participant notifies the Fund that it
is itself faced with :. balance of payments and reserve
difficulties, and thus asks the Fund for the repayment
of all or part of the Fund's indebtedness; the Fund,

1

"after consultation with the participant" shall make

repayment to that Participant "in the currencies of other

3

members e that are convertible in fact, or ... in gold..."

1. The lending Participant, that is.

2. See "International Financial Statistics" , I.M.F,
June 1970, pp. 16 ~ 59 where it is said:-

"Generally speaking, amounts lent to the
Fund are repayable when the member whose drawing
they financed repurchases its currency from the
Fund or when the lending country itself experi-
ences a balance of payments deficit. In the
first case repayment would generally be in the
currency of the country from whom the Fund had
borrowed. In the latter case repayment would
be in the currency of other countries."

3. See Paragraph 11(f) of 'The Decision', Appendix IV.
Cf. "International Monetary Fund - Annual Report",
year 1962, p. 35; year 1968, p. 107; year 1969, pp.
34~3%35, Cf. also "International Monetary Fund -
Summary Proceedings™, year 1968, .p. 26; "International
Monetary Fund, 1945-1965", op. cit., volume I, pp. 515
- 5163 '"The Times", July 16, 1970, p. 21.
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- (4) There has been envisaged another set of con;
sultative arrangements which would lead to the "repayment"
of the Fund's indebtedness to the lending Participants;
that is,where the Fund considers that the problem for
which a drawer member has come to a "borrowing arrange-
ment" has been overcome. Paragraph 11(d) of 'The Decision!

in this respect says:-

"Whenever the Fund decides in agreement with a
drawer that the problem for whicﬁ the drawer made
its purchases has been overcome, the drawer shall
complete repurchase; and the Fund shall complete
repayment and be entitled to use .its holdings of
the drawer's currency below 75 per cent of the

drawer's guota in order to complete such repayment."

To sum up our considerations under the Sub-Heading oi-
"Pre-Repayment Consultative Arrangements of 'The Decision™,
we could say that before the "repayment™ of the Fund's
indebtedness, there may take place four sets of consulta-

. tive arrangements; and these four sets of consultative
arrangements are to be arranged between the International
Monetary Fund, on the one hand, and a lending or a borrow-
ing Participant on the other. But, what we could not

clearly see here was what kind of legal consequences all

1. See Appendix IV. Cf. "International Financial News
Survey", 1962, p. 341,
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the above "consultations™ could bring about? 1 And .
if,for instance, some of these '"consultations" did not
result in a mutual understanding between the Fund and
a lending (of borrowing) Participant, what would then
be the legal position in this respect? Would the final
decision rest with the Fund's Authorities? Or has there
taken place a "controversy" over the interpretation of
'"The Decision' which interpretation requires the agreement

of the Pund as well as the Participants? °

VI - CONSUITATIVE ARRANGEMENTS OF 'THE IETTER'

With regard to the consultative arrangements of 'The
Letter', one would assume that these are more or less in

line with those of Paragraphs of 'The Decision' 5. Bearing

1. Cf. the term "consultation'" of Article 54 (b) and
Article 57 (b) of the "Vienna Convention on the ILaw
of Treaties", op. cit,,p. 19. Cf. U.N. Monetary
Documents, p. 824; Hans Aufricht, "Comparative Survey
of Central Bank Law" op. c¢it., p. 1163 Articles IV
(5-b), VII (3 - b), VIII (3) - (8), XIV (4), XIX (8) -
(i = 4) of the Fund's Articles of Agreement. Cf.
moreover F. A. Mann, "Reflections on a Commercial ILaw
of Nations", op. cit., p. 32.

2. See former part of Paragraph 20 of 'The Decision!,
Appendix IV. Cf. J. Gold, "Interpretation by the
Fund", op. cit., p. 55; F. A. Mann "Money in Public
International Law'", Recueil des Cours, op. c¢it., pp.

42 - 44; "International Monetary Fund - Annual Report",

1962. p. 37.

2. Cf. J. B. S. Fawcett, "International Monetary Fund
and International Iaw", op. cit., pP. 75.
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this assumption in mind, we have attempted to consider
these consultative arrangements under the same Sub-
Headings as those of Paragraphs of 'The Decision'. As
such, we would here also have the Sub-Headings of'"Pre-
Call Consultative Arrangements of 'The Letter'", and

"Pre-Repayment Consultative Arrangements of 'The ILetter'".

The thing, however, which commends reference here
— even before knowing the status and scope of the con-.
sultative arrangements of 'The Letter' — is the follow-

ing contention:

If the consultative arrangements envisaged in 'The
Letter' are so assimilated to those of 'The Decision!
that one can hardly differentiate_between the two, then
one set of these consultative arrangements seems to be
superfluous. And, if the two sets of consultative
arrangements have been contemplated with a view to
achieving the same objective, but hecause they have been
drafted by different drafters, they do not match each
other, then their contemporaneous effectiveness seem %o
be mischievous. Now, let us turn to the actual provisions
of the Pre-Call Consultative Arrangements of 'The Letter’.

PRE-CALL CONSUITATIVE ARRANGEMENTS OF
'"mHE LETTER'

Paragraph (A) of 'The Letter' seems to have envisaged
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two sets of consultative arrangements, (a) the consulta-
tion between a prospective drawer and the Fﬁnd's Managing :

Director, and (b) the consultation between the prospect-

ive drawer and other Participants. It says:

"(A) A participating country which has need
to draw currencies from the International Monetary
Fund, or to seek a stand-by agreement with the Pund
in circumstances indicating that the Supplementary
Resources might be used, shall consult with the
Managing Director of the Fund firétﬁ and then with

the other Participants.” 1

Paragraph (B) of the same document also speaks of
the consultations between the Participants. But the
consultative arrangements of this Paragraph (B) seem to
be the cxtent of the consultative arrangements of the

latter part of Paragraph (A), since it says:-

"Tf the Managing Director makes a proposal for
Supplementary Resources to be lent to the Fund, the
participants shall consult on this proposal and in-
form the Managing Director of the amounts of their
currencies which they consider appropriate to lend
to the Fund, taking into account the recommendations
of the Managing Director ... The participants shall

aim at reaching unanimous agreement."

See aAnpendix I.



If the consultative arrangements of the above Para- -
graph (B) is the extent of consultative arrangements of
the latter part of Paragraph (A), then it would follow
that the provision of Paragraph (C) of '"The Letter! is
also the extent of consultative arrangements of the lat-
ter part of Paragraph (A). This is so, because Para-
graph (C), whilst referring to the last sentence of

Paragraph (B), L points oub:-

"If it is not possible to reach unanimous
agreement, the question whether the participants
are prepared to facilitate, by lending, their
currencies, an exchange transaction or stand-by
arrangement ... in the general order of magnitude
préposed by the Managing Director, will be decided

by a poll of the participants ..." 2

So far, under the Sub-Heading of "Pre-Call Consulta-
tive Arrangements of 'The Letter'", we have seen that
any member State of the Fund who is in need of some cur-
rencies, must first consult the Fund's Managing Director,
and then, '"the other participants'", without whose accept-

ance no borrowing arrangement can take place.

1. That is, the sentence "The participants shall aim
at reaching unanimous agreement."

2. See Apnendix I.
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Here, if one attempts a comparison of the consulta-
tive arrangements of 'The Decision! with those of Para-
graph (A) of 'The ILetter', one might get the impression
that the consultative arrangements of Paragraph (A) do
matéh the combination of the consultative arrangements
of Paragraphs 6 and 7(a) of 'The Decision'. In other
words, one might think that no difference can be traced
between the "Pre-Call Consultative Arrangements of 'The
Ietter!" and the "Pre-Call Consultative Arrangements of

'The Decision'". 1,2

If, however, one of the indispensable factors in the
above consultative arrangements is the identity and num-
ber of bodies contemplated to take part at any one "stage"
of the above consultative arrangements, then the above

comparison may be subject to the following considerations.

1. Paragraph 6 of 'The Decisioh' states that a
prospective drawer must first approach the International
Mone tary Fund; whereas the former part of Paragraph (4)

of 'The Letter' specifies that a prospective drawer must

1. That is to say, one might think that "Initial Pro-
cedure" of Paragraph 6 of ."The Decision' could match
the first sets of consultations of Paragraph (A) of
'The Letter'; and the stage of "Calls" of Paragraph
7(a) of 'The Decision' could match the second sets of
consultative arrangements of Paragraph (A) of 'The
Lettexrt.

2. Cf. "International Monetary Fund -~ Summary Proceedings",
1962, pp. 19-20.
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first consult the Fund's Managing Director and not the

Fund itself. *

2. Those taking part in the second sets of con-
sultations of Paragraph (A) are (a) the prospective
drawer and (b) the other Participants. And no role has
been contemplated therein, to be played by the Fund's
Managing Director or the Fund's Executive Directors,
whereas under the provision of its counterpart 2 any
proposal "for calls for an exchange transaction or for
futu#e calls for exchange transactions under a stand—b&
arrangement®™ shall be made by the Fund's Managing Direc-
tor, and shall not be of any.effect unless and until it

5

has been "approved" by the Fund's Executive Directors.

Therefore, in Paragraph 7(a) of 'The Decision', des-
pite the latter part of Paragraph (A) of 'The Letter', a
prospective drawer is not only expected to consult "the

other participants® but is also expected to consult the

1. Cf. "International Monetary Fund, 1945-1965", op. cit.,
volume II, p. 375 in conjunction with Article XTI,
Section 2 (b) of the Fund's Articles of Agreement,
and Section 15 of the F.B.L.

2. That is Paragraph 7 (a) of 'The Decision'.

3, See Paragraph 7 (a) of 'The Decision', A ppendix IV.
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Fund's Managing Director (for a second time); and the
result of their consultation must finally be "approved"

by the Fund's Executive Directors.

5 At the second stage of consultative arrange-
ments of Paragraph A (illustrated by Paragraphs (B)
and (C)) the Participants may see it necessary to vote
for a '"borrowing arrangement", and this voting is app-
arently to take place without the presence of any auth-
ority from the International lMonetary Fund,l; whereas
no such a voting machinery has been contemplated in

Paragraph 7(a) of 'The Decision'. 2

4. As we have witnessed, the "Pre~Call Consulta-
tive Arrangements of 'The Decision'", would end with the
consultative arrangements of its Paragraph 7; whereas the
"Pre-Call Consultative Arrangements of 'The Letter!' ™
.would not, on the face of it, end with the consuléative
arrangements of its Paragraphs (A), (B) and (C). In
fact the drafters:of Paragraphs of '"The Ietter' have con-
templated another set of consultative arrangements which
is non-existent in the series of consultations of 'The
Decision'. And in this set of consultative arrangements

a comparative newcomer would participate, that is, the

l. See Paragraph (B) and Paragraph (C) of 'The Letter’
Appendix I.

2. See Paragraph 7(a) of tphe Decision', Appendix IV.



Fund's Managing Director. The former part of Paragraph

(D) of 'The Tetter', in this respect says:-

"If the decision in Paragraph C is fawvourable,
there shall be further consultations among: ™. the
participants, and with the Managing Director,.con-
cerning the amounts of the currencies of the resp-
ective participants which will be loaned to the
Fund in order to attain a total in tﬁe general

order of magnitude agreed under Paragraph C ..." 1

Here one may get the impression that the éonsulta—
tive arrangements spoken of in former part of Paragraph
(D) of 'The ILetter! is the continuation of consultative
arrangements 6f Paragraph (C) of the same document. In
other words, one may get the impression that the second
chain of consultative arrangements spoken of in the
latter part of Paragraph (A) and illustrated in Para-
graphs (B) and (C) and former part of Paragraph (D) of
'The Letter' can match the consultative arrangements of
Paragraph 7(a) of 'The Decision'. As such, there exists
no fundamental difference between the pre-call consulta-
tive arrangements of }The Letter' and the pre-call con-

sultative arrangements of 'The Decision'.

1. Cf. latter part of Paragraph (D) of 'The ILetter',
discussed under the Chapter "Voting Machinery of
the Borrowing Scheme", infra,
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This impression may, however, be subject to the

following considerations:

Pirst of all, the former part of Paragraph (D) of
'The Letter', by employment of the expression "further
consultations" has differentiated between the consultative
arrangements of this Paragraph and that of Paragraph (C)
of '"The Letter!'.

Secondly, (as we have already made reference to), at
the stage of cénsultative arrangements of the former part
of Paragraph (D) of 'The Letter'!, a comparative newcomer
(that is the Fund's Managing Director) comes on to the
scene of consultation; whereas at the stage of consulta-
tive arrangements of the latter part of Paragraph (A) of
"The Letter' (as illustrated by Paragraphs (B) and (C)
of the same document) the Fund's Managing Director has

no role to play.

_ As such, the consultative arrangement of the former
pért of Paragraph (D) of 'The Letter!' is not an extension
of consultative arrangements of the latter part of Para-
graph: (A), and Paragraphs (B) and (d) of the same docu-
ment; it is, in fact, a different set of consultative
arrgngément set out with a view to achieving different

1

objects. And its existence, amongst the consultative

1. See'infra, under the Chapter '"Woting Machinery of the
Borrowing Scheme .
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arrangements of 'The Letter' should be regarded as an-
other sign of the differences existing between those
consultative arrangements and the consuitative arrange-—
ments of 'The Decision', because no such consultative
arrangement has been contemplated in the Paragraphs of

'Phe Decisiont,

Even if one overlooks the fact that the consulta-
tive arrangements of the former part of Paragraph (D)
is not the continuation of consultative arrangements of
the latter part of Paragraph: (A) and.Paragraphs (B)
and (C) of 'The Letter', yet this cannot produce the
necessary similarity between the consultative arrange-~
ments of these Paragraphs and those of Paragraph 7(a)
of 'The Decision', because, under Paragraph 7(a) of
'The Decision, one further body, (that is the Fund's
Executive Directors) is to be consulted with; whereas no
such body has been contemplated to be consulted with
under the provision of the former part of Paragraph (D)
of 'The Ietter'. In fact, — as we may have noticed — ,
the Fund's Executive Directors have been accorded no role

to play under the Paragraphs of 'The Letter!'.

(4

S

Another set of consultative arrangements of the
"Pre-Call Consultative Arrangements of 'The Letter'" is

that of the latter part of Paragraph (D) of 'The Letter'.
According to this latter part of Paragraph (D) a Partici-
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pant can give notice that in its opinion, based on its
present and prospective balance of payments and reserve
position, calls should not be made on it, or, calls should
be made for a smaller - amount than that originally pro-
posed. This would be in the case where a Participant
has not yet contributed any money, under the borrowing
arrangement in question. The latter part of Paragraph (D)

of 'Phe Letter' reads:-

", .. If during the consultations a participant
gives notice that in its opinion, based on its pre-
sent and prospective balance of payments and reserve
position, calls should not be made on it, or that
calls should be for a smaller amount than that pro-
posed, the participants shall consult among them-—
selves and with the Managing Director as to the

| additional amounts of their currencies which they
could provide so as to reach the general order of

magnitude agreed under Paragraph C." 1,2

1. Take notice of the term "additional amounts® in the
above context. Compare it with that of "the amounts"
of former part of the same Paragraph. See Appendix I.
Cf. "Voting Machinery of the Borrowing Scheme", infra.

2. Remember that here, under the Sub-Heading of ‘'Pre-Call
Consultative Arrangements of 'The Letter'"™, we are
still in the process of comparing the pre-call con-
sultative arrangements of 'The Letter' with those of
'The Decision'!. And so far, we have observed four con-
siderations concerning the fact that the pre-call con-
sultative arrangements of these two documents do not
match each other. And now, we are in the process of
our fifth consideration in this respect.
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To the contrary, no such a consultative arrangement
has been contemplated in the series of '"Pre-Call Consulta-

tive Arrangements of 'The Decision!'™.

It is true that Sub-Paragraph (d) of Paragraph 7 of
'"The Decision' speaks of the cases in which no more calls
should be made on a Participant, even though those calls
have already been accepted by it under Paragraph 7(a) of
| 'The Decision'. Yet, so far as the wording of Paragraph
7(d) of 'The Decision!' indicates, its consultative arrange-
ment has been contemplated with a view to dealing with
the cases in which a Participant has partly contributed
money under a "borrowing arrangement" gnd then has itself
experienced balance of payments and reserve difficulties,
to the extent that it is '"no longer" able to contribute

money under that borrowing arrangement. 1

1. Paragraph 7(d) of 'The Decision', in part, reads as
follows:- .
~ "(d) If a participant on which calls may be
made pursuvant to Paragraph 7(a) for a drawer's
purchases under a stand-by arrangement, gives
notice to the Fund that in the participant's op-
inion, based on the present and prospective bal- .
ance of payment and reserve position, calls should
no longer be made on the participant or that -calls
should be made for a smaller amount, the Managing
Director may propose to other participants that
substitute amounts be made available under their
credit arrangements,and this proposal shall be
subject to the procedure of Paragraph 7(a) ... "

Take notice of the expression "calls should no longer
be made" in the above context, which is indicative of
the fact that some calls have -already been carried out
by that Participant. Compare it with the expression
"calls should not be made™ of the latter part of Para-
graph (D) of 'The Letter', which is indicative of %he
fact that no call has yet been carried out by that
Participant. :
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As such, the consultative arrangements spoken of in
Paragraph 7(d) of 'The Decision' seem to have no
similarity with those of the latter part of Paragraph
(D) of '"The ILetter'. To put it another way the consuita—
tive arrangements of the latter part of Paragraph (D)
seem to have no counterpart in the consultative arrange-

ments of Paragraphs of 'The Decision'!.

Here, therefore, we must admit that we have failed
to establish any substantial similarity between the '"Pre-
Call Consultative Arrangements of 'The Decision'' and the
"Pre-Call Consultative Arrangements of 'The Letter'™.
Rather, it seems more accurate to suggest that the "Con-
sultative Arrangements of 'The Ietter' have been on a
different line, as compared with the "Consultative Arrange-
ments of 'The Decision'".

This second suggestion can be supported by the facts

which we are going to consider under the next Sub—Hﬁeading.l

1. Cf. "International Monetary Fund, 1945-1965", op. cit.,
volume II, pp. %76-377 esp. where it is said:-

"The question of renewal (of the Borrowing
Scheme) was discussed in the Board (of Governors
of the Fund) on April 28, 1965 ... Some simpli-
fication of the method of activating the
Arrangements was ... suggested. As, however,

it seemed likely that such changes would not
“be approved by the participants, the Chairman
proposed, and the Board approved, that the Fund
should seek a continuvation of the Arrangements
without amendments!. Parentheses added.

Cf. also Id. volume I, p. 5703 Report by Per Jacobsson,

to the RBCOSOC, "International Financial News Survey",
1962, p. 1l1l. '
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PRE~-REPAYMENT CONSULTATIVE ARRANGEMENTS
OF 'THE TETTER'

The authors of 'The ILetter' have not apparently
touched the question of "repayment" of the Fund's indebtéd-
ness. The reason for this may be that the Group of Ten

"have preferred this issue to be dealt with by the Fund's

. authorities, and under the Paragraphs of 'The Decisiont.

One may, however, refer to Paragraph (F) of 'The
Letter' as the provision dealing with the question of
"repayment'" of the Fund's indebtedness, under 'The Letter'.
It all depends on the interpretation of Paragraph (F) and
the term “reversal' therein. Paragraph (F) of 'The

Ietter! reads as follows:-—

"F. If a participant which has loaned its
currency to the Fund under its credit arrangement
with the Fund subsequently requests a reversal of
its loan which leads to further loans to the Fund
by other participants, the participant seeking such
reversal shall consult with the Managing Director

and with the other participants."

To us, nevertheless, a preferable construction of the
provisions of Paragraph (F) is that it has been formulated

with a view to déaling with cases in which a Participant

is no longer able to meet nfurther loans" under a borrowing




arrdngement; and thus it does not touch the quest-
ion of "“repayment" of the Fund's indebtedness to

the "lending Participants". 1

The reason fgr this suggestion is that the Paragraph
(F) does not speak of the "repayment" of any currency
to a lending Participant. It simply speaks of the re-
versal of a "loan which leads to further loans to the
Fund by other participants", which loan is, prima facie,
to be paid to a "drawer" member. of the Fund and not by

a "drawer" to a "lending Participant®. e

Moreover, had the drafters of'The Letter' intended
to deal with the question of "repayment" of the Fund's
indebtedness, they would have done so in an elaborate
way, as haé been done by the drafters of Paragréphs of
3

'The Decision!'.

1. Cf. latter part of Paragraph (A) of !'The Letter!'.
"This comparison may result in that the Paragraph
(F) by itself does not constitute any new set of
consultative arrangements.

2. Take notice of the word '"further loans™ in the
above Paragraph (F).

3. See Paragraph 11, of 'The Decision', discussed
under Sub-Heading of "Pre-Repayment Consultative
Arrangements of 'The Decision'",
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Therefore, to us, no '"Pre-Repayment Consultative
Arrangements™ have been envisaged in the series of con-

1 And, the non-

sultative arrangements of 'The Ietter?'.
existence of the '"Pre-Repayment Consultative Arrangeﬁents
of 'The Letter'" can be quoted as another reason for the
fact that there exists no fundamental similarity between
the consultative arrangements of 'The ILetter' and those

of 'The Decision!'.

Now, let us sum up our considerations under the
present Chapter. A recall of what we have been considering
under the Headings of "Consultative Arrangements of 'The
Decision'" and "Consultative Arrangements of 'The Letter™
would reveal more differences than similarities between
these series of consultative arrangements, so much so
that one might get the impreséion that each of -these
series of consultative érrangements has been contemplated
with a view to achieving a different object, and thus is
to be abided by separately and indispensably. In other
words, one might get the impression thét every member
State of the Fund who is in need of some currencies must
follow all the consultative arrangements of 'The TLetter!

2 This impression, however,may

1. Cf. "International Monetary Fund - Summary Proceedings")
1962, pp. 19 - 20.

2. Cf. "International Monetary Fund, 194£=1965", op. cit.,
volune I, pp. 512 - 513, |

and 'The Decision! in turn.
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at first sight offer a sort of temporary satisfaction;
but in the long run it cannot resolve all the problems

involwved,

Rather, if a prospective drawer is supposed to
follow all the consultative arrangements of 'The Letter!
and 'The Decision' in turn, this itself would create

more legal and pra¢tical difficulties. For instance:-

1. It could not be clear, from the provisions of
'"The Letteri and '"The Decision', which series of these

consultative arrangements is to be followed first.

2. As we have already witnessed, amongst the ele-
ments necessary to prevent or to stop speculation and
movement of "hot" money, is the prompt taking of the
steps taken by the Group of Ten. Yet, if a prospective
drawer is to go through all the above consultative
arrangements in turn, it would then be difficult to
forecast the end of these series of consultative activi-
ties, and, at the same time, it would be too late to see

any result from them,

3. If the consultative arrangements of 'The Letter!
and '"The Decision' are to be followed separately, and
indispensably, it would then not be consistent with the

express provisions of some other Paragraphs of the Borr-
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owing Scheme. For the importance, however, attached

to this third issue, we have preferred tb consider it,

inter alia, under the next following Heading.

VII - CONSULTATIVE ARRANGWMENTS OF'THm

Under the present Heading, we begin with the study
of the provisions of the latter part of 'The ILetter',
which provisions may have the effect of resolving most
of the problems with which we have so far been faced
under the present Chapter. According to this provision
of 'The ILetter' any consultative arrangement of the
Borrowing Scheme (for whatever purposes) should have
the company of "all" the Participants, as well as the
Fund's Managing Director.

It says:-

“It is understood that in the event of any
proposals for calls under the credit arrangements
or if other matters should arise under the Fund
decision 1 requiring consultations among the
participants, a consultative meeting will be held
among all the participants ... The Managing Dir-
ector of the Fund or his representative shall be

invited to participate in these consultative

1., 'The Decision', that is.
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meetings." 2

The above provisions of the latter part of 'The
Letter' may hbe quoted as a sort of solvent provision;
bec?use it suggestdthat whenever the Participants and/
or the Fund's Authorities are faced with legal and pro-
cedural difficulties concerning the consultative meetings
of the Borrowing Scheme, they can, by resorting  -to this
provisions, conclude that the ingredients of any consul-
<taPife meeting of the Borrowing Scheme are (a) all the
ngticipants and (b) the Fund's Managing.Director or his

representative.

In this respect, however, ohe must be cautious in |
not stressing too much on the wording of provisions of
the latter part of ;The Letter'. This we say in view
of the fact that the provision itself is not immune
from contention. And, at least, the following conten~

tions should bhe considered in connection therewith:

1. No conclusive evidence can be produced in that:
(A) The provision of the latter part of 'The Letter!

should override all other .elaborate provisions of !'The

1. See Appendix I. Cf. "International Monetary Fund -~
Summary Proceedings", 1962, pp. 19 - 20. Cf. also
"National Advisory Council on International Monetary
and Pinancial Problems'", op. cit., p. 1l3.
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Letter', concerning the consultative arrangements of
the same document. And a different, and perhaps pre-

ferable construction here is that the provision itself

may have been drafted per incuriam.

'
- . - -

- . 3 1 . T N . PR TN
oLl Apeftensg of 'L Tettir! heo hoo 1t Inoaind

: Cih g tepy
+5 fermulate all the consultative arrangenonts of 'The

. 1 ) :
“etter' in a concise way~ they would have dro,.:ed all
sthor provisions of 'The Letter' concerning; its con-

gultative arrasagcaents.

(B) It would be more difficult %o assume that the
nrovisions of the latter part of 'The Letter' can over-
ride the detailed provisions of constructive arrangements
of '"he Decision'. It is true that the provision says
that "in the event of any prownosals for calls under the
credit arrangements or if other matters should arise
under the Fund decision? requiring consultations among
the participants™, those consultations should also be
subject to consultative rules of the latter p:rt of
'The Letter', yet one cannot be sure that this statement

of the drufters of 'The Letter' should have a prevailing

1. Sre lsioer part of '"The Letter!
2. 'The Decision', that is.
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effect over all the consultative arrangements of !The

Decision!'. 1

And, as we have secn earlier, there are some
writers who believe that sd far as the provisions’ of
'The Letter' are concerned the Fund is res intér alios
acta., And, to them, the consultative rules of the latter
part of 'The Letter' cannot have any effect on the con-
sultative rules drawn up in the provisions of !The

. . 12
Decision.,

Therefore, here we can reiterate that (a) the con-
sultative arrangements of 'The Decision' cannot be recon-

ciled with those of 'The ILetter', (b) the consultative

1. However, one incidental inference from the expression
"in the event of any proposals for calls .. or if
other matters should arise under the Fund decision'
is that, to the drafters of 'The Letter', there can-
not be envisaged any consultative arrangement of
both '"The ILetter' and 'The Decision' which cannot
be embraced by the above provision of the latter
part of 'The Letter'. As such, the suggestion that
each of the consultative arrangements of 'The Letter!'
and 'The Decision' is to be followed separately, and
in turn, cannot be reconciled with the above pro-
vision of the latter part of *'The Letter'. Cf.
"International Monetary Fund - Annual Report', 1962,

P . 35.

2. See supra, under the Chapter "The Constituent
Instruments of the Borrowing Scheme'.
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arrangements of 'The Letter' and 'The Decision' cannot

be undergone separately and in turn; and (c) the latter
part of 'The ILetter', so far, cannot throw any light -

on the above legal questions.

Here we may be accused of turning poetry into prose,
and prose into Jjargon l; because after the lapse of a
long period of time during which the Borrowing Scheme
has been in operation, no formidable legal difficulty
has arisen out of its consultative arrangements so much
S0 that so far not a single formal interpretation has

. . 2
been seen necessary in this respect.

This challenge, however, may be answered as follows:

(1) It seems reasonable to believe that up to now
all the. controversies which have arisen out of the con-

sultative arrangements of the Borrowing Scheme have been

resolved "in a flexible and praétical manner ... and by \

1. See remarke made by Iord Keynes in the Closing
Plenary Session of the United Nations Monetary

and Financial Conference of 22 July, 1944, where
he said:-

", ..: I have to confess that, generally
speaking, I do not like lawyers ... Too
often lawyers are men who turn poetry into
nrose, and prose into Jjargon..."

See U.N. Monetary Documents, pp. 1109 - 1110.

2. See Appendix XXi- Cf. J. Gold, "Interpretation by
the Pund", op. cit., p. 56,

]

|
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more informal procedures than those established by
Paragraph 20." I’ yet the very text of the above state-
ment reveals the fact that (a) so far, there have arisen
controversies over the consultative arrangements of the
Borrowing Scheme; and (b) due to the fact that no
official steps have been taken to remove those contro-
versies — either by way of formal interpretation under
Paragraph 20, or by way of amendment under Paragraph 15
of 'The Decision' — therefqre they are legally still
in existence; and every now and then they may be resorted
to, not only for their own sake, but also for the sake

of achieving some other related objectives. 2

(ii) By reason of the fact that no Jjudicial body
outside the Group of Ten has been seen necessary to
exert authoritative control over their activities, under
the Borrowing Scheme,5 therefore they might have devel-

oped, in the course of time, practices which were unknown

1. See Ibid.

2. Cf. statement quoted from Herr Franz Josef Strauss,
the West-German Finance Minister, in "The Guardian",
January 20, 1969, p. 10. Cf. also (1967), 61, A.J.
I.L., po 592.

5. cf. ., A. Mann, "International Monetary Co-operation',
op. cit., p. 255,
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to the draftersof the Borrowing Scheme. 1 Yet the fact
of_non—appeérance of any "formal controversy'" over the
activities of the Group of Ten cannot be quoted as a

proof of the fact that all their activities are being

kept within the framework of the Borrowing Scheme.

2. If one could have followed some of the recently
held consuitative meetings of the Group of Ten, one would
have seen that some of these consultative arrangements
have.not met the requirements of the provision of the
latter part of 'The Letter' either. 5 For instance, one
would have seen that some of these consultative meetings
took place without the presence of the Fund's Managing
Director or his representative; & whereas his presence
in any one of the consultative meetings of the Gfoup of
Ten has been one of the rules set out in the provision

of the latter part of 'The Letter'.

1. The occurrence of such a development constitutes our
next consideration under the present Chapter.

2. Cf. J.E.S. Fawcett, "The ILaw of Nations", op. cit.,
pp. 95 - 96.

B Remember that under the present Heading, we are still
in the process of examining the effects of the pro-
vision of the latter part of 'The Letter' on the
consultative arrangements of the Borrowing Scheme.

4, See the process of the recent consultative meetings
of the Group of Ten, held in Bonn, in November, 1968.
See, for instance, "The Times'", 22 November, 1968, p.
21. Cf. "Communigue of the Ministerial Meeting of
the Group of Ten", of July 1966,in the Hague.
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It is true that, according to the provisions of
some other Paragraphs of the Borrowing Scheme, certain
consultative meetings of the Borrowing Schgme can be
held without the presence of the Fund's Managing Dir-
ector; but, here we are trying to see whether the pro-
visions of the latter part of 'The Letter' have had
(in practicef'any power to prévail over other provisions

for consultative meetings of the Borrowing Scheme.

~Now, in view of the facts considered under the
present Heading there scems to be no specific justifica-~
tion for believing that the provisions of the latter
part of 'The Letter' should have a prevailing effect
over all other provisions of consultative meetings of

the Borrowing Scheme,

The thing, however, which should not be overlooked
in this connection is the undermining effect of this pro-
vision in the entire consultative machinery of the Borrow-
ing Scheme. The reason for this is that this provision
is providing that any one of the consultative meetings
of the Group of Ten should have the ingredients of (a)
the Fund's Managing Director and (b) all the Participants;

whereas the provigsions of other consultative arrangements

1. Cf. Article 31 (3 - b) of the '"Vienna Convention on .
the Law of Treaties", op..cit:, p. 12, Cf. also
(1967), 6l, A.J.T.L., pp. 379, 385 - 386.
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of the Borrowing Scheme are providing (a) different
"stages" before a borrowing arrangement can be worked
out and (b) different bodies to take part at any one
of these "stages". As such, the provision of the
latter part of 'The Letter' (a) undermines the concept
of "stages" of consultative arrangements of the Borfow—
ing Scheme and (b) mixes up the ingredients of bodies
supposed to take part at any one of these different
“"stages', so much so that this provision makes it super-
fluous to chart the "stages' necessary before a borr-

owing arrangement can be sorted out.

For this and for some other reasons (which will
come later) it seems preferable to give up attempts for
charting (a) various stages necessary before a "borrowing
arrangement" can be worked out, and (b) the bodieé sup-
posed to take part in any one of thcse various stages.
Instead, it would be easier to try for the identification
of the bodies supposed to take part in the consultative
arrangements of the Borrowing Scheme as a whole, and
ignore the "stages" contemplated therein. This consti-
tues our consideration under the next following Heading.

VIII ~ ATTENDANTS AT THE CONSULTATIVE
MEETINGS OF THHE BORROWLING SCHEME

Here again, due to the differences existing between
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the rules of_consultative arfangemgnts of 'The Letter!
and 'The Decision'!, it is not easy to discover the
bodies authorised to take part in the consultative
arrangements of the Borrowing Scheme. For instance,
according to the provision of Paragraph 7(a) of 'The
Decision', the Fund's Executive Directors are amongst
the bodies to be consulted before a "borrowing arrange-
ment"™ can be worked out; whereas they apparently have
no role to play so far as the consultative arrangements

of '"The Ietter' are concerned.

However, by reason of the fact that the actual
sponsors for any '"borrowing arrangement" have been
the Fund's Executive Directors 1 therefore it is
difficult to think of any "borrowing arrangement"
which could be worked out without tﬁe consultation

and "approval' of the Fund's Executive Directors.2

With regard to other bYbodies auth~

1. In a sense, scarce currencies are to be borrowed
first by the Fund (Paragraph 1(vii) of 'The
Decision'); and then lent to a prospective drawer.
Cf. Article VII (2) of the Fund's Articles of
Agreement. For the construction of the term
"Fund" used in Paragraph 1(vii) of fThe Decision!
see Article XIT of the F.A.A. and Section 15 of
the Fund's By-Laws.

2. Cf. however, "International Monetary Fund, 1945-
1965", op. cit., volume II, pp. 457 - 458.



orised to participate in the consultative meetings of
the Borrowing Scheme, there seems 1o be no difficulty

in identifying them. And the provisions of both 'The
Letter' and 'The Decision' in this respect have been the
same. These bodies are (a) The Fund's Managing Director
and (b) the Particip ants.

As a result, we can consider that the bodies author-
ised to take part in the consultative arrangements of the
Borrowing scheme are (a) the Fund's Managing Director,
(b) the Participants in the Borrowing Scheme, and (c)
the Fund's EBxecutive Directors. And no other body is
legally authorized to tzke part in these consultative
arrangements. This makes tne risk of any "leakage"

out of these consultative arrangements less probable.

However, an examination of one of the recent commun-
iques of the &

=

(o]

<

p of Ten, reveals that many other Dbodies

)

iy]

and entities have teken an active part in the consultative

(T

meetings of the Borrowing Scheme. If one follows the
reports concerning the November 1968'4 consultative meet-
ings of the Group of Ten, he will observe the participation
of dountries and entities such as Switzerland and the
Commission of the Xuropean Communities in these consultative
meetings. At the end, one will read that the g2 2,000 m.
stand-by arrangement (negotiated for the benefit of France)
is to be provisionally shered by Countries and entities like
Scandinavian countries and the pank for International Sett-

lements. For instasnce, in resncct of provisional sharing of

[—J

the above g 2,000 m. stand-by arrangement, it was reported
in the press that:-

Y. ..Germany, % €600 m; the United States irederal
Reserve, £ 500 mq Ttaly, F 200 Muveionns
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Switzerland and the Scandinavian ecountries,
2 100 m,* 1
Settlements, ¥ 50 m."
/
The Communiqué itself, in part reads:

and the Bank for International
2

"1, The Ministers and central bank governors
of the 10 countries pecrticipating in the General
Arrangements to Borrow met in Bonn on November 20-22,
1968, under the Chairmanship of Karl Schiller,
Minister of Economics, Federal Republic of Germany.

Pierre-Paul Schweitzer, Managing Director of
International Monetary Fund took part in the meeting,
which was also attended by the President of the Swiss
National Bank, the Deputy Secretary-General of the
0.E.C.D., the General Manager of the B.I.S., and
the Vice-President of the Commission of the Buropean
Communities., |

2. The meeting was called by its Chairman,
Minister Schiller, on the proposal of several

. el
member countries...".

N

Take ncice of the term "Scandinavian countries" in the
above context, which should be distinct from the
"Sveriges Riksbank® the actual Participant in the
Borrowing Zfcheme,

See 'The Times Business NewsY, November 23%,1968,p.11.
It is not c*ear whether by the expression "The prop-
osal of several member countries® in the above context

it is meant (several) proposal(s) for (several) borr-
owing arrangement(s), put forward by (several) Part-
icipants)? Cf.Paragraphs 6 and T7(a) of 'The Decision'.

Cf. also Paragraphs (4), (B) and (C) of 'The Letter!
For the complete text of the above'bommuniqué, see
Appendix XIX,



213

As to the participation of some other bodies

such as 0.E.C.D., also one may gquote the provision of

the latter part of 'The Letter', where it says:-

"It is understood that in order to further
the consultations envisaged, participants should,
to the fullest extent practicable, use the fac-
ilities of the international organisations to
which they belong in keeping each other informed

of the developments in their balance of payments

that could give rise to the use of the Supplemen-

tary Resources....." 1

The above provision, however, seems to recommend the

use of only "facilities® of the above international

organisations (like information and data), which could

well inform the Group of Ten of the balance of payments

position of each other.

As such, the wording of the above provision does..

see Appendix 1. Cf. Report of Per Jacobsson to the
ECOSOC, "International Financial News Survey¥,-
1962, p.111., Cf. The same survey, year 1961,
p.154; year 1964, pp. 316 and 401.
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‘not go so far as to authorise theme bodies to

take part in the comsultative meetings of the

Borrowing Scheme. This legalistic approacn to the
above provision, however, does not seem to be of
practical importance; because the co-operation of

these institutions with the Group of Ten seems to be

of vital importance, something which cannot be dispensed
with., |

1. Cf. "National Advisory Council on Inter-
national Monetary and Fina¥cial Problems¥,
OpeCit., De13; "Ministerial Statement of the
Group of Ten and Annex Prepared by Deputies",
Paris, August 10, 1964, po. 1, 5, 6, and 11.
"Report of the Study Group on the Creation
of Reserve Assets, Report to the Deputies of
the Group of Ten", 1 August, 1985, pp.45 and
74-75; "Communique of Ministers and Governors
of the Group of Ten", September 28, 1965;
*International Monetary Fund Summary
Proceedings™, 1965, pp.279-281; %#Communique
of the Group of Ten", the Hague, 25 July 1966,
Paragraph 2, "Report to the Ministers and
Governors, by the Group of Deputies", the Group of
Ten, 17 July, 1966, p.16. Cf. also F.A; Mann,
"Money in Public International Law, Recueil des
Cours, op.cit., pp.28-31.




215

The following points, in connection with the above

communigue, seem to be noteworthy:-

1. It is not clear from the context of the above
communique, whether any one of the rules which we have
considered undér-the headings of "Pre-Call Consultative
Arrangements of 'The Decision' and "Pre-Call Counsultative
Arrangements of 'The Letter® have been observed in the

above series of consultative meetings.

2. The above contention can be extended to cover the
bodies and entities participated in the above consultative
meetings. 2 One of the authorities referred to in the
above communique, however, is the Presi@ént of the&ational
Bank of Switzerland. His participation in the above con-
sultative meetings is, however, justified on the grounds
that the Swiss Confederation has become, since 1964, an

P

Associate Member to the General Arrangements to Borrow.

1. Take notice of the term "meeting" used in the above
communigue in a singular form.

2. Cf. #*International Monetary Fund, 1945-1965", op.cit.,
vol., II, p.35.

3. The Association of Swiss Confederation with the General
Arrangements to Borrow, took effect by virtue of the
“Exchaqbc of Letters Détween the Ambassador of Switzer-

land to the United States and the Managing Director of
of the Fund® on 11 June,1964. See the Fund's Selected
Decisions, pp.69-72. The question of association of
Swiss CoaLederatlon with the General Arrvangements to
Borrow itself merits a treatise. However, for a brief
explanation as to how this association has been working
in practice, see Appendix XXTII. Apprendix XXITI contains
valuable explanatory notes with which the Swiss Nation-
al Bank has kindly furnished us. Cf."*International Fin-
ancial News Survey",year 1561, p. 925, year 1962,p.381;
year I96)dﬂ 89; 111; year 1964. pz139."Interndtional
Monetary Fund - Annual neporL”,yoaI 1964, pp.9=10,
138-140; year 1968 p.108, J.Gold, #The Fund and Non—
Member States, Some Legal Effects",Op.cit.,pp.33—37.
"The International Monetary Fund and International Law -
An Introduction", International Monetary Fund,Washingt-
on D.C.,1965, p.26 "International monetary Pund 1945~
1965%, op.cit., pp.514-515.
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3. TFor the importance attached to the question,
we have preferred to consider it under the following
independent Heading.

IX ~ RESERVATIONS AND CONSULTATIVE ARRANGEMENTS
OF THE BORROWING SCHEME

The contents of the above communiqus (as well as
the reports released in the Press), reveal the fact
that recent consultative meetings of the Group of Ten
were presided over by Karl Schiller, Economics Minister
of the Federal Republic of West Germany. This first
took us by surprise. Then we tried to re-examine some
of the "basic instruments' of 'The Ietter', with a view
to finding any evidence in support of the participation
of the Economics Minister of West German in the above

consultative meetings.1

1. By the "basic instruments" of 'The Letter' in this
context, we mean: » .

(a) A series of identiwl letters signed and sent
by M. Baumgartner, Minister of Finance France, on 15
December, 1961, to the prospective Participants in the
Borrowing Scheme.

(b) Tetters of Confirmation sent by the prosp-
ective Participants to M. Baumgartner, confirming the
receipt of the above identiml letters and stating that
they are in agreement with the contents thereof, and
finally;

(¢c) Another series of identical letters sent by
M. Baumgartner on 9 January, 1962, to the prospective
Participants, announcing the final stage of the
exchange of !'The Letter' and adding that 'The Letter'
has thus come into effect. (footnote: For the .
details of procedure as to how '"The Letter' came into

effect, see supra under the Chapter "gonstituent
Instruments of the Borrowing Scheme'™.
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After the re-examination of "some samples" of the
"basic instruments" of 'The Letter', we argued that
there seemed to be no provisions under the Paragraphs
of 'The Letter' to the effect that'any_official of the
Economics Ministry of West-Germany (as distinct from
the Deutsche Bundesbank) can take part in the consulta-
tive meetings of the Borrowing Scheme. 1 Iater on,
hovever, we were by chance availed of the English version
of the Deutsche Bundesbank's "“"Ietter of Confirmation".
And it was, after the receiving of the copy of this
ILetter of Confirmation,that we saw that the Deutsche

Bundesbank has referred to some reservations concerning

1. Due to the fact that the "basic instruments" of
'"The Letter' constitute more than thirty instruments,
therefore we were confined to the study of only
those "samples" of these instruments which were
available to us. And we must admit that amongst
those samples were not those related to West
Germany. We could not, however, see any difficulty
in assuming that all the instruments exchange at
any one of the three above stages must have been
the verbatim of each other. This assumption was
chiefly based on the fact that the most important
of these three sets of letters (that is 'The Letter!')
has been published by the International Monetary
Fund as one of the Fund's Selected Documents
(footnote: See the Fund's Selected Decisions, pp.
67-68). And in the Fund's Selected Decisions no
reference has been made to any reservation under
which any official from the Ministry of Economnics
of West-Germany could preside over the consultative
meetings of the Borrowing Scheme.
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the consultative procedures of 'The Letter!'; which‘
reservations could Jjustify the participation of the
West-German Minister of Economics in the consultative
meetings of the Borrowing Scheme. The Deutsche Bundes-

bank's "Letter of Confirmation™,in part, says:-

... Dear Mr. Minister: (M. W. Baumgartner)
eeees On behalf of the Deutsche Bundesbank, we are
Pleased to confirm .. that we are in agreement with
the statement of understandings as set forth in
your letter of December 15th, 1961 ('The ILetter?',
that ié). As concerns the consultative procedures
set out in your lettér on Page %, third and follow-
ing paragraphs, we understand that the German
Government wants to reserve for itself the right
to designate, besides the representative desig-
nated by the Deutsche Bundesbank, a representative
of its own.

We are attaching, in accordance with your
suggestion, this English text of our letter of

confirmation ...." 1,2,

1. For the complete text of the above "Letter of Con-
firmation'" see Appendix XXVI. Parentheses added.

2. Here we may point out that we did not see it necessary
to re-~examine the "pasic instruments" of 'The Decision'
This was mainly due to the fact that the most import-
ant of the "basic instruments' of 'The Decision!' is
the Fund's Decision No. 1289(62/1) as amended. And



219

As such, despite our previous assumption, the partici-
pation of West-German Minister of Economics in the
cbnsultative meetings of the Borrowing Scheme is not
(at least to the West German authorities) without any
contractual justification. By this we do not intend
to suggest that the reservations referred to by the
Deutsche Bundesbank are immune from argument; because
so long as such reservations are unknown to other
interested parties, they can hardly be of any legal

significance.

It is true that the Deutsche Bundesbank in its
"lLetter of Confirmation" of 27 Decembér 1961, has

clearly referred to these reservations. Yet M.

S any eligible body that was interested in adhering
"~ to this decision could have done so by depositing
with the Fund an instrument (knovn as Instrument

of Adherence) "setting forth that it has adhered

in accordance with its law and has taken all steps

necessary.-+to carry out the terms and conditions of"

'The Decision' (footnote: See Paragraph 3(c) of

'"The Decision'). And the Deutsche Bundesbank, like

any other prospective Participant, has deposited
such an "Instrument of Adherence" with the Fund
without making any reservations as to the contents
of 'The Decision'. (footnote: See Appendix V. Cf.
YInternational Financial News Survey', 1962, pp.

189-190). Therefore, there seems to be no evidence,
amongst the “basic instruments" of 'The Decision' %o

support the participation of any official from
Ministry of Economics of West-Germany in the con-
sultative meetings of the Borrowing Scheme. C=f.
(1967), 61, A.J.I.L., p. 327. Cf. also Article
20(3) of the "Vienna Convention on the Iaw of
Treaties'", op. cit., p. 8.



Baumgartner, in his identical letters of 9 January,

1962, (sent to all the Participants, including the

Deutsche Bundesbank) has made no acknowledgement of

these reservations.

1

Cf. "Report of the International Iaw Commission on
the Second part of its Seventeenth Session, and on
its Eighteenth Session™, (1967), 61, A.J.I.L., DD.
320 - 321, especiglly where it is said:-

"With regard to all other future multi-
lateral conventions concluded under the
auspices of the United Nations of which he
is the depostory, it (the U.N. General
Assembly, that is) requested the Secretary

General:

(1)

(ii)

to continue to act as depository in
connection with the deposit of docu-
ments containing reservations or

objections, without passing upon the
legal effect of such documents; and

to communicate the textiof such docu~
ments relating to reservations or
objections to all states concerned,
leaving it to each state to draw legal
consequences from such communications".
Parenthesis addéd.

Cf. also Section (2) of Article 76, and Section 1
(e) of Article 77 of the "Vienna Convention on the
Law of Treaties", op. cit., p. 26; Article XIII (b)
of "Agreement Establishing Interim Arrangements For
a Global Commercial Communications Satellite System"
Cmnd. 24%6, p. 16,
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He simply has stated:-

"You (The prospective Participant) 1 have been
kind enough to confirm to me your agreement regard-
ing the procedure to be followed in connection with
borrowing by the International Monetary Fund of-
Supplementary Resources from the Participating

Countries and Institutions.

I have the honour to inform you that I have
received similar confirmations e from the Minister
of Finance of Belgium, the Minister of Finance of
Canada, ... the President of German Federal Bank

«ss the Governor of the National Bank of Sweden ...

I am notifying the other participahts, as well
as the International Monetary Fund, of the general
agreement thus realised with respect to the under-
standings reached during the recent discussionsin

w 3

Paris.

1.
2.

Parenthesis added.

Take notice: of the expression "similar confirma-
tions™ in the above context.

See Appendix III.
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To this may be added the fact that the authors
of 'The Letter' have drafted it in a form as if it was
‘a final arrangement awaiting only formalities for its
coming into effect. For instance, the latter part of

'The ILetter' clearly states that:-

1 shall'appreciate a reply confirming that the

"T
foregoing represents the understandings Which have
been reached 2 with respect to the procedﬁre to be
followed in cbnnection with borrowings by the Inter-
national Monetary Fund under the credit arrange-

n 3

ments ...

Therefore, it was perhaps due to the above facts —

particularly the fact that the contents of 'The ILetter!

was something already agreed upon — that M. Baumgartner

M. W. Baumgartner, as the depository authority,
that is.

Take notice of the expression "the understandings
which have been reached™ in the above part of 'The
Letter'. Cf. Preamble to 'The Letter'. Cf. also

the similar expression used in the above letters of

M. W. Baumgartner, of 9 January, 1962. See Appendix
IIT. Cf., however,(1967), 61, A.J.I.L., p. 320. Cf.
also (1968), 62, A.J.I.L., pp. 568-569; I. M. Sinclair
"Vienna Conference on the Law of Treaties", op. cit.,
Ppo 56 - 58. ) '

See Appendix I. Cf. the standard clauses compiled and
published by the United Nations for the insertion of
reservations in international engagements. See, the
"U.N. Handbook of Final Clauses", op. cit., pp.40-42.
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did not see it necessary to refer (in his letter of
January 9, 1962) 1 to the reservations stated by the

Deutsche Bundesbank.

The non-acknowledgement of the above reservations,
by him, may also be due to the fact that the number of
parties to 'The Letter' are so limited that no reserva-

tion can be expected to be made in connection therewith.2

And finally his non-acknowledgement of the above
reservations may have been due to the fact that the
contents of those reservations would have been incompatible

with "the objects and purposes of 'The Letﬁer'. 3

1. See Appendix IIT.

2. Cf. I. L. Sinclair, "Vienna Conference on the Law of
Treaties", op. cit., pp. 56, 60 esp, where, in
connection with the rules on reservations of "Vienna
Convention on the ILaw of Treaties", says:-

"Phe traditional unanimity rule is
acknowledged for the category of restricted
multilateral treaties, that is to say, treaties
concluded between a limited number of States.®

Ccf. also (1967), 61, A.J.I.L., pp. 323, 325 ~ 327;
Section (2) of Article 20 of the "Vienna Convention
on the Law of Treaties", op. cit., p. 8.

3. Cf. Lord McNair, "The Iaw of Treaties", op. cit., pp.
166 - 168. Cf. also, (1967), 61, A.J.I.L., P. 320,
et. seq.; (1968), 62, A.J.I.L., p. 569, et. seq.;
Section (2) of Article 20 of the "Vienna Convention
on the Law of Treaties", op. cit., p. 8.
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The inference here is that if no reservation ﬁas
expected to be made to the contents of 'The ILetter! 1
and if the reservations made by the competent authori-
ties of West-Germany have not been conveyed to the
other Participants in the Borrowing Scheme, then those

reservations can hardly be of any legal effect. 2

However, the above inference bring us face to face
with another legal issue, viz., whether there has been
any other means by which the above reservations have been -
conveyed to the other Participants; since 1t arouses one's
curiosity to see a consultative meeting of the Borrowing
Scheme being presided over by the Economics MMinister of

: obgection
West-Germany, and at the same time, no, esmtentd has

N

been made by the interested bodies in this respect.

1. Cf. however, Advisory Opinion of I.C.J. on the

questions concerning Convention on the Prevention
and Punishment of the Crime and Genocide, 1951,
discussed by Lord McNair in his "The TLaw of Treaties",
op. cit., pp. 163 -~ 173. For the bearing this Ad-
visory Opinion would have had on the gquestion of
reservations see "U.N. Handbook of Final Clauses",
op. cit., pp. vi-vii.

2. See Lord McNair, "The Law of Treaties", op. cit.,

3. See the communiqué of November, 1968 of the Group
of Ten, Appendix XIX.
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And these interested bodies must have been assumed of
being aware of the effects of their attitude in this
respect. In other words, they must haﬁe been aware
of the fact that their attitude in this respect could
have had the effect of acquiesicence in the Question
of "“supposed" resérvations entered by Wést—German

authorities.l

Therefore, by reason of the avove facts, the ques-

tion of reservations here seems to deserve more investiga-
tion. '

1. Cf. Section (&) of Article (20) of the "Vienna
Convention on the law of Treaties™, op. cit., p.
8., Cf. also (1967), 61, A.J.I.L., p. 328. The
attitude of the Participants, in this respect,
seens to have passed the stage of acquiescence;
because, in their communiqué of 22 November, 1968,
there has twice been reference to Professor Karl
Schiller, in his capacity as the Chairman of the
consultative meetings of the Borrowing Scheme.
(footnote: seec Appendix XIX. Cf. "The Times', 23
November 1968, p. 15). And the Chairman of the
gonsultative meetings of the Borrowing Scheme is
someone to be chosen by the voting of the Partici-
pants; for the latter part of '"The ILetter' states:-

", .. The representative of France shall
be responsible for calling the first meeting,
and at that time the participants will deter-
mine who shall be the Chairman ... "

Therefore, here, the Participants must have known
the status of Professor Schiller, so far as the
consultative arrangements of 'The Letter' are con-
cerned, and they must have voted for his Chairman-
ship with the knowledge of the implications of such
a vote. See further Paragraph 4 of the Communique
of the Group of Ten of September 25, 1966.



226

And therebust have been some other evidence
justifying the entering of the above reservations by
the Federal Government of West Germany.

The existence and the contents of such evidence,
however, constitute our next consideration under the
present Heading. But before this can be done we must
recall some of the events leading to the coming into
effect of the contents of 'The Letter'. Otherwise it
would, perhaps, be difficult to follow our line of

argument in this respect.

As we have seen earlier, there is a sharp similarity
between the status of the Sveriges Rikshank and that of
the Deutsche Bundesbank ———— so far as the Paragraphs of
the Borrowing Scheme are concerned. But, despite this
similarity, only one identical copy of M. Baumgartner's
letter of 15 December, 1961 ('The Letter', that is), has
been sent to the Sveriges Riké'bank, 1; whereas in. the

Deutsche Bundesbank. Cf. '"International Financial
News Survey", 1962, p.1.

1. See Appendix XXVII.
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case of the Deutsche Bundesbank, two identical cobies

of

'"The Letter! have been sent — one to the President

of the Deutsche Bundesbank, and another to the Minister

of Economics, of the Federal Republic of Germany.

The question which strikes one in this connection is:

what was the reason prompting I. Baumgartner to sign an

identical copy of 'The Letlter' and send it to the Minis-

ter of Economics of the Federal Republic of VWest Germany?2

Would this not account for the fact that the Federal

Republic of West Germany has had some locus standi for

the coming into effect of the contents of 'The Letter'?

The answer to this question seems to lie in the travauvx

préparatoires and some other related instruments kept

in the French Ministry of Finance.

3

1.

See Deutsche Bundesbank, Mitteilung Nr. 7002/62.
(4 Forts.- Blatt) Aussenwirtschaft Auslandszahlung-
sverkehr, _

As we may have noticed, M. Baumgartner, the then
Minister of Finance, France, served as the deposi-
tory authority for the exchange of the copies of
'"The Letter' and its related instruments. See last
paragraph of 'The Letter', Appendix I.

As to how far travaux préparatoires can stand ag-
alnst the text of an international engagement, see
(1967), 61, A.J.I.L., Pp. 358-%6l; Articles 31 and
%22 of the '"Vienna Convention on the Law of Treaties",

op. cit., pp. 12-13, Cf. S. Rosenne, "The Internation-

al Court of Justice'™, 1957, Leyden, A. W. Sijthoff's
vitgeversmaatschappij, V.N., p. 223; I. M. Sinclair,
"Vienna' -Conference on the Law of Treaties®, op. cit.,
pp. 61-66.
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We tried, therefore, to obtain access to some of these
instruments, with a view to finding any reason for this
state of affairs l, but we were unfortunately told that

these documents are not available'to the public. 2

One thing is, however, clear, viz., one day after
the Deutsche Bundesbank sent its "Letter of Confirmation"
to M. Baumgartner, another letter was sént to him — this
time from the Economics Ministry of West Germany. 5 And
it is this letter (it is believed) which has been hinted
in the Deutsche Bundesbank's "Létter of Confirmation" “

and which containz the assumed reservations made by the

Federal Government of West Germany. ZFor this reason,

i. See Appendix XXIV.
2. See Appendix XXV.

3. See letter of Ministry of Economics of the Federal
Republic of West Germany sent on 28 December, 1961
to M. Baumgartner. See Deutsche Bundesbank,
Mitteilung Nr. 7002/62 (5. Forts.-Blatt), .
Aussenwirtschaft Auslandszahlungsverkehr. This
letter is apparently in reply to the above-ment-
ioned copy of 'The Letter' sent by M. Baumgartner
to Ministry of Bconomics of Federal Republic of
West Germany.

4, See the Deutsche Bundesbank's "Letter of Confirma-
tion", Appendix XXVI.
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this time, we tried to get the copy of this letter from
the Ministry of Economics of the Federal Republic of
West Germany. But,—as expected, in this case also we
were told that the letter is an unpublished one. 1
Therefore, in this way, we failed to find out the nature
and scope of reservations: entered by the Ministry of
Economics of the Federal Republic of West Germany in
respect of.the consultative arrangements of 'The Letter'.
It is true that there exists some reference in the
Deutsche Bundesbank's '"Letter of Confirmation", as to
the extent of these reservations; but this reference
does not seem to be very rewarding; because it, in an

uncircumscribed way, states:-

A5 concerns the consultative procedures 2

set out in your letter 5 on page 3%, third and
following paragraphs, we understand that the German

Government wants to reserve for itself the right

to designate ... a representative of its own..."

1. See Appendix XXVIII.

2. Take notice of the term "procedures™" in plural in
the above context.

3. 'The Letter', that is.

4, See The Deutsche Bundesbank's "Letter of Confirmation"
_ Appendix XXVI.
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Therefore, it is not clear, from the contents of
the above "Letter of Confirmation", that what is meant
_by the expression "page 3, third and following paragraphs".
And, to understand this reference required access to the
very copy of 'The Letter' to which the Deutsche Bundes-

bank is referring. .

However, - the only photostat of one of the copies of
"Phe Letter' with which we have been furnished, is the
one kindly supPplied to us by the Economics Ministry of-
the Fedéral Republic of West-Germany, and which bears
the signature of_Eés:%?ggafgb}e-M. Wilfred Baumgartner,
Minister of Financé; France. Therefore, if the copy of
'"The Letter! sént to the Deutsche Bundesbank is as
above, and if the expression "following paragraphs"
therein is intended to mean the rest of provisions of
'The Letter' after "third paragraph on- page 3," then
the above "reservationé" would embrace, inter alia, the

following provisions of 'The Letter':-

"Tt is understood that in the event of any
proposals for calls under the credit arrangements
or if other matters should arise under the Fund
decision 1 requiring consultationsamong the

participants, a consultative meeting will be held.."2

1. 'The Decision', that is.

2. See Appendix 1.
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And, if the reservations supposed to have been
entered by West-German Government are to the contents
of the above provisions of 'The Letter', it would then
be difficult to see what else could remain in the con-
sultative arrangements of 'Tﬁe Letter', which is not
subject to the above reservations; because as we have
seen earlier L the entire consultative arrangements of
'"The Letter! seem to have been compressed in the above

provision of the latter part of 'The Letter!.

However, the question of reservations, made by the
Federal Government of West Germany (and its extent) is
another instance, for which an authoritative clarification
seems to be necessary.

X - CONCIUSION

Before any "borrowing arrangement™ can be hammered.
out, a series of cénsultative arrangemnents, between the
Group of Ten and the Fund's authorities, must take place. .
These consultative arrangements are mainly contemplated
with a view to investigating the merit of every "bor-
rowing arrangement'"; the amount of currencies to be
borrowed; and the proportion of contribution of every

Participant.

1. See under the Heading "Consultative arrangements of
the Borrowing Scheme — Further Considerations',
supra,under the same Chapter.
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Due to the fact that (g§'%he movemebt of short-term cap-
ital is of a quickly widespread nature and (b) any untimely
leakage of the consultative meetings of the Borrowing Scheme
could cause serious damme, therefore it seems necessary to est-
ablish (1) different "étages“ of consultative meetings of the
Borrowing Scheme, and (ii) the bodies authorised to participate
in any one "stage"™ of these consultative meetings.

But, by reason of® the fact that the consultative arrange-
ments of the Borrowing Scheme have been dealt with under both
'"The Letter' and 'The Decision', it has become extremely diff-
icult to establish different stages of consultative meetings

of the Borrowing Scheme.

For this reasgon, it is suggested that attempts should
be made to simplify, and even to consolidate the terms and
conditions of the ccnsultative arrangements of the Rorrowing
Scheme,
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CHAPTER FIVE

VOTING MACHINERY OF THE BORROWING SCHEME

I - INTRODUCTION

Under the present Chapter we shall study the voting
procedure of the Borrowing Scheme. This study would be
limited to the provisions of Paragraphs of 'The Letter!',
since no voting procedure has been envisaged in the Para-
graphs of 'The Decision'. The main provisions to be con-
sidered are Paragraphs (B), (C) and (D) of !'The Letter!',
which are related to the questions of "unanimous voting"
and "qualified majority", and witich raise many points of
legal interest.

Further, due to the fact that the sbove Paragraphs
authorize Participants who have expeérienced balance of
payments and reserve difficulties to abstain from voting,
we shall next consider how balance of payments and reserve
position of the Participants can be ascertained and what
are the legal implications involved.

Now, let us turn to the first of the above issues.

IT - UNANIMOUS AGREEMENT

As referred to earlier 1, tiie prime aim of the Group
of Ten is to reach mutual understanding for the working

1. See supra, under the Chapter, ‘Consultative
Arrangements of the Borrowing Scheme",
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out of any "borrowing arrangement»., Paragraph B of !'The
Letter', with regard to thig principle, states:-

“B. If the Managing Director makes a proposal
for Supplementary nesources to be lent to the Fund,
the Participants shall consult on this proposal and
inform the Managing birector of the amounts of their
currencies which they consgider appropriate to lend to
the jund, taking into acfount the recommendations of
the Managing virector... The Participants shsgll aim

at reaching unanimous agreement.*®

. Section II of the Fund's By-Laws and Paragraph C

0) of the #und's Rules and Regulations. Cf. also

J. Gold, "International Monetary rund, 1945-1965",
op.cit., Vol.II, p.520. For the jpolitico-economic
implications of adoption of the principle of ansnimity,
see Rinaldo Ossola, *"On the Creation of New Reserve N
Assets"™ : The Report on the Study Group of Ten®, op.
cit., pp.285 and 286, especially where it is said:-

1. Cf
(1

"Supporters (amongst the Group of Ten) of unan-
imity consider that this method offers a sure guar-
antee against international inflations; the
opposite view is that the conflict of interests
between countries with different economic policy
objectives, different degrees of development and
different employment levels, a system baséd on
unanimity would not allow of any decision being
taken. Others believe that the choice of voting

method cannot be made in the abstract ,,, if out-

side the Fund and with participation limited to a

small group of countries, then unanimity would not

be so ill-contrived an srrangement as it might be

in another institutional framework and with differ-

ent participation." Parenthesis added. Tor a more
detailed study of this cuestion, see "Report of the
Deputies of the Group of Tem", op.cit., pp.64-66 and 77.
Cf. Article V of #Agreement Establishing Interim
Arrangements for a Global Communications Satellite
System", Cmnd. 2436, p.11.
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Tne above Paragraph (B), however, does not

suggest whether or not a prospective drawer's view

above unanimity. 1 This is, perhaps, due to the fact
that (a) a prospective drawer is assumed to have been

in agreement with the ¥"borrowing arrangement", it
itself requested; and/or (b) the question could be

! linked with the principle Nemo debet esse judex in

} ' propria cause.

should also be taken into account, for the purpose of thef

1. See Hans Aufricht, "International Monetary
% Fund; Legal Bases, Structure, Functions",
op.cit., p.68. Cf. the same writer, "The

: Fund Agreement: Living Law and Emerging
' Practice", op.cit., p.58.

| 2 See Bin Cheng, *"General Principles of Law

as Applied by International Courts and
Tribunals", Iondon, Stevens and Sons., 1953,
pp. 279 - 280. Cf. however, Paragraph (C) of
'The Letter', discussed under the following
Heading.

a~ o -
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III - QUALIFIED MAJORITY

If, however, the unanimous agreement cannot bhe
reached under Paragraph (B), the guestion whether a “borrow-
ing arrangement" is to take place, will be decided by the.
votes of a two-thirds majority of the Participants, having
a three-fifths majority of the weighted votes, Paragraph (C)
of 'The Letter' in this respect, says:-

"C. If it is not possible to reach unanimous
agreement, the question whether the participants are
prepared to facilitate, by lending their currencies, an
exchange transaction or stand-by arrangement of the kind
covered by the special borrowing arrangements..., will be
decided by a poll of the participants ... & favourable
decision shall require the following majorities of the
participants which take part in the vote...

(1) a two-thirds majority of the number of <articipants
voting; and

(2) a three-fifths majority of the weighted votes of
the participants voting, weighted on the basis of the

commitments to the Supplementary Resources," 1

In the above way, therefore, the drafters of '"The Letter'
have broken the deadlock which could have taken place had
there been applied the principle of unanimity for each and
every "borrowing arrangement".

1. See Appendix I. TFor the amount of ecredit arrangements
of the Participants, see Annex to 'The Decision',
Appendix IV,



237
Here it is noteworthy that in the case of
Paragraph (C), (despite the case of Paragraph (B)),
a prospective drawer has been expressly exempted
from voting for the worrowing arrangement" it
has put forward. The latter part of Paragraph (C)
in this respect says:-

"The prospective drawer will not be

entitled to vote.....® 1

The question here, is: under what circumstances
are some of the Participants authorized to abstain from
voting, and what is the legal implication thereof? (i)
Would those not abstaining be automatically obliged to

1. See Appendix I. Cf. Paragraph 7(a)
of 'The Decision', Appendix IV, Cf. also,
"International Monetary TFund, 1945-1965",
op.cit., Vol. II, p.456.



238

contribute money, and (ii) What is the legal criterion
for abstention?

(i) ABSTENTION AND ITS ILEGAL IMPLICATIQONS

The lattér part of Paragraph C of 'The Letter?,
authorizes the Participants faced with balance of
payments and reserve difficulties, to abstain from
voting. It says:-

... it being understood that abstentions may

be justified only for balance of payments reasons..."-l

The inference here is Ehat there has been envisaged
no absolute right for the Pafticipants to abstain from
voting or contribution under a 'borrowing arrangement"
suggested by the Fund's Managing Director. In other words,
the wording of the above part of Paragraph C, seems to
suggest that the Participants are, generally, obliged to
contribute under a "borrowing arrangement" suggested by
the Fund's Managing Director. 2 And the only exception
to this rule is where a Participant itself has been faced
with balance of payments and reserve difficulties in

which case it can abstain from voting (or

l. See Appendix I.

2. Ctf. "Natilonal Advisory Council on International Mone-
tary and Financial Problems", op. cit., p. 13; "Inter-
national Monetary Fund - Press Release™, No. 695, 19
June,tl968iq0f. also J. Gold, "The Reform of the Fund"
0p«C1lC.,p.15;"International Monetary Fund,1945-65"
cit., vol.II,p.587. v » 1945-65", 0p.



contribution). 1

It would also follow that those.who have not been
authorized to abstaiﬁ are to contribute under that "borrow-
ing arrangement", if, of course, it has attained the nec-
essary majority, spoken of in the latter part of Para-
graph C. To put it in another way, if the required maj-
ority for a given "borrowing arrangement" has been attained,
then tﬁe Participants (even those who have voted against it),

have to contribute thereunder.2

1. The reason for the above exemption seems to be an
economic one, because the currency of countries
which are not in a strong balance of payments and
reserve position, would not be of much help to a
"prospective drawer"'". See, e.g., "International
Monetary Fund - Annual Report', year 1962, pp.37-
39; year 1963 p. 19, year 1969, p.l54. Cf. "Inter-
national Financial Statistics", I.M.F., June..l970,
Pp.16,59; "International Monetary Fund, 1945-1965",
op. cit., Vol.I, pp.508, 517-519; Vol.IIl,p.456.

2. The very contemplation of voting procedure of Para-
graph C could have been quoted in support of the above
argument. Otherwise, if it could be claimed that
those who have voted against a "borrowing arrangement'"
are no longer expected to contribute thereunder, it
would have undermined the raison d'g@tre of the voting
machinery of Paragraph C. Cf. J. Gold, "Interpreta-
tion by the Fund', op. cit., p. 57, where he says:-

"Nothing is said in the letters ('The Letter)
that is). about interpretation. Presumably, the
rule of unanimity would apply by implication.

If this is correct, the implied rule for inter-
preting the letter (!) is more severe than the
rule in the letter according to which the parti-
cipants may be bound to lend. Under that rule,
if certain prescribed majority are attained, even
dissenting participants will be bound to lend."

Parenthesés added.
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This, at any rate, may be inferred that those who
have voted for a "borrowing arrangement' are to contri-
bute . thereunder. Albeit the following may be noticed

regarding the above inference.

As we may have noticed, although the authority for
abstention has been given in Paragraph C (that is, before
a yotiné could take ﬁlaqe), yet itz actual description
has been relegated to the provision of the latter part
of Paragraph D (that is, after the voting for a ''borrow-
ing arrangement' has already taken place). This state
of affairs might create room for contending that after
a Participant has voted for a '"borrowing arrangement' it

still can avoid contributing thereunder.

With a view to studying this contention, let us
first consider the provision - of the latter part of

Paragraph D of 'The Letter'. It says:-

WIf during the consultations a participant
gives notice that in its opinion,l based on its

present and prospective balance of payments and

1. Take noticé of the expression "in its opinion"
in the above context.
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reserve position, calls should not be made on it
.o+ the participants shall consult among them-
selves and with the Managing Director as to the
additional amounts of their currencies 1 which
they could provide so as to reach the general

order of magnitude agreed under Yaragraph C." 2

Here a study of the provision of the above part of
Paragraph D, in conjunction with the provision of the

former part of the same Paragrzph, where it says:-

"If the decision in Paragraph C is favourable,

5

there shall be further consultations among the
participants, and with the Managing Director, con-
cerning the amounts of the currencies of the res-
pective particiﬁants which will be loaned to the
Fund in order to aﬁtéin a total in the general

order of magnitude agreed under Paragraph C..." “

1. Take notice of the expression "additional amounts...”
in the above provision.

2. See Appendix I.

3. Take notice of the term ™"further consultations™ in
the above context. '

4, See Appendix I.



seems to suggest that a Participant, though he has.
taken part in the voting of Paragraph C, and though he
has agreed for a "borrowing arrangement", can yet avoid

contributing thereunder. 1

With a view to i1llustrating this, let us bring the
following hypothesis. Here, as a matter of convenience,
we will call the ten Participants in the Borrowing. Scheme
as Participants (a), (b), (c¢), (d), (&), (£), (g), (n),
(1), and (j). Now, let us assume that Participant (a)
is faced with balance of payments and reserve difficulties,‘
and thus is approaching the Fund (and the Participants)

for a "borrowing arrangement™. of ¥ 200 million.

In such a case, if the unanimous agreement could
not be reached under Paragraph B, resort is to be made
to the provisions of Paragraph C of 'The Letter'.  The
first step is to ascertaiﬁ who are the Participants in
a strong balance of payments and reserve position, which
enables them to contribute under that '"borrowing arrange-
ment"; Therefore, at this stage it might be realised
that, e€.g., Participants (b), (c) and (d) are themselves

faced with balance of payments and reserve difficulties,

1. Cf. Hans Aufricht, "International Monetary Fund
Legal Bases, Structure, Functions", op. cit., p.69.
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and thus their currencies would not be of any real

help for the Participant (a). 1

As such, these three Participants would not take
part in the voting of Paragraph'c. The néit step,
however, is to ascertain the mood of the rest of the
Participants (that is Participants (e), (£), (g), (h),
(i) and (j) for the above # 200 m. "borrowing arrange-

ment", by putting it to their vote.

If the necessary majority has been attained, then
would come the stage of the former part of Paragraph D;
and it is, prima facie, at this stage that the actual
contribution of the voting Participants is to be hammered
out; and the borroﬁing arrangement in question is to

come into effect. 2

So far there seems to have appeared no legal dif-

ficulty as to the nature of the procedure envisaged in

1. Cf. "International Monetary Fund - Press Release",
No. 743, June 27, 1969, in which it has been released
that for the @ 200 m. "borrowing arrangement', for
the benefit of the United Kingdom, only five Partici-
pants took part. Cf. also, "Inbternational MMonetary
Fund - Press Release', No. 695, 19 June, 1968; "Internat
ional. Financial News Survey", 1970, D. 357.

2. See former part of Paragraph D, of 'The ILetter!',
Appendix I. Cf. "International Monetary Fund, 1945-
1965", op. cit., Vol. I, p. 51%; Vol. II, pp.456-458,
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Paragraph C, and the former part of Paragraph D.

Problems, -however, seem to start with the provisions
of the latter part of Paragraph D, where it is suggested
that, after undergoing all the above stages, a Partici-
pant can still give "notice that in its opinion, based
on its present and prospective balance of payments and

reserve position, calls should not be made on it."

One explanation for this state of affairs could be
that, in the above hﬁpothesis, when the voting of Para-
graph C was taking place, all the Participants (e), (£),
(g), (h), (1) and (J) were in a balance of payments and
reserve position, enabling them to contribute under the
Z 200 m. "borrowing arrangement". But, after the voting
took place, one of the voting Participants, (say Partici-
pant (e)), experienced some balance of payments and re-
serve difficulties, to the extent that it could no longer
stand ready to contribute under that "borrowing arrange-

ment". 1 Therefore, as such, the Participant (e) had no

1. See latter part of Paragraph D. Take especial notice
of the expressions "further consultations'", and "If
during consultations", in conjunction with the expres-
sion "additional amounts'" of Paragraph D of 'The Letter!
which are all indicative of the fact that the Partici-
pant (e)yin the above .hypothesis,has already taken
part in-the voting of Paragraph C. Take notice also
of the term "calls" in the above Paragraph D, which
also confirms that the "borrowing arrangement' in :

uestion has already been approved by the Participant

?e). Cf. Paragraphs 1 (vii), 6, 7(a) and 7(4d) of 'The
Decision', discussed under the Chapter "Consultative
Arrangements of the Borrowing Scheme'.
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other alternative but to bring the matter to the notice
of the other Participants, and ask them to substitute
its ex@ected contribution, even though it has already

voted for that "borrowing arrangement®.

Here, even assuming that the above had been the
intention of the drafters of 'The Letter', yet it cannot
resolve all the difficulties involved; because Paragraph
D does not say, €.g., how long a period of time could
elapse between the voting procedure pf Paragraph C, and
the procedure of the létter part of.Parégraph D, which

could justify the above .claim by the Participant (e).

1, Would it take place at one and the same series of
consultations for the above § 200 m. '"borrowing arrange-
ment*? ! If so, there seems to be no justification for
the Participant (e) claiming balance of payments and
reserve difficulties within such a short period of time.
And, if the balance of payments and reserve difficulties
of Participant (e) gggialready existing, it should have
abstained from voting, as did Participants (b), (c¢) and
(4.

2. Would it then take place within such a long period
of time which, from an economic point of view, its

occurrence could be conceivable?

1. Cf. Paragraphs (E) and (F) of 'The Letter'.
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This second suggestion is also highly unlikely;
because if it had been the intention of the drafters
of Paragraph D, they would have expressly stated so;
and they would also have anticipated the marginal cases
in which had the Participant (e) not voted for the § 200 m.
"bofrowing arrangement', it could not have attained the
required majority. In other words, they should have also
anticipated that, would the above '"borrowing arrangement"
(in such a marginal case), be still an obligatory one, or
there must take place a new set of consultative arrange-
ments; because the previous "borrowing arrangement" has

lost its required majority.

So far, under the above hypothesis, we observed that
the Participant (e), though voting for a "borrowing arran-
gement™, can avoid £zem contributing thereunder. By this
we do not intend to suggest that this had necessarily
been the intention of the drafters of 'The ILetter'. Yet,
as the provisions of Paragraphs C and D now stand, there
has been left room for such a manoeuvring by some of the

Participants. 1

1. Cf. "National Advisory Council on International Mone-
tary and Financial Problems", op. cit., p. 1%, esp.
where it has been reported to the U.S. Congress that:-~

"... in order to provide assurance that a
decision will be reached promptly, a voting
procedure has been established... The pros-
pective drawer on the Fund will not participate
in the vote ... A participant may give notice
that, in its opinion based on its present and



SUGGESTIONS CONCERNING PARAGRAPHS C AND D OF
THE TLHETTER

The following, however, may help us in finding
some way out of légal difficulties concerning the

drafting of Paragraphs C and D of 'The Letter'.

. (A) The first suggestion is that the term "abstentions"
in the following passage of Paragraph C, "... it being
understood that abstentions may be justified only for
balance of payments reason..." be construed as abgentions
from "contribution" and not abstentions from "voting".
The difference this (A) suggestion can make is in that
all the Participants would have the right to vote for a
"vorrowing arrangement" irrespective of whether or not
they themselves can contribute thereunder. In support

of this (A) suggestion, it can be argued that, under the
new conditions of "convertibility', the surplus in balance
of payments and reserve position of one or some of the
member States of the Fund is inter-related with the

deficit in balance of paymentSand reservé position of

prospective balance-of-payments and reserve

position, calls should not be made on it ... In

this event the Managing Director and the other

participants will consult further to determine

how the total agreed amount can be provided...
there should seldom be occasion for any partici-
pant subsequently to withdraw itself from the
list of lenders."
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of some other member States of the Fund. . Therefore,
as such, it could have been the intention of the

drafters of '"The Letter' that:

(i) Thé Tfirst question, whether a "prospective drawer™
should be helped, be put to the vote of the Participants,
irrespective of whether or not théy are all prepared to
help that "prospective drawer", because it would, in

any case, affect their balance of payments and reserve

1. Cf. "Ministerial Statement of the Group of Ten™,
August 1, 1964, esp. where it is said:- '

"There has. at the same time been
increasing recognition of the fact that the
way in which balance of payments deficits
and surplus are financed has implications
for countries other than those directly
concerned."

Cf. also Paragraph 3, of the Communiqué of the
Group of Ten, of Bonn, November 22, 1968.
Appendix XIX; "International Financial News Su rvey",
1965, pp. 351-352, Cf. further, "Questions and
Answers on the International Monetary Fund - 10

June 19447, "International Monetary Fund, 1945-
1965, op. cit., Vol. III, pp. 173 - 174; C. H.
Alexandrowicz, "International Economic Organisa-~
tions"™, op. cit., p. 89; Address by the President

of the United States of America, J. F. Kennedy,
"International WMonetary Fund - Summary Proceedings",
1964, pp. 4 - 5.
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position;

(ii) If it were voted for that the balance of payments
position of a "prospective drawer" is in a shape requir-
ing a "borrowing arrangement®, then there should come
the stage of '"proportioning" of.currencies necessary
for that "borrowing arrangement'. And.it is at this
stage that some of the Participants can "absfain" from
contribution if, of course, they themselves were faced
with balance of payments and reserve difficulties. And
this is perhaps the reason why the question of absten-
tion from contribution has been relegated to the provi-
sions of Paragraph D, that is, where the voting of

Paragraph C has already taken place. 2

1. Cf. the provision of the latter part of '"The Letter!
where it says:-~ '

"Tt is understood that in the event of
any proposals for calls under the credit arrange-
ments or if other matters should arise under the
Fund decision requiring consultations among the
participantssa consultative meeting will be held
among all the Participants ..."

discussed under the Heading of "Consultative Arrange-
ments of the Borrowing Scheme -— Further Considera-
tions", :

Cf. also "International Monetary Fund - Annual Report'
1962, p. 37.

2. Cf. "International Monetary Fund - Summary Proceed-
ings®", 1961, p. 117.
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The main difficulty, however, concerning the above

(A) suggestion, is that it has little support from the

sequence of phrases and the wording of individual

phrases of Paragraph C. And ex antecedentibus et

consequentibus fit optima interpretatio. 1 Likewise,

it could hardly reconcile with the evidence so far which

we have considered under the present Chapter.

(B) The other alternative here is to continue with
the understanding reached under the previous Heading,
that is, to consider the "abstention" of Paragraph C
as abstention from "voting". As such, in the above
hypothesis, only Participantg (b), (c¢) and (d), which
from the outset abstained from voting, should be
exempted from contribution under g 200 m. '"Borrowing
Arrangement". And, the rest of the Participants
(including Participant (e)) which have taken part in

the voting, must contribute, whether or not they have

1. See Broom, "Legal Maxims" Tenth Edition, by R. H.
‘Kersley, Sweet and Maxwell, 1939, p. 389.
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voted for or against it.

If this (B) understanding had been the intention
of the drafters of Paragraphs C and D of 'The Letter!',
then some alterations in the provisions of these two
Parasgraphs would seem to be necessary. That is %o
say,if the intention of the drafters of 'The Letter!
had been first to ascertain the mood of the Participants
for a "borrowing arrangement", by putting it to the vote
of only those Participants in a strong balance of pay-
ments and reserve position; and if also their intention
had been to leave the question of "proﬁortioning" of

currencies for a later stage, then they should have put

1. See ‘"International Monetary Fund, 1945-1965", op.

' cit., Vol. II, p. 456, where, in connection with
the U.K.'s "borrowing arrangement'" of December, 1964,
it is said:-

"Phe signatories of the G A B, however,
preferred that the Fund should borrow from
each participant except the United Kingdom
itself, even if only a token sum-were borrow-
ed. The reason for this was partly ... a
doubt whether the terms of the agreement be-
tween the participants which was embodied in
Mr. Baumgartner's letters ('The Letter' that
is,) would permit a member of the Group of Ten
to vote on the proposal to activate the G A B
if its currency was not borrowed™.

Parenthesis added.



these ideas in the same logical order, viz., they
should have consolidated the provisions of Paragraph
C and the latter part of Paragraph D in one and the
same Paragraph C; and then left the question of the
"proportioning' of currencies to the provision of the
former part of Paragraph D, with, of course, any nec-
essary alterations in the wdrding of thesé two Para-
graphs. Otherwise, the existing provision of Paragraph
C seems to suggest that those who have experienced
balance of payments difficulties should abstain from
voting; yet 1t relegates the investigation into these
difficulties to the stage of Paragraph D, that is,

after they have already used their voting right.

QUESTION OF CONTRIBUTION TESS THAN EXPECTED

One thing, however, should be mentioned here, which
is this, that the above suggestion (B) does not remove
all the discrepancies involved. We have particularly
in mind another aspect of the latter part of Paragraph
D, in accordance with which a Participant (though taking
part in the voting of Paragraph C), can request that
"calls" should be made on it "for a smaller amount than

that proposed™. 1

The point is that, the above suggestion (B) seems

to be of some help only in the case of those Participants

—

l. See Appendix I.
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who can in no way contribute under a given "“borrowing
Arrangement'; and for this reason_they have been exemp-

ted from voting thefeunder. But it would not be of much
help in the case of those Participants who could contribute,
but not to the extent of that proposed by the Fund's
Manéging Direétor. And the drafters of 'The Letter!' do

not seem to have anticipated the position of those |
Participants who have voted-for a "borrowing arrange-
ment', but who could frustrate the objects of Paragraph

C by reducing their actual contribution to an insignifi-

1

cant amount. And it is doubted whether the above

suggestion (B) would be of any help either.

The following suggestion may, however, be considered
in this respect. This, although not very appealing,
might serve a useful purpose, if, of course, accompanied

by"a spirit of international co-operation. 2

1. Cf. "International Monetery Fund, 1945-1965", op.
cit., Vol., II, p. 456, in which it has been suggested
that.-.even "a token sum' would authorize a Participant
to take part in the voting.

2. See the provision of the latter part of 'The Letter',
Appendix I. Cf. Preamble to 'The Decision', Appendix
IV. Cf. also "The Guardian", January l4, 1969, p.35.
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The fact of this suggestion lies in differentiating
befween (a) cases in which a Participant is in no way
able to contribute under a given "borrowing arrange—
ment"; and (b) cases in which a Participant wo uld
contribute, but "for a smaller amount than that pro-
posed". TUnder this latest suggestion, the above (a)
cases are to be dealt with under the proposed Paraéraph
c, L and the (b) cases are to be considered as a fraction

of the question of "proportion of currencies'", and thus

to be dealt with under the former part of Paragraph D.

The advantage of this latest suggestion is that it
keeps alive the idea that there must be some nexus be-
tween the voting and the contribution under a 'borrow-

ing arrangement".

1. Thus the Participants faced with severe balance of
payments and reserve difficulties would still not
take part in the voting of Paragraph C.

2. Cf. Article VII (2) of the Fund's Articles of Agree-
ment. Cf. also "Questions and Answers on the Inter-
natlional Monetary Fund - June 10, 1944", "Internat-
ional Monetary Fund, 1945-1965", op. cit., Vol.IIT,
p. 172.
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(ii) HOW. BAIANCE OF PAYMENTS POSITION OF THE
PARTICIPANTS CAN BE ASCERTAINED

As we referred to earlier, the whole idea of the
setting up of the Borrowing Scheme, had been to replen-
ish the Fund's holdings.of "hard" currencies. And the
very employment of the term "credit arrangements'" for
the commitments of the Participants 1 lends support to
the fact that'the Fund can, at any given time, count on

the commitments of the Participants. 2

The only exception, however,'under which a Partici-
pant can be released from its commitments is where it
itself has been faced with balance of payments and re-

serve difficulties.

The question we are going to consider, under the
presént Heading is, how the balance of payments and
reserve position.of the Participants can be ascertained;
because if it can be ascertained that a given Partici-
pant has been in a strong balance of payments and re-

serve position, it would mean that it has to replenish

1. See Paragraph 2 of '"The Decision', Appendix IV.

2. Cf. "International Monetary Fund - Summary Pro-
ceedings", 1961, p. 54.
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1

The guestion of ascertaining the balance of pay-

-

2

and reserve position of the Participants at

1.

Cf. Keynes Plan for Clearing Union under which a
country in balance of payments surplus is not only.
expected to extend loans to deficit countries vut

is also to be penalized if its surplus exceeds the
degree envisaged in the Plan. See F. Machlup, '"Plans
Tor Reform of the International Monetary System",

op. c¢it., pp. 26 - 28. See also R. G. Hawtrey,
"Bretton Woods for Better or Worse™, Iongmans, ILondon,
1946, p. 28.

The term '"balance of payments" has been briefly des-
scribed by Hgst-Madsen Poul as follows:-

"... a record of a country's money
receipts from and payments to abroad, the
difference between receipts and payments being
the surplus or deficit™.

See Hgst-Madsen Poul, "Balance of Payments - Its
Meaning and Uses'", International MNonetary Fund,
Washington, D.C., 1967, p. 1. For a more elaborate
definition of the term see "Balance of Payments
Concepts and Definitionst, International kbnetary
Fund, Washington, D.C., 1968, pp. 14-15, Cf. Id. p.

4, Cf. also F. A. Mann, '"Money in Public International
Law", Recueil des Cours, op. cit., p. 48. For an
excellent description of the term see J. BE. leade,
"The Balance of Payments", op. cit., pp. 3 - 28.

As regards the description of the monetary reserve,
E. M. Bernstein has this to say:-

"The concept of what constitutes inter-
national monetary reserves is not a simple one.
Clearly, monetary reserves include the gold
holdings of official institutions — treasuries,
central banks, snd exchange stabilization funds.
They zlso include official holdings of U.S. .
dollars, sterling, and other convertible cur-
rencies — that is, claims on reserve centers..”

See "Statement of E. M. Bernstein to the U.S.Congress®
op. cit., p. 108. TFor the detailed description in
this respect, see "Report of the Study Group on the
Creation of Reserve Assets'", Group of Ten, 31 May,l965,
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first sight seems to'be a straightforward one; yet a
further study théreof would prove that it is not always

as straightforward as it appears.

Here, for the sake of simplicity, let us accept the
hypothesis that the bulk of convertible currencies and.
other means of liduidity are controlled by the Group of
Ten. 1 Let us also accept that the amount of existing
means of international liquidity is reasonably esti-
matable and known to the Group of Ten. 2 Therefore,
under these circumstances, it would not be too difficult
for the Group of Ten to trace the movement of means of
liquidify and ﬁo ascertain their whereabouts. In other
words, it would seem to be easy to distinguish (a) those
members of the Group of Ten in balance of payments and

reserve surplus, (b) those in balance of payments and

1. See "International Monetary Fund — Summary Pro-
ceedings", year 1962, p. 2l; year 1963 p. 64; year
1965, p. 81. Cf. "International Monetary Fund —
Annual Report", year 1963, pp.46, 48 in which
Switzerland has also been added to the Group of Ten
for the purpose of the above control. Cf. also
"Statement of E. M. Bernstein to the U.S. Congress'",
op. cit., pp. 115, 121; Ossola, Rinaldo "On the
Creation of New Reserve Assets : the Report of the
Study Group of Ten", op. cit., p. 291.

2. See F. Machlup, "Plans for Reform of the International
Monetary System", op. cit., p. 3; "Statement of E.M.
Bernstein to the U.S. Congress', op. cit., p.108.

Cf. "Guidelines for Improving the International
llonetary System', Report of the Sub-Committee on
International Exchange and Payments of the Joint
Economic Committee, Congress of the United States,
U.S. Government Printing Office, Washington, 1965,
p. 5.
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reserve deficit, and (c¢) those in a reasonable balance
of payments and reserve position. 1 Likewise, 1t would
not be too difficult to work out the magnitude of a loan
requested by a "prospective drawer™, because (i) the
degree of its deficit can .be assessed; and (ii) the
Participants which should stand ready to contribute

under the'"borrowing arrangement" could be diétinguished.

To ascertain the balance of payments and reserve
position of the Participants in practice, however, is
not always as simple as that; chiefly because it would
entail claims and counter-claims in this respect. And
if it could be ascertained that a given Participant is
in balance of payments and reserve surplus, it could

mean that it should return its surplus to the deficit

1. In the case of this (c¢) group it would mean that,
although they are not in need of financial help,
yet they cannot extend the loan to other Partici-
pants.
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coﬁnt?ies.

To show how difficult it is, in practice, to
ascertain the surpluses.anddeficits, let us bring a

specific example.

The world monetary crisis of 1968, which led to
the Bonn consultative meetings of the Group of Ten,
and the "borrowing arrangement'of ¥ 2,000 m. for the

benefit of France, 2 was sald to be tkie result of

1. See Reginald lfaudling, "International Monetary Fund -
Sunmary Proceedings'", 1963%, p. 67, where he says:-—
"one nation's reserves is another nation's debit..."
Cf. Id. p. 2853 "International Monetary Fund - Ann-
ual Report", 1962, p. 39; Poul Hgst-Madsen, "Bal-
ance of Payments — its meaning and Uses", op.cit.,p
pP. 16, 23%3-24; Anthony Harris, "The Guardian', Jan-
vary 14, 1969, p. 1%3. For the importance attached
to the regular adjustment of the means of liquidity -
among surplus and deficit countries, see "Inter-
national Monetary Fund -— Summary Proceedings", year
1963, p. 68; year 1964, p. 2; "Report of the Study
Group on the Creation of Reserve Assets", op. cit.,
pp. 75-78; "Guidlines for Improving the International
Monetary Iaw"™, op. cit., p. 17; "International Mone-
tary Fund — Annual Report', 1963, p.48; "Statement
of E. M. Bernstein to the U.S. Congress', op. cit.,
p.112; "International Monetary Fund, 1945-1965",
op. cit., Vol. I, p. 544, The above literature
would, at the same time, reveal the conflicting
views ex1st1ng among the surplus and deficit
countries in connection with the adjustment of me ans
of liquidity.

2. See Communiqueé of the Group of Ten, of November 1968,
in Appendix XIX.
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deficit in balance of payments of some of the Partici-
pants, and surplus in balaﬁce of payments of some other
participants, chiefly the Federal ‘Republic of West
Germany. 1 And it was certain, from the point of view
of the Participants in deficit, that the balance of pay-
nents and reserve position of West-Germany, had been in
a condition which caused the movement of hot money to
West Germany, and which could have threatened world

2

~monetary stability. And as regard the degree of

West German surplus, it was reported that:-

"Germany's current balance of pajments surplus
remains obstinately large. At the beginning of
1968 when the German Government projected a growth
rate of'6.2 per cent in money terms and 4 per cent
in real terms, official forecasters were expecting
imports to rise by about 10 per cent, exports by
6}t per cent. The surplus on visible and invisible

trade was expected to come down by more than DM,

1. See Robert Roosa, the former Under-Secretary for
Monetary Affairs of the U.S. Treasury, 'The Times', .
22 November, 1968, p. 21.

2. Cf. F. A. Mann, '"Money in Public International ILaw",
queil des Cours, op. cit., pp.44-47.



261
billion té DM 14 billion. Instead, according to
recent forecasts, this year's imports will be put
up by Jjust over 1l per cent aﬁd exports by almost
10 per cent, even though the internal growth rate
of the economy will have been over 8 per cent (6}
per cent real). By the end of this year Germany
should thus have imported DM 2 billion more than
expected earlier this year, but it looks as if it
will also have exported a good DM 4 billion more

than expected ..." 1

Yet, from the point of wview of West-Germany, it
always

was not,aiF—=iong the same, so much so that on some

occasions it was said that West-Germany, for some time

in 1968, was in "slight deficit". For instance, it was

reported that:-

"Dr. Schiller (the West German Economics
Minister) in fact, played rather an enigmatic
role at the Conference (of Basle) ... iﬁ the first
half of this year the basic balance, on the German
definition of such things, was in slight deficit
and he intimated that the third quarter showed

much the same picture ... 2

1.

2.

See "The Economist", November 23, 1968, p. 9l.
Cf. "The Times', 23 January, 1969, p. 1l7.

See "The Economist" October 5, 1968, p. 74.
Parentheses added.
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One thing, however, should be referred to here,
viz., the above different statements, and indeed any
other similar ones, should not be taken with too much
surprise. And most of the complexity of the matter
lies in the very nature of the balance of payments.
To chart the balance of payments and reserve position
of every individual member of the Group of Ten, and
assess its impact on the balance of“payments and re-
serve position of other members of tﬁé Group, is not
an easy job, even for the experts in ba}ance of pay-

ments and reserve. 1,2

1. As to the difficulties fori ascertaining the balance
of payments and reserve position of member States
of the Fund, esp. the Group of Ten, see Poul Hgst-~
Madsen, "Balance of Payments — Its Meaning and Uses']
op. cit., p.2~3, 1l4-22; "Balance of Payments Con-
cepts and Definitions™, op. cit., pp.3-14, 23-40;
(footnote: In pages 32 and 36 it is shown that in
some instances only estimate is possible.); "Annex
Prepared by Deputies of the Group of Ten™, June
1964, pp.4-14, esp.pp.5 and 6; "Report of the Study
Group on the Creation of Reserve Assets", May, 1965,
pp.18,19 and 78; "Communiqué of the kinisters and
Governors of the Group of Ten™, September 28, 1965;
"International Monetary Fund - Summary Proceedings™,
1965, p. 281; "Report to Ministers and Governors by
the Group of Deputies of the Group of Ten", July,
1966, pp.4 and 5. See also Rule I-6 of the Fund's
Rules and Regulations.

2. For considering the effects of '"price adjustments"
on the balance of payments, Meade has simplified
the division of the couhtries of the world into two.
And after detailed preparation and explanation in
this respect, he says:-

‘e cannot examine in detail all the
possible combinations of policy which would
arise ...... if in each case we distinguished
between monetary policy and fiscal policy
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The apparent discrepancies which may be seen,

from time to time, are not only the result of conflict

of interest of the leading member States of the Fund,

1

but are also the result of variety of '"concepts'" adopted

by different Countries for the calculation of their

balance of payments; 2 as well as depending upon the

as separate forms of financial policy we
should have no less than sixty-four possible
combinations of ... price adjustment for our
two countries in ways which would preserve
internal and external balance for both
countries.”

See J. E. Meade '"The Balance of Payments", op. cit.,
pp.1l51-162 at p. 161. The M"price adjustments®™ is,
of course, one of several major elements affecting
the balance of payments position of countries. Cf.

~ Id.pp. 290-291.

See Statements of M. W. Holtrop, the Governor for
Netherlands, "International Monetary Fund - Summary
Proceedings", 1961, pp.l111-118, esp. p.116; State-
ment of M. W. Baumgartner, Governor of Bank for
France, Id., pp.63-64; "International konetary Fund,
1945-1965", op. cit., Vol.I, p.542; "Economic Review
of the Berliner Handelsbank', cited in "“The Guardian"
14 Janvary, 1969, p.l?; '"Views of Professor Schiller
the German Minister of Economics", quoted in 'The
Economist', 23 November 1968, p.ll,.

See J.E. Meade, '"The Balance of Payments'", op.cit.,
pPp.22-24; Zoran, Hodjera, "Basic .Balance, Short-Term
Capital Flow, and International Reserves of Indust-
rial Countries", I.M.F., Staff Papers, volume XVI,
1969, pp.585-586; Fritz Machlup, "Plans for Reform
of the International Monetary System", op. cit.,p.2;
Poul Hgst-Madsen, "Balance of Payments ~ Its Meaning
and Uses", op. cit., pp.12,17-19 and 23. For the
concepts accepted by some of the members and not
accepted by the Fund, see Id., p.ll. See also
"Balance of Payments Concepts and Definitions™, op.
cit., pp.9, 10, 12, 24-27, 32 and %9-44. For the con-
cepts accepted by the Fund and not by all its member
States, See Id., pp.24-25.
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skills of statisticians 1 and how these statisticians
are instructed to formulate the balance of payments and
reserve position of their Countries.2 For instance, the
way in which the existing gold of a given Country can

3

be calculated as 'monetary' or 'non-monetary!?, or
whether and to what extent the foreign exchange held by
non-governmental banks and ‘institutions can be included

in the calculation of balance of payments 4; or how far

1. See Poul Hgst-Madsen, op. cit., p. 14.Cf. 'The
Times', 28 July, 1970, p. 17.

2. In an interview with R. Alford, in Iondon School of
Economists, he seemed to suggest that, whenever the
question of balance of payments arises, everybody
seems to have his own methods and calculations.

3. See "Balance of Payments Concepts and Definitions',
op. cit., pp.12,27-29. Cf. Poul Hfst-Madsen, op.
cit., p.7; J. E. Meade, "The Balance of Payments",
op. ¢it., pp.1l9, 294-295. For legal pronouncements
on the issue, see F. A. Mann, '"lMoney in Public
International Law', Recueil des Cours, op.cit.,pp.
15-18, Cf. Id.p.l4.

4, See Article X1X, Sections, a,b,c,d,e,f,g,h and
Schedule B, Paragraph 6 of the Fund's Articles of
Agreement; U.N. Monetary Docuemtns:, pp.25,628,653—
655,665~666,686,698-700,796-797 and 809. See also
"Statement of E.M. Bernstein to the U.S. Congress",
.op.cit., p.108, esp. where he says:-

"Holdings of foreign exchange of commer-
cial banks are not regarded as part of official
reserves, although it is possible for the mone-~
tary authorities to acquire such balances in
time of need".

The legal justification for this inclusion is that
States can ask their individuals to hand over, in
time of need, their foreign exchange to the Govern-
ment. Cf. "Questions and Answers on the International
Monetary Fund, 10 June, 1944", op. cit., p.180.
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the inflow and outflow-of '"hot" money can be estimated

and taken into account for that pu’rpose,l can produce

fundamental differences in balances of payments and

reserve position of one Country as compared with another.2

1.

2'

See Poul Hgst-Madsen, '"Balance of Payments — Its
Meaning and Uses", op. c¢it., p.19.

See Cecil Xing, the Director of the Bank of England,
in The Daily Mirror, 9 May, 1968, where he has said:-

"We are now threatened with the greatest
financial crisis in our history. It is not
to be removed by lies about our reserves, but

only by a fresh start..."

Cf. then '"The Times', May 10, 1968, where it is said:-

'Mr. King's reference to '"lies about our
reserves' presumably alludes to the fact that
it is usually open to the Bank of England to
arrange a number of "window-dressing'" trans-
actions in the final hours of the monthly
accounting period. By swapping sterling for
foreign currencies, either with other central
banks or with foreign exchange market dealers,
the Bank can produce almost any desired figure
for publication. These well-known conventions
do not literally involve falsifying the reserve
figures, although they do entail some element
of supressio veri. For Mr. King, who is a...
director of the Bank of England to describe
these time-honoured practices followed under
all recent Governments in the terms he chose
is unlikely to be accepted in official circles
as either constructive or legitimate comment.!

See also Poul H¢st-Madsen, op. cit., pp.20-22. Cf.
"The Sunday Times', November 22, 1970, p.46.
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And to estimate the movement of "hot" money is
said to be in no way easier than to estimate other
necegsary items for claculation of balance of payments.l
Although the Fund's Authorities, on one occasion, have

gone so far as to suggesting that:-

"In connection with large drawings, in parti-
cular when they are associated with short-term
capital movements, it is usually fairly easy to
single out the countries whose reserves have
benefited from an inflow of capital and to direct
drawings more'particularly towards the currencies

of these countries...." 2

Yet, it is generally accepted that:-

"Private short-term capital movements are,
in general, inadequately reported in the Yearbook,
because of the statistical difficulties of esti-
mating them. They may, however, be an important
item in a country's balance of payments, especially
in a period of capital flight or of large changes
in trade financed by short-term credits. Iack

of information on these movements is believed to

1. As we may have noticed, the movement of "hot'" money
is the principal concern of the Borrowing Scheme.

2. See "International Monetary Fund - Annual Report",
1962, p. 39.
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be a substantial source of errors and omissions?". 1

To sum up our considerations under the present

Heading, we could say that it seems easy to produce,

at any given time, data against a Participant that it

is in a balance of payments and reserve surplus. It

seems also easy for that Participant to deny this and

produce counter-data that it is not in a balance of

nayments and reserve surplus, or else it is in a balance

of payments and reserve surplus, but not to the extent

which enables it to contribute under a given "borrowing

See, "Balance of Payments Concepts and Definitions",

I.M.F., op. cit., p. 40. Take notice of the terms

"errorstand "omissions' in the above context. For
the technical description of these two terms, and
for their effects on accuracy of the balance of
payments items, see Id. p.23%, See also Poul Hfst-
Madsen, op. cit., p.l4, esp. where he says:-

"The entry for net errors and omissions
often reflects flows of private capital,
although the conclusions to be drawn from

them vary a great deal from country to country,
and even in the same country from time to time,
depending on the reliability of the reported
information®.

Cf.Id.p.19. Cf. also '"National Advisory Council on
International Monetary and Financial Problems™, op.
cit., p.5; Zoran, H., "Basic Balance, Short-Term
Capital Flows, and Inbternational Reserves of
Industrial Countries", op. cit., p.58% et seq.
p.585 footnote 5; "International Nonetary Fund -
Annual Report™, 1963, p.2l; "International Fin-
ancial News Survey", 1970, pp. 15, 257.
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1
arrangement,

And the very contemplation of the provisions of
Paragraﬁhs C and D of 'The Letter' can support the
fact that whether or not a given Participant has been
faced with the balance of payments and reserve diffi-
culties, is not a straight-forward question. Further,
the fact that the balance of payments and reserve
position of the Group of Ten has been subjected to the
so-called '"multilateral surveillance® of the Participants,

can be regarded as another evidence in support of the

1. Cf. Poul Hfst-Madsen, op. cit., pp. 16-17, where
he says:-

"It is not surprising, therefore, that
the definition of surplus or deficit is by
far the most controversial question in balance
of payments methodology. This has been evident
at meetings of balance of payments experts
which the Fund has held. When these meetings
have taken up the concept of a surplus or a
deficit, the discussion has become livelier
or even emotional. At the same time. it has
usually been inconclusive, being concerned
with something about which reasonable men can
forever hold different views. The failure of
experts to agree on the definition of a surplus
of a deficit;s, therefore, is understandable.

Hfst-Madsen was a member of the Fund's Statistics
Department.
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At this stage it seems appropriate to revert to

the provisions of the latter part of Paragraph D of

'The Letter', where it says:i-

"If during the consultations a participant
gives notice that in its opinion, based on its
present and prospective balance of payments and
reserve position, calls should not be made on
it,.... the participants shall consult among
themselves and with the Managing Director as to
the additional amounts of their currencies which

they could provide..." 2

See, generally, "International Monetary Fund - _
Summary Proceedings", year 1964, pp. 166-167; year
1965, p. 280; "Report of the Deputies of the Group
of Ten™, June 1964, p. 1l1l; "Report of the Study
Group on the Creation of Reserve Assets", op. cit.,
PpP.18-19, 33-34, 4-78; "Report to Ministers and
Governors by the Group of Deputies", op. cit., pp.
5-6, 17-18; '"International Financial News Survey",
1965, p. 351.

See Appendix I. Take notice of the expression "in
its opinion" in the above context. Cf. Paragraph
7(d) of 'The Decision', where it says:-
"(d) If a participant on which calls
may be made pursuant to Paragraph 7(a) for
a drawer's purchases under a stand-by arrange-
ment gives notice to the Fund that in the
participant's opinion, based on the present
and prospective balance of payments and reserve
position, calls should no longer be made on
the participent ..."
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Here, if effect is to be given to the wording of
the above Paragraph D, it can.hardly serve any useful
PUrpose; Because it has subjected the judgement of
balance of payments to the solé discretion of the

Participants. 1

In other words, one can hardly coastrue any real
undertaking from the above provision of Paragraph D
in that it has virtually subjected the'chbice of
contribution under a "borrowing arraangements®, to the
discretion of each individual Participant. And at
any needed time, a Participant can evade its commitments,
under the Borrowing Scheme, by producing some data to
the effect that it has been faced with balance of

payments difficulties.

1. The wording of the above Paragraph D seemed to have
been supported by the Fund's Managing Director, in
the early days of the work of the Borrowing Scheme,
where he stated that:- '

"On a number of occasions its (the Fund's,
that is) own assistance has been supplemented
by credits made available from other sources,
and this has certainly been welcome. But,
however, useful the Fund's initiative may be,
each contributor must form its own Jjudement
of the adequacy of the measures proposed by
the country concerned, and determine what
credit facilities it is willing to extend®.

See "International Monetary Fund - S ummary Pro-
ceedings', 1962, pp. 17-18. DParenthesis added.
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Here, one could perhaps go one step further and
suggest that the difficulty does not lie in only the
flexibility of the definition of balance of payments
equilibrium, but also in the question of amount of
the "reserves'" needed to defend the balance of pay-

ments equilibrium. 1

And, as we may have noticed, the above provision
of Paragraph D speaks not only of the "present balance
of payments'", but also of the "prospective balance of
payments'" as well as "present and prospective reserve"

position of the Participants.

1. Cf. Isaiah Frank, "The Furopean Common Market',
- Iondon, Stevens % Sons., 1961, p. 281, where he
quotes J. E. Meade that:-

"Meade peints out that the maintenance
of overall balanceof payments equilibrium
is not a precise criterion. Even 1f account
is taken of both current and cagpital trans-
actions, the aim should not necessarily be
an exact equality between receipts and pay-
ments, since there may be a need to build
up reserves. The general principle therefore
is for each member to "avoid a continuing
deficit or surplus on its overall balance-of-
payments which threatens to result in the
unreasonable accumulation or loss of its
reserves™.

Cf. also "International Financigl News Survey', 1966,
p. 245 F. A . Mann, "Money in Public International
Iaw']' Recueil des Cours, op. cit., pp.66-67.

2. Cf. Paragraph B of 'The Letter' and Paragraph 7(b)
and (d) and Paragraph 11(f) and (g) of !'The Decision|]
Cf. also "International Monetary Fund, 1945-1965',0D.
cit., Vol. II. pp.413-414; "International Monetary
Fund ~— Summary Proceedings', 1961, pp.>4-55.
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To what extent a given Participant is in need of

reserves to defend its '"present and prospective balance

of payments!" as well as its '"prospective reserves'", is

dependent upon many economic factors, some of which are

quite indeterminate and unresolved. L And it 1s these

circumstances which somehow Jjustify the surplus countries

in taking a precautionary line and in having as large

a reserve position as they can. 2 As such, the

guestion of "reserves" would subject the above provision

of Paragraph D more to the discretion of the "prospective

1.

Cf. Fritz Machlup, '"Plans for Reform of the
International Monetary System", op. cit., p. 8,
where he says:-

"The size and growth of foreign reserves
relative to the needs of domestic liquidity
.+« is only one of the possible criteria for
judging the adequacy of the ... reserves.
Many experts prefer to rely on an indicator
which '"measures" the reserve position of the
world as a whole, to wit, the numerical ratio
between aggregate reserves and imports ... "

He himself, however, seems to disagree with such
a proposition; because he then adds:-

",.. there is absolutely no evidence
for the contention that the need for reserves
rises proportionately with foreign trade .."

See Id. p.9. Cf. Keynes Plan for Clearing Union,
discussed by R. G. Hawtrey. See R. G. Hawtrey,
"Bretton Woods for Better or Worse', op. cit., p. 27.

Cf. however, "International Monetary Fund — Annual
Report®, 1963, p. 48. Cf. also "The Times",
November 9, 1970, p. 17.



lends', or otherwise could bring about frequent
controversy as to whether or not some of the Partici-
pants could contribute under a given "borrowing arrange-

ments', and if they could, to what extent. 1

A more practicable solution here seems to be the
mediatiop of some international body such as the Inter-
national NMonetary Fund itself.2 This is what actually
abpears to have taken place: The Fund has been forced
to step in and interfere in this respect. The auth-
ority for the Fund's interference has, apparently,
been the so-called "informal interpretative under-
standing" of Paragraph 7(d) of the General Arrangé-

ments to Borrow.

The fact is, that we, for some other purposes,
asked the Fund's Authorities, whether any authoritative
interpreﬁation had so far taken place in connection
with the General Arrangements to Borrow. 5 The Fund

in its reply of 23 September, 1969, stated:-

1. As we shall see, within the next few lines, there
has been a prima facie case that there has been
some controversy in this connection.

2. Cf. "International Monetary Fund - Summary Pro-
ceedings", 1962, ». 17,

3. See Appendix XX.
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"... The informal "interpretative under-
standings" referred to on page 56 of Pamphlet
No. ll; are of an operational or procedural
nature . An example of such an understanding
is the following:

Paragraph 7(d) has been understood to apply not
only when a participant on which calls may be
made is of the opinion that calls should no
longer be made on the participant, but also

when the Managing Director is of that opinion." 1

Now, if the above "interpreative understanding®
can be construed as being of a binding nature, and if
its compass can be extended to cover the point at issue,
then the question of ascertaining the balance of pay-
ments and reserve position of thé Participants seems
to have finally been resolved in a spirit of co-opera-
tion and mutual understanding. Thé contents of the
above interpretative provision would, in the long run,
secure the practicability of the voting machinery of
the Borrowing Scheme, and would indeed strengthen the
obligations of surplus countries to help the deficit

countries in time of need.

1. See Appendix XXI. The very contents of the above
"interpreative understanding' are indicative of
difficulties which have arisen, in the course of
time, for ascertaininﬁ the balance of payments_ and
reserve position of the prospective lenders. Cf.
"International lonetary Fund, 1945-1965", op. cit.,

Vol. T. n. 511.
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GINERAL CONCLUSION

The necessity for setting up of the Borrowing
Scheme was an economic one; something had to be done
to cope with the movement of "hot money". The deficit
Countries, on the one hand, were desperate to get suff-
icient assurance for the return of hot money from other
members of the Group of Yen. The surplus Countries, on
the other, seemed to be reluctant to go so far as the

deficit Countries were expecting. The result was the

setting up of the Borrowing Scheme in its existing form.

Under some Paragraphs of the Borrowing Scheme, the
Participants have accepted certain commitments to rep-
lenish the Tund's holdings of scarce currencies; there has
yet been envisaged parallel provisions to the effect that
the Participants have committed themselves to nothing‘more

than pactum de contrahendo.

One thing, however, seems to be clear, viz., the
surplus Countries feel that they have given what they
would; and the deficit Countries seem to have taken what
they could. We admit that a law student ig not in a
position to suggest fhat what the nature of #economic®
commitments of the Participants should be. All he is
expected to do is to see what these commitments have been.
This is what we have attempted to do in this paper. For
instance, we ventured to say that the deficit Countries
in need of Currencies could mostly count on good will of
the surplus Countries, and not on the provisions of the
Borrowing Scheme, 3
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Another thing which we could sece in the course
of activities of the Group of Ten, was that theprocedure
contemplated for "borrowing arrangements® could not be
followed properly in practice. This was partly due to the
fact that the movement of "hot money" is of a widespread
nature; and the steps necessary to be taken should be
prompt, secret and with the minimum of procedure.

Yet, so long as the lengthy "consultative arrangements®
of the Borrowing Scheme have not been consolidated in &
single document, they do not seem to be satisfactory.

4

There might come a time when their wasteful procedures would be
invoked, not because of any binding effect, but perhaps for
the sake of achieving some other purposes., ¥or this reason,
the "consultative arrangements" of 'The Letter' and 'The
Decision' seem to require simplification, and even conscl-
idation.
Furthermore, some of the provisions of the Borrowing
Scheme (especially those of the voting machinery of the
Borrowing Scheme) seem to require alteration or authoritative
interpretation. This, we may add, should include the very
provision of interpretative machinery of the Borrowing Scheme,
that is, the provision of Paragraph 20 of 'The Decisiont.

[
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APPENDIX I

' The. Letter'

The Right Honourable
SELWYN LLOYD,
Chancellor of the Bxchequer,
The’ Treasury
London.

Decemher 15, 1961

Dear Mr. Chancellor,'

| . The purpose of thls letter 1s to set forth the ‘
understandlngs reached durlng the recent dlscuss1ons in .
-Parls W1th respect to the procedure to be followed by the_._
Part1c1pat1ng Countrles and Instltutlons (herelnafter
- referred to as’ "the partlclpants“) in connection’ with N
borrow1ngs by  the Internat10na1 Monetary Fund of Supplementa—';'
3 ry Resources under credit arrangements wh1ch we expect w1ll .
| be establlshed pursuant to a. decision of the Executlve Di-
:. rectors of the Fund. | _ ;

This procedure, whlch ‘would apply after the entry .

into force of that decision w1th respect to the partlclpants
which adhere to it in accordance with thelr 1aws, and ‘which

J‘would remain. in effect durlng the perlod of the de0151on,.

. is as follows:.

'_AAJ B A partlclpatlng country whlch has need to draw
curren01es from the International Monetary Fund or to seek a
stand-by agreement with the Fund 1n 01rcumstances 1nd1cat1ng
that the Supplementary Resources mlght be used, shall consult
_w;th the Managlng Dlrector of the Fund flrst andlthen w1th

the-other-participants.
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v:B,.tf If theTManaging Director makes a.proposal forVSupple— |
. mentary Resources to be lent to. the and, tne participants- '
shall consult'on this proposal and inform the Managing Directpr
-of the'amounts of their currencies.wnieh they cqnsider appro-
_priate to lend to the Fund, taking into account the recommenda-
tlons of the Managlng Dlrector and thelr present and pros- -
pectlve balance of payments and reserve posltlons. The partl— |
c1pants shall aim at reachlng unanlmous agreement.

Ce | o If 1t is not pos51ble to reach unanimous agreement,
theiquestion whether the partlclpantsﬂare prepared to fa01-_
-1itate,.by 1ending their currencies, an exchange‘transaction".’
'or.etand—by arrangement ef the kind covered bypthe special
3'borrowing arrangements and reqniring'the Fund's reSOurces to -
" be supplemented in the general order - of magnltude proposed

by the Managlng Dlrector, will be decided by a poll of the
participants. .

i The prospectiﬁe'drawer will not be entitled to vote.
- A favorable decision shall require the following majorities |
of’the-participants which take part in thelvote, it being’
understood that abstentlons may be Justlfled only for balance

" of payments reasons’ as stated: in paragraph D

(1) a two—thirds maaorlty of the number of part1c1pants
voting; and _ . ,

(2) . a three-fifths majority of. the welghted votes of
the participants votlng, welghted -on the basis of
the commitments to the- Supplementary Resources.,

D. . - If the dec151on in paragraph-c is favorable, there

shall be further consultations among the participants, and
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with the.Managing.Director, concerning the amounts of the
currencies of the reSpective participants”Which.willlbe'
loaned to the Fund in order to attain a”total in the general
order of magnitude agreed under paragraph'c;. If during the'
'consultatlons a part1c1pant glves notlce that in its oplnlon,'
based on its present and prospectlve balance of payments and
reserve pos1tlon, calls should not be made on 1t, or that
calls should be for a smaller amount than that proposed, the
part1c1pants shall consult among themselves and - w1th the
g Managlng Dlrector as. to the addltlonal amounts of thelr
currencies Wthh they could prov1de so as to reach the
general order of magnltude agreed under paragraph C.
E. When agreement 1s reached under paragraph D, each
':partlclpant shall inform the Managlng D1rector of the calls
whlch it is prepared to meet under its credlt arrangement
with the Fund _ |
F. If a participant which'has loaned its currency'to
the Fund under its credlt arrangement with the Fund subsequent-
ly requests a reveral of 1ts loan whlch 1eads to further
loans to the. Fund by other part1c1pants, the partlclpant
seeklng such reversal shall consult with the ‘Managing Dlrector
and with the .other part1c1pants.v o

_ For the purpose of the consultatlve procedures
described above, partlclpants will des1gnate representatlves
who shall be empowered to act with respect to proposals for

use of the Supplementary Resources,
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It is understood that in the event of any proposals
~ for ealls_under the credit.arranéements or if_other matters
‘should arise under the Fund decision requiring*consultationsp
amont the participants,'a COnsultative meeting will be held
among all the partlclpants. The representatlve of France -
shall be resonsible for calllng the. flrst meetlng, and ab that
time the partlclpants will determlne who shall be the Chalr—

. man. The Fanaglng Dlrector of: the Fund or his representatlve
{.shalllbe”invrted to participatewin'these eonsuitativehmeetings.:
. ' It is understood that in order to further the consulta-
- tions envisaged,'partieipants should, to the fullest extent
practlcable, use the fac111t1es of the 1nternatlonal organlza-
:-tlons to whlch they belong in keeplng each other 1nformed of |
the.developments in their balances of payments that could-glve x
' rise to the use of the Supplementary Resources.

| These consultative arrangements, undertaken in a -
Splrlt of 1nternat10nal cooperatlon, are de51gned to insure
the stablllty of the international payments system.

I shall appre01ate a reply conflrmlng that the' fore- .
~ going represents the understandlngs which have been reached
 with respect to the procedure to be followed in’ connection
with borrow1ngs by the Internatlonal Monetary Fund under ‘the

credlt arrangements to whlch T have referred



I;amfseﬁding.i@entical letters to thé othef parti— '
cipahts'- that is, Be1gium, Canada, Germany, Italy,_ﬁapan, .
the Netherlands, Sweden, the ﬁnited- Stateé. Attached is
a verbatim- text of thls letter Ain Engllsh ?The Frencﬂ aﬂd
'_Engllsh texts. and the replles of the partlclpants in both

".languages shall be equally authentlc._ I shall'notlfy'a]l

R of the partlclpants of the conflrmatlons received in response

"to thls letten

" ‘W. BAUMGARTNER,
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. APPENDIX II.

Chief Secretary'to the Treasury and Paymaster General to

 the French:Minister'of'Finance.' |
- Chief ‘Secretary | |

to the Treasury . . . :Treasury Ghambers,f
. ' - _ -Great George Street,
.w.l.
2nd January, 1962.'

Dear Mr. Mlnlster,

ThlS is ‘in reply to your letter of 15th December,
1961 to Mr. Selwyn Lloyd settlng forth the understandlngs
lreached durlng the recent alscu551ons in Parls with respect
to the procedure to be followed by. the Part1c1pat1ng Countrles
and Institutions in connectlon w1th the borrow1ngsaby the .
vJInternatlonal Monetary Fund of Supplementary Resources under .
fcredlt arrangements whlch we expect w1ll be establlshed
On behalf of the United Klngdom, I am pleaued to
. conflrm that we are in’ agreement with the statement of
understandlngs as set forth in your letter oi 15th December, .
196l1l.. I am attaching, in accordance w1th your suggestlon,-
the French text of thls letter of conflrmatlon.

' 3 Yours S1ncerely,-

HENRY BROOKE.-

Mon51eur Baumgartner,
Ministre. des Flnances,
Paris,
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APPENDIX ITI.

Dear Mr. Chancellor, o

You have been klnd enough to conflrm to-me.your
agreement regardlng the procedure to be followed in. connection,
with Borrow1ng by the Internatlonal Monetary Fund of Supple- |
mentary Resources from the Partlclpatlng Countrles and '
'Inst1tutlons. | | | - _

I have the honour to 1nform you that I hawve recelved
s1m11ar conflrmatlons from the Mlnlster of Flnance of Belglum,'
. the Mlnlster of Flnance of Camada, the President of the German
F.AFederal Bank,.the Mlnlster of the Treasury of Italy, the '

: Mlnlster of. Flnance of Japan, the Minister of Flnance of the
Netherlands, the Governor of the Natlonal Bank of Sweden,_;
and the Secretary of the. Treasury of the Unlted States.

I should also like to conflrm to you the agreement
of,the'French'Government.regarding the termS'of my letter
of December 15, 1961. |

' I am notlfylng the other part1c1pants, as well as
-the Internatlonal Monetary Fund, of the general agreement
.thus realized with respect to the understandlngs reached

durlng the recent dlocus51ons in Parls.

W. BAUMGARONER.

Thé Honourable Selwyn Lloyd
CeB.E¢ey TuD., Q.C., M.P.
Chancellor of the. Exchequer
The Treasury -

London, S.W.1l.
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'The Decision'
ARTICLE VII, SECTION 2
General Arrangements to Borrow
Pre.amble' T |

- - In order to enable the Internat10na1 Monetary Fund
to fulflll more effectively its role in- the 1nternat10na1
monetary system in the neW'condltrons of w1despread convertie-}
.bility,'including greater freedom.for short-term ca@ital
moyements; the main industrial.oountries have agreed'that.
‘they will, in:spirit:ofdbroad.and_Qillingscooperation,
-strengthen the'Fundfby-general arrangements under which they
- will stand ready to .lend thelr currencles to the Fund up “to

_ spe01f1ed amounts under Artlcle VII Section 2 of the Articles

"-of Agreement when supplementary resources ‘are needed to fore-
i'stald or cope with an 1mpa1rment of the international mone—
tary system in the'aforesaid conditions. In order to -give

effect to these intentions, the following terms and conditions
.are adopted under Article VII, Sectlon 2y of the,Articles of.
Agreement. _ .

'7.Paragraph'l._'Definitions.
| As used in this De01s1on the term.

'(1) : "Artlcles" means the Artlcles of Agreement of the
Internatlonal Monetary Fund -
(ii) f "eredit arrangements" means an undertaklng to lend

to the Fund on the terms’ and condltlons of thls Decision; -
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(iii). “participant" means a_participating member of’a
'partlclpatlng 1nst1tut10n,
(1v) "part1c1pat1ng 1nst1tut10n" means an official insti-
' tutlon of a member that has entered into a credlt arrangement_
with the Fund with the consent of the member, ' | |
(%) : "partlclpatlng member" means a member of the Fund
"that has entered into a credlt arrangement with the Fund
'(v1) 'I."amount of .a credit arrangement“ means the -maximum .
”_amount expressed in units of its currency that a part101pant"
o undertakes to-lend to the Fund under a credit arrangement;
_(vii)',» “call""means:a notiCe=by the:Fund‘to.a participant

‘to’make a transfer under its credit arrangement to the Fund's

: _account;

(v111) ""borrowed currency" means:currency transferred to
fthe Fund's account under a. cndlt arrangement-

' (1x) .e' "drawer" means a member that purchases borrowed
currency from the Fund in an eychange transaction or in an
fexchange ‘transaction under a stand—by arrangement .

(x) i "Indebtedness" of the Fund means the amount it is
-xcommltted to repay under a . credit arrangement.

.Paragraph 2. Credit Arrangements

o A member or 1nst1tut10n that adheres to this Decision under-
'-takes to lend its currency to the Fund on the terms and con-
ditions of this De0151on up to the amount in units of its
_currency set forth in the Annex to thls De01s1on or establlshed

 in accordance with Paragraph 3 (b)



Paragraph 3. Adherence | B

(a) . Any-member or 1snt1tutlon Speleled in the Annex
may adhere to thls-Dec;51on in accordance with Paragraph 3(c).
(b) - Any member.or institution not specified in the Anmex -
that wishes to.become a'participant may at any time, after
consultation with the Fund, give notice of its willingness

to adhere.tO'this Decision, and, if the Fund.shall so agree
“and no participant object, the'member-or isntitution'may'ad--
Ihere in accordance with Paragraph 3(c) when giving motice

- of its w1111ngness to adhere under this Paragraph 5(b),a member
or 1nst1tutlon shall specify the amount, expressed in terms of
1ts currency, of the credlt arrangement whlch it is willing

. to enter 1nto, provided that the amount shall not be less
than  the equlvalent at the date of adherence of one hundred
million United States dollars of the welght and flneness..

in effect on July 1 1944.

(c¢) A member'or institution'shall adhere to this Deci-
sion by dep031t1ng with the Fund an 1nstrument settlng forth
.that it has adhered in accordance with its law and has taken
all steps necessary to enable 1t to carry out the terms and
condltlons of thls Dec181on. On the dep051t of the 1nstru-
ment,the member or 1snt1tutlon shall be a partlclpant as of
-the date of the dep031t or of the effectlve date of thls De-

clslon, whlchever shall be later. -
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Paragraph 4. Entry into Force.

This .Decision shall becone ‘effective when 1t has been
adhiered to by at least seven of the members or 1nst1tut10ns
1ncluded in the Annex w1th credit arrangements amountlng in -
all %0 not less than the equlvalent of five and one-half '
billion Unlted States dollars of the weight and flneness i
in. effect'on July 1, 1944
'IParagraph 5 Changes 1n Amounts of Credlt Arrangements
The amounts of part1c1pants' credlt arrangements nay be. re-
'viewed from time to. time in the light of developing circum-
stances and changed with the agreement of the Fund and all
partlclpants. |
Paragraph 6. Inltlal Procedure | |
- When a partlclpatlng ‘member or a member whose institution
'1s a partlclpant approaches the Fund .on an exchange transactlon
or stand-by arrangement and the Managlng Director, - after .con- |
sultatlon,-conslders that_the exchange-transactlon or stand—by_
rarrangement is necessarj in order to forestall or cope with -
an'impairment of the international monétary system, and that
the Fund's reSources need to be supplemented for this purpose,
fhe shall initiate the procedure for making_callaﬂunder Para- |
graph 7. " |
;Paragraph 7. . Calls -

.(a) o The Managlng Director shall make a proposal for calls
for an exchange transaction or for future calls for exchange |
" transactions under a-stand—by‘arrangement only after consultaticn

with Emecutive Directors and participants. A proposal shall
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become.effective only if itisaaccepted by'participants
-and the proposal is then approved.by the-Eiecutive Directors.
Each part1c1pant shall notify the Fund of the acceptance of
a propesal 1nvolv1ng a call under 1ts credlt arrangement.
- (b). The currehcies and amounts to be called’under one
lor more of the credit arrangements shall be based on the
lpresent and prospectlve balance of payments and reserve po—
sitioms’ of partlclpatlng members or members whose 1nst1tu-u
tlons are partlclpants and on the Fund's holdlngsof currencies.
" (e) . Unless otherw1se prov1ded in a proposal for future
calls approved under Paragraph 2(a), purchases of borrowed
currency under a stand-by arrangement shall be made in the l_-
currencies of partlclpants in proportlon to the amounts in
':the proposal. |
(@) - If a participant_on which calls may be made pursuant
'to:Paragraph 7(a)-for a drauer's purchases under .a stand-by -
-arrangementfgives notice to the Fund that in the participant's
opinion, based on the present and prospective'balance of pay-
ments and reserve position,.calls should no longer be made on
‘the participant or that calls should be for a smaller amount,
the Managing Dlrector may Ppropose to'other partieipants that

substitute amounts be madé avallable under thelr credlt apr- "

- rangements, and this proposal shall be subJect to the procedure

of Paragraph 7(a) The proposal as originally approved under 3
Paragraph 7(a) shall remain effectlve unl ess and until a pro—'

posal for substltute amounts is approved in accordance with

Paragraph 7(a).
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'(e)' When the Fund makes a call pursuant o this Para—

: graph 7, the part1c1pant shall promptly make the transfer in
. accordance w1th the call. '
Paragraph 8. ~ Evidence of Indebtedness‘

(a) - The Fund shall issue to a _participant;, on its re—
quest, non-negotlable 1nstruments ev1den01ng the Fund S .

Ilndebtedness to the- part101pant. The form of the 1nstruments--

c shall be agreed between the Fund and the part1c1pant. )

(b) | Upon repayment of the amount of any 1nstrument'
 issued under Paragraph 8(a) and all-accrued interest, the

instrument shall be returned to the Fund for canoeilation.

If less than the amount of any such 1nstrument is repald, theg .

'1nstrument shall be returned to the Fund,and a. new 1nstru-

ment. for the remalnder of the amount shall be substltuted

--w1th ‘the same maturlty date as in theé old 1nstrument.

-Paragraph 9. Interest and Charges
‘(a) " The Fund shall pay a charge of one—half of one per'
‘cent -on transfers made in accordance w1th Paragraph 7(e).
(v) - The Fund shall’ pay 1nterest on its 1ndebtedness
at the rate of one and one-half per cent per annum. In the.
.event that this becomes, dlfferent from a ba51c rate deter—
m;ned-as follows;'uu _
j.the charge levied by the Fund pursuant to Article v,
Sectlon 8(a) plus the: charge 1ev1ed by the Fund pursuant
to Article v, Sectlon 8(0)(1), as changed from tlme to

time under Atrticle V, Section 8(e), during the flrst year
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after a'purchasefof éxchange from the-Fund, ninus one-
_ Phalf of one per'Centg | : |
" the intere‘st”p-aya-bl-e by ‘the Fund shall be changed by the

same amount as from the date.when the difference in the :
bas1c rate takes effect.. Interest shall be paid as soon as.
p0351b1e after. July 51, October 31, January 51, and Aprll 30."
(c) Interestand charges shall be pald 1n gold to the' |

extent that tnls can be effected in bars.l Any balance not |

50 pald shall be pald 1n Unlted States dollars. ' _

(d) Gold payable to -a part1c1pant in accordance w1th _
= Paragraph 9(b) or. Paragraph Al shall ‘be dellvered at any gold
-dep081tory of the Fund chosen by the partlclpant at whlch the
Fund has suff1c1ent gold for maklng the payment. Such delive-

;ry shall be free of any charges or costs for the partlclpant

':"Paragraph 10. Use of Borrowed Currency

‘The Fund s pOllCleS ‘and" practlces on’ the use of 1ts re—
sources and stand-by arrangements, 1nc1ud1ng those ‘relating
7' to the perlod of use, shall apply to purchases of currency
borrowed by the Fund. . L . '
'Paragraph 11.. | Repayment by the Fund . _ 4
IvCa) o Subgect to the other prov151ons of th1° Paragraph 11,
-the Fund, five years after a transfer by a part1c1pant, shall
) repay the part1c1pant an amount equlvalent to the transfer
'calculated 1n accordance w1th Paragraph 12. - If the drawer
for whose’ purchase part1c1pants make transfers 1s commltted

to_repurcnase at a f;xed date.earller than five years after
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'ltu purchase, the Fund shall repay the partlclpants at that
' date. Repayment. under this Paragraph 11(a) or under Para-
graph 11 (c) shall be,'as determined by  the Fund, in the
'participant's currency'whenever feasible, or in gold, or,
after consultation ‘with the partlclpant, in other currencies
that are convertlble in fact. Repayments to a partlclpant
under the subsequent prov151ons of thls Paragraph 11 shall
be credlted agalnst transfers by the parrtlclpant for a,

drawer s purchases in the order 1n whlch repayment must be

'_,made under this- Paragraph 11 (a)

7(5): ' Before the date prescrlbed in Paragraph ll(a),_the

Fund, after consultatlon w1th a part1c1pant, may mke re-

payment to the partlclpant, 1n part or 1n full, w1th any

1ncreases 1n-the Fund's holdlngs of the partlcipant's cur-

rency that exceed the Fund's worklng requlrements, and

'“ part1c1pants shall accept such repayment.

(¢) Whenever a drawer repurchases, the Fund shall

promptly repay an equivalent amount; exdept-in.any‘of the
foilowing cases. | ‘ | . |

:.i(i) The repurchase is under Artlcle v, Section ?(b) and |
can be 1dent1f1ed as belng in reSpect of a purchase of

fcurrency other than borrowed currency.

(ii) The_repurchase 1s‘1n dlscharge of_afcommitment
enteréd into on.a-purchase-of,currency.other than borrowed

currency.



»(iii) The repurchase entitlesgthegdrawer.to-augment rights
under 2 stand-by arrangement pursuant to Section IT of De-
~cision No.876—(59/15) of the Executive Directors, provided
that, to the extent that the drawer does not exerC1se
h‘such augmented rights, the Fund shall promptly:repay an
equivalent amount on theexpiration'of the stand;by arrangef-
'ment. | | l
(a) - Whenever the Fund dec1des in agreement w1th a drawer
Ithat the problem for which the drawer made 1ts purchases has
been:overcome, the drawer_shall ‘complete repurchase, and the
Eundmahall complete:repayment and'be entitled‘to.uSe-its
.holdings.of the drawer's currency.below 75 per'cent of'the
drawer s quota in order to complete such repayment.
;(e) . Repayment under Paragraph ll (c) and (d) shall be
made in the order-established under Paragraph 11 (a). and
bain proportion to the Fund's 1ndebtedness to the participants
- that made transfers 1n respect of which repayment is being
made. . . _ o
L (£) Before the dte prescribed in ‘Paragraph 11(a) a partié
cipant may‘give notice repreSenting that there is a balance
of payments need for repayment of part or all of the Fund's
'1ndebtedness and requesting such repayment. The Fund shall
glve the overwhelming beneflt of any doubt to The participant's
'representatlon. Repayment shall be made after consultation
w1th the participant in the currenc1es of other members that

-are convertible in fact, or made in gold, as determined by the
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Fund; If‘the Fund's holdings of ehrrencies:in which repayment
should be made are notb Whellyvadequate; individual partici-
pants shall-be requested, and will be expected, to provide
“the necessary fbalancehunder their creédit arrangements. If,
notwithstanding the expectation that the participants will
' 'previde the'neCessary balance they fail te'ﬂdbsq, repayment_‘

" shall be madeito the extent necessary in the cnrreneylof |

© the drawer for whose purchases the partieipant‘requesting.refa
;'payment mademtransfers._ Fer ali of ‘the. purposes'of this Para-
..graph 11, transfers upder this Paragraph ll(f) shall be deemed”-
to have been made at the same time and for the same purchases
as the transfers by the part1c1pant obtaining repayment under
this Paragraph ll(f) | - ‘

4'(g)_ : All repayments to a partlclpant in a currenqy other

‘ ‘uthan-its own shall be gulded, to the-max1mum extent practlc-

~able, by the present and prosPectlve balance of payments and
reserve p051t10ns of the members ‘whose currenc1es are to be

used in repayment. . |

(h) The Fund shall at no t1me .reduce its holdings-of a
drawer's currency below an amount equal to the Fund's 1ndebt-

- edness to the partlclpants resultlng from transfers for the
'-drawer ''s purchases.. '

(i) - When any repayment is made to a.partlclpant, the ~amount.
that can be called for under its. credlt arrangement in accord—
ance with this Decision shall be restored pro tanto but not

_beyond the amount of the credlt arrangement.
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Paragraph l2;.eRates of Exchangel;.

(a) - The value cf'anj transfer:shall_be calCulated as

of the date-cf'theutransfer in terms of a stated number of
fine ounces of gold or ef the United States dollar of the
weight and f1neness in effect on July 1, 1944, and the Fund
shall be obllged to repay an equlvalent value._

(b) .. -' For all of the purposes of thls Beclslon, the equi-"
talent in currency of any number of flne ounces of gold or
-rof theiUnlted States dollar of the welght and flneness in
:effect on July l, 1944, or v1ce versa, shall-be calculated .
at the rate of exchange -at Wthh the Fund holds such currency
'at the-date as of which the calculatlon is made; prov1ded

" however that the provisions of Declslon No.%21~ (54/32) of the-
Executlve Dlrectors on. Transactlons and Computatlons Involv1ng
Fluctuatlng Curren01es,.as amended by Dec1s1on No.l245-(61/45)
and Decision No. 1283-(61/56), shall determine the rate of |
exchange for any currency to which that.decision;'as amended,

has been applied._

' Paragraph 15. ‘ Transferablllty

A part1c1pant may not transfer all or part of its clalm
.u.tc repayment under a credlt arrangement except w1th the prlor-
!'consent of the Fund and on such terms and condltlons as the
. Fund may.approve.. B
,_ P'aragra'phll-k' . Notices’
Notlce to or by a partlclpatlng member under thls Dec1s1on
shall be in wrltlng or by cable and shall be givento or by the,

- fiscal agency of the partlclpatlng member designated in
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-accordance with Article V, Section 1 of the Articles.anc
Rule G-1 of the Rules and Regulations of the Fund. - Notice
to or by a particinating.institution shall be in writing-cr
by cable and shall be given to or by the participating insti-
tutiom. | | T
_ Paraéraph.l5. ' Amendment | |
| _ This Decision may be'amended during the.period:prescribéaf
in Paragraph 19(a)1on1y:by-a decision of the Fund‘and with |
the”concurrence cf-all participants.' Such'concurrence.éhall :
-not be necessary for the modification ef the Decieicn;on"its.
reneWal'bursuant to Paragraph 19(b). _ o
‘Paragrapn‘16; Withdrawal'ef Adherence

A.participant_may Withdraw'its adherence to thie:bécieion
in accordance with Paragraph l9(b)mbut may not witnéraw
. within the period. prescrlbed in Paragraph l9(a) except w1th
the agreement of the Fund and all partlclpants.
Paragraph 17.. W1thdrawal from Membersh;p.

If a participating member or a member whose institution
is a partlclpant w1thdraws from membershlp in the Fund, the
partlclpant s credit arrangement shall cease at the same - tlme'
. as the w1thdrawal takes effect ' The Fund's 1ndebtedness under
the credlt arrangement shall be. treated as an amount die from
.the Fund for the purpose of Artmcle XV, Sectlon.By and_Schedule.'
D of the Articles. ' T
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Paragraph 18, Susbension_of Exchange TranSaetions and

>

quuldatlon _
(a) - - The right of the Fund to make calls under Paragraph 7
and the obllgatlon“to.make repayments under Paragraph-ll shall,
be suspended durlng any suspehsion of exchange transactions
under Artlcle XVI of the Artlcles.'
(b) In ‘the event of llquldatlon of the Fund, credit
arrangements shall cease and the Fund s 1ndebtedness shall
constltute llabllltles under Schedule E. of the Artlcles. For'
the ‘purpose of Paragraph 1 (a) aof Schedule E, the currency
in which the 11ab111ty of the Fund shall be payable shall . be
first the partlclpant s currency and then the currency of
the drawer for whose purchases transfers were made by the o
partlclpant.
'Paragraph 19;' :Period and Renewal
£a) This Decisidn'shall continuefin existence for four
years from its effective date. . . | |
(v) '_ This Declslon may be renewed for such period or
‘periods and with such modlflcatlons, subject: to Paragraph 5, h
"as the Fund ‘may decide. The Fund shall adopt a de0181on .on
renewal ~and modlflcatlon, if any, not later than twelve. months<
before the end of the perlod prescribed 1n Paragraph 19(a).;;-
Any part1c1pant may adv1se the Fund not: less ‘than six months
.before the end of the perlod prescrlbed in Paragraph 19 (a)

that it will w1thdraw 1ts adherence to the Declslon as renewed



.In the absence'oflsuch notice, a participant shall be deemed
| ' to continue to adhere to the Decision as renewed. Vith--
drawal of adherence insaccordance with this‘Paragraph 19(b)
'bp‘a_participant; whether or not included in the Annex, shall
'not.preclude_its suhsequent adherence iniaccordance with
Paragraph B(b)-
(e) va'ﬁhis Decision isvterminated-or not ‘renewed,.
Pardgraphs 8 through 14, 17 and 18(b) shall nevertheless con-
. _tlnue to apply in. connectlon with any 1ndebtedness of the Fund
iaunder credlt arrangements in existence at .the date of the )

: termlnatlon or explratlon of the De0151on until repayment 1s

.completed.. If a partlclpant w1thdraws its adherence to

.thls Dec1s1on in accordance w1th Paragraph 16 or Paragraph

: l9(b), it shall cease to be a partlclpant under the De0151on,
lbut Paragraphs 8 through 14, 17 and 18(b) of the Dec1s1on |
as. of the date of. the w1thdrawal shall- nevertheless contlnue
. _to apply to any 1ndebtedness of the Fund under the former -
| credlt arrangement untll repayment has been completed
Paragraph 20. Interpretation

Any question of interpretation'raised in connection with

this Decision which does'not fall~within'the purview of
Artlcle XVIII of the Artlcles shall be settled to the mutual -
satlsfactlon of the Fund, the part1c1pant raising the question,
and all other partlclpants. For the-purpose of this: Para—
'_graph 20 part1C1pants shall be deemed to 1nc1ude those former
part1c1pants to which Paragraph 8 through 14, 17 and 18(b)
contlnue to apply pursuant to Paragraph 19(c) to the extent



| that-any'such'forﬁer,pérticipant is affected by a question
. of interpretation that is.raised..
ANNEX

Participants and Amounts of Credit Arrangements

Units of -
Participant's
AR . Currency '
 '1,;.Uh1ted States of Amerlca usg f2 000,000, 000
' 2: Deutsche Bundesbank ‘M 4, 000, ooo 000 B
. 5.1uun1ped Klngdom‘.:_ff S ) : ;e' 357 142 857_
4:¥-Fréncef” o 'f,5' . NF - 2,715,381, 428
5. Ttaly = . ._:-_." Lit'”'3543,75@;OO0,00Q.i
6. gapam . . . " Yen  90,000,000,000
‘7;; danadai o " Can g - 216,216,000
3'&=Nmmmﬂmﬁg‘_' L . 724 000,000
'9;1:Be1g1um o f'“ BFE - 7,500,000,000.
" 10, Sverlges lesbank : Skr. | 517,520;000:

Decision No.1289-(62/1)*
| Janpary 5, 1962

. % As amended, effectlve August 1 1962, (Dec151on No.1562-(62/52}
- duly. 9, 1962) and, effective October 12, 1962 (Dec151on No.
- 1415-(62/47), September 19, 1962),

" The- General. Arrangements to Borrow entered 1nto force on
October 24 1962, 4



 APPENDIX V.
COPY

Luftpost' Elnschrelben.‘

The Managlng Director
International Monetary Fund
19th and H Streets N.W.
waShin&bon 25 3 D C .

U.S.A. B

J110 S Frankfurt " June 15th, 1962.

Ref.i Instrument of Adherence

" Dear Mr. Jacobsson-

| We beg to notlfy you that the Deutsche Bundesbank, in
f;accordance w1th the law concernlng the Deutsche Bundesbank
liof July 26, 1957, hereby adheres to De0151on No.l289 (62/1)
h'of January 5, 1962. of the Fund's Executlve D1rectors on.

. General Arrangements to Borrow and that the Deutsche Bundes—
:_bank has taken all steps necessary to enable 1t to carry out

"-,the terms and condltlons of- that De01s1on.

Very truly yours,
' DEUTSCHE BUNDESBANK
-sgd. Karl Blessing ., - Dr. Troeger

President Vice-President
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APPENDIX VI,
COoPY Stockholm, June 7, 196Z2.

Sir,
Pursuant to the authorization granted the

Sveriges Riksbank by the Riksdag by its decision announced
in letter No.178 of 3rd May, 1962, we take pleasure in
notifying you that the Riksbank on behalf of Sweden hereby
adheres to the Decision of the Executive Directors of the
Fund on General Arrangements to Borrow (E.B. Decision n.
1289-(62/1) of 5th January, 1962) and that all steps necessary
have been taken to carry out the terms and conditions of
that Decision.

Yours faithfully,

SVERIGES RIKSBANK

Signed Per &sbrink

E. Bergman

The Managing Director
International Monetary Fund
19th and H Streets
Washington 25, D.C.
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 APPENDIX VII.

H. Abdulbagi,
University of Durham .

Ge. Nlcoletopoulos, Esq.,

The Deputy General Counsel,

- I.M.F., Washington D. C., '

v. S A. :

Dear Sir, _
-This is to acknowledge W1th thanks the recelpt of =

-your letters of . May 21, 1968 and Nov. 19, 1968.

- 1l As . regards “the contents of 1etter of May 21 1968

-lI shall be very grateful if you could kindly. let ne. know -
'jas to how and on what terms the approval of German Federal
Government, 1n respect of partlclpatlon of the Deutsche
Bundesbank to the G A, B., has-been conveyed to the Fund.

' The same 1nformat10n regardlng Sverlges lesbank also will
be appre01ated S h ..‘ . v _
2." ' The Fund Executlve Board's De0151on No.1562-(62/32),,
adopted on July 9,’ 1962 was not publlshed in the Fund'
‘Summary Proceedlngs of 1962, I shall be grateful 1f you
could klndly furnlsh me with a copy of the consents of th1s

De0131on cevesses

_' Yours s1ncere1y, -

(sd. ) H." Abdulbaql
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| I_"APPENDiX.’VIII;
INTERNATIONAL MONETARY FUND
WASHINGTON, D.C. 20431
- Jan. 16 1969

Dear Mr. Abdulbaqu.f

o ‘ ‘ Thls is in. response to your letter of December 5,
.f1968._ | _ _ . | , -J .

- With“respect to your question on the approval of the
Government of - the Federal Republlc of Germany regardlng the
adherence of Deutsche Bundesbank, and the approval of thc -
Government;of Sweden_regardlng the-adherence.of Sverlges
.Riksbank; to"thé GeA.B.y. the approvals were given. by letters
from these two Governments to the Fund "No terms Were imposed,:
that is. to say, " the 1nstruments of approval Slmp1J stated |

ithat the respective Governments approved the borrow1ng by

' the Fund from thelr central banks up to the amounts and under

" the terms and condltlons set out in the Fund's de01s1on -on

the G.A.B.

| | The Fund's" Dec131on No. 1562—(62/32), adopted July 9,

' 1962, to whlch reference is made in the footnote at page 66

'of Selected Decisions (Thlrd Issue) stated that 1n the Annex to

Dec151on No.1289 (62/1) “Sverlges lesbank" shall be substltuted
for ﬁSweden" and that thls amendment sball become effectlve wnen
the consent of all tne prospective participantsfto,the amendment
is givenf | T '
'..,,;......,. o Slncerel gours,'

e

. ) (sd ) G. Nico oulos
dr:-d:-dbdulbaqu Deputy Genegal Counsel



APPENDIX IX,
H. Abdulbaq1,
Un1vers1ty of Durham.

G. Nicoletopoulos, C ' if"'......'..
Deputy General Counsel, . 8th May, 1968.
Internat10na1 Monetary Fund. '
Dear Slr,-
.......... I shall be grateful if &Ou could hindly
_clarify'the nosition'of“the‘Fundron the following point.
',Sinoe, according to Article VII 2. of LA A..'the Fund
.is‘assumed-to come to6 agreement regardlng the General
Arrangements to Borrow, with member States of the Fund and
s1noe Para. lh of the General Arrangements to Borrow 1s, on
1,the Iace of it, dlflerentlatlng between Participating members
-(by referrlng t0 Art. VI. of I'.A.A. and Rule G.f. of the RR)
and Partlclpatlng Instltutlons (by not referrlng to ‘the above ’
Iprov1s1ons) to the General Arrangements to Borrow. And s1nce,
ion the other hand, the Deutsche Bundesbank has adhered to the
General Arrangements to Borrow (as an orlglnal party) there-
“fore kindly 1et me know of any deolslon, made by the Fund under
n_th ,AA, following whlch an institution as such can‘come into
an_agreement (as‘an_original-party)omith the Fund, under Artiole;
CVII, 2eeeiiiiin. T | -
Thanhing &ou,
Yours sinCerer,».'

(sd.) =~ H. Abdulbagi.-

‘



s8¢
APPENDIX. X.
. INTERNATTIONAL MONETARY FUND
WASHINGTON, D.C.-20451
May 21, 1968
.;Dear Mr. Abdulbagri:
| ThlS is w1th reference to your letter of May 8, 1968 -.
Article VII, Sectlon 2 of ‘the Artlcles of Agreement '
. of the Fund permlts the Fund to borrow a members currency -
either from the member 1tse1f or, with the approval of the-"
1:_member, from scme_other source w1th1n or out51de the terrl—
tories of the member, It was on the ba51s of that prov131on
that, w1th the- approval of the German Federal Government,
the Deutsche_BundeSbank became a_partlclpant 1n the Generai
' Arrangements to Borrow, It is a_participant'in its own riame" - -
and.not a fiscal. agenc& for Germany.

' Paragraph 14 of the G. A B. does’ not contain a sub-
stantlve rule but 51mply sets forth a procedural rule dealing
with the channels of communlcatlon regardlng G.A. B. matters.

I trust that the foregolng gives- you the answer to
your questlon.
'Sincerelyiycurs,
(sd.) G Nicoletopoulos
| . D6putyrGenera1'Ccunsei
Mr. H. Abdulbaqii: o

The Graduate Society
Unlver51ty of Durham -
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APPENDIX XI

| . . .. H. Abdolbagi,
Your Re:f'J 111’1%524’68 The Graduate Soc1ety,

. University of Durham'

The DeutSChe B'lmdesbank, ‘ g 6o s s ssensesee
6 Frankfurt 1, F.R. of Germany. :

-_}.lOth August, 1969.

. Dear Sir,. o ' '

f_1. Art. 7(1) of the "Law concernlng the Deutsche Bundesbank“
of June 26, 57 states ) ’ | '

"(l) .+« More’ partlcularly, the folloW1ng bu51ness shall ‘be
reserved to the Dlrectorate. oee 3. ‘Foreign exchange

transactlons-and transactlons with,forelgn countrles:'.{."

I shall be grateful if you could klndly let me
',:know whether the Deutsche Bundesbank has been empowered w1th
the treaty-maklng power - under the Constltutlon of the F.R.
. of Germany Any 0uher 1nformatlon concernlng the legal
lstatus of the Deutsche Bundesbank, under the Constltutlon of |
F.R. of Germany would bezpprec1ated.

_2............ And is there any Parllamentary authorization'
concernlng DM 4, OOOm. the Deutsche Bundesbank's "credlt

arrangement“ under the G.A.B.?

s eseveee
Yours sincerely,

' (sds)  H. Abdolbagi =
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APPENDIX XII.
DEUTSCHE BUNDESBANK -

.'DeutSche Bundesbank. 6 Frankfurt 1. Postfach 5611

Mr. H. Abdulbaqi .
The Graduate Society,
. University of Durham

_ . _ o . _ .LFrankfurt am Main

J-l}/8060/69 - 26.8.845 20 August 1969_

" Ref.: Your letter dated Aug. 11?'i969,
_S-ir, " .o -

J: We shoﬁld like to. aﬁswer your ouestions as follows:-:'
.1;._‘ . Artlcle 88 of the Basic Law (Constltutlon) of the
'Federal Republic of Germany prov1des that tne Federatlon
shall set up a Federal - Bank w1th the functlons of a monetary
”authorlty and a bank of 1ssue. Accordlngly, the "Law concerning
the Deutsche Bundesbank" establlshed the Federal Bank as an ;
autonomous federal institution and as a legal ent;ty.under'
public’ law (Art. 2).

Be ciesecsnceses b
3. As ‘the Federal Bank may engage@ ih all transactions.in1
VOlving banking busineSS“with foreign countries (Art 19 Sec.d

- No.9 and Art.22) it was entiteld to join the GAB as a partici-~ -
- pant with the approval of the Federal Government (Article VII -

- Sec. 2 (i), Articles of Agreement of the IMF) Consequently, no
parllamentary authorization was necessary.

- Sincerely " Yours,
Deuthsche Bundesbank
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LOIS, ARRbT Y] ROVAUX E1 ACTDS DU GOUVERNEMhNT

' MINISTERE DES FINANCES
" 19 Juin 1962;'—.Afréﬁé royal. - Adhésion de la Belgique»é la
décision du Fonds monétaire ihtéfnat;onqlsen date du 5 jan-
-viérwl96é1 felafi#e.au-fenfqrcement-deé-ﬁeanurces;&udif-Fonds.f
' BAUDOUIN, Roi des Belges;- IR '
A tous, presents et é venlr, Salut._

Vu l'artlcle 68 de 1a Constltutlon,

iVu la loi du 26 decembre 1945 approuvant 1'Accord international
consacre par 1'Acte .final ‘de la Conference monetalre et finan- _
c1ere de Bretton Woods creant 1e Ibnds monetalre 1nternat10na1,
Vu 1'av1s de Nos Mlnlstres qui .en ont dellbere en Consell- .
Sur la prop081t10n de Notre Ministre des Binances, '

Nous: avons arrété et arrepons; f.' |

Articlezl. ,thre Ministré des Finanqes est autorisé_é notifier
au Fonds monéiain:interhational 1'adhésion deila Belgique &

1la de0151on du . Conqell dr admlnlstratlon dudlt Fonds, en date
qdu 5 3anv1er 1962, relatlve au relnforcement des ressources du
-nonds monetalre 1nternat10nal. | .

Art.2. L'acte d'adhe51on de la Belglque '3 la de0151on visée’

a 1! artlcle preqedent ne sortira’ son plein et entier ‘effet

qu’apfés fatifiéations par_leé Chambres légisiatiVes.
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Art;T3;”'Notfe Hihiétie dgslﬁinanceé est chargé -de 11 exécution .
f:du present arrete. ' o |

Donne A Burxelles, le 19 Juln 1962.

BAUDOUIN
. »Par le Roit:
Le Ministre des. Finances,

A De@uﬁe e
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APPENDIX XIV.

FILE NO. 612407
FINANCE CENTRAL FILES.

MINISTER OF FINANCE - PRESS RELEASE .

) The Honourable Walter L, Gordon, Mlnlster of Flnance,

announced today that on January 21, l96h, he 1nformed
Mr. Plerre—Paul Schweltzer, the Managlng Dlrector of the J
Internatlonal Monetary Fund that Canada now adheres to the
deecision of: the ‘Executive Dlrectors of the Internatlonal Mon-
etary Fund on the General Arrangements to Borrow and, 1n
accordance w1th its law, has taken all steps necessary to
enable 1t t0 . carry out the. terms and condltlons of the dec1s1on..‘

By this actlon Canada 301ned nine other leadlng 1ndus- |
;trial countries (helgium; Cermany, Francée, Italy, Japan,
Netherlands, Sweden, Unlted Klngdom, Unlted States) in under—.
taklng to prov1de standeby credlts totalling U.S. g 6 bllllon
to the Internatlonal Monetary Fund. ' '

Canada has agreed to a'maximum commitment ong.S.
1 200 mllllon. vlf o |

Canada completed the leg1slat1ve steps necessary for
full partlclpatlon in the last -session of Parllament with
the amendment of the Currency Mlnt “and Exchange Fund Act to
allow the M1n1stcr ‘of Flnance to purchase, out of the |
.Dxchange Fund. Account securltles of the Internatlonal Monetary‘.

Fund maturlng not later than five years from date of issue,
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Such ‘securities would.be issued when a country provided

loans under the General Arrangements to borrow
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APPENDIX XV
DEUTSCHE BUNDESBANK

Deutsche Bundesbank, 6 Frankfurt 1, Postfach 3611

Mr. H. Abdulbaqui
The Graduate Society,
University of Durhan,
38, 014 Elvet,
Durhanm

U.K.

J110/3889/68 Frankfurt am Main
Apirl 10, 1968

Your letter dated March 28, 1968

Sir:

The enclosure is a copy of the instrument of adherence to

the General Arrangements to Borrow, sent to the I.M.F. with

the approval of our Government on June 15, 1962.

Our institution being immediate participant in the General

Arrangements to Borrow, parliamentary action was not required.

Yours sincerely,

DEUTSCHE BUNDESBANK
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. APPENDIX XVI

BLT/NL - ° Paris Le 25 June 1970

Winistére-de 1'économie et des Pinances
;'Dlrectlon du Tresor .

. Serv1ce des .Affaires - Internatlonales :
-'Sous—Dlrectlon ‘des Affaires Multllaterales
) . Bureau B 2. .

N¢;14684.

Mon91eur, _ L _
_ ' En reponse a. votre lettre du 4 Juln 1970 dans
'.Jlaquelle vous me demandlez de vous communiquer dlvers docu~
*ments_relatlﬁs auvaceords Généraux d-Emprunt, j_al 1'honneur
.délfoué:faire'éavoir qﬁ'il-né m'est malheuQeusémenf pas
“p0531b1e de- satlsfalre votre requete, en raison du caractére
_confldentlel des documents en questlon. | ‘ |
o Je le regrette et vous-prleﬂd'agréEr,'Moﬁsieur,,
ivassurance deé ma_COnsidération:distinguée.- |
| Pour - le'Mlnlstre et par autofisationr
Le Directeur du Tresor,
" Pour le Directeur :
L'Inspecteur des Pinances

* chargé de MlSSlon.;

I _ | Slgne Bloch-Lalne."



APPENDIX. XVIT.
SVERIGES RIKSBANK
UtI‘ e S ekr R

| | ‘Stocknolm, 4tH April, 1968
SB/Spr- ST : .

Mr. H. Abdulbaql .
The Graduate Society -
University of Durham
38 014 Elvet

. Durham - '
-_England.v-
'DearZSir,

We may add that for the 1mplementat10n of the
'agreement two amendments were made 1n the Sverlges les—
bank’ Act of 50mh -June 1954 (furnlshed you w1th our letter
'of 22nd" January, 1968) Paragraph g) was 1ncluded in Art.
lO and Art.15 was amended to the effect that the lesbank :

'may grant credits to the Internatlonal Monétary Fund.

Yours féithfully,'
SVLRIGLS RIKSBANK
1-¢(sd ) Eu_Bergman-_v-

'(sd.)" N ~ 8. Brinck -



| APrEﬁDIx»xﬁIrI

"Public Law 87 - 490 '
-87th Congress, H.R. 10162
' :_June 19, 1962 -

&n Kev. . 76.smar.i0s. -
;To“éménd“the sretton Woods Agreements Act to ' o 7
'_authorlze the Unlted States to partlclpate 1nir
‘_loans to the Internat10na1 Monetary Fund to '
strengthen-tge 1nternat;ona1 monetary systemg
Be it enacted byythe.SenateTand Hodse of

Representatlves of the- Unlted States of Amerl-

ca in Congress assembled That ‘the’ Bretton " Bretton Woods *
Lo . . Kgreements Act,
"-Woods Agreements Act as amended (22 U S C : amendment.

286-286- X-1), is amended by adding at the end '5333§i;%;5%gi'
". thereof the follow1ng new sections: ST -
."Sec. 17 (a) 'In order.to carry out the pur- '

poses of the decislon of January. 5, 1962, of |

. the Executlve D1rectors of the Internatlonal

Monetary Fund the Secretary of the Treasury

is, authorlzed to make loans, not to exceed |

g2, 000,000,000 outstanding at any one time ) -

.to the Fund under artlcle VII, seotlon 2(1),

fof the Articles of Agreement of_thelﬁund. Any

'1oan under tne anthority-éranted in thrs‘sub-p

section shall be made with due regard to the



gjﬁ
' present and prospectlve balance of payments
and reserve p031t10n of'the"Unlted States,
'"(b) For the purpose of making 1oans‘to _Appropriation.'-
the International Monetary Fund pursuant to AR '
this section, there is hereby authorlzed to
be approprlated S 2, OOO 000,000, to remain
:avallable until. expended to meet calls by the
'Internatlonal Monetary Fund . Any_payments _
T made- to. the Unlted States by the'internrei"'
..tlonal Monetary Fund a8 a repayment on account
of the principal of a loan made under thls
_sectlcn shall contlnue to be avallable for
loans to the Internat10nal Monetary Pund.-
“(c) Payments of 1nterest and charges to
-7the Unlted States on-account of'any_loan to
| the'international Monetary Pund shail be' covered

into the Treasury as miscellaneous'receipts.;j

. In addltlon to the amount authorlzed in sub--

: sectlon (b), there is hereby authorlzed $o Dbe

approprlated such amounts as may be-necessary.f

;_ for .the payment of charges 1n connectlon w1th_ i

uany purchases. of currencies .or gold by the
United States from_the.Internat;onal.Monetary |

Fund. .
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ﬁSEC 18. Any purchases of currencies'cr'godd

by the United States from the Internatlonal Mo-"

netary Fund may be transferred to and admlnls-
_tered by the fund established by section 10 of;
the Gold Reserve Act of 1934, as amended (31
.U S.C.822a),- for use in accordance with"the
prov151ons of that-sectlon. The Secretary of

the Treasury 1s authorlzed to utlllze the re-

. sources. of that fund for the purpose of any re-.r

oayments in connectlon with such transactlons "

' .SEC-Z.' The 1ast sentence of sectlon T (¢) of -

the Bretton Woods Agreements Act (22 u. S C..n'
286e) is amended to read. as follows: WThe-

‘face amount of special notes issued to' the -

Pund under the authorlty of thls subsection aﬁd i

outstandlng at any one t1me shall- not exceed in
the aggregateé the amount of the subscrlptlon -
_of the United-States actualiy paid to.the
IFund ‘and the dollar equlvalent of curren01es -
.and gold which the Unlted btates shall have
purchased from the Fund in accordance w1th the
'Artlcles of Agreement and the face amount of .

such notes 1ssued to the’ Bank and outstandlng

at any one t1me shall not exceed in the aggregate

514,

‘Currencies

or gold
purchases,
transfer.

48 Stat.34:

Special

. notes,

59 Stat.

" the amount of the subscrlptlon of. the Un1ted States

actually pald to the Bank under article II, sectlon
7 (i), of the Articles of Agreement of the Bank".

“Approved June 19, 1962,
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' APPENDIX XIX .
GROUP OF TEN COMMUNIQUE

L, - Tﬁe Ministers and central bank goverﬁqrsrof the 10
countries participating in the General_Arrangemente to Borroﬁ
" met in Bonnoon November 20-22, 1968,  under the chairmanship
of-Karl_SchilIer,,Minister of Economics, Federal Republic of
Germenyfl- _ | |

iPierre—Paul Schweit@er,”managing director of the
Inﬁernetiodal Menefary Fund, took pert in ﬁhe meeting, which
was also attended by the President of the Sw1ss Natlonal Bank,
the Deputy Secretary-General of the 0.E.C. D., the general .
manager of the B I.S. and the Vlce-pres1dent of the Comm1381en
of the European Communltles. |
2. -The,meetlng was called by its chairman, Minister
Schiller, on the'propOSal of several member countries.  The '~
_ministers and'governers.hadra comprehensive and thorough
exchange of views on the basic problems of balaﬁce-of-payments
dlsequlllbrla and on the recent sPeculatlve capltal movements.,

_3;- . The part1c1pants agreed that 1nternat10nal monetary '

- stablllty 1s the joint respon51b111ty of all countries in the

B 1nternatlonal economlc communlty.d Both deficit and surplus

.,.countrles expressed thelr w1111ngness to contrlbute effectlvely

~to the stablllty of the 1nternatlonal monetary system through
_approprlate and concerted economic pollcles. They agreed on

measures to counter sPeculatlve capltal movements.



4, _. .Minister $chiller.exp1ained tﬁe decision of the Fe-
deral Government of Germany to introduce‘iﬁmediately tex re-
-lief on importa of 4 per cent ef their value-and a tax burden
on exports of 4 pef cent  of their value.

| | These measures will substantially reduce the German'
trade surplus. The Gerﬁén Government_aiso intends to restrict
certain Shprt—term traneactions of German baﬁks with non-
reeidents;' and the Federal Bank has decided yesterday to raise
to- lOO per cent the reserve requirements on additions to
j'banks' liabilities to forelgners. |
5. After thorough d:scuss1on of the German measures
" the minlsters and gevernons agreed that these measures-would.
make a. significant centributien to the stability of the mome- .
tary_system.and the adjustmeht_process;'.In.the light of
thoee measures, they endersed the deéisioh by the Federaln
Government to maintaiﬁ the parity of the Deutsche Mark.
6. The Freneh Economic and Finance Ministef explained
the situation of the French currency, the measures already
‘taken towards a restoration of internal and external 3
“equilibrium, and the problems still to be solved,
"7.'.' It was decided to set up a new central bank credlt
fac111ty for France in the amount of 22,000m (£83%3m.)
‘This is in addition to France's substantial -drawing facilities |

in the I.M.F.
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8e ' The dec1s1on on the above mentloned credlt fa0111ty'7
-underllnes the determlnatlon of monetary authorities. to
counter speculatlon and to offset the effect on reserves of ;
i-destabllshlng short term capltal flows.f For the same-pur—.
"pose the  governors, together w1th the B. I Ses Wlll examlne.
new. central bank arrangements to allev1ate the 1mpact on -
'reserves of speculatlve movements. | |

9. .'{- The partlclpants welcomed the measures taken Wthh

w111 make a maJor contrlbutlon to the restoratlon of 1nter-._.‘”

natlonal payments equlllbrlum.



PUROSA,

olwh

. H Abdolbaq1 —
:APPEVDIX XX . Uni¥ersity of Durham,

-"-.I...loio

3rd September, 1969

s

G N. Nlcolet0poulos, Esq.,
IMF Washﬂngton D.C., U.S.A.
'Dear Sir,

viveeeeal I shali_be grateful if you could kindly
send me eepies bf 1mp1ement1ng agreemelis concluded
between Sw1tzer1and . S.A. cand U K., under paragraph (2)
«of M. A. Zehnder s Letter of June 11 196u
| " If the sendlng.of coples ‘of the 1mplementing'agreemenﬁeﬁa
" is not possible, could you_kindl& ﬁhrew'Iight on their.sﬁayna
and scope. of operation, o o |

Furnher,-in,jeur famphlet eeries No.ll, at page 11 it ‘
ris-Said; L | | o
| | "..;‘there have-neen «% . OcCcasions on which interpret-

ative understandings'bf the Generai'Arrangements have

been necessary."
I shall be grateful if you-could also send me the contents or ‘
..reference to the contents of those 1nterpretat1ve understandlngs

Thank you again and I shall 100k, forward to the pleasure-

" of hearlng from you.

Yours sincerely,.

(signed). " H. Abdolbagi.



APPENDIX XXT.
INTLRNATIONAL MONETARY FUND
WASHINGTON, D.C. 20431

Sept. 23 1969

' ﬁear Mr{ Abdolbaqu}

T regret that we cannot’ make avallable to you

’ coples or - 1nform you of the content of the_"Implementlng
"Agreements" between SW1tzerland,»on the one hand, andvthe
..Unlted States. and the United Klngdom, on the other."However,
l;you may w1sh to request copies of these agreements dlrectly
‘pfrom_the partles to them.

| The informal "1nterpretat1ve understandlngs" referred
| to on page 56 of Pamphlet No.ll. are of an operatlonal or
procedural nature. An example of such an understandlng is
'the following: Paragraph 7(d) has been understood to apply
not only when - -a participant on which calls may be made is of
'.the opinion that calls should no longer be made on the partl-
‘c1pant but also when the Managlng Dlrector 1s of that
A.Oplnlon. ' |

” | _ .Sincerely'iours“'

-(sd )‘ G. Nlcoletopoulos :

Deputy General Counsel

University of Durham, The_Grad ¢ ot
38 014 Eb%t Dur am, Eng ga uate Society
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APPENDIX XXIL .

~

SCHWEIZERISCHE NATIONALBANK - BANQUE NATIONALL SUISSE.

ZURICH - BERN

8022 Zurich,
November'14, 1968m‘

_Mr. H. Adbulbaql ]

| Unlver31ty of Durham'
The Graduate Socrety-
38 0ld Elvet. .
Durham, u. K.

Dear Sir,
We are 1n recelpt of your letter of the 29th October
requestlng 1nlormatlon on our Bank and on the 1mp1ementat10n |
of the Federal Decree of the 4th - October, 1965 on Switzer-
: 1and's partlclpatlon in 1nternatlona1umonetary measures.
" Béfore entering into particulars; we 'wish to make just one
.preliminary reﬁark~ The Quetatiéns conteined in jour letter
reveal that. the relevant texts, 1nsofar as they have been ﬂ
npubllshed, are - 1n your p08868810n or at 1east avallable to.'
you in the French 1anguage. For thls reason we abstaln fron
 enclos1ng these texts (e.g. the "Message du Conseil fédéral
&1 Assemblée fédérale concernant la collaboratlon de la
Suisse aux mesures monétalres 1nternatlonales"), but;are :

. of course quite prepared to let you have these upon-SPeciel-
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3“"

“trequest. esccsccan _

- Now'let us turn to your specific. qnestions:‘

(ij The Swiss Natlonal Bank is a 301nt-stock company
,w1th a share cap1ta1 of Sw.fcs. 50 000. OOO of whlch half
.‘1s pald-up. Roughly 42 o/o of the.shares are owned by prlvate'
individuals or prlvate companies, 58 °/o by cantons, ‘cantonal . '
banks -(State banks of the cantons) and other public law _'
'corporatlons and: 1nst1tut10ns.. The Confederatlon does not,:
own any ‘part of the Bank's capltal The Bank'is-a separate

-, and. dlstlnct entity, but on account of 1ts publlc tasks

it is admlnlstered "under cooperatlon and superv151on of

the Confederatlon“. In_partlcular, the Federal Council (the
"gdvernment of the'COnfederation)'anpoints thefmembérs of the
lBoard of General Management and the maaorlty of the members
.of the Bank Councll. The organlsatlon and the fleld of actl—
.,v1t1es of the Natlonal Bank are deflned in a spec1al Federal
Iaw dated 23rd December, 1953, a copy of which (1n French)

is attached.~ ...;.....'

(2) All relevant polnts concernlng Sw1tzerland's partl—

, 01pat10n in the General Arrangements to Borrow are contalned |
" in the arrangements known to you as well as 1n the "Message
du Conseil fédéral a.. l'Assemblée fédéxale concernant la |
collaboratlon de la Sulsse aux mesures monétalrec 1nterna—_'
'tlonales" The - contents of Mr. Jacobsson s letter of the -

14t December, 1961 to the Pre51dent of the Swiss Confederatlon



are reproduced in the "Message'duIConseil iédéral" on' page

' .560 at the top;. This.letter merely served as a formal basis
-_ to start official negotlatlons. _

.(3) | So far, there are only two countries - v1z._the _
Unlted States of Amerlca and Great Brltaln - w1th whom Switzer-
land has concluded 1mplement1ng agreements, and thls for a
f1xed period of four years. The ‘agreements lay down the _
'.pr1n01ple of re01pr001ty, i.e. each of the two contractlng
partles may 1nvoke the agreement in case of need and request
.ass1stance from 1ts contractlng partner. Borrowing fa01llt;eS'
are granted by each country in its own currency on a swap

: ba51s, i.e. Sw1tzer1and makes Sw1ss francs avallable to 1ts.
partner country and receives from it US dollars, or sterllng.
Each swap contract runs for a perlod_of-three mohts;~-1t maytl
:however be renewed by mutual-agreement. Repayment is to be
effected pari passu in conjunction with any repayments made‘
by the Monetary Fund to the members of the Group of Ten. -
Monetary a551stance within the framework of the 1mplement1ng
‘agreements may also be granted in some other form, 1f this |
is mutually agreed upon.'- The-lmplementlng agreements are
belng dealt w1th as confldentlal by all partles concerned

(by the Federal Reserve Bank of New York, the Bank of England
and by us), which 1s why we regret that we are not in a pos1-

tion to make the_text available to - you. The same applles to


http://mbi.it

the individual transactlons concluded by v1rtue .of the

vllmplementlng agreements.

We hope that thls 1nformatlon W111 be of some -
--}use to you, even though we were unable to meet all your

w1shes.

Youro falthfully,
BANQUE NATIONALE SUISSE»

.Enclosures~”;
- Federal Law on the Sw1ss Natlonal Bank

" Annual Report for 1967
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APPENDIX XXIII,
SCHWEIZERISCHE NATIONALBANK - BANQUE NATIONALE SUISSE

BANCA NAZIONALE SVIZZERA
ZURICH - BERN

8022 Zurich,
December 17, 1968

Mr. H. Abdulbaqi,
University of Durham
The Graduate Society
38 0ld Elvet
Durhanm, U.K.
Dear Sir,
This is in reply to your letter of December 9,
1968.

The short-term assistance granted by our Institution
to the Banque de France is not based on the exchange of
letters of June 11, 1964, between the Swiss Confederation
and the International Monetary Fund, but is an autonomous
operation by our bank pursuant to Art. 14, Section 3, of
the Law on the Swiss National Bank.

Yours faithfully
BANQUE NATIONALE SUISSE
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| - APPENDIX XXIV,
The Honourable Secretary, H. Abdolbaghi,
Ministry of Finance, _ : :
France. . . . . \ .;.60'...'.....
20th August,. 1969,
Dear Sir, |

The letter of January 9, 1962 of M. W1lfr1d Bauin-

gartner, Mlnlster of Flnance, France, to’ Mr. Douglas Dlllon,-'

o Secretary of the Treasury, TS, A._reads as follows:

'"... I have the honour to 1nform you that I have recelved
s1m11ar-conf1rmatlons from cee the Presrdent of the~German
| Fe&érai Bank ... the Minister of'Finance of Japan, ... the
Governor of the Natlonal Bank of Sweden .....'I am notlfylng
the other partlclpants, as well as the Internatlonal Monetary,
" Fund, of the general agreement thus reallzed with resPect to |
the understandlng reached durlng the recent dlscu561on in
| Parls....“' | . v

I shall be grateful 1f you could klndly furnish me
withfcoples of Engllsh vers1on of M'Wllfrld: Baumgartner's
1etter of December 15, 1961 to Germany, Sweden and Japan and
the. conflrmatlons His- Excellency recelved thereof and the
'notlflcatlons sent to them thereafter together w1th coples of
any correspondence in thls respect, between your Ministry -

~and the I;M.F. and Partlclpants_f before the Fund's Decision



No.1289 (62-1) was taken - and also .copies of travaux
.'préparatdires'gf_the-Pgris arrangeménts;of 1961 in reépect'”

-, Yours .sincerely,’

" signed H. Abdolbaghi



AP%&D&X_ XXV,

BLT/NP L
Mlnlstére de L Economle Et o ) S

Des Finances - . : ' - Paris,le 24 Oct., 1969

Direction Du,Trééor

Serv1ce des Affalres Internatlonales
Sous-Dlrectlon des Affalres Multllatérales

Beureau E 2..

'No.élo387:
_Mons1eur,f_ _ o '

Par lettre du 20 aeut 1969, vous avesz blen voulu
me demander de vous communlquer dlvers .documents relatlfs
*aux Accords Genéraux 4 Emprunt. |

Il .ne m! est malheureusement pas pOSSlble de satls-
falre votre requete, ‘en ralsonvduhcaractére confidential
‘des documents dont il s'aéi%- |

Je le. regrette et vous.. prle d agreer, Mon81éur,

-1'assurance de ma con31dératlon dlstlnguée. '

Pour le Mlnlstre et par autorlsatlon._

Le DIRLCTEUR du TRESOR,
Pour le Dlrecteur
L'Inspedeur des Flnances
;‘chargé de MISSION

(81ngé) BLOCH-LAINE

Monsieur H. Abdalbaghl,

The Graduate Socie University of Durham
Durhma), U.K. & 7 ’
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APPENDIX XXVI,
DEUTSCHE BUNDESBANK o
Frankfurt am Maln, December 27th, 1961

- Mr. W. Baumgartner
Minister of Finance
Paris.-

Rue-de Rivoli

1Dear Mr. Mlnlster-'

This is in reply to your letter of December 15th, 1961,

{i'settlng forth the understandlngs reached during the recent

dlscu351ons in Paris w1th resPect to the procedure to be
"followed by the Partlclpatlng Countrles and Instltutlons in
“connectlon with the borrow1ngs by the Internatlonal Monetary
Fund of Supplementary Resources under credlt arrangements '
which we expect w;ll be established.

- On behalf of the Deutsche Bundesbank,'we_arernleaSed‘toecon-
firm - wdth the approvai of the Government of the”ﬁederal Re-
'public - that we are'in agreement with the statement of under—.
_standlngs as set forth in'your 1etter of December 15th, 19614
As concerns the consultatlve procedures set out in your 1etter”
on page 3, thlrd and follow1ng paragraphs, we, understand that :
-the German Government wants to reserve for 1tself the rlght

. to designate, bes1des the representatlve deS1gnated by the

Deutsche Bundesbank, a representatlve of;lts own. . -



_'We are attachlng, in accordance w1th your suggestloh,‘

 this English text of our- letter of conflrmatlon.

Deut é'che Bundesbank

i'sgd; BlesSiggl-,sg&; DrL'Tpoeger
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APPENDIX XXVII,
" SVERIGES RIKSBANK - - . Stockholm; October 29, 1969.

 Utr. sekr.

"Sb/Kj

Mr. H. Abdolbagi, -
University of Durham"
The Graduate Soclety

.Durham o

_Dear Slr, .
With, reference to your letter of October 22, 1969
’ ;.we w1sh to inform you that on behalf of Sweden the Sverlges_
_,lesbank is the partlcrpatlng 1nst1tutlon 1n the G.4. B.,'
f'not the Mlnlstry of Flnance as is the case regardlng_most
of the other member coutrleo. Consequently'there has been .
"no exchange of letters between Mr. M. w. Baumgartner and the‘
'Swealsh Mlnlstry of Finance.

. Yours sincerely,

. SVERIGES RIKSBANK
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APPENDIX XXVIII.

DER BUNDESMINISTER FUR WIRTSCHAFT BONN, den 18 Dezember
Gesch.-%Z.: VI B 6 - 63 00 00/2 1969
Ferbsprecher: 76 4173

Der Bundesminister fur Wirtschaft, 53 Bonn, Postfach

Mr. H. Abdulbaqui
The Graduate Society
University of Durham
38 0ld Elvet

Durham - Grossbritannien

Sehr geehrter Mr. Abdulbaqui,

Ihrem Wunsche entsprechend libersende ich Ihnen als
Anlage die Antwort der Deutschen Bundesbank auf

das Schreiben des franzdsischen Finanzministers
Baumgaftner vom 15,12.1961. Das Schreiben der Bun-

desregierung ist nich veroffentlich worden.

Hochachtungsvoll
Im Auftrag

(Dr. Franzke)
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APPENDIX XXIX.

Kungl. Majits.proposition nr 102 ar 1962 .

W. Baumgartner
_fStockholm;.22nd December, 1961

.‘,Dear Mr. Mlnlster, » _ , - ,

‘ Thls 1s in reply to your letter of 15th December,
1961, settlng forth the understandlngs reached durlng the.“‘
recent dlscuss1ons in Parls w1th respect to the procedure to.
::be followed by the Part1c1pat1ng Countrles and Instltutlons
in connectlon w1th borrow1ngs by the Internatlonal Monetany-
Fund of Supplementary Resources under credit arrangements whlch
we expect will be established pursuant to a dec151on of the:'
Executlve Dlrectors of the Fund. | | .

On behalf of the Sverlges lesbank, I am pleased to-
"confirm that we are in agreement w1th the statement of under-
standlngs as set forth in your 1etter of 15th December, 1961,
‘_I am attachlng, 1n accordance w1th your suggestlon, the French

text of this letter of conflrmatlon. .
| I amt Dear Mr.pﬁinister,
| Yours sincerely;

Per Asbrink. -
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