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SYNOPSIS OF THE AREA OF ARGUMENT

The area of study decided upon for this dissertation
involves a combination of public_international law and
jurisprudence. It takes as its starting point the model
of a legal system devised by Hart, consisting of primary
rules of obligation supplemented by secondary rules. This
general survey of Hart's work leads on to a detailed
examination of his treatment of international law: a
treatment which it should be said rests on the assumption
that since the primary/secondary rule analysis enables law
to be elucidated rather than defined, then there is no

necessity to describe international law in its terms.

This assumption is for the most part borne out by Hart's
analysis of international law except in so far as the
following assertions are concerned:

(i) international law has no rule of recognition/basic
norm

(ii) international law is as a consequence a set of
rules not a legal system.

Indeed, this gives rise to the line of argument that occupies
the first section of this dissertation: the attempt to provide
answers for certain problematical questions that flow
naturally from the above statements.,

]
(a) The first concerns the applicability of Harts
primary/secondary rule model to international law.

(b) If it may be used, then does international society
bear out Hart's description of it as a community
governed soley by a set of the most necessary
primary ruléé?

(¢c) Or is Hart wrong in his assumptions, so that it may
well prove possible &o discern evidence of secondary _
rules and in particular an emergent rule of recognition?




It is with the establishment of a rule of recognition

(or the impossibility of so doing) that the second
pertion of this research ié ' ~ concerned.

It considers in detail the claim of United Nations
resolutions to form in some way the content of such a
rule. In the course of this process, academic opinion
on the matter is taken into account, as well as the views
of states as expressed within the international community.
From this evidence a solution is sought to the many
uncertainties besetting the rule of recognition.

(a) 1Is it possible to construct a rule of recognition
(whether in terms of United Nations resolutions
or an alternative such as custom) for international
law?

(b) Or do the workings of international society bear
out Hart's propositions that the sole factor which
dictates whether or not a rule is a rule of
international law is acceptance by the community
of states as a whole?

It is believed that by seeking an answer to such questions,
there will eventually emerge a picture of international law
whose details may or may not be compatible with that of Hart's,
If this does prove +to be so, then this does nothing to
invalidate Harts primary/secondary rule model. Instead it
merely alters the range of its applicability and enables us

to speak of the international legal 'system' and its growing

sophistication.

(It may well prove helpful to read Chapter X of Hart's

'"The Concept of Law' as a necessary background to this

dissertation).



CHAPTER I

INTRODUCTION

Professor H.L.A. Hart, one of the twentieth century's
leading positivists, published in 1961 his exposition

of the conceptual framework of a legal system. It was
entitled 'The Concept of Law'. The ideas contained in

this book have been widely acclaimed as making a valuable
and indeed an outstanding contribution to the sphere of
legal theory. 1. In particular, Hart's system of primary
and secondary rules has served as a powerful tool of
analysis whereby the workings of a municipal legal system

may be made clear.

The study that follows takes as its starting point 'The
Concept of Law' and the primary/secondary rule analysis
that is its crux. No attempt will be made to undermine
the standing of the primary/secondary rule concept as a
tool of analysis re municipal law systems - a task, it may
be added, that has already betyundertaken. 2. Instead,
the purpose of what follows is to ask whether Hart's concept
of law provides us with a concept of international law. Or,
to put the matter more precisely, what we are seeking of
Hart is an answer to the following questions:

(1) What does Hart have to say about international law?

(ii) How relevant is it?

1. See the host of reviews published concerning this book.
For example:- Bodenheimer, 10 U.C.L.A. Law Review.
p.959(1962); Morris, 75 H.L.R. p.1460 (1962); Ross 71,
Yale L.J. p.1185 (1962)

2. R.H. Dworkin, 'Is law a System of Rules? 'Essays in
Legal Philosophy p.25.



(iii) Does Hart deal with international law in terms
of the primary/secondary rule concept?
(iv) If not, why not?
(v) Is it possible to deal with international law in
terms of the primary/secondary rule concept?
(vi) What if anything does this add to our knowledge
of international law?
But such questions as these make little sense without some
background information regarding Hart and 'The Concept of
Law'. Moreover, it i1s this which our introduction aims

to supply.

The Positivist School 5.

Initially, some explanation seems necessary of our opening
lescription of Hart as 'one of the twentieth century's
leading positivists'. Positivism is one of the blanket
terms of jurisprudénce used theoretically to cover all those
legal theorists of a certain persuasion. Any discussion of
positivism will almost inevitably contain references to
certain leading members of this school such as Austin,
Kelsen and Hart. It seems important therefore to examine
the term 'positivism' as a term of classification which
might denote certain attitudes and ideas that would to some

extent colour anything written in the positivist vein.

Certain writers, of whom Friedmann is one, seem to believe
it possible to trace the growth of positivism in the
- 'displacement of a loosely organised secular

or ecclesiastical international order by the

= S e TN ———————— - e = e CTasae i 1 e el L4

3 For a more detailed analysis of positivism, see
Friedmann, 'Legal Theory' (5th edition), section 4,
chapters 21-25, pps. 253-%11.

-9 -



modern national state.' 4.

This led to the growth of state awareness and the increasing
state orientation of important matters, resulting in an
abandonment of natural law philosophies with their stress

on the origin of law in a higher supranational system,
Instead, positivism emerged with its placement of the state

at the hub of legal activity and reasoning.

Inter~related with this ability to indicate the origins of
positivism, is the ability to describe certain features which
serve to distinguish the positivist outlook:-

'"The separation, in principle, of the
law as it is and the law as it ought
to be, is the most fundamental
philosophical assumption of legal
positivism.' 5.

Thus, it is said to be an assumption common to positivist
writeré, that there is a need to distinguish law which has
gone through the necessary law creating processes that exist
within a particular society, and those values which underlie
the lifé.of that particular society. So, a positivist will
contend that a law loses none of its validity even though

it may infringe the current values of the day. Indeed, Hart
has himself defended certain Nazi ordinances whose validity

as law was challenged in view of their patent immorality. 6.

4, ibid. p. 256
5. ibid. p. 257

6. Hart, Positivism and the Separation of Law and Morals,
71 Harvard Law Review 1957 - 8, pps. 593-629.

-3 -



Though it may prove possible to make certain generalisations
about the term 'positivism', the feasibility of so doing has
been called in doubt. Robert Summers asked the cuestion
What is positivism?.... and reached the following conclusion ...
'"Today, this phrase is used to describe so
many different things that it surely deserves

J
to be junked. 7,

He goes on to list some of the divergent viewpoints that
the term 'positivism' is used to cover.
(i) Law as it is can be clearly distinguished
from law as it ought to be.
(ii) Force or power is the essence of law.
(iii) Law is a self sufficient closed system
which does not draw on other disiplines
for any of its premises.
Hart has also differentiated five separate meanings which

are comonly subsumed under this blanket term 'legal positivism'.8

Thus, to class Hart as a positivist may be both a constructive
and a destructive move. On the one hand, it may shed some

light on the influences to be seen at work in Hart's writing,
such as the separation of the 'is' and the 'ought' ©. Whilst,
on the other hand, it may serve to obscure since positivism is

notaprecise enough term,

7 R.S. Summers, New Analytical dJurists, New York Univ.
Law Review (1966), Vol.4l, p.889.

8. Mentioned by Friedmann, op.cit. at p.256.

9. This is clearly seen at work in 'The Concept of Law'
where Hart rejects any attempt to invalidate a law
which is dependent on its breach of moral rules.

-4 -



Summers overcomes this problem by taking the variocus 'members'
of the positivist fraternity, such as Austin, Gréy, Hohfeld,
Hart and Dworkin, and dividing them into the newrand old
schools. He admits that old and new have certain factors in
common such as the separation of the 'is' and the 'ought', plus
an analytical method of approach. The latter relates to

the idea implied in the term"positivism" (positum ... a laying
down) that law is the product of some definite process or
pattern of behaviour, which it is possible to isolate in

order to achieve a proper appreciation of the law. Indeed,
these factors make such writers distincfive from those of

other schools.

However, Summers believes that the term positivism has been
misapplied to such a degree that he prefers to refer to
such writers as Austin and Hart as analytical Jjurists, with
a division into o0ld and new analytical Jjurists. 10. The
latter, including Hart, are distinguishable from the former
in various ways. They include the particivation by the new
analytical jurists in 'a wider variety of analytical
activities than their predecessors'. 11, They show an
increased interest in the process of conceptual analysis or

rather the analysis of the use of words.

Moreover, the techniques of the new analytical Jjurists have
gained in sophistication compared to that of Austin and his

fellows. Various flaws in methodology have been corrected.

10.  Summers, op,cit. p. 865 et seq.

11. Summers, op.cit. p. 865



To give one example, the earlier analytical jurists were,

in Summers’ opinion, 'plagued by a reductionist impulse which
tended to obscure important differences and even ignore some
things altogether'. 12. Austin reduced all laws to commands,
neglecting such phenomena as rules, principles and
regulations. 1%. DModern positivists, however, recognise

these pitfalls and thus to a great extent avoid them.

Thus it seems possible to list the 'pedigree' of Hart as a
jurist, in the following fashion:-

Hart is a positivist; but in view of the many uses
to which this term is put, it is probébly more apt
to describe him as an analytical Jjurist or perhaps
an analytical positivist. Whichever term is used
to describe Hart - analytical jurist/positivist, he
is a member of that school of jurisprudence which
numbers among its members John Austin and among
its basic tenets the separation of the 'is' and
'ought'.

Hart's classification as an analytical jurist has been
accepted by many writers including Hart himself. In an
article entitled 'Analytical Jurisprudence in the Mid-
Twentieth Century' 14. he discussed some of the tasks

that face the analytical Jjurist.

12. Summers, op.cit. p.882.

13. A fault that Hart himself is aware of, when he
constructs his critique of Austin. See chapters 2 & 3,
'The Concept+ of Law'

14, Hart; Analytical Jurisprudence in the Mid-Twentieth
Century, University of Pennsylvania Law Review (1957),
Vol. 105, ©p.935.



'It seems to me that similarly in pursuing analytical
inquiries we seek to sharpen our awareness of what
we talk about when we use our language. There is

no clarification of concepts which can fail to
increase our understanding of the world to which

we apply them.' 15.

The analysis of concepts such as 'law', 'right', 'duty',
and 'obligation' is the very task which Summers noted as
being the preoccupation of the new analytical jurists.

Indeed, Hart has alaborated upon what exactly this task

of conceptual analysis entails.

'The position usually is that we can distinguish for
any concept a standard case and then the phenomenon
of vagueness shows itself in the fact that there are
strains in our thought, and so in our language,
inclining us to assimilate to the standard case
those cases which have only some of these features -
there is also a counter strain inclining us to
withdraw the concept in the absence of certain of
these features. The analytical task here, having
established the features which constitute the
paradigm case, is to examine the various motives
that may incline us one way or the other in dealing
with the borderline case.' 16,

1

This statement of Hart's is quoted at length in the belief
that it is important in gaining some understanding of the
background to analytical Jjurisprudence. ZFor, if in
describing Hart we seek to use the term 'analytical

jurist' (as opposed to the broader term 'positivist'), then
who better to tell us what this brand of Jjurisprudence entails

than Hart?

15. ibid. p.967

le. ibid. p. 968



Indeed, he has provided us with the valuable - informztion

that the main preoccupation of this particular 'school'

is conceptual analysis - that is:

(1) the elucidation of the standard case for any
varticular concept,

(ii) coupled with a consideration of those instances
that fall within the penumbra of the concept)

a thought to bear in mind as we move on to a closer

consideration of his work.

The Concept of Law

It seems a necessary preface to any detailed discussion
of Hart's attitude toward international law to consider
the line taken by his argument in 'The Concept of Law' as
a whole, so as to put this more complex assessement into

context.

The task that Hart sets himself to achieve at the outset of
his work, is '... +to advance legal theory by providing an
improved analysis of the distinctive structure of a municipal
legal system «oo'e 17, As a starting point, he takes the
Austinian definition of law as an order backed by a threat.
His aim in so doing is to pinpoint the flaws in this
seemingly attractive theory in the hope of constructing in

its place a more accurate analysis of the term 'law'.

The criminal law most closely bears out the characterisation
of law as a command backed by a threat. Thus, one may have

the command - do not kill - followed by the threat - or else

17. Concept of Law P.17.



you will be punished. However, as Hart makes plain, it is
vhen one moves beyond the criminal law that the command
theory is strekhed to its limits. Rules which confer the
ability to enter into contracts or to make a will do not fit
comfortably into themould of the command, since the failure
to comply with such rules results in the nullity or non-
effectiveness of the proposed transaction. 135. As for
customary law, here it is difficult to pinpoint the command
in which the custom originated, forcing one to speak in terms
of tacit commands. 19, Moreover, attempts to fit the
spectrum of legal rules into the notion of the command
produce so called explanations that have the air of being
extremely contrived. The treatment of nullity as a

sanction 1s but one example; the activities which the rules
of contract, etc., are designed to promote are worthwhile
activities (as opposed to those activities which the criminal
law 1s designed to discourage) where the use of a sanction

seems particularly inappropriate. 20,

Having dealt with the inadecuacy of the command to encompass
the variety of legal rules that exist, Hart goes on to deal
with the concept of the Austinian sovereign. The sovereign
is that entity within a state which issues the commands and to
whom there is a habit of obedience. This, in its turn, begs
an explanation of several phenomena of a legal system. These
include the continuity of legal rules. The fact that rules
survive from one sovereign to the next without a fresh command

defies explanation in these particular terms.

18. ibid p 28 et seq.
19, ibid p 4% "
20. ibid p 33 "



So also does the fact that the orders of a new sovereign may
be regarded as law from the very outset of his reign without
the development of a habit of obedience to that particular
sovereign. If Austin were correct, it would seem logical

for there to be a hiatus between the departure of the old
sovereign and the accession of the new, whilst it was adjudged

whether a habit of obedience had been established.

Having, found the Austinian model of a legal system an
imperfect tool for analysis, Hart proceeds to put forward his
own elucidation of the concept of 'law', based on the
shortcomings of Austink theory. For the command of a
sovereign backed by a threat, Hart substitutes a system of
primary and.secondary rules designed to display with greater

accuracy how exactly a legal system works. 21,

Primary rules of obligation are characteristic of a society

in the early stages of its development. The individuals

who are members of such a loosely structured society in its
embryonic days, will concern themselves with the most basic

of rules, such as prohibitions on the use of violence and the
sanctity of property. It is only when such a society expands
that the inadequacies of primary rules alone become apparent.
Such a system is static in that there is no indication whether
a tentative rule has or has not become a primary rule, other
than its general acceptance among members of that group. Nor
isthere any authoritative means of determining whether a
primary rule has been breached. Moreover, the cxistence of
primary rules of obligetion alone produces stagnatioq}in that
there is no one method whereby redundant rules may be eliminated

and the new ones take their place. To meet these inadequacies

21. ibid Chapter V entitled 'Law as the Union of Primary

and Secondary Rules',
- 10 -



within the system, secondary rules eventually evolve. They
contrast with primary rules in the following fashion, ridding
the system of its previous flaws:

'Under rules of the one type which may well be considered
the basic or primary type, human beings are required to do
or abstain from certain actions, whether thev wish to or not.
Rules of the other type are in a sense pvarasitic upon

or secondary to the first; for they provide that human
beings may by doing or saying certain things introduce new
rules of the primary type, extinguish or modify old ones,

or in various ways determine theilr incidence or control
their operations. Rules of the first type impose duties;

rules of the second type confer powers, public or private.' 22.

Once Hart has elucidated his 'key to the science of jJjuris-
prudence, ' he goes on to discuss a number of issues that arise
out of ©is use of the primary/secondary rule model. These
include such matters as the necessary requirements for the
existence of a legal system and the open texture of legal

language. 2%,

In conclusion, Hart spends time exploring the areas of
relationship between law and morals, shedding some light on
the characteristic features of moral rules as well as the

minimum content of natural law. 24,

22. ibid p 78, 79.

2%, For Hart's detailed discussion of these matters, with
which this thesis is not directly concerned}see
Chapters VI, VII, Concepr of olaw.

24, Similarly, see Chapters VIII and IX.

- 11 -



International Law

The claims of internctional law to be regarded as 'law'

have provided the subject matter for many a learned argument.
Austin was led to classify the law of nations as positive
morality, a conclusion that appears inevitable in the light

of the definition of law that he adopted. 2%, Bentham also
found international law wanting in some of those ingredients
which he corsidered necessary to warrant the title 'law'.

Yet it was he who termed it international law on the following
ground.s that the analogy between 1t and muﬁicipal law was

sufficient to accord it the title. 26.

Indeed, this is not to give the impression that

international law is short of supporters of its claim to

be a genuine legal system. Almost no great treatise on this
particular subject is without its justification of the

title 'international law'. 27. Points of dissimilarity
between the municipel and international systems such as lack
of a legislature and a police force are rationalised &and
exnlained., In Tact, there is a great temrtation to adopt
the views advanced by Glanville ¥illiams 25, who believes
the cuestion is basically one of semantics, A definition
of law will either encompass international law or exclude it.
Thus whethcer or not internstional law is law, is all a

matter of the definition of'iaw’ chesen.

25, This is so since Austin's definition of law is dependent
upon a sovereign of some nature with nower to command;

a commodity which international lew sadly lacks,
26, Principles of Morals and Legislation, XVII, 25 n. 1.

27, See Oppenheim's International Taw (7th edition), Vol. I

9

Chanter I, Sections 1 =10,

28, 22 B.Y.I.L.(1945)pns, 146-163, 'Internmetional Lew and the
controversy cocncernin~ the word 'law' ',
- 192 -



Though this is an extremely irgerious solutior to the whole
controversy, it neglects a vital factor - that law is a
serious disipline. Hart himself makes this very point:-

'"The short way sumpested would indeed be

approoriate 1f we were dealing with a proper

name. If someone were to ask whether the

rlace called London is really London, all we

could do would be to remind him of the convention

and leave him to &ide by it or choose another

name to suit his taste'. In contrast 'the

extension of the general terms of any serious

discinline is never without its principle or

rationale, though 1t may not be obvious what

that is.' 2C.
It is in this frame of mind that Hart in his final chapter
approaches the stumbling block of internetional law and its

place within his theory of law.

Now as has been seen, Hart has put forward a theory to
explain how a legal system functions, a theory that treats
of law entirely in terms of municipal Jaw. However, be
this as it may, it would be logical to expect Hart to treat
international law in those self-same terms of primary and
secondary rules. Yet, as can be seen from Hart's final

chapter, this does not prove to be the case.

'Though the idea of the union of primary and secondary rules
has these virtues, and though 1t would accord with usage to

treat the existence of this charactistic union of rules as a

29. Concept of Law P.210.

- 13 -



sufficient condition for the application of the expression
'legal system' we have not claimed that the word 'law'
must be defined in its terms. It is because we make no
such claim to identify or regulate in this way the use of
words like 'law' or 'legal' that this book is offered as
an elucidation of the concept of law, rather than a
definition of 'law', which might naturally be expected
to provide a rule or riles for the use of these expressions.' 30.
Thus, Hart has made it plain that he does not regard the union
of primary and secondary rules as a definition of law. Nor
does he intend to use this union to provide a means whereby
the legal status or otherwise of international law may be
determined. Instead, Hart contents himself with the following
task: -

'We shall enquire into the detailed character of

the doubts which have been felt, and, as in the

German case, we shall ask whether the common wider

usage that speaks of 'international law' is likely

to obstruct any practical or theoretical aim'. 31,

With this as the task in hand, Hart proceeds to investigate
various specific problems that have arisen with regard to
internationalllaw. The first is expressed in the gquestion
'How can international law be binding?' This problem is
stated in more precise terms by Hart as follows:-

'"This doubt would be more candidly expressed in

the form 'Can such rules as these be meaningfully

and truthfully said ever to give rise to obligations'.

As the discussions in the books show, one source of

doubt on this point is simply the absence from the

system of centrally organised sanctions'. 32,

230, ibid p. 208
21, ibid p. 209
z22. ibid D. 212 - 1% -



That a sanction is not a necessary ingredient of the
concept of 'having an obligation' or 'being bound' is

an idea that Hart has elaborated at length in the main
body of the 'Concept of Taw! Its basis lies in the
distinction made by Hart between the external and
internal views of obligation. Thus an outside observer
may conclude after a study of a given society that an
individual who infringes rule x will receive a punishment
in the form of sanction Y. However, obligation also has
an intefnal aspect. Individuals within a giveﬁ society
obey rules for a variety of motives of which the fear of
punishment may be one - but it is not the sole nor the

over-riding motive. %3,

Hart also advances another reason why sanctions - which
undoubtedly do play-some role within a municipal system -
do not and indeed should not have the same relevance with

regard to international society.

The answer to the argument in this form is to be found in
those elementary truths about human beings and their
environment which constitute the enduring psychological

and physical setting of municipal law. In societies of
individuals approximately equal in physical strength and
vulnerability, physical sanctions are both necessary and
possible. They are required in order that those who would
voluntarily submit to the restraints of law shall not be

mere victims of malefactors who would, in the absence of such
sanctions reap the advantages of respect for law_on the part

of others without respecting it themselves.' 34,

%3, This idea of the internal and the external view of
obligation is discussed by Hart at p. 79 onwards.

34,  Concept of Law p. 213.
-15 -



In contrast, the structure of international society is in
Hart's opinion so unlike that of a society made up of
individuals that any attempt made by states to punish a
breach of international law by the use of force is a very
uncertain exercise., An erring state may have at its
disposal such enormous potential as to render any attempted
sanction on the part of other states completely ineffective;
& situation that could hardly ever occur within a municipal
system. 'Hence the organisation and use of sanctions may
involve fearful risks and the threat of them add little to

the natural deterrents' 35,

Thus sanctions along the lines of those employed within
individual state systems are inappropriate with regard to
international society. Yet their lack does not in any
sense make international law less binding. States may
consider and in fact do consider themselves bound by
international law. As has been stated their motivations
may be various - be they economic or purely a matter of self
interest. But there is no case - according to Hart - for
denyiné?%gternational law is binding. Nor does its lack

of sanctions, given the nature of international society,

allow any Jjudgment to be made as regards its inherent legality.

It has previously been mentioned how Hart found Austin's
notion of sovereignty wanting in many respects. To Austin,
the sovereign was above the strictures of the law. Now
members of the international community are frequently
referred to as sovereign states, thus leading individuals to
speculate as to whether such sovereign entities may be above

the law. But to Hart's way of thinking this is a distortion

55, ibid. pP. 214,
=16 -



of the true issues., Sovereignty to him is a concept which

may only be evaluated in the light of international lww and
notzmaﬁentity apart. Indeed, sovereignty is that measure of
autonomy possessed by a state insofar as it is not irrecon-
cilable with international law. However, the assumption that
the sovereignty of a state was such as to put it above the law,
led to the formulation of many ingenious theories designed to
explain why states for the most part adhered to the rules of
international law, These theories include among their number
the concept of auto-limitation which regarded all obligations
as imposed by states upon themselves. 3%6. Also prelavent was
the idea that international law was based on the consent by
sovereign states to be bound by a particular rule of law. 3%7/.
But as Hart points out these explanations fail to correspond
with the facts as they stand.

'A detailed scrutiny of the claim that all international
obligation arises from the consent of the party bound,
cannot be undertaken here, but two clear and important
exceptions to this doctrine must be noticed. The first
is the case of a new state. It has never been doubted
that when a new, independent state emerges into
existence, as did Iraq in 1932, and Israel in 1948,

it is bound by the general obligations of international
law including, among others, the rules that give binding
force to treaties'. 38.

The second case concerns the state which acquires maritime
territory after having previously been land-locked. It is
clear that this is enough to make it subject to all the rules
of international law relating to territoral waters and

the high seas.

36, The principal expona@nts of this view are Jellinek and
Triepel. For a brief analysis of their theories see
Friedmann op.cit p.575.

37, TFor two outstanding cases on this point see The Lotus
P.C.I.J. Series A. no.l0.; R.v. Keyn 1876 2 Ex.Div.63.

328, Concept of law p. 221.
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Nor is Hart alone in this opinion, support being forthcoming
from Starke in his book 'Introduction to International Law'.3%9,
In these circumstances it appears that Hart's notion of
sovereignty as an idea whose bounds are dictated by
international law rather than an absolute phenomenon is much

nearer the truth.

Anothem factor which has undermined the status of international
law is the effort on'the part of many academics to align it
with morality. This process may be the direct line taken

by Austin who classified international law as positive morality.
Alternatively authors such as Brierly have contended that
underlying the international system as a whole is a conviction
on the part of states that they have a moral obligation to obey
the rules. 40, Hart faults this attempted mingling of law
and morality. To him international law is an entity apart
from morality for several reasons. Initially there is the
fact that states accuse one another of breaches of the law and
not morality in the cases that come before international
tribunals; plus the factor that, in Hart's opinion, the rules
of international law are morally indifferent. To his mind,

it is inconceivable that the highly complex and technical

rules of international law could ever be regarded as having

moral weight,

'We expect international law, but not moralitw, to tell us such
things as the number of days a belligerent vessel may stay

for re-fuelling or repairs in a neutral port'. 41.

39, Starke gives examples of how a state may well be bound
without its consent: see pns. 27-28.

40, See Brierly 'The Basis of Obligation in International
Law' Chapter 1.
41. Concent of Law. D 224, _ 8 -



The final factor that weighs against any attempt to class

international law as morality, i1s the possibility that the
rules of international law might at some time in the

future be the subject of legislative change. If these rules
were indeed moral rules the very process of legislative change

would be anathema to them.

The final topicsthat concern Professor Hart in relation to
international law are the various analogies that have been
drawn between it and municipal law. Various scholars in an
attempt to show how closely the two systems parellel each
other, have tried to show how familiar municipal law
institutions - such as statutes - have their equivalent within
the international structure. 42. Hart is of the following
opinion concerning such analogies.

'Yet some theorists, in their anxiety to defend against

the sceptic the title of international law to be

called 'law' have succumbed to the temptation to

minimise these formal differences snd to exaggerate

the analogies which can be found in international

law to legislation or other desirable formal features

of municipal law!. 43,

To prove his point, Hart concentrates on one particular
analogy.
'Kelsen and many modern theorists insist that, like
municipal law international law possesses and indeed
must possess a 'basic norm' or what we have termed
a rule of recognition, by reference to which the

validity of the other rules of the system is assessed,

42, See Hudson 'International Legislation' - pp: xiii =xix —
for the theory that multi-lateral treaties are a form
of legislation within the international community.

4%, Concept of Law p. 226
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and in virtue of which the rules constitute a

single system'. 44,

To Hart this search for a basic norm is so much wasted
effort in so far as international law is concerned. This
is in view of the fact that a rule of recognition,
'is not a necessity, but a luxury found in advanced
social systems whose members come not merely to
accept separate rules piecemeal, but are committed
to the acceptance in advance of general classes of

rule, marked out by general criteria of validity'. 45.

Hart believes that international society has not yet reached
the stage of sophistication that warrants the presence of a
basic norm. Not that this makes internatiPnal law any the
less binding in Hart's eyes. Indeed the only tangible
consequence of such a lack is that 'such rules', that is
those of international law, 'do not form-a system but a

mere set'!'. 46.

With these points, Hart brings his chapter on international
law to a close, He stresses the innate danger of drawing
formal analogies between the international and municipal
systems. Instead he prefers to stress the analogies of
content that exist between the two systems. To him, this
is a much more fruitful source of comparison. It is on

this note that Hart concludes his chapter.

44, ibid p. 228
45, 1ibid p. 229
46, 1ibid p. 229
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'Bentham, the inventor of the expression 'international lawf/
defended it simply by saying that it was 'sufficiently
analogous' to municipal law. To this two comments are
perhaps worth adding. First that the analogy is one of
content nopzform: secondly that, in this analogy of content,

no other social rules are so close to municipal law as those

of international law'. 47,

47. ibid. p2%1.
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CHAPTER 1T

Now that some of the necessary background has been given,
an attempt may be made to examine the rationale behind
Hart's chapter on international law. Frobably the most
pertinent question to ask at this Jjuncture is Hart's
purpose in writing this chapter. The aim of 'The Concept
of Law' as a whole seems to be straightforward enough:-
'For its purpose is not to provide a definition
of law, in the sense of a rule by reference to
which the correctness of the use of the word (law)
can be testedy it is to advance legal theory by
providing an improved analysis of the distinctive
structure of a municipal legal system . . .' 1,
This 'improved analysis' may be described as an elucidation

of the word 'law', not a definition.

Besides this central theme, Hart does have another less vital
task in hand:-
'At various points in this book the reader will
find discussions of the borderline cases where
legal theorists have felt doubts about the application
of the expression 'law' or 'legal system' but the
suggested resolution of these dcubts which he will
also find here, is only a secondary concern of the

book.' 2,

This idea of the elucidation of a concept together with a
discussion of its more dubious applications fits in with the

description given of the working methods of the analytical

1. Concept of Law p.16, 17.
2. ibid. p.l6.



Jjurist. It is also a subject to which Hart has given some
considerable thought. In a review of 'Dias and Hughes on
Jﬁrisprudence', Hart pointed out that it was 'important in
Jurisprudence to notice certain cardinal features of
language'. %. One of these was the fact that 'words are
vague'. Hart expanded this by adding' . . . they have only

a eore of settlcd meaning, but beyond that a penumbra of

borderline caseswhich is not regimented by any conventions. . ."4,

In the light of this, it appears that what is achieved in
'The Concept of Law' is an analysis of the structure of law
as 1t is epitomised within a municipal legal aystem. In
addition, various secondary issues are considered including
the aptitude of the expression 'international law'. This
investigation is conducted on the basis of whether or not

the 'common wider usage that speaks of 'international law' is

likely to obstruct any practical or theoretical aim'. 5,

All this is so since Hart believes it well - nigh impossible
to pinpoint certain ffatures and insist on their presence before
the terms 'law' / 'legal system' may be employed. He Jjustifies
this belief as follows:-

'. . . but I am not sure that in the case of

concepts ao complex as that of a legal system

we can pick out any characteristics, save the most

obvicus 'and uninteresting ones and say they are

necessary. Much of the tiresomelogomachy over

3, Hart 'Dias and Hughes on Jurisprudenoe‘ g.-5.P.T.L.
“p. 144 (1957-8)
q‘o ibid. p'lLl"LI'O

5. 'Conoept of Law p. 209.
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whether or not 'international law' or 'primitive law' is
really law has sprung from the effort to find a considerable
set of necessary criteria for the application of the
expression 'legal system'. Whereas I think that all that
can be found are a set of criteria of which a few are
obviously necessary (e.g. there must be rules) but the

rest form a sub-set of criteria of which everything called

a 'legal system' satisfies some but only standard or normal

cases satisfy all'. 6.

So whilst Hart regards it as a feasible task to elucidate

the core or paradigm case of any particular concept - the

task that takes up the bulk of his time in 'The Concept of
Law' - he does not regard the characteristics of the standard
case as dictating when or where not to use the expression
"law'. So 1t appears that when Hart-examines international
law, it is not his intention to insist on the presence of pri-
mary or secondary rules in order to allow the use of the term
'international law'. Instead, he concentrates on the

practicalities of using the expression.

Once Hart's underlying purpose has been decided then the
issues that he touches upon in this final chapter becohe
those that are usually raised when the question arises as to
the lepal potential of international law. They include
such matters as:-

(a) the problem of sanctions in relation to

the binding nature of international law;

(b) the problem of sovereign states, including

such theories as that of auto-limitation;

6. Hart 'Theory and Definition in Jurisprudence'

Problems of Psychotherapy and Jurisprudence p.251 (1954)
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(e) the analogies drawn between international and
municipal law.

The manner in which he disposes of such matters has been
previously discussed. The conclusions that he reaches are

as follows. Of greatest significance is what Hart does not
say; that 1s, he never catemorically asserts that
international law is 'law! What he does say is that
international society is such that sanctions are not factors
which are necessary in order that international law may be
regarded as binding or a source of obligation. Hart shows,
moreover, how the existence of sovereign states may effectively
be reconciled with the existence of a regime of imternational
law, whilst the idea that the rules of international law

are moral precepts is shown not to accord with the facts, nor
the nature of the rules which govern international society.
Yet, even in the light of all this, Hart never asserts outright
the legal nature of international law. Instead, he contents
himself with saying that ' ....no other social rules are so

close to municipal law as those of international law'. 7.

How then does Hart regard international law? He views those
rules which govern the behaviour of states as a set of rules
and not as a system, basing his conclusion on the fact that
in his estimation, international law lacks a rule of
recognition:-

'eo.. but it is submitted that there is no basic
rule vnroviding general criteria of validity for
the rules of international law, and that the rules

which are in fact operative constitute not a system

but a set of rules.' 8,

7 Concept of Law p. 231
8. ibid. p.23%0, 237
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If one accepts Hart's categorisation of the rules of
international law as a set of rules, cen ocne assume
that such rules are binding? Hart secems to imply
that this is indeed the case:-

'"The rules of the simple structure are,

like the basis rule of the more advanced

systems, binding if they are accepted and

function as such.' 9.

This also carries the implication that one must ecuate
the simple structufe or simple social structure with
international society as it exists.at present..iAnother
reference is made as regards the binding cqual ity of such
rules, again without a direct reference to international

law.

'Yet if rules are in fact accepted as starndards of conduct
and svpnorted i th éppropriate forms of social pressure
distinctive of obligatory rules, nothing more is reacuired
to show that they are binding rules, even though, in this
simple form of social structure, we have not something

which we do have in municipal law, that is the rule of

recognition.' 10,

So the picture that Hart pives of international law is of
a set of binding rules whose content is closely anelogous

to that of municipal law.

9, ibid. p.230
10, ibid. p.229
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Whether or not the above description is an accurate
representation of international law is the next matter

to be investigated. In the critigues that there have been
of Hart's work, his treatment of international law is
scarcely mentioned. In fact, one of the few exceptions

is an article by Anthony D'Amato entitled 'The Neo-Positivist
Concept of International Law.' 11, This article is
particularly surprising in that it has several harsh things

to say concerning Hart's opinions vis-&-vis international law.
The portion of Hart's argument that particularly irritates
D'Amato relates to international law and the rule of
recognition.,

"ve..Professor Hart argues that there 1s no unifying rule

of recognition specifying sources of international law, and
providing criteria for the identification of its rules. But

how can international law then be termed 'law'?.' 12,

Hart's answer to this problem is, as has been seen, simple
enough. It is to regard international law as a set of rules
not a system: a set of rules that are,howmwr/binding.
International law is merely regarded as approximating to that
simple form of society where a rule of recognition has not yet

emerged.

To D'Amato such a line of reasoning leads to inescapable
conclusions:-
'e...international law becomes law at the price
of conceding that it is a primitive kind of law,
lacking in rules of recognition'. 13%.

The suggestion is made that international law is'basically

11. 59 A.J.I.L. p.%21 (1965)

- 12. ibid p. 322
13, ibid p. %22 - 27 -



incomplete and thus deserving of less respect on the part of

states than ordinary municipal law'. 14,

So the stage is reached where it can be said of international
law, as Hart has, that it lacks a rule of recognition and
therefore becomes a set of rules.. As a set of rules it
becomes a brand of second class law, at least according to
D'Amato. But though D'Amato roundly condemns Hart for what
he has to say and the fashion in which he chooses to state the
rule of recognition, he does not attempt to investigate in

depth whether what Hart has to say is true.

To do so involves an attempt to find the solution to the
following problems:-
(1) Does international law possess a rule
of recognition? The claim by Hart that
international law does not and indeed need
not possess a rule of recognition/basic norm,
is by no means original. The self same
attitude 1is taken by Gihl in an article
entitled 'The Legal Character and Sources
of International Law' :-
'"International law is customary law, it
is impossible to find any 'foundation'
for this law, whether in the will of the
state or in any 'basic norm', which gives

its rules vAlidity as rules of law' 15.

But it is the_consequences of such a lack,
accoming to Harts scheme of things that makes

it so far reaching.

14, ibid. p.322.
15. 1 Scandinavian Studies in Law p.69 (1957).
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(2) If there is no rule of recognition,does
international law consist of a binding set
of rules? This is how Hart describes
international law; a logical conclusion
once the presence of a rule of recognition
has been discounted. Yet, is this a
conclusion that corresponds to the workings

of international law as we know it today?

Therefore it is our intention to pursue these two lines of
reasoning, at first in a general fashion, since they may
offer an accurate assessment of the status of international
law. Yet if this avpears not to be the case, then the way
is clear for a more detailed consideration. However, before
we can so do, an even more important matter must be attended
to; that is whether or not we may refer to international law
in terms of primary and secondary rules. Hart refutes the
idea that he has provided a definition of law. This may in
turn lead us to surmise that the search for a rule of
recognition, besides other secondary rules, is an inappropriate

exercise.
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CHAPTER III

Witgenstein in his trcatise 'Philosophical Investigations' 1.
rrovided what he described as a solution to the problem of
universals. Universals are certain general expressions such
as 'games' and 'beauty'. When dealing with general
expressions such as these the tendency is to look for certain
common characteristics that will enable us to §ubsume many
entities under the common term. To quote Wité/nstein:—

'We are inclined to think that there must be something

in common to all games, say, and that this common

property is the Jjustification for applyine the

general term 'game' to various games.' 2,

However, Withenstein refutes this idea as tending to
create too much confusion. Instead, he substitutes

his theory of family resemblances.

Within a general concept such as tpmes' there exist the
variocus members of that family. Whereas it is not possible
to isolate common characteristics, it may be the case that
certain.'family resemblances' will exist making it
approppriate that a certain item be included within a
general concept:-

'eoss.games form a family the members of which have

family likenesses., Some of them have the same nose,

others the same eyebrows and others the same way of

walking; and these likenesses overlap.' 3.

'ILaw' 1s a general concept akin to that of 'games'. Hart

“or—— &

1. Philosophical Investigations, 2nd edition, Oxford, 1958.
2. ibid., Blue Books, pps. 17/-18

5 ibid., oD»ps 17-18.
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has chosen to analyse this concept in terms of primary and
secondary rules in the fashion previously considered. The
conclusions he reaches relate to those paradigm cases of law -
municipal systems. Yet there are other types of law

including international law.

Now international law is undoubtedly very akin to municipal
law., Hart himself admits this:-
]

esee no other social m™mles are so close to

municipal law as those of international law.' 4,

Moreover, states in their dealing with one another constantly
refer to international law as consisting of legal rules binding

upon themselves. 5,

Given this admitted affinity between municipal and
international law and their undoubted resemblances, it
appears that any analysis of law as a concept must take
account of international law. There are enough family
resemblances between the two to make international law a
necessary constituent of the concept 'law'. Even Hart seems
tacitly to admit that 'international law' falls within the
genus 'law', given the fashion in which he rebuts those
arguments which have been used to challenge the status of

international law as law.

4, Concept of Law p.231.

5. For a demonstration of the way in which states regard
international law in this concrete fashion see: Jessup
'Modern Law of Nations) Chapter 1.
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Yet what Hart does dispute is the validity with which his
scheme of primary and secondary rules may be applied in order
to establish whether or not the rules of international law

congtitute either law or a legal system.

'....though it would accord with usage to treat

the existence of this characteristic union of rules

as a sufficient condition for the application of the
expression 'legal system' we have not claimed that the

word 'law' must be defined in its terms.' 6.

Thus, it seems wise to clarify the position and consider
what exactly are the problems which face us. There exists
initially the general idea of law of which it seems agreed
that international 1law forms a part. This follows on
Witﬁénsteinb idea of family resemblances since international
law consists of binding rules and is considered as law by

those who have dealings with it.

But there is also a concept of law as postulated by Hart in
terms of primary and secondary rules. Since international
law is part of the general idea "law" then it seems logical
that it should also to some degree be encompassed by:'Hart's
concept of law. Hart has denied any attempt to define law

in terms of primary and secondary rules, and this we accept.
But we do have an analysis of law in terms of primary and
secondary rules. It is reasonable to surmise from this that
Hart's analysis can be applied to some degree to international

law.

6. Concept of Law p. 208.
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Hart's consideration of international law in his final
chapter seems to a great extent directed to asserting the
right of international law to be included within the general
idea of law. The lack of sanctions is shown not to destroy

conclusively the family resemblance to law.

Yet given this, Hart does not try to deal with what seems

to be a separate issue, wunich is,that given that international
.law is within the concept 'law' then it should also be
accommodatediwithin the concept of 1law. The fact that

Hart's concept of law is not a definition does not, it seems,

destroy the validity of this point.

50 1t seems logical in view of what has been said %o expect
at some point that Hart will somehow fit international law
within his frame-work of primary and secondary rules.
Indirectly, he does this, thousgh his approach 1is far from
straightforward Hart denies that international law
possesses a rule of recognition and as a consequence defines

it a2s a simple social structure with all that that entails.

It appears therefore that a study of international law in
terms of primary and secondary rules is a valid task to
vndertake for two reasons:-

(a) because international law is part of the general
idea of law and therefore should also be a part
of the concept of law.

(b) because Hart himself treats international law

in terms of primary and secondary rules.
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Before pursuing this line of reasonineg it is just as well

to establish what exactly Hert has to say of international

law in terms of his concent of law. His first assertion

is that no rule of recognition exists within the international
syvstem, It will be recalled that the rule of recognition

is the key secondary rule which makes it possible to

identify the rules of the system. 7. If no such

secondary rule exists then this has implications for the

vwhole of international law.

Within the terms of Hart's concept of law, international law
emerges as a set of rules of bindiﬁg ouality regulatine
relations between states. Secondary rules are by implication
totally lacking. Instead there exists within international
society a legal structure which corresponds to that

'simple form of social structure, consisting only

of primary rules of obligation, which, when we

find it amons societies of individuals, we are

accustomed to contrast with a developed legal

svstem,' 8.

If this is an accurate description of the international

legal system it seems logical to expecgrié will exhibit,

at least to some degree,the defects of a simple social

structure as listed by Hart. Those defects consist of:
(1) uncertainty 9.

(ii) inefficency 10,

(iii) static character of the rules. 11

7. Concept of Law p.92.

8. Concept of Law p.209.

9, 10, 11. These characteristic defects of a set of rules
and their causes are discussed by Hart at

pp. 89-91.
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Therefore it ought to prove possible - given the applicability
of Hart's system of primary and secondary rules to
international law - to give some indication whether or not

the international sYstem does suffer from these defects.

This presents us with one aspect of Hart's theory that is

worthy of examination.

If we pass over the question as to whether or not
international law possess the characteristic defects of a
simple social structure, then we are faced with the additional
cguestion of how accurate, or rather how appropriate, is
Hart;s description of international law as a set of rules.
What makes a rule a rule of international law is in Hart's
view its acceptance as such.

'In the simpler form of society we must wait and

see whether a rule gets accepted as a rule or

not .l...' /]20

The practice or rather the behaviour of states in accepting

a rule as a rule of law is all important in Hart's analysis.

Yct this seems to simplify what may not be in every respect
¢ simple dssue. . Given the basic premise that

'«ve.. Tules of the simple structure are .... binding

if they are accepted and function as such....' 1%,
then difficulties begin to arise. The concept of acceptance
is deceptively straightforward. There are various difficulties
associated with its usage. For example, it is not made clear
what breadth of acceptance is necessary within the international

community. Nor is it clear whether acceptance by the

12, Concept of Law. P.229.
13, ibid, p.23%0.
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majority of states on a single occasion ... such as might

be forth coming in the United Nations is sufficient to
create a rule of law.

Another consecquence of this stress on acceptance is that

it appears possible to list facets of international law
where obligation does not originate in acceptance. For
example, one mav refer to treaty obligations where the power
to bind scems to rely more on the format of the treaty, than
the element of acceptance. 14. The same may well be true
of general principles of international law, Since how is it

possible to show their acceptance gs binding.

Moreover, Hart dismisses in no uncertain fashion potential
claimants to the rule of recoznition in international law.
These include the following:-

'States shall behave as they have customarily

behaved.' 15,

Now the basic task of the rule of recognition is to enable

the identification of other rules of the system. The rule of
recognition, with this end in mind, will as a conseouence set
out the criteria which will allow the existence of the rule

of law to be ascertained. The example Jjust quoted sets out
no such criteria though it does refer to custom. This raises
the cuestion as to whether it is possible to use those
criteria which are regarded as the basis of custom to form

the content of a rule of recognition.

14, Though states do undoubtedly show a certain degree of
accenptance by nutting their signatures to a treaty, the
power to bind also stems from the particular form a
treaty takes, its structure,as well as the customary
rule 'Pacta sunt servanda'.

15. Quoted by Hart at p.228 of the Concept of Law, but
formulated by Kelsen in the 'General Theory of TLaw

and ‘Btate!', P«369. - 136 -



Again, if we accept Harts premise that there is no rule of
recornition within the international system, he does not
assume that this is by any means a permanant state of affairs.
Indeed, he inrfers that treaties may well provide the
contant of a rule of recognition if it could be shown
that théy were binding on states who were not signatories to
the convention.
'It is true that, on many important matters, the relations
between states are regulated by multi-lateral treaties,
and it is sometimes argued that these may bind states
that are not parties. If this were generally recognized,
such treaties would in fact be legislative enactments
and international law would have distinct criteria of

validity for its rules.' 16,

But how are we to know when international law has reached
such a stage of development that it may validly claim to
possess secondary rules? Hart does not deny the possibility,
but neither does he give any indication as to just how it will
be achieved. The closest Hart comes to providing an answer
1s when he indicates that no rule of recognition may exist
until that rule's criteria have won the acceptance of the
officials of a particular system.

'In this more complex system, only officials might

accept and use the system's criteria of legal validity.' 17.

o’

16. Concevt of Law pP.2%1

17. Concept of Law p.11l4
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Hart seems therefore to have provided us with what seems

at first glance an inadecuate explanation of the workings

of international law.

(a)

()

(c)

Hart describes international law as a set

of rules. Indeed he infers that it is
organised along the lines of a simple social
structure. If international society is on a
par with the simple social structure then Hart
cxplains the fact that it possess&binding rles
of law on the basis of acceptance on the part of
states of certain rules as binding. Yet this
leaves us with the problem of how exactly it is

possible to analyse this idea of acceptance.

Hart does concede that it is possible for
international society to acguire the cornerstone
of a more sophisticated social structure i.e.
secondary rules and more particularly a rule of
recognition. But again there is the problem
of just how to assess whcther or not a rule of

recognition exists.

Among matters to be considercd in the chapters
that follow are whethcr or not resolutions of the
General Assembly are binding and thus constitute

a potential rule of recopnition. But since

Hart dismisses the claim of treaties to form the
crux of thé basic norm then it seems possible that
the same mode of reasonine can be used to dismiss
claims on the part of resclutions of the General
Assembly. Hart states that treaties are bindina
because one of the set of rules of international

law is 'pacta sunt servanda'. Thus 1t seems
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possible that Hart might say that resolutions

of the Gcneral Assembly are bindine because one
of the set of rules of international law is

'res sunt servandadl. Just how we may
distinguish the gereralised concept of acceptance
which adds another rule to the set from the
acceptance of officials which may generate a

rule of recognition is far from clear.

Thus, 1t seems safe to conclude that Hart's mode of analysis
of international lsw seems to present, at least on first
examination thesedifficulties of interpretation described.
The prime difficulty is that of identifying a rule of

recognition,
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CHAPTER IV

The first of Hart's premises to be put to the test is that
which equates international law with a set of rules. In so
doing, it will be conceded at least for the purpose of this
particular chapter that no rule of recognition exists within
international society.  Therefore, it seems appropriate to
expect international society to exhibit those defects which
are described by Hart as a consequence of a set of rules.
These defects take the following form:-

I uncertainty - which arises from the lack of an
authority able to state categorically whether a
particular rule is a rule of that set.

1T inefficiency - which arises from the lack of an
agency which is especially empowered to ascertain
with finality and authority whether there has been
a breach of a particular rule.

IIT static nature - which arises from the lack of a
process whereby new rules may be introduced and old
rules eliminated.

Though it is easy enough to list these defects and indeed to
attempt to evaluate whether or not they exist within inter-
national society, there is a general criticism that may be
made of the whole process. This relates to the fact that
Hart, when he described these defects which were the direct
result of the existence of a set of rules, was concerned with
the interaction of municipal law and individuals, not states
and international law. Thus, the difficulty arises as to
whether or not it is possible to draw a parallel between
these two situations. Hart himseif has pointed out the
danger of expecting what is familiar on a municipal law level -
such as sanctions-to be reproduced within the international
community, since the 'climate' and the demands of states are
in a great many respects opposed to those of individuals.

International law relies to a great degree on the extent to
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which states are willing and able to curb their various
activities, whereas within a municipal system with a strong,
central government, the part played by individual compliance

assumes a secondary character.

The 'simple social structure' that Hart describes as governed
by primary rules of obligation alone, is a society of
individuals totally lacking in any variety of officialdom.
Patterns of behaviour are regarded as acceptable or not

within the particular grouping, but there is no authoritative
way of ascertaining whether or not a rule is a rule within the
particular grouping. Indeed, whether a particular rule has
been breached, or whether a common process has developed to
eradicate rules which are no longer pertinent, is also open

to conjecture.

These tasks are essentially those of officials within any
organised community. So in order to achieve the transformation
from a primiti&e set of rules to a legal system it seems

that there must be in existence a class of officials in order
to achieve the aims set out by the secondary rules. This ties
in with what Hart has to say concerning the 'two minimum
conditions necessary and sufficient for the existence of a
legal system ' 1. They are the following:-

'On the one hand those rules of behaviour which are
valid according to the system's ultimate criteria
of validity must be generally obeyed, and, on the
other hand, its rules of recognition specifying the
criteria of legal validity and its rules of change.
and adjudication must be effectively accepted as
common public standards of official behaviour by
its officials.' 2.

1. Concept of Law pP.1l1%

2. ibid. p.1l13%
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So the 'simple social structure' becomes identifiable in
human terms with a loose grouping of individuals totally
lacking any central organisation or official class. Though,
as Hart admits, there may be a generalised pressure exerted
by the 'law abiding majority' on the minority who might not

wish to conform.

But, granted that this is the picture as it exists in human
terms, may it be transferred on to an international level?

May we expect to see:-

Qe a loose pgrouping of states,
b. a lack of officials,
Ce. the three key defects of uncertainty, inefficiency

and static tendencies, -
exhibited by an international society which is governed,in
Hart's opinion, by a set of rules? Hart never vertures to
equate the 'simple social structure' with international law
in terms of a direct comparison, that is by showing a lack
of officials or the inefficiency of its rules, he is merely
concerned to show that the international structure might
function perfectly well without a rule of recognition. In
fact the nearest he comes to equating the two is in this
manner:-
'The absence of these institutions means that the
rules of states resemble that simple form of social
structure consisting only of primary rules of obligation,
which, when we find it among societies of individuals,
we are accustomed to contrast with a developed legal
system.' %,
Indeed, when Hart uses the word 'resemble' he is probably

stating the case in as strong a fashion as possible.

3. ibid. p. 209
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There are undoubtedly facets where the two situations -
municipal and international - will not correéspond at all.

In a municipal situation Hart states that those items which
the rules will first seek to control, are the use of force,
and the infringement of rights over property. Undoubtedly
the same cennot be expected of the rules of international law,
Indeed, the use of force is probably one of the most ill-

regulated aspects of international law. 4,

There are, however, two aspects of Hart's model that it
appears nust be translated in some degree onto an international
level. The first of these is the necessity for some kind of
official. This is because officials seem a very necessary
adjunct to the existence of secondary rules. This does not'
automatically mean that international law must possess some
form of government since it is onlyatamunicipal iaw level that
the term'official' has bucome synonymous with government. What
it does mean is that there must be some class of persons (since
these are the representative voices of states) whose authority
is such +that they as a group may be responsible for the
formation of secondary rules. The states of which they are
officials must then obey the rules which are valid according

to the criteria acceptedl by thewofficials.

As for the cualities or rather the flaws said by Hart to be
displayed by a society based on a set of rules, these too

may be expected to be reproduced in some shape or form. This
is so since the flaws are not inherent within the particular

society, that is, they do not arise out of the very nature of

4, For example the lack of clarity that surrounds the use of
force by a State in self-defence(art. 51 of the Charter of
the United Nations); the seeming lack of rules anplicahle
in cases of c¢ivil war. A good discussion of the whole
problem is contained in Chapter XVI -D.W. Greig -
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human beings. A set of rules produces un;ertainty basically
because there are no officials to say what shall be adjudged
as a rule. The differing character of states and individuals
may well effect the way the officials are organised,'but it does
not seem to alter the fact that without officials of some
description, the set of rules will produce a condition of
uncertainty, etc., within that particular society. Therefore,
it appears perfectly feasible to investigate whether
irternational society displays those weaknesses that Hart
attributes to a society governed by a set of primary rules
of obligation. Such an investigation will be on two levels:-
(1) an exploration into whether international society is
plagued by uncertainty, inefficiency and a static
nature arising from the existence of a set of rules;
(2) an inquiry into whether international society
possesses officials of any nature, since the cuestion
may be posed whether officlals and a set of rules of
international law are compatible,
It seems at first~glanée that international law is the epitome
of a set of rules characterised by the above-mentioned
weaknesses. Since there is no international legislature,
rules tend to be accepted within the framework of international
law in a random fashion so that at some Jjunctiures it is
impossible to determine what the law is within a pnarticular
sphere. This is particularly true of those sensitive areas
of international behaviour - such cs the law of the sea - where
special interests of states are affected. 5. All this seems
calculated to win international law the description of being

uncertain,

5. Note the reluctance of states to commit themselves to a

- hard and fast rule regardinzi the extent ~f teyritorial
waters: e.g. Geneva Conventien on the ermloncll - Sea where
states failed to reach agreement on thiS point.
(Official Records Vols I - VII.) :
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It will be recalled that the charactewirstic of uncertainty rests
on there being no means of determining what is and is not a
rule of that particular set of rules. Becoming a part of

that set of rules is dependent upon acceptance. Thus, it is
not possible to ask oneself what it is that makes a particular
rule binding or valid, instead the rule will merely gain

acceptance and function as such.

Now it can be said that international law is uncertain since

at times it is very difficult to make out what the rule is in
relation to a particular situation. But whether international
law is uncertain in the sense that it is difficult to say why
a rvle is binding or valid, is a proposition that is oven to
arsument. When asked why a particular rule of international
law is valid or binding the vuvsual reply is that that rule is

a rule of customary international law. It could be said that
any uncertainty that exists within the international community
arises not from the lack of criteria for determining whether
a rule is,inéeed a rule of nublic international law, but from
the scope for uncertainty that lies within that criterion,

that is, custom., In the 'North Sea Continental Shelf €Case', G,
the court was asked at.:one starme to determine whether what is
commonly - known as the 'eouidistance method' of measuring the
extent of the continental shelf was a rule of customary
international law. 7. There was no arcrument in the court
that if the equidistance method was a custom, it would be

binding. &,

6., I.C.J. Rerorts, 1969, n.3.

7. This is exnlained in Act 6 (ii) of the Convention on the
Continental Shelf adopnted in Geneva in 1958,

8, See I.C.J. Reports 1.28. (1969).
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The elements to which the Court looked in order to

establish whether or not a customary rule existed

were: -

(1) sufficient practice by States over an
adeguate period of time:

'Although the passage of only a short
period of time is not necessarily ...
a bar to the formation of a new rule
of customary international law ... an
indispensible requirement would be
that within the period in question, ...
State practice, including that of States
whose interests are specially affected,
should have been both extensive and

virtually uniform ...' Q.

(ii) Dbelief that the practice concerned is obliratory:
'Not only must the acts concerned amount
to a settled practice, but they must also
be such, or be carried out in such a way,
as to be evidence of a belief that this
practice 1s rendered obligatory by the

existence of a rule of law requiring it'. 10.

On application of these tests, the Court decided that there

was no rule of customary international law in existence.

9. ibid. p.43
10. ibid. p.44
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Therefore, if international law is said not to betray
uncertainty, then this is tartamount to sayin~ that
international law is possessed of a rule of recoenition
framed in terms of custom, a rronosition that Hart
vigorously denies ., A rule of recopnition also seems to
eliminate the v»ossibility of there beines a set of rules.
This cuestion of uncertainty reises two separate issues.
If there is a set of rules then there should be some
indication of the uncertainty which is a nececsary
characteristic of a set of rules. Since this appears to
be in doubt then 2 second issue arises - which will be
examined at a later stame - as to whether international law
is a system and not a set of rules, vpossessing a rule of

recognition.

The segond weakness that is characteristic of a set of rules
is their static nature. Facilities are lacking whereby a
rule which has outgrown its usefulness may be eliminated and
a more suitable rule introduced. - Once again this seems to
be characteristic of international law where there exists no
central agency to control the introduction and elimination of
rules of international law. Instead, the situation is much
less well defined, the process a lot more gradual. Briérly
introduced his treatment of international waters and territorial
seas in a fashion which reflects this situation: 'The law
governing the delineation of these areas has been in course

of formation during the past three centuries ....' 1l.

11. Brierly, 'The Law of Metions', p. 194.
See also D'Amato 'The Concept of Custom in
International Law' where the whole process of
formulation and change in custom is discussed.
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Though international law does have this aspect whereby

any changes in the rulcs may only be achieved very gradually,
it is a problem that is being increasingly alleviated by

the use of international conferences and international
orpanisations. New situations that call for new or

modified rules of international law are being met as they
arise, and indeed even anticipated. During the nineteen
sixties the exploitation of outer space was pionered by both
the Americans and the Russians. There was in the light of
this advance an immediate responsec on the part of the

United Nations which initiated a committee to formulate

rules governing the use of outer space. 12, The end result
was a number of resolutions and multilateral treaties

designed to regulate the behaviour of states. 1%. Now,

if international law is to be described as static, one would
not anticipate that there would be a deliberate and co-ordinated
attempt on the part of the majority of states to provide rules
for a situation which actively involved - and this was likely
to be the situation for a great number of years - only a mere

handful of the international community as a whole.,

Nor is this an isolated instance of an international
organisation takinp the initiatdve. The United Nations has
been the instigator of restatements of the law in other

spheres.

12. General Assembly Committee on the Peaceful Uses of
outer Space set up in 1958 by Resolution 1348 (XIII).

1%, These include Resolution 1962 (XVIII): Declaration of
Legal Pri~ciples Governing the activities of states in
the exploration and use of outer space; the Outer Space
Treaty, 1966.
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The United Nations Declaration and Govenants on Human
Rights 14, have been another venture where the aim has
been to"achieve a statement of those fundamental rights and
freedoms of the individual - instead of allowing them 4to
develop piecemeal as would seem to be more logicel if
international society was infected by that static quality
that is said to be part and parcel of a set of rules. Yet
international law does seem able to produce rules to meet

a specific need,

The international conference is another weapon whereby any
tendency on the part of rules of international law to stagnate
may be rectified. One of the most well known of these
conferences was the nineteen fifty eight Geneva Conference on
the TLaw of the Sea, 15. when four conventions were adopted
on:- (1) teritorial waters, |

(II) high scas,

(IT11) fishing,

(IV) continental shelf,
Eighty-five nations attended this conference and the four
conventions wer e the result of their deliberations. The
Convention on the High Seas was said in its preamble to be
'generally declaratory of established principles of
international law'. The other three conventions may be
regarded as indicating what the law is, regard being paid
to the number of ratifications each has received. Nor is the
international conference an isolated gesture that occurs once
in a lifetime. Already pians are underwvay for another
international conference on the law of the sea to take place

in 1974, in ‘Caracas

14, U,R. Doc. A/811, Dec. 16, 1948. For the text of the
Covenants, see 61 A{J.I.L. p 861 et sea. (1967).

15. U.N. Conference on the Law of the Sea, Geneva, February,
24th - April, 27th 1958, Official Recorcs, Vols. I-VIIé
U.N. Doc A/Conf. 15/5@;45. See also 52 AJIL & pps.834-861(1958




AN

Other matters have been dealt with through the medium of the
international conference, In 1961 an international

conference held at Vienna adopted a convention on Diploﬁatic
Relations, 16. whilst in 196% a meeting of states was held
at Tokyo to formulate the terms of a convention on 'Offences

and Certain Other Acts Committed on Board Aircraft'. 17.

November, 1972 saw the conclusion of a 'Convention on the
Dumping of Wastes at Sea' - designed to 'promote the
effective control of all sources of pollution of the marine
environment', 18. whilst in 1969 an internafional conference
was held under the aegis of the Inter=Governmental Maritime
Consultative Organisation 'to consider the adoption of a

convention or conventions on questions relating to marine

pollution damage,' The result was an 'International Convention

relating to intervention on the High Beas in cases of 0il

Pollution Casualties's, 19.

Thouegh it is possible to list these international conferences
and thus illustrate that the international community is far
from static in its outlook, a word should be said about the
rules so introduced into the community. Any new law which is
promulsated by Parliament is binding on the co munity once it
has passed through its various stages. The international
conference and its end product, the convention, mav not in
everyv circumstance :be binding on the community of states as a

whole.

16, U.N. Doc. A/CONF. 20/1% April 16th, 19613 55 AJIL
p 1064 et sea. (1961)

17, ICAO Doc. No. 8%64 (1963); 58 AJIL p566 et seo. (1964)
18, 11. IIM 1294 (1972), 67 AJIL. 626 et sea (1973%)
19, 64 AJIL p 471 et seq. (1970).
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Thus, if we take as an examnle the four Geneva Conventions
an the Law of the Sea, it will be recalled that the
-convention on the Hish Seas was described as 'generally

. declaratory of established nrirciples of international law'
and thus micht be said to be bindine since it reflects
customary international law, As for the other three
conventions, though they might reflect what the majority of
states think is or should bhe the law, they are initially
only binding on the states whichratify them. It is only
when they can be said to be reppesentative of customary

e, ’
international law w#i those rules binding on all states.

Thus, new rules are capable of being introduced, but the

extent to which they bind the community as a whole may vary.
However, a degree of flexibility is present and to such

extent as to render the description of the international
community as static an extremely dubious proposition.

The fact that the means of introducing change into
international law are not on a par with that of municipal

law may, it seems, be explained. The particular character

of international law allowing as it does states a great freedom
of action could not, it seems, tolerate a legislature.
Therefore, the most convenient means of altering the law is
thereby ruled out for use in the international community. Thus,
though various states may co-ordinate their efforts to

change the law and may as a result become bound, there is
always likely to be some state outside the ambit of this
process wnichwill become bound, 1T at all, only by the

operation of external forces such as custom,
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The final characteristic weakness of a set of rules is said to
be the inefficiency that is rife within such a structure.
This inefficiency is the resvlt of a lack of a means whereby
the breach of a rule may be authoritatively determined.
Again this seems very true of intern-tional law. There are
constant wrangles between states as to whether or not a
state has contravened a rule of public international law.
But, it may be claimed that this charge can be rebutted
simply by naming certain judicisl bodies that do exist within
international society. These include:-

(I) International Court of Justice

(I1) Permanent Court of Arbitration

(I1ID) The European Court of Human Rights

(IV) Court of Justice of the European Communities

In addition, treaties and international agreements may make
provision for other ad hoc tribunals to be instituted.. in the

event of a disagreement or else for an coowrrator to be appointed.20.

Therefore, it is possible to produce evidence of judicial
activity taking place within the international community, and
yet still have a situation where states haggle over who is and
who is not the law breaker. This is because there is no
obligation on a state to submit its disputes to be determined
Judicially. A state may bind itself, for example, under the
'optional clause' of the International Court of Justice, to
accept some form of comopulsory Jjurisdiction, but that is a
decision for the state itself to take. If states do decline
to accept any Judicial solution of a disoute, then this

condition of uncertainty does indeed result. 21,

20, An example of this is a treaty concluded between
Switzerland and the United Kingdom providing for peaceful
settlement of disputes. Here there are provisiong for
setting up an arbitral tribunal. see 4'I.L.M. p.949 (1965)

21. e.g. Iceland in UK/FGR v Iceland. ICJ Reports p.12(1972),
where Iceland did not enter an appearance.
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Having discussed the weaknesses w:ich appear to be inherent
in a set of rules, it has become clear that international

law posscsses those weaknesses only insofar as its structure
dictates that this should be so. The very way the rules are
ascertained within the system gives the law its air of
inefficiency. Whilst the fact that it is not made
obligatory on states to utilise the various judicial organs

that exist, gives international law its air of uncertainty.

But there is another matter to consider in deciding whether
the rules of international law correspond to those of a simple
social structure. This is the problem of whether a class of
officials exists within the international community. It seems
clear at the outset of any such inquiry that there is an
organised band of officials that exist within most municipal
systems whose co-ordinated behaviour mag bring into bel ng
secondary rules. Now officials as they exist within a
municipal law system are usually the Jjudges and those who
legislate. Whether the description may be extended beyond
these groups, Hart does not makc clear; thoush it is to be
expected that such officials will be limited in number, Judges
must apply agreed standards when they administer the law as
must legislators when they enact the same. As Hart states ...
'Its rules of recognition specifying the criteria
of legal validity and its rules of change and
adjudication must be effectively accepted as
common public standards of official behaviour by:

its officials.' 22,

22. Concept of Law p. 113
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But we are not concerned at this stage whether there is

this requisite common acceptance - on an internationsal level -
which in any event may be a hard thing to prove. Instead, we
shall be content to investigate whether there are any
international officials at all, since the vresence of officials
seems incompatible with the existence of a simple social
structure:- 'In the simple structure, since there are no
officials ...' 23, Thelr existence micht go some way to

showing that international law is not a set of rules.

Undoubtedly, international law is not so uncoordinated that
there are no individuals placed in positions of particular
authority. Its courts each have their comvlemnt of Jjudges
whose task it is to &pply the law between states when

such a need arises.

When necessary representatives are available to nepotiate

some change in the law or else to participate in the day to day
running of international organisations such as the United
Nations or any of the specialised agencies; tasks that
seemingly have the aura of officialdom. Every state possesses
a body of men - statesmen and lawyers - who are concerned with
achieving the smooth running of international law, in much

the same way as municipal law officials. They are the
negotiators when disputes arise, the representatives at

international conferences.

2%, ibid. p. 114.
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So, although it is impossible to &fine 'an official’

there are undoubtedly certain connotations suround ing

the word. These include the holding of some public

office or position above the rank of the ordinary citizen.
If this 1s the idea in Hart's mind when he refers to
officials of the system, then his suggestion that
international law possesses no such individuals seems

hard to understand. There are individuals who hold offices
in relation to international law and are responsible for its
administration To them, it appears proper to give the titile

of officials of the system. 24,

24, See Jessup, 'The Reality of International TLaw'
118 Foreign Affairs (1940).
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CHAPTER V

What follows is an examination of international society,
aimed at deducinr whether or not the presence of secondary
rules may be discerned. The need for such an investigation
stems from the previous chapter where an attempt was made to
see bhow closely international society i1s on a par wit: the
simnle social structure. The gaps in such an argunent were
apparent. Yet it is felt that tris is not sufficient to
disprove Hart's characterisation of international law as a
set of rules. If it may be stown that not only does
international society lack the chamucternstics of a simple social
structure, but in fact possesses the characteristics of &
more sophisticated sociil Sysrem, i.c. secondary rules, then
it appears grave doubts must amse  re~wardine the accuracy of

®

what Hart has to say "a propos" international law.

Therefore we will proceedwiththe task in hand, by ouoting
Hartl's description of that sroup of secondary rules, known as
the rules of change. |

'The simplest form of such a rule is that which

empowers an individual or body of persons to

introduce new nrimary rules for the conduct of

the life of the group, or of some class within

it, and to eliminate 0ld TUleS coesees' o

Such rules of chanse may be very simple or very comnlex; the
powers conferred may be unrestricted or limited ir various
ways: and the rules may, besides specifyinm the versons who
are to lerislate, define in more or less ri~id terms, the

procedure to be followed in legislation.

1. Concent of Law D. 93,



Included amons this category of secondary rirles are

nrivate law rules of cortract end property which are

considered by Hart "as an exercise of limited lesislative

powers by individuals". 2,

The rules of change, it will be recalled, are intended to

rid the simple social structure of that static cuality which

tends to be rife in a situation where there is no apency

emnovered to introduce new rules into the syvstem. In municinal

law societies, the bodv which most commonly fulfils this task

is a lerislature. So, in Enrland, it is the two Honses of
and Mondstn

Par}jameng‘v%ich carry out tvis role, Therefore we must

direct our efforts towards ]ocatinﬁ the existence of a

similar 'institution' in irternational society. The

likelihood of this function beirp the nrerorative of

)

single
state ... as .could be the case with an irdividual ... scems to
be hirsbly improbable, so much so that it may be ruled out.

50 the search will be for a body of states, emmowered to

introduce new rules of international law.

A rromising sphere of investimatior avnears to be that of
multi-lateral tresties which also mo under the title of
tinternational lecislation', This title is reserved for a
particular groun of treaties; those to which a sreat many
states are party. Hudson, in a series compiled by him under
the title 'International Legislation' which is devoted to the
study of such treaties, believed the term to be harmless enough.
'"The term "international legislation" seems to describe,
more accurately than any other, the contributions of
international conferences at which states enact a law

which is to govern their relations'. 3.

2, ibid. p. 9.

% M.0O. Hudson 'International Legislation.u-Vomwu.\I\QFI—\qz”
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So it appears that that increasingly common product of the
international conference, the multi-partite agreement, may
well hold the key to the rules of change. Other writers

are aware of the significance of such treaties. Starke calls
them"law-making treatied' and qualifies the use of this term
by his insistence that a law making treaty must 'be adopted

by almost all the great states of the world'. 4.

In order to judge how successfully multi-lateral treaties
might fulfil the requirements of the rules of change, it 1is
our intention to examine some examples. In 1958 the United
Nations sponsored conference on the law of the sea was
attended by 85 nations, the outcome of which was four
conventions, each concerned with a specific area of the law
of the sea.
(I) Territorial Sea and Contiguous Zone,
(II) High Seas,

(III) Fishing and conservation of the Living Resources
of the High Seas,

(IV) Continental Shelf,

The rules in these particular conventions were intended
to bring the rules relating to the law of the sea into line
with ‘modern conditions. Those states whon @hfwxl the various
conventions were considered bound. For many this meant the
acceptance of new obligations and an appropriate amendment
of their municipal legislation. Thus the preamble of the
1964 United Kingdom Continental Shelf Act states its purpose
to be«:....
'to enable effect to be given to certain provisions of
the Convention on the High Seas done in &eneva on

29th April, 1958; ' 5.

4, Starke 'Studies in International Law' ©pD.S%L-

5 1964 ch. 29.
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Yet there are problems attached to associating international
conferences and their end-product, the multi-lateral treaty,
with the rules of change. It was established by Hart that
the rules of change should be associated with a body, in

this instance a body of states. Though it is admitted that
international conferences do have a profound effect on the
law, yet we are faced with the basic dilemma that the body

of states which produces a multi-lateral convention on the law
of the sea may well not be that same body of states which
vroduces a multi-lateral convention on the use of outer space.
The membership of international conferences does not remain
constant. Undoubtedly there will be a hard core of states;
such as the United States and the U.S3.S.R.4 who will
invariably be represented. But beyond this core, smaller

states may or may not take part, as their interests dictate.

Thus, though it ampears that a state which participates in an
international conference may well incur fresh obligations, the
way in which such new rules are introduced does contrast sharply
with municipal systems, so much so that it leads us to
question whether or not true wules of change are in operation.
The rules of change are concerned with a body empowered to
introduce new primary rules. On an international levecl the
body responsible for introducing such changes in the law as
there are, will not be permanent. It will be subject to
constant changes. Contrast with this a mﬁnicipal law
legislature where the body or institution is permanent, only

its membership will fluctuate.

- 59 -



Another difficulty which must be faced is that law-making
treaties are binding only on those states who acree to be
bound. This prirciple which has always held good in
international law, is repeated in the Vienna Convention on
the Law of Treaties. Article 34 provides:-

YA treaty'does not create either obligations or

rights for a third state without its consent'. 6.

Yet in municipal law systems, the idea that a new primary
rule might bind only those individuals who so consented,

would be viewed as completely unacceptable. But this is

S0 on an international level. Even those states
participating in an international conference will not be
obligated unless they are parties to the treaty that results,
whilst non-participants are totally unaffected in their future

behaviour.

It follows from this, therefore, that the multi-lateral treaty
falls short of the ideal envisaged by Hart's rules of change in
various ways. Indeed it has been suggested that the
placement of the multi-lateral treaty in the role of "law-
making" treaty or "international legislation" is a retrograde
and a misleading step. Jennings has the following
observations to make on the subject:-

'The use of the soq;briquet "international legislation"
for multi-lateral treaties is an example of wish
fulfilment that has been allowed to become almost
scientifically respectable. This search for the
statute substitute has tended to obscure the true
nature of treaties themselves. ' 7.

6. U.N. Doc A/CONF 39/27, May 2%, 1969; 63 AJIL p.875 et seq .

(1969)

7 Jennings 'Recent Developments in the International Law
Commission' 13 I.C.L.Q. p 388, (1964).




Hart is also aware of the liberality of this term 'international
legislation'. He is of the opinion that only when such
treaties are binding on all states, and not merely'Pa'hoé'“3+“°33
e s , could they in fact be described as legislative

enactments. 8.

This statement by Hart highlights the difficulty posed by any
attempt to isolate secondary rules in international law. There
is the constant effort to find parallels between municipal

and international law. We are aware that a legislature
satisfies the requisites of the rules of change, yet the
international community possesses no such definite institution.
Instead, we are presented with a number of alternatives none
of which is entirely satisfactory. The international

conference/multi-lateral treaty is an example in point.

We must ask ourselves whether the divergencies that exist
between Harts description of the rules of change and the
multi-lateral treaty may be adeguately accounted for; or
whether this is merely an exercise in drawing parallels that
do not exist. Faced by the situation where international
society appears to be populated by a series of 'ad hoc'
legislative bodies, an explanation may be offered. This
consists in a denial of the necessity of any of those
characteristics commonly associated with lepgislative bodies.
'Tt is certainly not necessary that a legislative
agency be permaneht nor that it be endowed with
general powers, nor that it vroceed in any particular

manner nor that it have authority over states not

represented nor that the result of its efforts when

agreement is reached become immediately executory'. ©S.

8. Concevt of Law P.23%1
9. Hudson op.cit. Intrg?uction p. XIV



Notice may also be taken of the fact that Hart's description
of the rules of change does not make it imperative that such
a body be permanent. So it might be maintained that the

particular demands made by states precludes the existence of
any such permanent bodies, since any such institution would

be considered incompatible with the sovereignty of states.

There is the additional point made by Hart that the powers
conferred by the rules of change might well be restricted in
some fashion. So we surmise that this may well be the case
with the international conference/multi-lateral convention.
The power to change the law is restricted to those states
parties to international conferences whilst the law is

changed only for the states which are parties to the convention.

S0 thouph it is indeed possible to take Hart's description

of the rules of change and to fit its provisions in with the
functions of international conferences, the accuracy of such

a move is open to debate. But what cannot be denied is that
international conferences do undoubtedly meet the demand for
change to satisfy new circumstances that exists in
international law, even though that introduction of new

rules may hold good merely for states parties to the
convention. Moreover, the process that is instigated by

the treaty may be taken a step further. If a sizable number
of states confer and apgree that the law on a particular topic
1S eeveccoceccsooshoooocoososooosBoecosccosocoosoCesooooosooesly, this
is 1likely to influence the behaviour of other states. Thus the
multi-lateral treaty which is bindinc for the vnarties to it,
may become eenerally bindine if its nrecepts are so widely

adopted as to be transformed into custom. This 1is the view
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taken by Pollock:-

'There is no doubt that when all or most of the
great powvers have deliberately a reed to certain
rules of ceneral ervnlication, the rules a~nroved
by them bhave very esreat weirht in nractice even
among states vhich have never exnrersly consented
to them, It is hardly too much to sav that
declarations of this kind may be exmnocted in the
absence of nromﬁt nd effective disrent by some
power of the first rank, to become nart of the
universally received law of mations vwithin a

moderate time'. 10,

Moreover, the operation of such a process is confirmed by

the writer D, Amato who sneaks of it in the followin~ fashion:

's..es.meneralizable nrovisions in bi-lateral and

multi-lateral treaties gcnerate customaryv rules of

law bindin~ upon all states' 1l.

So we may remark on the fact that althoush the multi-lateral

treaty is desicrned primarily to chanwe the obligation

incumbent unon the parties to that asgreement there may be a

consecuential cffect, in that the behaviour of rnon-narties

mav subsequentially be altered through the permesation of

those treaty rules into customarv international law. What

we have said concerning this process will suffice at this

stame in our arcument, until it can be discussed in greater

detail at some later. point.

10.

11,

Pollock 'The Sources of International Law' 2 Col. L.R.
pps. 511-512 (1902)

Concept of Custom in International Law p. 104,
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To conclude this enquiry into the existence or non-existence
of rules of change in international law, the following
comments are offered as giving an accurate assessment of the
situation., That it is indeed possible to alter the rules
of international law by a process of conscious effort, must,
it is believed, be admitted. But whether that process
accords with the description of the rules of change, is, it
appears, a matter of conjecture. True, the shortcomings

of international law may be rationalised, but there may be

a degree of artificdality in such a move,

There is the additional complication in that what was intended
originally to affect the conduct of a limited number of states,
may well have repercussions on the international community

as a whole. The explanation offered was in terms of custom.
The significance of such behaviour in terms of the rules of
change may be such that we are forced to regard the whole of
international society as that body which is capable of
introducing new primary rules of obligation. Nor is this to
concede Hart's argument that international society is a simple
social structure. Since to regard international society in .-
this fashion, would be to regard it as behaving in a co-
ordinated manner. Not every rule that is set out in a multi-
lateral treaty becomes a rule of customary international law.
Instead there is a conscious decision on the part of states

as to the rules which gain this degree of generality. But it

is our intention to pursue this line of enquiry at a later stage.

If, however, one chooses to regard states as a whole as
constituting the agency whereby new primary rules of obligation
are set on foot, then it is possible to assign a different role

to the multi-lateral treaty. As was remarked at the outset of
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our discussion, also included émong the rules of change are
the rules of contract. It is therefore possible to view the
multi-lateral convention as a form of international law
contract. Indeed to do so has long been the habit with
some international law writers. Gihl in an article in
Scandanavian Law Studies stresses the resemblance between
contracts and conventions. 12, The multi-lateral treaty
as an international law contract would thus be a means
whereby a state might vary its obligations under general
international law. But according to Hart's description of
the secondary rules of change, multi-lateral treaties would
still be encompassed by the rules of change.

RULES OF ADJUDICATION

It has been demonstrated how the society of states as a
whole, in addition to sizeable groupings of states, might

be regarded as the agency of Hart's rules of change. The
rules of adjudication are the next characteristic group of
secondary rules relating to Hart's model of a legal system

to be considered. These rules, designed to remove the
inefficiences that are the bane of a less sophisticated
society, are to be recognized from the following description:

They empower 'individuals to make authoritative
determinations of the question whether, on a
particular occasion, a primary rule has been

broken.' 13%. Morevoer such rules 'define the
procedure' to be utilised in such a context. However,
it is not the aim of the rules to impose a duty to
adjudicate, instead they confer Jjudicial powers and
give Jjudicial declarations about the breach of an
obligation an especial status.

12. See Scandanavian Law Studies Vol. 1. p. 51 (1957)
13. Concept of Law p.9%4,
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The operation of these secondary rules ma easily be discerned
within a municipal leral system. Their hallmark is a well-
ordered s&stem of courts enjoying a well-defined jurisdiction.
The contrast with international law is immediate. Here there
is no hierarchy of courts desisgncd to win respect for the law
to the highest derree. Instead we are faced with a
haphazard arrangement whereby there exist a number of
tribunals whose tasks may vary dramatically, thoush “ha {éﬁommﬁ
loose categorizations may be .USed
(1) permanent tribunals ... among these we may
number such courts as the Intcrnational Court
of Justice, -
Y (TIT) regional tribunals ..... these include the
European Commission anc¢ Court of Human Ri~hts,
in addition to the (Court of Justice of the
Luropean Communities.
“{IIT) ad hoc tritunals ,..... these bodiés are set up
on various occésions so as to decal with either
a specific breach of obligation i.e., the
Nurmemberg Tribunal, or alternatively to deal
with a particudar class of dispute 14,
Although the contrast with municipal law is considerable,
it still cannot be denied that those courts which do serve
international society are fulfillin~ the functions en#isaged
by the rules of adjudication. Thev or rether their
officials determine whether or not there has been a breach

of a primarv rule of obligation.

o

14, eow.uiﬁexicar Claims Commission
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The constitutional document of the best known of these
courts, the international Court of Justice, makes this nlain:
Article 36(2)
"The States parties to the pnresent Statute mav at
any time declare that they recognize as compulsory
ipso facto and without special arreement, in relation
to any other State accentine the same oblir~ation, the

jurisdiction of the Court in all leral disputes

concerning:

a. the interpretation of a treaty;

b. any question of international law;

c. - the existence of any fact which, if established,

would constitute a breach of an international
obligation;
d. the nature or extent of the revaration to be

made for the ovoreach of an international oblisation.

Yet this extract ffOL the Statute also highlights the over-
whelming oforence between the practice of municipal and
international curts, the need for consent. Before an
international court may become seized of a dispute, it must
secure the consent of the states concerned to the exercise
of its jurisdiction. "Thus the provision of Article 36(1) of
the International Court of Justice.

'The Jjurisdiction of the Court comprises all cases

which the parties refer to it and all matters svecially

provided for in the Charter of the United Nations or

in treaties or conventions in force'.

But this is not tc deny the fact that a svecies of compulsory

jurisdiction does exist in international law, Once a state
has‘aﬂraecl to accepr Vvhe 30”©Chﬁﬁoﬂ - of institutions
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such as the Furopean Ceouvrt of Huwan Rirhts, or has made a

Stature of 1re,
declaration under the onticnal clause of the, International

A
Court of Justice, then this signifies its intention to
accent the Jjurisdiction of the court on future occasions
without the need for any additional consent on its behalf.l5,

But no state can be forced to conclude such an arreement,

The need for consent freely riven is paramount.

To those familiar with the muniéipal law system of
adjudication, this stress on the importance of consent may
appear a retrograde factor. Yet within a state the
predominance of centralised rovernment over the individual
ensures that breaches of the law are brought before the courts
and punished. The nature of international law is such that
there is no one central organisation with the power to do
likewise on an international scale. Yet the concept of
consent is by no means a stranger to municipal lav, In civil
proceedinss cases are not automatically litimated before the
courts. Indeed, it is common for such cases to be settled out
of court, at the discretion of the disputants. Moreover, it
1s common for a commercial agreement between individuals to
provide for the avpnointment of an arbitrator, if any disvute

should arise, with no initial recourse to the courts.

Once the greater freedom allowed to states in their dealings
with the courts is understood, then we may go on with our
consideration of the rules of adjudication. The whole matter
rests on the particular nature of states and their resistance

to any move which mirht be construed as an infrineement of

15, Thourh note that in the case of the Intermational Court
of Justice, a state may limit the Court's comvulsory
jurisdiction by means of reservations.

For a case illustratine this noint see Norwegian Loans
Case. ICJ Reports n.37 (1957),
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their sovereienty. To this must be added the fact that no
one state or institution is stron~ enoush to take upon itself
the punisbrent of so-called wronrdoers, S0 or occasions
breaches of international law mav well go unpunished as a
consequence, But once the truth of such remarks is accented,
then the rules of adjudication are seen to overate unimpeded
on those occasions when states are suscentible to their

provisionss

The ccurts can and do make determinations on whether a
primarvy 1rule of ohlisration has been breached. Them do
exist fairlv complex nrocedural rvles which dictate the
organisational asrects of such an adjudication. Thus
Articles ? to 34 of the Statute of the International Court of
Justice concern themselves with such matters as the number of
judres that must be present, and the method of their
anpointment. Whilst Articles 39 to 64 set out the languares
to be employed by the Court, the renresentation allowed to

contestant states, and the scope of the firal judeement.

The value of a Jjudicial decision in international law is said
bv some to be very mareinal in view of the lack of a syvstem
of bindinm nrecedent. But the self-seme situation will
prevail in a civil law system. In addition this is not to
imnly that a decision is only of significance to the narties
directly concerned, Article 59 of the Statute of the
Interrational Court of Justice might seem to implythis is the
case:

'"The decision of the Court has no bhinding force excemnt

between the narties and in resvect of that particuvlar

case',
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But this does not prevent other states from regarding what

the Court, and indeed every such tribunal, has to say as

a valuable indication as to the development of the law.

An example is the North Sea Continental Shelf cases 16.

Where what the Court had to say regarding the customary law
relating to the extent and the delimitation of the continental
shelf was of significance for every coastal state and not
merely the parties to the dispute. Nor is it the custom

for any international law court to deviate indiscriminately

from what it has said in the past.

Therefore it appears that the following conclusions may be
drawn concerning the possession by international society of
secondary rules of adjudication. BSuch rules do appear to
exist. There are some inconsist encies surrounding this
proposition such as the ability of a state to elude the
court's Jjurisdiction if it so desires. But even such
behaviour on the part of a state does not prevent its
condemnation by states as a whole if they believe it to be in

breach of an obligation under international law.

16. I.C.J. Reports pi# (1969)



CHAPTER VI

The focal point of Hart's whole scheme of analysis is the
rule of recornition. It is the function of this rule
to indicate the criteria neccssary to constitute a rule,
a valid rule of law within a particular leral system, thus
eliminating the uncertainty that will otherwise prevail.
To guote an example, within the Enplish lemal system,
enactment of a rule by Parliament is a source of valid rules
of law and in consecuence an element of the rule of
recornition, 1. This is bqé%ne out by Hart's description
of the kingpin of his model of how a legal system works. It
'will specify some feature or features possession
of which by a suggested pvule is taken as conclusive
affirmative indication that it is a rule of the
group to be supported by the social pressure it

exerts.' 2,

row Hart does not believe that a rule of recognition

sutomatically exists whercver binding rules of law exist.

indeed, a rule of recognition is not a necessary cordition for

the existence of rules of obligation. Instead, it ranks as
'"luxury, found in advanced social systems whose members not
merely come Lo accept separate rules niecemeal, but are
committed to the acceptance in advaance oj seneral classes

of rule, marked out by generzl criteria of validity.' 3.

a

1. Other elements inclide judicial decisions and custom p.
2. Concent of Law D. 92,

5 ibid n. 229.
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Therefore, a society may exist where there is no rule of
recornition., This will be reflected in the running of

its affairs in that there will be no positive -ay of
determining whether a rule is indeed a rule of the system.
Moreover, what rules there are will constitute not a system
but a set. This is because the rule of rccognition provides
the vital element of cohesiveness that binds rules together.
A prime example of such failin~s is, according to Hart,
international law. Here, the 'rulcs which are in fact
operative, constitute not a system but a set of rules, among
which are the rules pnroviding for the bindinz force of

treaties'. 4,

At an earlier stare in our arcument, we undertook a survey
of international law in order to try to discover whether

it betraycd those characteristics which arc scid to be a
feature of a society lackin~ a rule of recognition. It was
concluded that this was not the case. Thus, the logicél
step 1s now to ask ourselves whether the coztrary is true
and that Hart has been mistaken in his evaluation of
international law. To do so will involve an encuiry &s

to the existence or otherwise of a rule of recornition.

The difficulty of tryinm to isolate such a feature has

been co-mented upon earlier. Thourgh Hert stressed
the imnortance of saining official approval for an emerprent
rule of recognition, he did not indicate how it was possible
to distinguish this from the acceptance of officials of a rule
of customary international law. The two processes apnear

to be very closely related. So if officials en masse

4, ibid. p.231.
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accepted the binding force of resolutions of the United
Nations, there appears nothing to identify this either as
an addition to the set of customary rules or a rule of

recornition.

Frobably the easiest way of discovering whether or not
international law has a rule of recornition, is to focus

on a particular aspect of the rule, which is the following.
The analysis of a legal system in terms of primary and
sécondary rules will always produce a basic norm whose content
is directly related to the content of the other secondary
rules, We shall take as an exampnle the English lercal system,
Here the rulecs of chanee are embodied ir the enactment by
Parliement and Queen of lemislation, whilst the rules of
adjudicetion are denmendent upon the Jjudicial system. This

in its turn is reflected in the rule of recoegnition. This
states that among the criteria for identifyinr valid rules

of law are enactment by both Houses of Parliament as well

ag authorvitative statement in a judicial decision, The same

rrocess wWill nres mebly he reflected in internoational law.

Therefore we will now nroceed to cxamine the sugrested
formnlafions of the secondary rules of chanre and adjudication
in order to see whether they oive any indication as to the
content of the mile of recornition. It vill no doubt be
recalled that what change there was in international law was
for the most nart achieved thpurh nulti-lateral treaties.

Now, so that the rule ot recosnition may fulfil the objecctives

set for it, it munt of necessity

'eooos Specify some feature or features nossession of

which by a suggested rule is taken as a conclusive
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affirmative indication that it is a rule of the
group to be supported by the social pressure it
exerts'. 5.

Such a feature in the present example would be the setting
out of the potential rule in a multi-lateral treaty. Thus
any rule contained in a multi-lateral treaty might be

regarded as a binding rule of international law.

Now it is apparent that it is not possible to assert that
any rule originating in a multi-lateral treaty is a valid
rule of law. Besides the difficulty of deciding what is
and what is not a multi-lateral treaty, there is also
evidence that the rules that such a treaty sets out are
regarded as binding only on the parties to that treaty. 6.
The very object that a rule of recognition sets out to
achieve is thus defeated since there is no certainty as to

what is and is not a valid rule of law.

Several writers 7. have noted that the multi-lateral

treaty is often used as a vehicle to introduce what is not
already law into the system. The effect of such a move may
vary. Sometimes the only entities affected are the states-
parties to that particular treaty. However it may be that
a rule first set out in a multi-lateral treaty will have
repercussions on a much greater scale. That rule may

become a binding rule of international law. This is on

account of the adoption of that particular rule into the body

5. ibid. p.92.

6. article 34, Vienna Convention on the Law of Treaties
U.N. Doc A/CONF. 39/27, May 2%rd 1969.

7. See, Baxter - 'Multi-lateral treaties as evidence of
customary international law' 41 B.Y.I.L. p.275(1965/66)
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of customary international law. In consequence it has been
said of treaties that their pattern 'rather than their
substance influences the law much in the manner of a trade

custom in municipal law.' 8,

Basically, therefore, the authority of a treaty rests on
custom. It is a rule of customary international law that
states ... pacta sunt servanda (treaties are binding),
whilst the propagation of a treaty rule is, if not already
binding, dependent on custom. Treaties are a valuable
sounding board for state opinion, as D'Amato has so recently
pointed out. 9. Moreover they are probably most akin to
contracts in the way they operate. They provide the
opportunity whereby a state may escape the inadequacies of
existing international law, whilst paving the way for what
may well be a new rule of customary law. But what is plain,
is that the multi-lateral treaty is totally unsuited to play

any part with regard to the rule of recognition.

The other possible guide to the formulation of a rule of
recognition is the rule of adjudication. Here the criterion
for a valid rule of law rests on its pronouncement by a court
of law within the international community. Hart says the
following of the rules of adjudication:

'Indeed, a system which has rules of adjudication is
necessarily also committed to a rule of recognition of
an elementary and imperfect sort. This is so, because,
if courts are empowered to make authoritative determi-
nations of the fact that a rule has been broken, these
cannot avoid being taken as authoritative determinations
of what the rules are.' 10.

8. Parry 'Sources and Evidences of International Law', p.54
9, D'Amato 'Concept of Custom in International Law' p.l0% et.seq.
10. Concept of Law p.94.
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- Hére we have a problem regarding this expression
'authoritative determinations' since there is no overt
system of precedent in international law. Instead,
decisions of the courts usually take effect only between
the parties tQ the dispute. Thus the determination is

binding between the parties, but not immediately
on any larger scale. Any increase in the sphere of a
Tule's effectiveness. is usually attributed to custom.
It is undeniably true that there is a much greater
significance to be attached to judicial decisions than
a merely bi-lateral effect. Other states will invariably
adjust their conduct so as to bear out what the court
has said. 1ll. Whether this should be accounted for in
terms of custom, or whether there is some rudimentary rule
of recognition which allows states to treat the courts
pronouncements as indications of valid rules of law, is
hard to tell. If the latter is indeed the case thén though
a rule of recognition may exist it will be extremely
circumscribed in its effect, if one has regard to the very
few occasions on which the processes of the courts are
utilised. If the former is more accurate in its
description, then this leads to the inescapable conclusion
that it is only in terms of custom that a fule of recognition

may be expressed.

11. ©See the Anglo-Norwegian Fisheries Case I.C.d.
Reports p.116 (1951). The substance of this judgement
is repeated in article 4 of the Geneva Convention on
the Territorial Sea and Contiguous Zone 1958.
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Such a proposition as the one above is emphatically rejected
by Hart. Indeed he has this to say of a rule of recognition
expressed in terms of custom:-
'States should behave as they have ewsomarily behaved,'
'«... it says nothing more than that those who accent
certain rules must also observe a rule that the wules
ought to be observed. This is a mere re-duplication
of the fact that a set of rules are accepted by states
as bindinm rmules'. 12,
What Hart seems to be saying is that when one has a set of
rules, as he maintains is the case with international law,
then there is no need for an additional rule which asserts
the necessity to abide by the other rules. Indeed it does
not appear possible to argue with such logic. But Hart has
always described the rule of recognition as indicatine what
is and what is not a valid rule. The basic norm quoted by

Hart was never intendcd to serve such a purpose. 1%,

So we are forced to conclude that Hart has dismissed the
need for a rule of recornition/basic norm without considering
vihether or not a formulation in the terms of his description
is a feasible proposition. As we have seen The only possible
basis for such a formulation must be custom. This would
become the criterion of legal validity. Acceptance as a
custom within the international law involves two processes,
according to orthodox scholarship:

(i) practice over a period of time bv the

generality of states,

12, Concept of Law F.230
1%2. It gives no indication of the criteria which mark out

a valid rule of law.
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(1i) opinio Jjuris ... »ractice bv statcs in the

belief that what thov do is Acriand~d by the law, 14,

More recent research, narticularly that of D'Amato has
suggested that the vital inrredients of custom may be more
accurately described as:-
(i) articulation - which is thec notice trat a
narticular act will have leral implications
(ii) action - which makes concrete what has previously

been articulated. 15,

However custom is analysed, there remains the argument that

it is a long-drawn out and imprecise process lacking the
certainty that is a feature of municipal law,. A notential
rule of law that embarks on the uncertain journey of customary
law formztion may emerge only after a considerable period of
time as a valid rule of law, end then merhars not with commlete
certainty, Yet the sare is true, althousrh to a lesser derree
of & municinal legal system. If we take as an exarmnle one

of the comnonents of the Ergdish rule of recognition i.e.
enactment by both Houses of Parliament, then we will see that
it is not possible to sav that =2 notential rule of law which
emharzs on the Parliamentary »rocess will inevitably emerre

as a valid mMmle, It may suffer defeat ir a division in either
House; it may be deferred thraugh lack of time. Tlioreover,
passare throush Parliament mey be an extremely tiﬁe—consnming
business. The rule of mrecosnition merely enables it to be

said of a rule that emerges successfully at the end of the

14, See Hudson on Customary International Law
U.N. Doc. A/CN. 4/16 (3 mMarch, 1950) 5,

15, D'Amato op.cit. n. 73 et.sec. 'A Reformulation
of the Theory of Custom'.
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Parliamentary process that it mav be reparded as a valid
rule of law, In like - fashion, it scems to be possible to
maintain that custom is akin to the Parliamentary ordeal

from which a valid rule mayr eventually emerge.

Custom may on occasions be an extremelw unsatisfactory
amency whereby to introduce new rules of international law.
In this context, the long debates surroundine the law of the
sea are a nrime examnle, Yet international law is never

so imprecise and unco-ordinated as Hart seeks to make out.
The idea that Hart seeks to foster that rules are absorbed
into the international svstem merely on the basis of
accentance by the international community en masse, is based
on his characterisation of the society of states as a simple
social structure. Yet the rrocess of law-formation is
nothing like as 'primitive' as Hart would have us believe.
States are well awave of the remercussions their hechaviour
may nroducc. They are fully corniza nt of the fact that
custom is the objective standa—d vscd thvrousghout the
international community in order to determine the existence
of a rule of law, Acceptance of a rule is not sufficient;
instead states consciously direct their corduct toward
securines the esteblishment of a pmarticular norm, and its
maintenance once established, Thusg, the State Denartment

of the United States refused to countenance the uncompensated
appropriation of Cuban nronerty in America since this mipght
have been construed as a departure from traditional policy

which demands 'prompt, adecuate snd effective comrcensetion'.lo.

16, For a Summarv of this view see l-tter of State
Department to House Committee on Toreign Affairs
14 I.L.M. p.1038 (1965).
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Therefore it appears that Hart's thesis, based on its
characterisation of intermational law as a set of rules,
is not supported by practical observation, Not only are
states capablc of directine the srowth of international law,
but they also use custom as an overall test of legal validity.
It is not sufficient that states accept a cerbain articulation
of a lerpal rule as Hart suesrests is the case. Nor does Hart.
exnlain those instaonces that occur in international law
where a state will be judged to be bound without the least
show of acceptance on its pnart; particulerly where general
rrincinles of iaw are concerned. Thus it appears undeniably
true that there is a rule of recognition in international law,
whose content is based on custom and to a lesser decree,
judicial decisions. Nor is this an isolated observation,
D'Amato, in his evaluation of the concept of custom vlaces
it in a similar role,

'We must bear in mind that custom is indeed a

secondary rule of law-formation. It can account,

in Hart's words cuoted previously, for the introduction,

ascertainment, veriation, or elimination of primary

rules.' 17.

Moreover he also observes that seneral principles and judicial
decisions have & nart to play in constructinc the rule of
recornition since theyv may to a very limited degree

indicate vhet is and is not a wvalid rule of lav.

7. D'pmato op.cit. D.44
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CHAPTER VII

Having discussed the feasibility of custom constituting

the content of the rule of recognition, it is our intention
to consider the part of one other candidate. If it could
be shown that those pronouncements that emanate from the
United Nations are in fact immediately binding upon States,
then there would exist an unimpeachable content for a rule

of recognition 1. - resolutions of the General Assembly.

Before embarking on a consideration of the possible form
such a rule of recognition might take, it must first be
decided whether any case may be made out as regards the
legislative potential - limited or otherwise - of the
United Nations. At first sight the prospects in this
connection seem far from promising especially in view of
those talks which preceded the establishment of the United
Nations. For among the many proposals received was one by
the Philippines to this effect:-
'The General Assembly should be vested with the
legislative authority to enact rules of
international law which should become effective
and binding upon the members of the organisation
after such rules have been approved by a majority
vote of the Security Council. Should the Security
Council fail to act on any of such rules within a
period of 30 (thirty) days after submission thereof
to the Security Council, the same should become
effective and binding as if approved by the Security

Council'. 2.

1. D'Amato op.cit. ©Suggests at p.44 that General Assembly
resolutions may well be acquiring the status of
secondary rules.

2. 9 UNCIO Docs. 316 (1945)
- 8] -~



This proposal was rejected by twenty-six votes to one.

Yet any belief that this must put an end to speculation

as regards the potential legislative force of United Nations
resolutions is not well-founded. Indeed over the years

since the inception of the United Nations, discussion in
relation to the status and effect of United Nations

resolutions has increased, until it has become possible to
discern three main Dbodies of opinion as regards their working.
These are the following:-

1. General Assembly resolutions are valuable
items of evidence in the development of a rule
of customary international law.

2. Certain resolutions of the General Assembly are
binding - a variety of reasons which wvary from
resolution to resolution conspire to make this so.

5. Certain resolutions of the General Assembly are
binding -~ there is a factor (consensus) which is
common to certain resolutions and makes them binding.

Thus such binding resolutions are a new source of
international law.

We will now consider these views in greater detail, noting

the support that each of them has attracted. The view which
accords United Nations resolutions an evidentiary role is
fairly widely supported. Professor Johnson in an article
entitled 'The Effect of Resolutions of the United Nations' 3.
is a typical exponent. Resolutions, in his opinion, have

a purely marginal role to play in the shaping of international

law,

3, 32 B.Y.I.L. p.97 (1955/56)
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Such resolutions are in no sense td& be regarded as a 'source'
of law. Instead, they are proof of the content of law whose
'source' rests on a totally different basis.
'In our view, while it would be true to describe
resolutions of the General Assembly as a 'subsidiary'
means for the determination of rules of law' within
the meaning of article 38(1)(d) of the Statute of the
International Court of Justice, it would be wrong
to ascribe to them a higher status than that or to
imply that they are in themselves sources of
international law'. 4.
By far the leading exponent of according evidentiary status
to:. General Assembly resolutions is Rosaiyn Higgins. ©She
has demonstrated very ably how the process of discussion of
various issues among states and the passage of resolutions in
the General Assembly may help to formulate a practice that
may emerge as a rule of customary international law. 5.
Indeed, there is no denying the fact that when the majority
of states meet and give their opinions on a particular matter
in addition to formulating a resolution on the topic - this
appears to be very pertinent evidence as to what exactly the
law is or will be in the near future. This will be so even
though no so-called legislative power is vested in the

particular body.

Thus Rosalyn Higgins says of United Nations resolutions which
concern us, as opposed to the evidentiary value -attached to
a states speeches, voting etc....

'... the Assembly certainly has no right to legislate

in the commonly understood sense of the term.

4, ibid. p.l116

5. Higgins 'Development of International Law through the
Political organs of the United Nations' Introduction.
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Resolutions of the Assemhly are not yet per se

bindin~ though thosc 1mules of general international
law which they may embody are binding on member states,
with or without fthe help of the resolution.

But the body of resolutions as a whole, taken as
indications of a general customary law, undoubtedly

nrovide a rich source of evidence'. 6,

Ahother adherent of this attitude is Clive Parry. In his
book 'Sources and Evidences of Internetional Law' he rcjcects
the neced 'to ponder on the bindng force of resolutions of
the Gereral Agssembly,! Instead, to his mind, 'it all falls

adequatcly into place as nart of the practicce of 8tates'. 7.

We shall now consider that approach which recards some
resolutions of the General Assembly as binding though for

a variety of reasons. This is stated at its most basic in
an article by Blaine Sloan, 3o im which he isolates certain
areas of United Nations business where resolutions have the
rower ‘to bind states. Thesc include the establishment of
subsidiary orsans (Article 22) and the power to approve
acreements (Articles 6% and 85), the power to bind being

inherent in the terms of these articlcs and the Charter itself,

This idea has been researched in great detail by the
jurist Castaneda. Q. He has set out groups of resolutions
possessed of common characteristics such as 'resolutions thet

determine the existence of facts or concrete leral situations',

6. ibid. D.5.
7o Parry op.cit. w3

3o Blaine Sloan 'Bindine Force of a 'recommendation' of the
General Assembly of the United Netions'.
25 B.Y.I.L. wn.l. (1948).

9. Castaneda - 'Legal Effects of Unitcd Nations Resuolutions'-
Columbia University Press (1969).
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As for the binding qualitirs of each particular sroun of
recolutions, each vill probeably depend on varyine factors
and circumstances that are particular to that group,
within which the juridical value of a resolution mayr vary.
The followin~ extracts from Castancda's bool serve to
illustrate his point of view:-

'The multi-form diversity of resolutions and their

unecual Jjuridical value have made it difficult to

cvaluate their function as @ source of international

lavi.' 10,

Yet '.o..0. certain oroups or types of renolufions

were identified which , observation shows, nroduce
for a variety of reasons and circumstances, concrete
juridical effects of very different kind and depree

that sometimes may be characterised as mandatory'., 1l.

The working of this whole thcory becomes much more comprehensible
if made with reference to & specific exémplé taken from
Castaneda's book. One of the groups of resolutions mentioned,
is that group 'which contains declarations or other
pronouncements of a =zeneral nature'. 12, The resolutions
encompassed within this group include the following:-
a) Resolution 95(i)
The General Assembly affirmed without reservation
the Nuremberg princinles.
b) Resolution 375 (iv)
Draft declaration on the Rights and Duties of States.
The General Assemblv considered this 'a notable and

substantial contribution towards the pro-recasive

10, ibid. p.2.
11. ibid. p.l16.

12, Sea. Alse D.165 onwerds.



-

development of intcrnational law and its codification,
and as such conended it to the contirmineg attcntion

of member states and of jurists of all natiors', 13,

From the feshion in which these mesolutions cre worded,
Cestareda considers it nossible to conclude 'the extent to
vhich their provisions constitute existing law', Their
content can and does reflect for the most part customarwy
intarnofionel 12w ond such is bindino, whilst the resclutions
1hemSGDM5%mzdoscrihe6 b7 Cestaneda as havine 'a fullv rrohative

leral value' 14, - +thet is thev are persuasive. cvidence that

the mule of lav co~s exist.

Castanedz's thz2ory as to the bindin~ cruvalities of certain

grouns of United Nations resolutions is to a certain extent

sunported by other writers., Thus Rosalyn Higgins admits the

nover of resolutions to bind when thev refer to internal and

other matters:-
'It is necesscrvy at this point to ask ourselves if
nolitical ormans do in fact have the authority to
prcscribe rules of law, or may they only recommend
solutions? That they have authority for internal
prescription is not in doubt .... similarly it may he
observed that noliticnl orcens sometimes make
declarations of consciouvsly lesal content - the
declarafion on the Nurembers mrincinles and the
resclutions of sovereienty over natural resources may
both be cited as examrles'. 15,

Finally, we must investigate a recent and very radical

anproach to the nroblem of the status of United Nations

1%, ibid. 1. 173,
14. ibid. p. 172,

15, Hiomins ov.cit. Doll,



resolutiors - an anpronch which accords them in certain
circumstances a limited legislative competence. The
originator of this theory was Blaine Sloan who concluded
after an examination of the San Frencisco recornds ond a
study of nre-Unitcd Nations practice, that it was not
nosnible to attach any fixed meanine to the term 'recomrmend-
ations' as used in intermational law,

'eeeooo there is sufficient contrary usace to cost

mw

reasonable doubt on the assumption that 'recommendation'
under Articles 10 - 14 of the Charter, can obviously have
no lepal effect'. 16,

This is imnortant in th~t mahy vho deny rosolutions of the

Assembly lericlative effact, vnst their crses Tor so doins

o the use of the tem 'reaco~mendation'! in» tho releovont

srticles. 17,

Blaire Sloene vas indeed, rronarad to advorce his views a
ste~e further vith the followir~ exnrencsion of oninion:-—
'"Although a larce majority sunnort the viecw that
moet recommendations have no le~al force, oninion
also rreveils that Gerernl Asgerbly recomendations
rocress morel force ~nd shovld ac snch evert ~reat
influence. ooeoo it io pubmitted thrt thiag momrl
force fa ir fact -~ »rgeoen® le~el fomce .0..'e 18,
Bloine Sloan justifies thig caanrtion bv refererce to the
in

m~orhicrlar rosition occunied by the Generel Ascermbly with

internetional socicty.

o> oy e e

2 T T T it T e e e ey e

16, Bla‘ne Sloan ow,cit. ».10.

17. For example Opnerheim's 'Internctioral TLaw', 7tk ediftion,
Vol. 1. p.302 (1942) vhew~ it in ascerted that the
Ascemhly heaas ro rower to ~dont Arcisions hindine on
maphers (ercort whar ~ivan ~nrwen),

12, Blaine Sloen on.cit., n»nno. 31-32,
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'"An the moat noorly marmegantotive oroon of the

internationcl cormunity! it mayv 'immoese dite 10

in 1limitrd fielcds', 19.
The limitetiorn nmiscs from such »rirci-los os 'aovereicn
ccunlity! ond 'domestic juriadiction', But in cortnir areres
this soverciTnts has been abridced - there

'the General Assembly actine as epent of the

internetionel communit~ mar eassert the rirht to

enter the lesal vacuum ~nd take a hindine decigion'., 20,

In more wecont years, *the le~icelative worth of United
Notions regsolutions has been champiored hy the American
Jurist Fall, His views are set out in the main in an
article entitled 'The Ouesi-TLegislative Statvs of Urited
Nations Resolutions', 21, The reasorine or which Felk
bagses the claims of General Assembly resoluftions to he - in
certain circumstonces - less1ly bindings, is very much akin
to that of Blaine Sloan. For inasmuch as that writer
foresew the erosion of soverei~nty, Fal™ belinved that this
concent hes now btcen so radically encroached uvpon, as to
occasion a shift in the basis of oblication in internmational

lew,

No longer does Falk consider it accurate to refer to the
consent of states - whether evnress or tacit - as the 'fong
et o;gio' of the power of international law to bhind. The
tradifional viewpoint as exnressed in the Lotus, has ceased
to hold rmood in Falk's eyes, This maintained that ccoo

'"The rules of law binding upon states therefore eronate

rom their own free will as cxpressed in conventions or

19, ibid. p. 23
2”0, ibid., p. 24
2l. 60 A.J.I.T. p. 782 (1966)
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by usages generally accepted as expressing princinles

of law and establishec in order to rerrlete relations
between these co-existing independent communities or

viith a view toc the achievement of common aims, Restrictions
upon the indonendence of States cannot tﬁe?efore be

presumed., ! 22,

Instead, the situation of international society as it stands
at present is envisased as demandine a more flexible end
renlistic concent from which to derive bindinp, lesal force.

This need is answered by the concent of consensus, which Falk

%

believes is beings rendily acknowledred by the community of
nations as & much more accenteble basis of legal obli~ation,
There is ~ discernible trend from comsent to consensus as the
basis of international legal oblimation. As To what eractly
is entailed by the notion of consensus Falk never malkes
rarticularly clecar, Thou~h he does imply that the idea is
~ comnlex one which encomnasaes many variable factors
including political overtones. 2%,
'Unless a consensus formulated in a claim to srovern
national action transcends the fissures of the cold
war and finds a basis for arsreement among the r»rincinal
states, it does not satisfy pre—conditioné for

lecislative action in the United Nations setting.' 24,

There must be nolitical consensus bto supnort a cuasi-

legisglative claim .

22, P.C.I.J. Ser. 4., No. 10, p.19 (1927).

2%; TFor a better idea of the factors involved, sce Fallt's
anplvsis of snecific resolutions e.p. Res. 1653(XVI)
concerning the use of nuclcar weenons: op.cit. p.786 ¢t sec.
C.F. D'Amato op.cit. .33 onvards, where he discusses the
nroblem of defi~ing consensus,

24, ibid. ©». 788,
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Moreover, there is the problem of what evidence can be
produced by Fallk to justify his assertion that the bmis
of obligation in intermational law has shiftcd,. It
appears that Falk relies on the actual natuvre of international
society in order to Jjustify his claims.
'If inteTnatioﬁal societv is to function effectively
it requires a limited legislative authority, at
minimum, to translate an over-riding consensus among
states into rules of order and norms of obligation

desnite the opposition of one or more sovereign states'.25.

Additional wéight is ¢iven to Falk's argument by an opinion
recorded in the United States Supreme Court in the Sablaotino
case. 6, Here the Court held that
'eessoo The troAiticonel rules of internationcl laow
invosins a duty on oncunropriat’ng ~overnnent te pay
an elien investor 'prompt, adecgquate and effective
comnensation' were no longer supported by the
consensus of sovereign states and as a result the
validity of such rules was in sufficient doubt as

to make them inapplicable to the disnute.' 27.

Given the truth of what Falk has stated, then various far-
reaching conseouences result. Since the bindinc nature of
international law rests on the notion of consensus whilst
General Assembly resolutions may on certain occasions be
expressive of the consensus of opinion that exists among

states, then it seems nossible to claim a limited lesislative

= v e = = TS ST T i v e

25, ibid. n. 785
26, Banco Nacional de Cuba v Sabbatino. 376 U.S. 398,

27, Falk op.cit. n. 785,



competence in relation to the latter.

'It does not, however, seem extravagent to claim
that the Assembly is in a position to play a
crucial role on a selective basis in adapting
international law to a changing political
environment; that is, to participate in thel
essence of the legislative process at work in

rudimentary form in international society.i 28,

28. ibid p. 790. Though note that this legislative
process will only be seen at work in certain areas
of international behaviour where the claims of

sovereignty are weakest.
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CHAPTER VIIT

Reference wnas made ir the prcvious chapter to those bodies
of academic opirior currently expressed in velntion to
United Nations resolutions. To recan, three distinct

lincs ot thought emerged with rerard to the rols rlayed

by such resolutions. They were credited
(1) With a purely evidentiary furction;
(2) With a circumscribed vnower to bind;

(%) With a power to bind based on the premise that
United Nations resolutions were a new source
of law - in certain circumstances;

However, the task we set ourselves was to attemnt to evaluate
whether the position of United Nations resolutions is such
that they misht provide the content for a rule of recornition
of international law. On the basis of each of the above
oninions, the following may be said with regard to the
existence of a rule of recognition:

(1) If the resolutions of the General Assembly merely
have an evidentiary role to play, then this merely
serves to stress the role of custom in interpational
law. 1In addition, it irinos us back to the guestion
already posed as tc whether custom may constitute
the content of a rule of recornition in international
law,

(2) Though certain General Assembly resolutions may
be binding, the factors to which can be attributed
the source of such a binding cuality may vary
considerably. Thus, no single element may be
isolated, the rresence of which will invariably

indicate a bindine recsolution.
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(3) Certain resolutions of the Gereral Assembly
are bindinrm, The factor which indicates
that & mesolution may be resarded as binding
is consensus.
Our initiel task will be to ascertain, if this is rossible,
whether anyv of the above bodies of opinion is carable of
rroviding the substance for a rule of recornition. Tris
vill be achieved b& examinine each view in the licht of |
those factors which accordine to Hart prove the existence of
a rule of recognition. It will be recalled that Hart
described his rule of reccornition in the following feshion:
that it would ..."specify some feature or features possession
of which by a suggested rule is taken as a conclusive affirmative
indication that it is o ~ule of the eroup to be supported by
the social pressure it cxerts." 1., Moreover, as societies |
crovi more sophisticated so too, in Hart's view, does the rule
of recoprnition.
'"In a developed legal system the rules of recognition
are of course more complex; instead of identifying
rules exclusively by reference to a text or list they
do so by reference to some general characteristic possessed
by the primary rules. This may be the fact of their
having been enacted by a specific body, or their lon-
customary practice or, their relation to judicial
decisions'. 2.
Indeed, to summarise what has been said at anr earlier stage
with recard to the rule of wmecosnition, the folloWing criteria
must be discernable in order to prove its existence:
(a) There must be a feature whose presence is taken
as indicating that a rule is a Vaiid rule of law

of the particular sociétvo

1. Concept of Law p. 92

2., Ibid. p. 92
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(b) There must be acceptance of the rnle on an
official 1level. This must be a concerted
acceptance by the officials of the system
concerned. %o
When the necessary features of the rule of recoenition have
been outlined, it can be secn that the isolation of this factor
may well prove an onerous task, Indeed, within the
municinal system of a devecloped society one may worﬁ on the
nremise that such a rule does exist and that ‘ts discovery
will prove a fairly easy task. Irn contrast, Hart has raised
grave doubts over whether such 2 rule exists withir +he
international scheme, Moreover, the chances seem to be
that even if this »roves rot to be the case with international
lev, any such rule of recornition may vell be in its formative

stares and as a result exceedingly hard to detect. 4,

Bearing this in mind, 1t seems sersible to discuss erother
approach that might be taken towarés this whole problem.

This altemnative cpproach concerns the cucrctior of 'sources'
of 1nv, The term 'source of law' accordine to Hert mar
refer to 'one of the criterie of le~el velidit accented

in the leral svstem in cuestion,' ., Since, therefore, the
rule of recorrition 'specifies the criteria of lepal validity',
tten it seems thot the rule of reco-nition is e state ent of
those sources of lew within a particular svstem. 6, Once a
certain rrocess is sccerted as a source of law 7t b

vorthy of inclusion within the rule of recornition. Thus,

within the muricin~l sycetem of the United Kinedom, otatute,

djvdicial decision and custem are s2id to he souvrces of law,

vacion of these critcoria - DL -Cmmqi(ﬁ Lows -

¢
&y, Trdeed, it may well be thet an emercernt rwle of recoenition
is indistinruvishable from custom. See 1.38

5. Concert of TLar n.9%.

6. 'Sources of law'in the

sons o Rl of _law;id
he rrocesses whereby a rule mav b

S i.e,
a rulc of Taw. 94



They also rank for inclusion within the rule of recoesrntion.

So if it is roscible to rrove that resolutiors of the General
Assenbly are a 'source' of law, then rresumably a convincine
case may be macde out for theiw constitutin~ the nossible
content of a rule of reco~rition, Yet it arrears that ve

are once more faced with an imnesse in the shore of hrow e

rrove the existence of a rew source of law.

This m»roblem was recently considered by Cnuf in hig article
entitled 'Profecsor Falk on the Quasi-Tegislative Competence
of the General Assembly' 7.
Two factors emerge from his argument as neccessary in order
to prove the authenticity of a new source of law. These are:-
(1) lesitimacy
(2) effectiveness. 8,
Of these, lepitimacy is stressed by Onuf as the more important
factor, by which he understands the following:-
'The legitimacv of a new source of law must be prcvided
for in a rule of law arising from an already legibimate
source', 9,
Onuf then goes on to elaborate this idea.
'"The requisite endowment of legitimacy micht come in
the form of a multilateral treaty or Charter amendment.
It mipht come in the form of Foreign Office statements
and speeches by major officials of virtuelly all states
proclaiming or acknowledging General Assembly legislative
competence. It could come in the form of a General

Assembly resolution or resolutions, vnanimously accepted
9 o £

7, 64 A.J.I.L. D.342 (1970)

8. Onuf considers Talk to have dealt satisfactorily with this
element and so declines to discuss it in any detail. It
appears to involve an examination of the factors that go
towvards constituting. ¥he rules in guestion, rules that

9, ibid. p. 354, are acted upon.
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and subsequently undisputed, snecifically onroviding
for the lemal effect of future resolutions meetinrm
various recuvirerents. But most likely it would come
in the form of generalised community acceptance of the
clain advanccd by vorious commurity members that a
goodly number of resolutions meetine certeain conditions
are in fact binding on all members. More specifically,
if overwhelminely adopted resolutions are cubsecuently
referred and resronded to as binding in themselves and
if these references and responses are not disputed or
better 2re acknowledped in later resolutions, lcritimacy
can be inferrcd from corsensus without formal expression
of consent', 1C.
The passarme Jjust cuoted is intended to do no more than stress
Onuf's contention that in order for therc to emerge a new
'source' of law, it must trace its ori~in from an already

established scurce of law, such as custom or treaty.

So in order to ascertain whether any of the three approaches
outlined can nrovide a possible basis for distinguishing a rule
of recognition we must examine each of thr views expressed in

the terms set out both by Hart and Onuf.

The views of these two individuals do to some extent parallel

each other. Both involve a degree of official accepbance of
a certain rule - thousht Hart would probably construe accentamce

in a much stricter fashion than Onuf - still there is a

t
resembleance,

To make this line of encuiry clearer, lat us arply the
necessary criteria in relation to that body of opinion which
views resolutions of the United Nations as valuable evidentiary

factors as rersards the development of a customarsr rule of

10. ibid. D.354,
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international law. There is no claim that resolutions are
binding in their own risht, instead trey contribute toward

creating a binding rule of law.

To regard resolutions in this fashion is to satisfy neither
the criteria of Hart or Onuf, To amplify this somewhat,

it will be recalled that the task of a rule of recognition

is to specify some feature or features whcse possession will
indicate the existence of a valid rule of law, Here the
exnression in a resolution does not give its.content the
force of law. Instead, it merely indicates that binding
force may be acovired by the opinions expressed in the
resolution - if they acquire by constant adoption anc¢ repeti-
tion the Torce of customary international law. Thus, legal
validity in this instance will be acquired not by the passage
of a resolution but by its acceptance as a statement of custom.
The factor which indicates the presence or absence of legal
validity is custom, whose claim to form the content of the

rule of recognition has been considered previously.

Nor does this method of regarding resolutions of the United
Nations as of an evidentiary character fare any better with
regard to Onuf's criteria for constituting a source of law,
Such resolutions are regarded merely in the guise of affirming

what is regarded as an established source of law-custom.

So it appears that if we are to regard resolutions as serving
an evidentiary role within the sphere of international law,
then all claims to their constituting ar emersent e of
recognition or source of law must be disregarded. Instead,
this viewroint merely strengthens the claim of custom as the

content of any rule of recornition, It is custom which is
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used as the standard by officicls for assessing a rule's
leral rotenticl and the fact that it is contained in =&
resolution merely egives an added weisht and imretus to this

DProcess.

The view that recards certain resolutions of the General
Assembly as binding, arpears initially a much more promising

prosnect.

Groups of resolutions have been pinpointed by writers such
as Castareda - which share certain common features, including
the power to bind. Though perhans to state that such
resolutions are binding is to strte the nosition .a trifle
too baldly. Indeed, Castaneda contents himself with stating
that certain groups of resolutions nroduce
'eee céncrete juridical effects of ver— different
kind and decree that sometimes mayv be characterised
as mandatory'. 11,
Moreover, the besis from whbich this Jjuridical effect emanates
varies with the particulér eroups of resolutions delimited.
Castaneda, who has made ar exhaustive ‘nvestiration into this
particular theory sets out the following six distinct =roups
of resolutions -
(a) Resolutions that rertain to the structure and
operation of the United Nations.
(b) Resolutions (certain) concerninc international
peace ond security.
(c) Resolutions that determine the existence of
facts or concrete léga] situations.
(a) Resolutions whose binding force rests on

instruments other then the Charter.

11, Castaneda op.cit. p.l6.
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(e)

(£)

Resolutions that express and register agreement
among the members of an organ.
Resolutions that contain declarations or other

pronouncements of a general nature. 12.

Of the circumstances which combine to produce the juridicial

effects of each of these groups, the following is of

necessity a brief account.

(a)

These resolutions may be categorised as internal
since they relate to the structure and operation
of the Organismation. They are said to account for
almost four-fifths of resolutions adopted. They
relate to those everyday matters of the running

of the United Nations. Examples include the
appointment of a new Secretary-General or the

admission of a new member state.

The basis on which the mandatory character of such

resolutions is founded, is as follows:-

'eeeo.. The Charter expressly established the mandatory

character of the majority of resolutions that pertain

to the internal activity of the organisation'. 13.

(o)

This group of resolutions and indeed the remaining
groups may be characterised as 'external', since
they relate to the achievement of the aims of the
Organigzation - the maintenance of international
peace and security in this particular instance.
The binding force of this particular group of

resolutions if they emanate from the Security

12.

15.

For a detailed analysis of each of these groups,
together with examples of their contents - see
Castaneda op.cit.

Castaneda op.cit. p.24 See chapter 2 for the whole
of the discussion relating to 'internal resolutions'.

- 99 -



Council is derived from article 25 of the Charter.
This reads as follows:-
'Members of the United Nations asree to accept and
carry out the decisions of the security Council

in accordance with the nresent Charter. '

Where a resolution relatine to irternational peace and
securit; emanates from the General Assembly Gﬁnjtjng
for neace procedure) Castaneda seenms less sure o0f ats
ability to bind. However, he conceives that in this
connection a customary rule has bren ensendered within
the orpanisation aimed at enlarcinr the competence of
the Urited Nations., 14,

(¢) Trese rarticular resolutions are concerned with concrete
anr ications of the rules of the Charter. For examnle
Resolution 1542 (XV) established the non-self-roverning
nntvre of certain Portu~ese territory, and in consecuence
an obli~ation to transfer informaticn as demended by the
Charter, Here o binding obli+ation thet is imrlicit in
the Charter is siven anrlication in a definite situation.

The resolution that eives it arplication is in itself

binding. 15,

(a) The mandatory force of this particular eroup of
resolutions ori~inates rct in thc Charter, but rests
on some other internatioral instrument such a2s a treaty.
Thrus undew the terms of tre Itelian Teace Treaty, there
wos rrovision in the event of disarrcement bhetween the

merties corcerned to necent recormerdations puwt forward

14, For o Aiacwegsion of this and other matters reletinec to
this ~erticenlar cate~ory of resolutions - see Chapter 3
'Certair Resolutions corcernine Internatioral Fcace =nd
Security',

1%, BSee Castaneda op.cit. mn. 117 et.seaq,
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(e)

by the General Assembly. Such recomrendations vere
indced contaired in Resolution 2290 IV, and vere
subseocuently acopted by the parties. 16,
The regolutiors whichr male un this ~rour are in
Costenada's owninion sienificant in that they have
as their content
'an informal ocreement, explicit or tacit,
among the members of an orzan or an interrational
organisation'. 17.
Indeed, to the extent that a resolution is the“result.

of an agreement, ~ivineg it form, the resolution can

have birdins force., To show resolutions of this

.particvlar nature in operatior reference should be

(£)

made to those resolutions which are concerned with
such matters as the distribution of vice-presidencies
of the organisation. Here the agreement is to the
allocation of a number of rosts among verious remional
aTOUPS . The terminolosy of these resolutions indicate
that they are “‘ntended to be bindine, owever, it
should be borne in mind that resolutions dithin this
particular classification enjoy a status that occurs
merely in excentioral situations. 18.
Resolutions incliuded within this fina' categorv are
best described in the terms chosen by Castaneda.
'The essentizl nature of the resolutions under
study here, no matter how they are designated,
is that they do not create law, but they recognise
and declare it. Their basic content consists of
either customary rules or general principles of

law, The purnose of incorporating these customary

16, ibid p. 139 et.secg.
17. ibid p. 150

18, ibid p. 150 et.seaqa.
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rules or general principles into resolytions is not to
attribute legal v%;ue to them in the same way of
converting into a rule or binding principle something

that was previously neither, but rather to fix,

clarify and make precise their terms and scope. Stated
suscinctly, 'Assembly resolutions do not create law,

but they may well authoritatively prové its existence.' 19,

From this it appears that Castaneda takes the view that the
General Assembly may well give that stamp of approval which
in many instances coﬁverts a practice into a customy though
the situation is far from clear since the United Nations may
well be the originator of certain expressions of a legal .
situation. 20,

Probably the following is the clearest representation of how
Castaneda views the situation. |

(1) Where a resolution expresses a widely accepted rule
of customary international law, then the binding force
of that resolution rests on that rule.
(2) Where the content of a resolution has yet to achieve
the status of customary international law, the role
of the resolution is as follows:-
'The General Assembly does not possess legislative
competence universally committing the states
concerned. A certain amount of law - creating
power cannot be denied to the General Assembly
because in those cases which might give rise to
doubt whether a rule belongs already to international
law or is still 'ius cons ititeandum', a formal
declaration of the General Assembly might make the
- rule concerned enter into the recognised sphere of

19. ibid. p.171

20. Note the part played by the United Nations in creating a
. legal regime for outer space. This has sometimes been
characterised as creating 'instant customary law'. See
Cheng 'Instant International Customary Law'. Indian
~Journal of International Law'. p.23 (1965)
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positive law'. 21,

From the foregoing analysis, it can be seen that the

majority of the categories of resolutions classed by
Castaneda as binding rest their effect on some concrefe
agency, usually treaty. This is true of categories a -~ d.

As for group e, the exceptional status of an implied

agreement is given to a resolution. Whilst group f

relies - albeit not exclusively- on the binding force of
custom. Bearing in mind Hart's requisites for a rule of
recognition, groups a - d give no indication of United
Nations resolutions' suitability for this role, since the
mark of legal validity originates in treaty. The group e,
does admit that resolutions may possess some independent
capacity to bind of their own accord. Yet the éctual sphere
of operation of this group is so small and its dependence on
agreement so stressed as to eliminate almost entirely the
competence of the Assembly to bestow legal validity, i Ag-fpr
group f,here some of the power to bestow legal validity rests
on custom , whereas any power that a resolution itself may
have to endow a rule with legal validity 1s very indeterminate

indeed - as is shown by the language employed by Castaneda.

To summarise, therefore, it is clear that group e and to some
extent group f appear to some degree to advance the role of
the resolution to allow it to enjoy some independent operation.
Yet this does not appear to be sufficient to satisfy Hart's
¢riteria for the rule of recognition though it may indicate

some progress in this direction especially in relation to group f.

21. Memorandum of Dutch Government quoted by
Castaneda op.cit. p. 169.
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Here the evidentiary role of the resolution is advanced
so that it may be a deciding factor in the process of the
creation of rules of law, though we cannot thereby
contend that statement in a resolution of the Assembly

invariably allows a rule to be considered as part of

international law.
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C'HAPTER 1X

The chapter which follows, will be devoted to an evaluation
of that final body of opinion put forward in connection with
the role played by resolutions of the United Nations. This
attributes binding force to certain resolutions. However,
here the source of that binding force is constant in each
instance - it rests with one factor - consensus. It is
asserted that consensus is the new basis of obligation in
international law taking over this role from the traditional
basis of obligation - consent. Thus resolutions which are

backed by the consensus of states, may be said to be binding.

It is acknowledged by Falk that General Assembly resolutions
backed by consensus probably have a more positive role to play
in selected areas of international law - for example matters
relating to outer space - rather than those spheres more
traditionally associated with international law 1. - such
as the law of the sea.

'It does not, however, seem extravagent to claim that

the Assembly is in a position to play a crucial role

on a selective basis in adapting international law to

a changing political environment'. 2.
What is important to note as regards these particular views
is that a 'limited legislative competence' is being claimed
for resolutions of the United Nations. Resolutions are to
be regarded in certain circumstances as binding in their own
right and not because of the operation of some intermediate
agency such as custom or treaty. Whether or not a resolution

may be regarded as binding is dictated by two factors,

1. This is so because where the vital interests of states ’
such as economic or territorial interests, are not
impinged upon states are likely to be a great deal more
accommodating.

2. Falk 'On the quasi-legislative competence of the General
Assembly' 60 A.J.I.L. p.790 (1966).
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(1) the rresence or ahsence of corsensus on
behalf of the States voting.

(ii) the particular arca of behaviour to which
the resolution relates. 3,

Our encviry must now be cdirected a2s to how wvell this theory
gsntisfies those criteria leid down for the existence of &
rnle of wrecornition, There is indeed in this instence the
specification of 2 —~erticvler ferture -~ congensng - vhnge
rreserce mav bhe indicetive cf lepal velidity. But it dces
not scem mossible to corclude thet consencug inevitably
indicates 2 bindins mile, Moreover, has there been eny
indication on the rart of officials of the svstem fLhat
consersus as a hindinm source ~Ff obliretion bas received

accentarcae?

However, it arpears thot by far the most urgent task is to
epquire how precise & concemt is consersus on which to hase
o rule of mwecogmition. It is a relatively easv task to

the
decide whether rule has been enacted in & statute cnd thus
ncenired lepal validity. This is onc cf th~ criteria
07 the Encligh municipal lew rule of rncornitiorn, The
sitvatior geems to hecome sliphtly less cleer ent vhen one is
cealins with a concert such as consensus. There is ro
difficulty in concluding whether or not a resolution hes
successfully passed throurh the General Ascembly. Yet not
every such resolution will bind, merely those that display
the additionel element of consensus. Therefore, in order to
conclude which resclutions are binding, it must be established

vhat evactly is entsiled by the notion.

Onuf commentineg on the idea of consensus brands it as "an elusive

concent"., 4, .

5 There are no narticular guidelines, other than those
mentioned, as to what those areas will be.

4, Onuf op.cit. p. 55Q, where he commares it with consent.
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An investigation into FalZ's analysis of the term bears out
this evaluation. It eppears that a consensus in order to
bestow lesal validity must

(i) gain at least two thirds of the votes in the
General Assembly.,

(ii) 'overcome the - fissures of the Cold War' i.e,
gain the support of the Great Powers and the
majority of the members of the major power
blocs within the United Nations,

An analysis of consensus in these terms raises various

nproblems:

(a) may the opnposition of a Great Tower

effectively destroy a consensus?

(b) 1is the opposition of lesser States of any
relevance when assessing whether or not a
consensus exists 7

(¢) how does absention on the part of a

Great Power rank in these circumstances? 5.

The situation is even furthcr complicated by an inference on
Falk's mart that the adual cuality of legislative effect may
vary. This is implicit in his reference to certain resolutions

£s enjoying a 'weak lemislative effect'. 6.

From the foreroing discussion it seems possible to reach
various conclusions regardine the concept of consensus and

the rule of recognition, Consensvs, of all the views examined,
comes closest to satisfying the recuisites for a rule of

recognition.

5, For a full discussion of these and other problems
surrounding the term 'consensus' sce D'Amato 'On Consensus,
C.Y.I.L. 7Daotul (\‘]"{0)

6. Fallr opscit. p. 787. This is said in relation to

certain resolutions concerned with nuclear testing
and non-proliferation,
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Here is an element whose presence is said to indicate binding
legal effect. However, a closer examination of the concent
shovis that the situation is not Seo straichtforvard. The
difficvlty of arriving at precise evaluation 6f consensus

has been shown, Even when a resolution is nasred unanimously,
which would aprear to be indication enou~h of the consensus of
states, 1t does not appear to be nossible to classify that
resolution as binding. There is the additional prroblem of
whether consensus is effective merely in selected areas of
international law which seems to be the suggestion. Moreover,
it also appears conceivable that the actual legislative effect

may vary in ouality.

In view of the imprecise nature of consensus and its anparent
difficulty of anplication, the case that may be made out for
its constitutine the content of the rule of recosnition annears
to be very weall, A more balanced view may possibly be obtained
by takinr dinto account one of those truisms that is so often
used in relastion to international law. then examining

custom as a possible candidate for the rule of recognition,

the imprecision that is inherent in its very nature was
remarked upon. If consensus is indeed a new basis of -
obligation in international law as Falk asserts - then the
likelihood is that it also would share this lack of precision
which seems to be a necessary feature of international law.

The contrast between this and the certain content of municipal
law 1s extreme. Yet it raises the basic dilemma of whether
or not it is fair to expect the same desree of nrecision from
both systems. The very fact that international law is
con€erned with states who are in their turn eager to nrotect
their freedom of action seems to argue against anything like

the desree of rigidity on an international scale as can be

~
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perceived on a municipal level. It also indicates that
there will be certain areas where states are much more

. . s in
zealous guardians of their nosition than othcer less

contreversial snheres of behaviour.

The imprecision thrt hes been remarked with repard to
consensus may be to some extent exnlained upon another
basis. It has been remarked that consensus as a source

of obligation in international law is a new denarture.
Traditionally, the binding ocuality of international law

was thought, and indeed in many instances is still thousht,
to rest on consent, If consensus 1s emereing as a concent
to challence the pogition of consent, then it seems fair to
expect that those elements included within the ambit of
consensus may still be in the nrocess of development and as

a conseguence uncertain.

Thoush this may ~o some way toward settling those doubts felt in
relation to the notion of consensus, theve does appear to he

a practical solution to the nroblem of ascertaining the validity
or otherwise of resolutions of the General Assembly backed by
CONSeNnsus, This tas% can be tac'led in two distinct fashions:-

(1) this involves the second limbof Hart's test for =a
rule of recoenition - accevotance by officials of
the syvstem, If it cAan be shown that the 2 who
Aadministey the interretional lecal system,
recornise the legal velidity of resolutions backed
by consensus, then this is very persuasive evidence
that a rule of recoonition to this effect may well

exist,

(2) Alterratively, it has been asserted bv Fal* that
consensus is a new basis of obligation insofar as
the international system is concerned end in their

turn resolutions backed by consensus are a new
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source of law, The truth of this assertion may
to some degrece be ascertained bv means of those
tests set out by Onuf with a view to detecting
the evolution of a new source of law, The crux
of these tests is whether a nrw source of law has
oricinated and its ]egitimac*?ﬁggxadod for in an
already accerted source of ﬁn%ernatjonal law i.c.
custon or treaty. In order to conclude whether
or »ot thils is the case officiel practice must be
examined ©s rerards consensus and an effort made to
evaluate whether or not a customar— rule of

international law or» tiheaty exists to this effect.
80 it arrears that that body of opinion vhich assisns to
resolutions of the General sssembly backed by consensus, some
embryonic lepislative effect, does, on injtial examination, at
least,go sane wgy to satisfyin~ the criteria of Hart and Onuf,
The sta~e has now been reachéd where it is nossible to draw
the following tertative conclusions as rvecards the suitabhility
~of resolutions of the General Assembly to form the content of
a rule of recogrtion for the international system.

(1) Resolutions reparded as a valuable factor in the
development of customar~ interrational law. Here
traditional concepts of irternational law have Dbeen
adapted and evolved in order to cope with a new
factor - resolutions of the General #ssembly.

This view admits the imnortance of the United Nations
in that it nrovides a convenient forum where the
majority of states may exnress their opinion.
However, its resclutions hrve validity onlywnso-

far as they mav hcln to accelerate the development
of customarv international law. Therefore since
resolutions of the General Assembly have no separate
identity as such, their usefulness as means of
ascertainine the validity or otherwvise of a leprl
rule 1s non-existent. Instead, international law
is still dependent on custom as the mark of a legal
rule,
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(2)

Resolutions regarded in certain circumstances as
binding. It is possible for a variety of factors

to conspire in order to make a resolution of the
General Assembly binding. This has been amply
demonstrated by Castaneda. Indeed, it is probable
that the binding nature of many of these groupings
would be accepted without any dispute by a large
proportion of international lawyers - for example
those resolutions relating to the internal functions

of the United Nations.

Yet once again the independent valdity enjoyed by
resolutions is minimal. Instead their binding nature

relates to traditional factors such as custom or treaty.

~

However, in his treatment of one particular group of
resolutions - those that contain 'declarations or

other pronouncements of a general nature' - Castaneda
puts forward an interesting point of view. It was

seen in an examination of this particular grouping

that much of their valdity dan be found to originate

in the area of customary international law. Yet it is
possible for a resolution of this nature to be indicative
of emergent customary international law. In these =
circumstances, Castaneda suggests that the statement

of such rules in a resolution can mark their trans-
formation into the full status of customary international
law. Admittedly, it is not suggested that resolutions
have the power to make law. They may be regarded as

the official stamp whereby a rule of law becomes binding
and as a consequence so toodoes the resolution in which

it is contained. Though this may advance somewhat the

evidentiary role assigned to resolutions, it does little
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to displace the importance of custom, and very
little to advance the candidature of resolutions
of the General Assembly as a suitable subject for

a rule of recognition.

(3) Resolutions regarded as binding if backed by the
consensus of states. Here resolutions - backed by
consensus - do enjoy an independent wvalidity of
their own. They possess the power to bind states
in their own right. As such they come closest to
fulfilling the role of rule of recognition - subject
of course to the flaws noted in the prece dirng

analysis of these views.

Of these three bodies of opinion, two stress the role of
custom, the third the independent power of resolutions to
bind; two seem inadequate to meet the demands of the rule
of recognition, the third apparently has some potential.
What must now be ascertained is which of these 1s closest
to the realities of the situation, if any indeed is. In
order so to do, it is intended to proceed in the following

fashion.,.

It is intended to deal initially with those views which
stress the independent power of General Assembly resolutions
to bind and to constitute a new source of law., How far does

this represent the truth of the matter?

The emphasis laid both by Hart and Onuf on the need for
acceptance on behalf of officials of the international
system whether of the rule of recognition or the new source

of law, is the key factor here.
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S0 can it be established
(a) whether international officials accept as a
standard for the assessment of legal validity
the approval by a resolution of a rule - a
resolution backed by the consensus of states.
(b) or whether a customary rule has emerged which
recognises such resolutions as a new source of

law. 7.

If the position is not that suggested by Falk, then is it
indicative of either of the two alternative viewpoints
considered, Both of these stress the part played by
custom to a greater or lesser extent and if they appear
to be more indicative of the situation, then once again

we are thrown back on the view that custom is seemingly

Js provide
the only possible candidate f the content of a rule of
recognition.
7. Though we are seeking to find some degree of official

acceptance in order to constitute United Nations
resolutions as part of the rule of recognition, we

are still faced with the following dilemma. Any
evidence that may go toward the proof of this point may
also be regarded by Hart as a mere addition to the set
of rules that make up international law. see p.33
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CHAPTER X

In the light of all that has been said, we will now

proceed to examine the views expressed by states in
relation to the nature of United Nations resolutions.

One of the most fruitful sources of opinion are the

debates which téke place within the United Nations itself.
Here States are often led to make statements regarding the
fashion in which they treat resolutions. Obviously it is
not possible to examine all those debates which have taken
place within the Organization. Instead, our research has
been confined to the General Assembly itself, together with
. the Sixth or Legal Committee. Moreover, as has been seen,
the great majority of resolutions that are passed relate

to procedural matters which are internal to the workings of
the Organization. Indeed, the areas of debate that
particularly c.ncern us relate to those areas - specifically
pinpointed by Falk - where development of international law
would be suited to the practices of the United Nations. 1.
These areas include the law relating to outer space and its
exploration, self-determination and principles relating to
friendly relations between States, where the political

sensitivities of states might be expected to be at a minimum,

It should be stated at the outset of this examination into
those views expressed with regard to the nature of General
Assembly resolutions, that no state credited such resolutions
with no effect whatsoever. Undoubtedly they carry some weight
with virtually every state though to what extent and of what

nature remains to be seen.

1. See P.10S
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The manner in which states regard resolutions falls into
certain classifications. This became particularly clear
when the Sixth Committee was considering the principles

of international law relating to friendly relations
between states. These particular debates stretchéd over
a period of eight years and provide much useful inbrmation
as to how exactly the opinions of states are ranged.
Though as the debates progressed it could be remarked that
states did not always remain constant to their views - but

this was true only of a small minority.

Before an analysis is made of the bodies of opinion expressed
by states with regard to the status of resolutions, the
following point should, it is believed, be made. Much of
what states said in this particular context was directed
toward a specific form of resolution - the declaration.

The declaration is usually regarded as enjoying an authority
greater than that of a resolution plain and simple; though
what exactly this authority is, is far from clear. The most
that can be said is that declarations were not originally
intended to be legally binding - though it is feasible that
this position may have altered somewhat, as our investigations

may reveal.

The main categories of opinion that emérged on analysis of
debates within the United Nations were as follows:-

(a) Those states whihaccorded certain resolutions (in
particular declarations) some 'psychological' value.

(b) Those states whih accorded certain resolutions (in
particular declarations) some legal value.

(¢) Those states whurregarded resolutions as not legally
binding.

(d) Those states whahexpressed the opinion that the content
of certain resolutions was such that it might be
expected to be obeyed.
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What proceézs is an attempt to amplify these views with an

indication of the amount of support they attracted.

With regard to (a), it should be made clear at the outset

that the number of states who actively supported this

viewpoint were relatively few in number. They included

Brazil and France. Moreover, the actual significance of

this 'psychological' value and what exactly it entailed

never became very clear. 2. The Report of the Sixth

Committee for the Seventeenth Session contained the following

statement:

'Some representatives made the point that a declaration
though lacking in any obligatory force, would have

great psychological value, it would be a guide and a
gource of inspiration for States, peoples and individuals.
To spread knowledge of the declaration and instruct ‘
the public in its contents could not fail, in the

long run, to form opinion.' 3%. -

Another affirmation of this state of affairs was given

forceful expression by the French.delegate to the Sixth

Committee:

'eeve. @ declaration which technically speaking was
merely a recommendation by the General Assembly

could have no great legal value, no matter how

important its subject or how large the majority

by which it was adopted. To argue that it could
acquire binding force or become a source of
international law was to make a mockery of the

rules governing the creation of international law.

For all its psychological value, such a declaration
would of necessity be devoid of any binding force ...'4.

Perhaps a comparison might be drawn between it and 'opinio
juri:sithe psychological element in custom,

Report of the 6th Committee, 17th Session, Document
A 5356, para. 43,

6th Committee, 17th Session, 767th meeting, para.&4.,

~Mr. Patey (France) (A/C6/SR732-777)
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The state representative of Brazil, Mr. Amado, gave his
support within the Sixth Committee to a statement of
opinion along similar lines.

'A declaration on the principles of international
law concerning friendly relations and co-
operation among states, while having no binding
force, would have great psychological value, and
would do for relations among States what the
Universal Declaration of Human Rights did for
individual rights: it would guide and inspire
states, peoples and individuals. Its dissemin-
ation and teaching would be bound in the long run
to mould opinion.' 5.

It seems fair to conclude that the 'psychological' value

that certain states consider that resolutions of the General
Assembly enjoy in certain circumstances may be rationalized

in this fashion. Resolutions, or more especially declarationg/
are not considered to be legally binding; yet neither are they
completely worthless. For what the majority of states agree
to be a common expression of their views on a certain matfer

is bound to be persuasive in guiding a state's future behaviour.
In such a situation, a declaration is a statement of aims, an
ideal with which a state may be expected to act in accord -
inasmuch as this may be feasible. Hence the references to the
Universal Declaration of Human Rights which in its original
form as a resolution of the General Assembly did not bind
states. However, such has been the 'psychological' value of
this declaration that states have adhered to the ideals stated
therein to such effect that many consider them to have evolved

into rules of customary international law. 6.

5. 6th Committee, 17th session, 756th meeting, para 13
(A/C6/SR7%2 - 777) Mr. Amado (Brazil)

6. Hence the highly persuasive, though not legally binding
nature of such resolutions c¢c.f. the distinction between
legal and material sources of law. See Parry, Sources
and Evidences of International Law pl.
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Another line of argument that attracted its fair share of
support from among interested states was that of proposition
(d); that declarations are of such a character that they
may reasonably be expected to be obeyed by states. Yet
even so,declarations were not regarded as legally binding
per se, albeit that their passage might raise such an
expectation of obedience., This is clear from the views
.0of the Ukranian representative to the Sixth Committee.

'Although a declaration did not bind states as an
agreemént bound parties, United Nations experience
had shown that its adoption was a solemn act and
that it had much greater force than a mere
recommendation., The organ adopting a declaration -
in the present case the General Assembly - expected
the signatories to meet that declaration's
requirements.' 7.

Insofar as these views go they seem to a certain degree a
statement of the obvious since it appears reasonable to
expect a state which has voted positively in favour of a
measure to obey its terms. The majority of African members
of the United Nations gave their support to Resolution

1514 (XV) against colonialism and have continually insisted
on adherence to its terms. However, since a declaration is
credited with no power to bind states legally, then must it
be concluded that those states who abstain or cast a
negative vote do not expect to be bound. This seems to be
the inference that may be drawn from the behaviour of those

states who opposed Resolution 1514,

However, it is probably true to say that the body of opinion

which most accurately conveys the role of resolutions - if

7. ©th Committee, 17th Session, 757 meeting, para. 16,
Mr. Nedbailo zUkranian Soviet Socialist Republic)
(A/C6/8R732-777)
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accuracy may be assessed on sheer wight of numbers -
is proposition (c). The majority of this support was
drawn from the moderate faction of the United Nations

ingluding such Great Powers as the United Kingdom.

Proposition (c) accords resolutions of the General Assembly
no positive legal force. However, it does allow them a
position of influence with regard to the development of
international law by more traditional means - i.e. custom,

'His delegation therefore did not accept the
proposition that General Assembly resolutions

could by themselves create international obligations,
even for those states which supported them. They
could not therefore be regarded as in themselves a
separate source of international law .... They might,
however, in appropriate circumstances provide positive
evidence that a given principle or rule of law was
regarded by the international community at large as
binding upon it ....' 8. (New Zealand representative)

Emphasis is given to the supposedly non-binding nature of
resolutions of the General Assembly, and such statements

are made frequently in the reported speeches of representatives.
Somalia -

'Although General Assembly resolutions did not
congdtitute rules of international law ....' 9.

But accompanying such adenial of the inherent legal nature
of resolutions is more often than not the affirmation that
such resolutions do have a role to play - usually that of a

secondary and evidentiary nature.

8. ibid 766th meeting, para. 21, Mr. Brady (New Zealand)
(&/C6/SR 732 ~ 777)

9. ibid 766th meeting, para 54, Mr. Darman (Somalia)
(A/C6/SR 732 - 777)

- 119 -



Australia.-
'"The utmost that could be said on the effect of a
declaration of legal principles had been Said in
the passage quoted by the Indonesian representative_
at the 809th meeting from Philip C. Jessup's book
'A Modern Law of Nations' in which such declarations
were described as 'persuasive evidence of the rule
of law' .....' 10,

Austria.-
'To be sure, neither the Sixth Committee nor the
General Assembly could create new rules for such
rules could only obtain their legally binding force
from a treaty or international custom,...' 11.

Probably the position is best set out in the Report of the
Sixth Committee to the General Assembly.

'Although a declaration set out in a General Assembly
resolution does not bind states in the same way that
an agreement binds the parties to it, the adoption of
such a declaration nevertheless would have much
greater force than that of a mere recommendation.

It might not be considered, prima facie, as a formal
source of law, but it might become one if recognised
by states as a rule of international law and adopted
by them in practice, in which case its provisions
would become provisions of customary law.' 12,

The final proposition (b) expresses the views of those states
which accorded resolutions of the General Assembly - usually
confined to declarations - some positive legal value. The
number of states involved were éomparatively few in number
and usually belonged to that sector of the United Nations
which included emergent African states and the more radical

entities.

10. 6th Committee, 18th Session, 817th meeting, para. 17,
Sir Kenneth Bailey (Australia)

11. ibid 818 meeting, para. 22, Mr. Kirchschlaeger(Austria)
12. Report of 6th Committee, 18th Session, Doc A/5671.para.38.
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India - to give but a single example - expressed the
following opinion.

'«... the various General Assembly resolutions

adopted by a very large majority could obviously
be a source of international law. Indeed, that
law was the expression of the will of the majority
of states and the progressive development of
international law prescribed in Article 1% of the
Charter, could be nothing but the formulation of
new rules of law.' 13,

The delegate from Iran to the Sixth Committee also
suggested an argument along similar lines.

'It was difficult to see why a General Assembly
resolution approved by an over-whelming majority
should not constitute a source of international
law ..."' 14,

Though .these states argue that resolutions may be a source

of international law, various issues are left uncertain.

These include the size of the majority necessary in order

for a resolution to become binding. Moreover, it 1is not
made clear why such resolutions are a source of international
law. A connection with Article 13 of the United Nations

Charter is hinted at, but its actual scope is not made clear,

In a discussion which took place in the Sixth Committee on
Resolution 2131 (XX) on the Declaration on the Inadmissibility

of Intervention in the Domestic Affairs of States, 15,

13, 6th Committee, 17th session, 770th meeting, para 9.
Mr. Mishra (India) (A/C6/SC 7%2 - 777).

14, ibid 762 meeting, para. 29, Mr. Mirfenderesk, (Iran)
(4/C6/5C732 =777

15. Passed at the 1408th plenary meeting of the General
&ssembly - 21st December, 1965,
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- there emerged the dichotomy that é&éxists between those who
attribute legal force to certain resolutions of the General
Assembly and those who do not. Various African represent-
atives were quite prepared to accord Resolution 2131 (xx)
binding force with 1little explanation as to where this

power to bind originated. 16.

Whereas the Norwegian delegate, Mr. Motzfeldt, speaking with
reference to Resolution 2131 emphasized the importance of
resolutions as an element of State practice. He then went

on to state:-

'That import, however, should not be exaggerated.

The General Assembly was not - at any rate not yet -
an international legislative assembly. Despite their
great political and moral value, its resolutions were
not immediately binding as rules of positive
international law'. 17.

These ideas are reflected in the opinions of Sir Kenneth
Bailey, representative of Australia. He reaffirms that

'e.. recommendations of the General Assembly, of
themselves, could not create general international
law'. 18.

But this is modified somewhat by the fact that

'«e. @ virtually unanimous recommendation might
constitute such cogent evidence of the practice of
states that it could, of itself, provide substantial.
proof of the rules of general international law.' 19,

16. See speech of delegate from the United Republic of
Tanzania - Mr. Maliti - 6th Committee, 21st session,
934th meeting, para. 43,

17. ©6th Committee, 21lst session, 934 meeting, para. 49,
Mr. Motzfeldt (Norway).

18. ibid. 935th meeting, para. 5, Sir Kenneth Bailey (Australia)
19, 1ibid para. 5.
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This places the resolution in the role of an evidentiary
instrument operating within the traditional modes of
development of international law; that is the position

stressed by proposition (c).

Before concluding this presentation of those bodies of
opinion expressed in relation to the status of resolutions
of the General Assembly, some mention should be made of the
value attached by member states to the process of 'consensus'.
The business of the Sixth Committee is on certain occasions
conducted on the basis of 'consensus'. It was employed when
formulating declarations relating to Quter Space and the
matter of Friendly Relations between States. The process
operatés.. in the following fashion. The Sixth Committee or
else one of its sub-committees will discuss the views of
states on a particular area of international affairs. Where
there is agreement between states, there is said to exist a

'‘consensus’', No vote will be taken on the matter.

It will be recalled that Falk attributed to consensus - as
understood by him - the role of a new basis of obligation in
international law. But consensus as it operates within the
United Nations seems to deviate from Falk's own conception.

It is feasible or at least appears to be so, for a consensus
to exist with the active opposition of some states. This is
according to Falk. Yet 'consensus' as it is understood within
the Sixth Committee requires unanimity, that is total consent

on the part of member states.

Perhaps this divergence is best explained in the following
fashion. Coneensus as employéd by Falk relates to the
passage of resolutions within the Assembly. Enough
affirmative votes will evince a consensus and thus create

the power to bind.
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In contrast 'consensus' as it is utilised by the Sixth
Committee is a process whereby agreement is reached as to
the international position on a certain matter. Its use is

in the process of the formulation of the resolution. 20.

Though there is this basic divergence between the usesof

the term 'consensus', it seems worthwhile to quote from the
reported meetings of the Sixth Committee the particular
fashion in which 'consensus' is regarded. The Italian delegate
is led to point out that

'«.. by adopting the 'consensus' method, the Special
Committce had acted in such a way as to give any
Declaration adopted on the basis of the Special
Committee's work a particular legal value'. 21,

Other states such as Australia, Canada, New Zealand and the
United States of America chose to express themselves in a
somewhat more moderate fashion. This is borne out by
extracts taken from the speech of the New Zealand delegate to
the Sixth Committee.

'e.. texts which were achieved by consensus which
expressed the views of the international community

as a whole had real value as evidence of international
law'., 22,

There appears to be an inference that a text adopted by a
process of consensus within the Sixth Committee may enjoy
a particular status - either legal or evidentiary - which

does not accrue where the method of consensus is not used.

20, Its use is in indicating the area of agreement among
states rather than the measure or degree of agreement.

21, 6th Committece, 20th session, 88lst meeting, para. 35,
Mr. Sperduti ZItaly).

22. ibid. 887th meeting, para. 49, Mr. Beeby(New Zealand).
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Whether or not this reasohing may be extended so that a
resolution accepted bythe vast majority of states or else
the unanimous vote of states may be regarded as a source

of law remains to be seen.

Undoubtedly special value is attached to 'consensus' as
employed by the Sixth Committee - though what exactly
that value 1s remains uncertaih. In these circumstances,
how certain can one be about the role played by consensus
(interpreted in a different fashion) within the General

Assembly?
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INTERNATIONAL COURT OF JUSTICE

An attempt was made in the prec e ding pages to analyse the
behaviour of states in order to arrive at some conclusions
concerning the status of resolutions of the General Assembly.
In order to supplement these views a review was undertaken of
opinions expressed outside the United Nations. More
specifically reference was made to the various South-West
Africa cases which have come before.the International Court
of Justice, in order to see whether any additional opinions

on the status of General Assembly resolutions were forthcoming.

The reason for cheesing these particular cases was as follows.
One of the arguments advanced by the applicant states, Ethiopia
and Liberia, in their submission to the Court was breach by
South Africa of a norm of universal applicability condemning
apartheid as illegal. The norm had originated in numerous
resolutions of the General Assembly which had outlawed
apartheid. ©South Africa had consistently voted against such

resolutions, but not so the majority of other states.

In their pleadings before the Court the following contention
was made by the Applicants: .

'The Applicants contend that the Court should confirm
the role of international consensus as a source of
international law within the meaning of Article 38 of
the Statute of the Court and within clear practical
limitations. 'Consensus' is used by the applicants to
refer to an overwhelming majority, a convergence of
international opinion, a predominance of viéw; it means
considerably more than a simple majority, but something
less than unanimity'. 1. »

This would result in those General Assembly resolutions

backed by consensus being declaratory of international law.

1. 1966 I.C.d. Reportsf4.
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The actual issue contained in this claim was never decided
upon since the Court ruled against the applicants as not
enjoying a proper interest in the subject matter of the case.
However, this did not prevent various Jjudges from commenting
on the matter. Probably the most cogent reasoning was that
of Judge Jessup in his Dissenting Opinion.

's+oo I do not accept Applicants' alternative plea

which would test the apartheid policy against an
assumed rule of international law ('norm') ... (T)he
argument of Applicants seemed to suggest that the
so-called norm of non-discrimination had become a rule
of international law through reiterated statements in
resolutions, of the International Labour Organisation
and of other international bodies. Such a contention
would be-open to ... (the) attack ... that since these
international bodies lack a true legislative character,
their resolutions alone cannot create law ...' 2.

Rejection of the claim of international organizations to
create legal norms was forthcoming from Judge Van Wyk in his
Separate Opinion. In an examination of the relevant pronoun-

cements he considered them as unable to create at law
'any rules of conduct binding upon the Respondent'. 3.

Judge Tanaka in his Dissenting Opinion adds his weight to

these views though with some modifications
'Of course, we cannot admit that individual resolutions,
declarations, Jjudgements, decisions, etc., have binding
force upon the members of the organization. What is
required for customary international law is, the
repetition of the same practice;'. 4.

2. South West Africa Case (second phase) 1966 I.C.J. Reports
p.441 (Judge Jessup - dissenting opinion).

3, ibid. p. 171 (Judge Van Wyk - separate opinion)

4, ibid. p. 292 (Judge Tanaka - dissenting opinion)
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What can be gathered from these various opinions
expressed before the International Court of Justice

is that

(1) No individual resolution of an international
organization is binding per se

(2) Neither will the constant repetition of a

resolution give it some 'legal quality'. 5.
Other South West Africa cases seem to bear out these views.
The 1955 case concerned with Voting Procedure on Questions
relating to Reports and Petitions concerning the Territory
of South West Africa is relevant in this context. 6. Here
both Judge Klaestad and Judge Lauterpacht concluded that
resolutions of the United Nations are not legally binding -

though there may be exceptions.

Lauterpacht states his position in no uncertain terms,

'The absence, in general, of full legal binding force
in the resolutions of the General Assembly is a
proposition so fundamental and rudimentary that an
attempt to apply and circumscribe it need not be
regarded as dangerous or unhelpful. ' 7.

Though this is qualified at a later stage by Lauterpacht

who emphasises that this is not to say such resolutions are
completely worthless. He considers that an obligation exists
on behalf of each and every state to study and act in good

faith as regards the terms of a resolution.

5. Though if States modify their practice to fit in with
what the resolution/or resolutions demand then this may
give rise to a rule of customary international law.

See Tanaka supra.
6. 1955 ICJ Reports P.68 et seq.

7. ibid p.92 (Judge Lauterpacht - separate opinion)
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Similar views were expressed by Judge Klaestad when
considering whether the Union of South Africa was subject

to more -bnerous obligations under the United Nations than
under the League of Nations. He considered this was not the
case since resolutions of the General Assembly were not of
the same character as those of the League. Of the former,
he said that they 'are, in my view, not of a legal nature

in the usual sense, but rather of a moral or political
character .... But a duty of such a nature, however
real and serious it may be, can hardly be considered
as involving a true legal obligation and it does not
in any case involve a binding legal obligation to
comply with the recommendation.' 8.

It is however, conceded by Klaestad that an obligation

exists to consider the recommendation in good faith.

Another important case outside the line of South West Africa
cases where the status of a resolution was involved was that
of Certain Expenses of the United Nations. 9. Here the
International Court of Justice was considering whether or

not certain resolutions authorising expenditure by the United
Nations were indeed concerned with legitimate expenses of the

Organization.

The Court eventually gave an affirmative reply to this question,
but not without several dissenting opinions being recorded.

The prevailing view as regards the resolutions concerned was
that they were operative even in relation to those states who
voted against them. Sir Gerald Fitzmaurice in his Separate
Opinion stated that there was an ‘'intention to impose a
definite financial obligation on Member States,' and that

'this intention must be deemed to have extended to covering

the payment by member States of their apportioned shares,

8. 1ibid p.88 (Judge Klaestad - separate opinion)

9. 1962 ICJ Reports p.l51
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irrespective of how their votes were cast on any given
occasion, at any rate as regards all the essential

activities of the Organization ...' 10,

Yet since this case concerned the financial obligations
of the members of the Organization, and so relates to the
internal functions of that body, this may explain

Fitzmaurices treatment of the resolutions as obligatory. 1l.

However, among the Dissenting Opinions some Jjudges disputed
the stand taken by Fitzmaurice. For instance, Judge Koretsky
took the view that 'the resolutions under assessment by the
Court were not mandatory.'

'The General Assembly may only recommend measures.
Expenses which might arise from such recommendations
should not lead to an obligatory apportionment of them
among all members of the United Nations.' 12.

If a conclusion is to be drawn as to the status of General
Assembly resolutions, then it would appear from the evidence
above, that one point is certain-that no binding force is
attached to these resolutions (with the possible exception
of resolutions relating to the internal functions of the

United Nations).

10. ibid p.211 (8ir Gerald Fitzmaurice - separate opinion)
11. See back p.99

12, ibid p.287 (Judge Koretsky - dissenting opinion)
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CHAPTER XI

It is proposed at this juncture in our argument to pause
and attempt to assess what conclusions - if any - may be
drawn from the prece ding discussion. It Qill be recalled
that our examination was undertaken with a specific aim in
mind. That aim was as follows:-

To discover

(a) whether international officials accept as a
standard for the assessment of legal validity
the approval by resolution of a rule - a
resolution that 1s backed by the consensus
of states

(b) or whether a customary rule has emerged which
recognizes such resolutions as a new source
of law.

Various sources of evidence have been examined in the

preceding pages in an attempt to reach some conclusions on

the matter. As has been indicated, there appears to be a

great deal of similarity between the typesof evidence needed

to establish either proposition (a) or (b). The former calls
for proof of official acceptance, whilst the latter, in seeking
to prove the existence of a rule of customary international law,
will also rely heavily on pronouncements by individual officials,

speaking on behalf of their states.

In seeking confirmation of one or other of these propositions,
the following areas have been examined in the hope that they

might yield some information on the subject.
(1) Academic opinion,
(2) Official opinion as given in the United Nations,

(3) Official opinion as given in the International
Court of Justice,

These sources - though by no means completely comprehensive -
were considered to be areas where any indication as to the
status of General Assembly resolutions might be expected to

evolve,
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The results of the analysis may be stated as follows.

Academic Opinion

As was seen, academic opinion inclined towards assigning
resolutions an evidentiary role., This view is qualified

some what by the fact that the bulk of jurists are prepared

to concede that certain categories of resolutions, such as
those concerned with the internal workings of the Organization,
may be binding. But the reasons for their binding quality
may be traced to those mor e conventional sources of

international law and do not rest with the resolution per se.

There dié& occur some exceptions to this generalisation of
academic opinion. The most notable of these was Falk whose
views have been set out and extensively discussed. Views of
this nature, however, certainly appeared to be in the

minority.

True, certain writers such as Castaneda took a more ambivalent
approach to the matter and hinted at a potential for certain
General Assembly resolutions whose operation was never made

completely clear.

In the light of these statements of academic opinion, it is
suggested that the following conclusions may be drawn as to
thé status of General Assembly resolutions - that the bulk

of opinion assigns to them an evidentiary and not a legislative

role.

The Opinion of States as given within the United Nations.

As was seenfrom our analysis of individual state opinion, there
emerged four main bodies of opinion expressed on this partic-
ular matter. Though all those states who gave an opinion
were agreed that resolutions were not totally without value,

those who considered them to be legislative in effect were in
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a considerable minority. Indeed, it was clear that none of
the Great Powers took so radical a view; instead its chief
exponents were the emergent states such as Tanzania and

Nigeria.

In addition, the importance enjoyed by the process of
'consensus' was the subject of divided opinion among states.
However, those states who considered that a pronouncement

backed by ‘'consensus' might bind states were in a definite

minority.

It appears from this that the bulk of state opinion was such
as to assign resolutions of the General Assemhly an evidentiary

and not a legislative role.

Official Opinion as given in the International Court of Justice.

The International Court of Justice has never explicity given
its views as to the character of resolutions of the General
Assembly. The matter has, however, arisen indirectly on a
number of occasions, allowing Judges who feel so inclined to
express an opinion on the matter. The position is once again
far from clear. It does seem true to say that the majority
view 1is that which does not consider resolutions as binding

on members of an international organization. Exceptions are
made to this proposition as was seen in the Expenses case where
it was the opinion of some that even dissenting states might

be bound by such a procedural resolution.

Most Judges seemed to consider that resolutions were foa the
most part not binding on dissenting states nor, it seemed,
those states who voted in their favour. Yet this did not as
a consequence produce a situation where resolutions were

completely without worth. States were under an obligation,

so it appeared, to act in good faith as regards their terms.
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Thus the bulk of official opinion seemed to regard

resolutions as lacking in legislative effect.

From thess individual conclusions it seems that a general
conclusion may be framed to the effect that

(a) official opinion does not indicate - nor for that
matter does academic opinion - that those
individuals who are responsible for the
functioning of the international system have
accepted as a test of legal validity - passage
in a resolution of the General Assembly,

(p) nor does that opinion indicate the emergence of
a rdle of customary international law which
credits those resolutions backed by consensus
as a new source of law.

In an article on 'Consensus' Antony D'Amato reaches similar
conclusions in this respect.

'"There is in short no metarule of the legislative effect
of declarations of consensus. Thus, since consensus
itself is not a metarule but merely a definition of what
we mean by the expression 'international law', we are
forced to conclude at the present time that a dissenting
state is not bound by=a General Assembly resolution.
Whether the assenting states are bound inter se will
have to await the consensual development or rejection
of a meta-rule to that effect.' 1.

Our investigation into the status of General Assembly
resolutions has forced us to conclude that they enjoy no
independent legal value. Instead, we seem forced to conclude
that their value lies in the contribution such resolutions
make in influencing the behaviour of states, and ultimately

toward the development of customary international law through

1. D'Amato 'On Consensus' 8 Canadian Y.I.L. p.141 (1970).
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the practice of states. This attitude is summed up in a
statement made by Sir Kenneth Bailey, Australian delegate
to the Sixth Committee.,

'Recommendations of the General Assembly, of themselves,
could not create general international law; ... But a
virtually unanimous recommendation might constitute
such cogent evidence of the practice of States that

it could, of itself, provide substantial proof of the
rules of general international law.' 2.

This is so given the fact that certain resolutions - must
importantly those described by Castaneda -~ may for various

reasons be described as bindng.

If this is an accurate statement of the position, then it
must be concluded that if a basic norm does exist within
the international system, it must and can only be custom.
On all the evidence considered, no other conclusion seems

possible.

In view of this, we are once more placed in the dilemma as to
whether or not custom may provide the content of a rule of
recognition of the international system. Hart believes that
this is not a feasible proposition and prefers to think of
rules of international law being accepted piecemeal within
the system. So the question occurs as to whether or not it
is possible to glean a solution to these problems. What

follows is an attempt so to do.

It is intended to concentrate still on resolutions of the
General Assembly. It has been shown that it is not possible
to discern a general rule within the international system that
gives resolutions of the General Assembly power to bind - and

thus creates a rule of recognition. Instead, we shall now

2. 6th Committee, 21st session, 935th meeting, para. 5.,
Sir Kenneth Bailey (Australia).
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concentrate on individual resolutions of the General
Assembly relating to specific areas of international

behaviour. These areas are as follows :~

(1) Space - with particullar referemce to Resolution
1962 (XVIII) 3. which was passed unanimously by
the General Assembly.

(2) GSelf-determination - and the leading resolution on
this particular topic Resolution 1514 (XV) 4. passed
with nine abstentions.

(3) Friendly relations between states - and Resolution
2625 (XXV) 5. passed unanimously.

The fact that each of these resolutions attracted virtually
whole-hearted support from the Assembly is important in that
it indicates that seemingly the terms of the resolution

accord with the opinions of member states on the particular

matter,

We shall then examine the resolutions with a view to finding
an answer to these following questions.

A) Was the resolution binding on states when passed
by the General Assembly? If so, why was this the
case? This may appear a strange question to pose in
the light of the preceding investigation. However,
it is feasible that although a general rTule of the
type envisaged by Hart does not exist, individual
resolutions might in particular circumstances be
binding immediately on their passage through the
Assembly.

3, Passed at 1280th plenary meeting of the General Assembly -
13th December, 1963,

4, Passed at 947th plenary meeting of the General Assembly -
14th December, 1960

5. Passed at 1883%rd plenary meeting of the General Assembly -
24th October, 1970.



If this is indeed the case, then an isolation
of the factors which produce such a result is
called for, together with appraisal of what
exactly their significance is for the
international system.

B) Has the resolution become binding since its
passage? 1If so, why is this the case? An
attempt will be made to discover whether the
resolution has acquired its binding nature merely
by a process of individual acceptance on the part
of states - as Hart suggests is the case.

'The rules of the simple social structure
are, like the basic rule of the more
advanced systems, binding if they are
accepted and function as such.' 6.

Alternatively, have the terms of the resolution
come to be regarded as binding since they
accorded some overall criteria operating
within the international system - that is
custom,

It is hoped that such questions will give us some
- indications into the workings of international law and
an ultimate solution to the problem of whether or not a

rule of recognition exists.

The first set of resolutions to be considered are those
concerned with the exploration and use of outer space.

The most important of these are generally regarded as '
Resolution 1721 (XVI) 7. and Resolution 1962 (XVIII) entitled
'A Declaration of Legal Principles governing fhe activities
of states in the Exploration and Use of Outer Space.' This
latter resolution is the culmination of several years of
effort an the part of the Committee on the Peaceful Uses of

OQuter Space. 8,

6. Concept of Law p.230

7. Adopredat the 1085th plenary meeting of the General
Assempbly - 20th December, 1961.

8. Committee was established by Resolution 1348 (XIII) in
1958 - 792nd plenary meeting of the General Assembly -
13th December, 1958,
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Resolution 1962 (XVIII) was passed unanimously when
presented to the General Assembly and was hailed as a

major step in the development of international law, But

the probiem that first confronts us is whether or not this
resolution was immediately binding on those states who voted
in its faviour; in this particular instance, all those

states represented within the General Assembly.

We have seen that there is no general rule to this affect.
Yet various statements made on the passage of this resolution
indicate that this may indeed be an exceptional case.
Particular attention should be'paid to those attitudes
displayed by the representatives both of the United States

of America and the U.S.S.R. 9. o

A statement was made in the First Committee by the American
prepresentative to the effect that the United States of
America
'eeee considered that the legal principles contained
in the operative part of the draft declaration reflected
international law as accepted by the members of the
United Nations. The United States intended to respect
them and hoped the conduct they recommended in the

exploration of outer space would become the practice
of all nations.' 10,

Whereas the Soviet Delegate, though he declined to comment
on the legal potential of the resolution did undertake the
following pledge on behalf of the Soviet Union that it would

'... respect the principles enunciated in the draft
declaration &f it were unanimously adopted.' 11,

9. Important because at the time these two countries were
the sole space powers. They alone were concerned with
the expleration of space.

10, First Committee official Records, 18th session, 1342nd
meeting, para. 4, Mr. Stevenson (.U.S.A.).

11. ibid - para. 17, Mr. Fedorenko (U.S.S.R.).
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In contrast, the reported speeches of other delegates on
the terms of the resolution show that the American view is
by no means universally held. The French representative
stated that

'(I)n as much as it will only be the subject of a
General Assembly resolution and not of international
agreements, it will, in point of fact, merely
represent a declaration of intent ...;' 12,

Whilst the Australian delegate referred to the reswlution
as 'not creative of legal duties'. 13,
Indeed, the Polish Chairman charged with preparing the
terms of the resolution characterized it as

'a guiding document.' 14,
Indeed, if regard is had to the tenor of the debates leading
to the formulation of Resolution 1962(XVIII) the American |
view seems to be®& Mminority opinion. Sir Patrick Dean, the
United Kingdom spokesman stressed at a First Committee
meeting in 1961 the importance of establishing a legal regime
for outer space, Yet he regarded this as a gradual process
which the United Nations might aid by laying down 'certain
broad legal principles' which should be viewed as 'injunctions
of great weight and as useful steps towards such a legal

regime.,' 15,

12, Committee on the Peaceful uses of Outer Space ,
24th meeting, 18th session, November 22, 1963,
Mr. Arnaud (France).

13, ibid Mr. Hay (Australia)

14, ibid Mr. Lachs (Poland)

15, First Committee official Records, 16th session, 1210th
meeting, para. 30, Sir Patrick Dean (United Kingdom).
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Moreover, in the First Committee debate which preceded the
submission of the draft declaration to the General Assembly,
it was stressed that the declaration was merely a
declaration of principles and would require a more effective
statement in order to be considered binding. Mr. Forthomme,
the Belgian representative, was echoing the sentiments of
many delegates when he said

'(I)f the General Assembly approved the draft declartion,
however, it would thereby be assuming the obligation to
continue the work and ensure that the general principles
contained therein were elaborated so that they could be
put into practical effect through specific legal
procedures.' 16,
From this we are led to conclude that on its passage by the
General Assembly Resolution 1962 (XVIII) was not binding on
the members of the Organization. This accords with Fawcett's
view of Resolution 1962 (XVIII) as 'for the most part a

declaration, not of rules of international law, but of

directive principles.' 17.

But we now have to consider whether there have been any
subsequent developments which have altered the status of the
principles contained in the resolution. In this context,
it is worth considering resolution 1963(XVLII). 18. Heze the
General Assembly

'Recommends that consideration should be given to
incorporating in international agreement form, in

the future as appropriate, legal principles governing
the activities of states in the exploration and use of
outer space. '

16, First Committee Official Records, 18th session,
1344th mceting, para. 3., Mr. Forthomme (Belgium)

17, Fawcett 'International Law and the Uses of Outer Space!
Chapter 1. p.l6.

18, Passed at the 1280th plenary meeting of the General A
Assembly - 13th December, 1963 A/RES/1963 (XVIII).
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This is what various delegates had hinted was necessary in
order to create principles which were legally binding. 1966
saw the creation of such an agreement with the conclusion
of the Outer Space Treaty. 19. Its terms closcly parallel
those of Resolution 1962 (XVIII) and indicate slight or no
advance from this position. For this reason, among others,

it has been criticized by Fawcett as a 'retrograde step'. 20.

Be this as it may, the Treaty stands as a +teiteration for

the most part of Resolution 1962(XVIII). It creates binding
obligations for those states who become parties to it, but
does it make any more universally applicable the principles

it conta}ns? This is unfortunately a very difficult question
to which_to frame an answer. The only fashion in which those
principles governing outer space might operate with regard to
all states is - according to the international system - through
the medium of custon, | In order to establish a customary rule
of international law, two factors are necessary, usage and the
belief that such a usage is demanded by law. In relation to
outrspace, the matter of usage poses a number of problems, not
the least of which is the fact that very few states engage in
space activities. This makes it difficult to establish any
consistent pattern of practice on the part of the majority

of states, though it is probably true to say that the
minority of states which engage in the exploration of space

do adhere to those principles which have been pronounced on

the subject.

19. Signed 27th January, 1967, Entered into force
10th October, 1967.

20, Fawcett, op.cit., Chapter 1, p.1l6.
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It therefore appears far from clear whether the directives
set out in Resolution 1962(XVIII) have acquire d the character
of law or have remained the guiding principles that they were
initially Jjudged to be. We have seen how by employing that
traditional standard of international law - custom - there
appears to be inadequate evidence on which to reach a
conclusion. On the credit side, we have

(1) the overhwhelming support given to the General
Assembly resolutions on space

(2) the conclusion of a treaty on the matter

(3) the adherence by the existing space powers to
these principles.

But balanced against all this is the lack of actual usage on
the part of states. The problem is whether acceptance on
such a scale as has occurred with these General Assembly
resolutions can be daid to constitute 'law' without any

basis in the form of usage. 21,

It will be recalled that when Hart dealt with the adoption
of rules into international society he denied the existence
of a rule of recognition. Instead, he stated that

'The rules of the simple structure are, like the basic
rule of the more advanced systems, binding if they are
accepted and function as such. ' 22,

This implies that it is open to states to say that they
accept Rule X .... as binding and as long as its terms are

kept then that rule is a rule of international law.

Yet we have witnessed an instance where the states repres-
enting the majority of mankind showed their acceptance of

certain principles set out in Resolution 1962(XVIII).

21. See D'Amato 'The Concept of Gustom in International Law'
Chapter 3, p.56 et.seq. As has been seen he has adapted
the traditional criteria used to discover a customary
rule of international law. On the basis of what he say's
the scarcity of practical examples would, perhaps,appear
not all that important.

22. ConcePt of Law. p.23%0 - 1k -



That acceptance, however, was not binding on those states;

and this lack .of binding force cannot simply be traced to a
decision of the states not to be bound. Reasons were advanced
and above all was the recommendatory nature of United Nations
resolutions. There seems, indeed, to be a basic inconsistency

between what Hart says is the case and what states do.

The idea is present in connection with Resolution 1962(XVIII)
that ik is not open to states to accept a rule as binding -
and it will immediately be so regarded. True, states can make
such statements on ther own behalf as did the United States of
America. But the reaction of the majority was more guarded and
pervaded by the idea that some format had to be observed before
a rule might be binding. This is particularly marked in the

stress on the need to conclude a treaty.

Faced by the Space Treaty of 1966, it might appear that Hart's
standards have been satisfiied. The signatories to the

treaty have accepted its principles and will consider
themselves bound. They will keep the terms of that treaty
and thus its principles will function as binding. But still
we have not esteblislyed binding rules of international law,
though it cannot be denied that the parties to the treaty

are bound. In order to prove a rule of international law
what we were searching for was proof of custom and since the
evidence does not appear conclusive then we were unable to

reach any firm conclusions.

So it appears that in relation to those principles guiding

the use of outer space, there have been two opportunities

for states - if they behave as 3art believes them to do - to
create for themselves rules of international law and on neither

occasion does this seem to have occurred. Instead there appears
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to be the inference that some outside criteria exists by

which potential international law must be adjudged.
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CHAPTER XII

The reasoning applied in the préceding rages will now

be tested in relation to a particularly controversial area

of international law - that of self-determination. The
leading resolution in this context is Resolution 1514(XV)
which asserted the following rght to have universal operation.

"All peoples have the right to self-determination; by
virtue of that right they freely determine their
political status and freely pursue their economic,
social and cultural development.' 1.

Resolution 1514 (XV) passed by a vote in the General Assembly,
recorded 89 favourable votes together with nine abstentions.
Those member States abstaining included the United States of
America and the United Kingdom - two of the so~-called Great
Powers whereas those member States from emergent areas

such as Africa were whole-hearted in their support for the

measure.

The background to the eventual formulation of the resolution

is interesting in that it illustrates the feeling that surrounds
this topic. All the relevant discussion took place - not

before one of the specialised committees of the United Nations,
but the General Assembly. Indeed, the topic was put before

the Organization by the Russian premier. 2.

The whole tone of the debates that occurred is emotional
in the extreme. African delegates denounced the rigows of
colonialism, whilst the former colonial powers attempted to

defend their records.

l. Resolution 1514(XV) , para. 2.

2. Resolution 1214(XV1 grew out of a proposal_presented to
the General Assembly by Nikita Krushchev, Premier of

U.S.S.R. in his address to that body on éBrd September,1960.
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In consequence, there is a marked absence of reference to
the legal standing or indeed legal potential of those
principles whichwere to form the content of Resolution
1514(XV). The whole emphasis is political - or indeed

propagandist.

Therefore, we find ourselves hard-pressed to answer whether
those principles contained in Resolution 1514(XV) were binding
after their approval by the General Assembly. The few
delegates who considered the matter seemed of the opinion
that the resolution ranked as a statement of aims. The
Libyan delegate referred to 'the moral effect of such a
declaration',3. a sentiment which was echoed by the
Pakistan spokesman's reference to the 'moral command which
will issue from this Assembly.' 4. The New Zealand delegate -
considered that the task of the resolution was to place 'on
record an optimum standard of attainment' 5., whilst the
Swedish representative understood its terms to be a

'statement of general objectives' not an 'act of legislation'.6.

The view that Resolution 1514 (XV)was not binding immediately
on its passage by the General Assembly is strengthened in

the light of the American and British abstention. It seems
unlikely that measures which do not attract the support of
two of the most powerful members of the Organization, can be
regarded as law. 7. Indeed, Miss J.A.C. Gutteridge, the
one-time representative of the United Kingdom before the
Sixth Committee, asserted that Resolution 1514(XV) was in its
terms inconsistent with the Charter, a fault which reduced it

in her eyes to 'essentially a political document', an opinion

3. General Assembly, 15th Session, 929th plenary meeting
30th November, 1@60 para. 25. p.103%5.

4, ibid 930th plenary meeting, lst December,1960, para.65,p.1l059
5. ibid 932nd plenary meeting, 2nd December,1960, para.l?, plO74
6. 1ibid 946th plenary meeting, l4thDecember,1960, para.l6, pl266
7. D'Amato 'On Comsensus' Candanian Y.I.L. p.141 (1970) _ y46 -



which re-iterated an earlier view taken by Professor

Jennings. 8.

All this evidence suggests that the right of self-determination
did not rank as a legal right either prior to or after the
passage of Resolution 1514 (XV). Yet this is not to
under-estimate the role played by the principle of self-
determination. Mention is made of it in the articles of

the United Nations Charter. 9. Among the list of Purposes

of the Organization set out in Article 1, is the admonition

to members to 'develop friendly relations among nations based
on respect for the principle of equal rights and self-

determination of peoples.'

Moreover, on various occasions during the history of the
Organization the right_of self-determination has been asserted.
During its Eighth Session, a resolution came before the

General Assembly which recognized 'the right of the peoples

of Morocco to complete self-determination is conformity with

the Charter.' 10. This failed to @in the requisite two-thirds
majority. Support for the right of self-determination in
Tunisia also failed to muster the necessary support. 11,
However, by its fifteenth session, the General Assembly was
prepared to recognize - with the necessary two-thirds majority -

the right of the people of Algeria to self-determination. 12,

8. J.A.C. Gutteridge - The United Nations in a Changing
World - Chapter IV p.63,

9. See Article 55 of the United Nations Charter.

10. G.A.0.R. Bth session, agenda item 57, p6 (A/2 526), para.ll.
Rejected 455th plenary meeting of the General Assembly.

11, Once more a draft resolution failed to obtain the necessary
majority. See G.A.0O.R. 8th session annexes, agenda item 56,
pP.5. Rejected 457th plenary meeting of the General Assembly
(A/2550§ para. 7.

12, Resolution 1573 (XV) See also Resolution 1724(XVI) which
affirmed the right to self-determination,basing itself on
Resolution 1514%XV). '
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All this is indicative of the fact that support for the right
of self-determination was growing, together with an awareness
of its potential as a legal right. Resolution 1514 was yet
another step in this direction. Indeed, Rosalyn Higgins
takes the view that although this resolution was not binding,

it has done a let to develop international practice. 13,

It appears therefore that the weight of available evidence
must lead us to conclude, that Resolution 1514(XV) did not
crystallize the principle of self-determination into a legal
right - though opinions do differ on this point. Probably
Resolution 1514(XV) may be regarded as a water shed in the
development of state practice. Indeed, it was after this
statement of principle that the right to self-determination

in Algeria was affirmed.

It now appears logical to enquire whether self-determination
has subsequently achieved the status of a legal right. Because
of the controversial nature of self-determination, this is an
excéedingly difficult question to answer. But wvarious pieces
of information have been forthcoming which do at least

provide some valuable indications of how the situation has

developed.

The first of these is the frequency with which Resolution
1514(XV) is cited within the Organization. In an analysis
conducted into the re-citation of General Assembly resolutions,
this particular resolution topped the list, with a total of

95 citations., 14,

13, See Rosalyn Higgins op.cit. Chapter 1, p.104,

14, See Bleicher 'Legal Significance of re-citation of
General Assembly resolutions' 63 A.J.I.L. p.456 (1969).
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This was an average 1%.57 citations per session, well above
the next highest rate of citations which was that of 4 per
session (Resolution 1654(XVI) )' 15. Indeed, Resolution
1654(XVI) traces its origins from Resolution 1514 (XV) since
the former is concerned with the setting up of a Special

Committee in order to facilitate the implementation of the

latter.

The occasions on which the right of self-determination was
considered relevant were for the most part concerned with the
rights of existing colonies to independence. More unusual
was the crisis over Southern Rhodesia where a former colony
declared itself independent. However, government in this
particular instance was centred in the hands of the white
minority, which prompted the United Nations to allege this
to be a breach of the right of the black majority to self-

determination. 16.

Another area where the right of self-determination enjoyed
some prominence was before the Sixth Committee. It was one
of the seven principles of international law concerning
friendly relations and co-operation among states, being
considered by the Committee. Views as to the exact nature
of this right were varied, though growing support attached

to its categorization as a legal right.

The Report of the Special Committee delivered to the Twenty-
fourth 8ession of the General Assembly bears out this opinion.

'Most of the representatives speaking on the subject
considered the self-determination of peoples a legal

right, the existence of which was generally recognized.

15, Full title of resolution is 'The Situation with Regard
- to the Implementation of the Declaration on the Granting
of Independence to Colonial Countries and people.'

16. The significance of Resolution 1514(XV) in a non-colonial
gituation e.g.Bangladesh,was uncertain for a long time.
see I.L.M. (1972) p.1l19 et.seq. - 149 -



The nature of the principle as a legal right was
attested to in various international instruments
including the Charter of the United Nations and
the many resolutions of the General Assembly'. 17.

Among those Member States which expressed such a view were

the Ukraine and Yugoslavia.

There were other states, however, who were more cautious

in their aprach to this problem. Some representatives,
including the United Kingdom delegate, refused to be drawn
on the matter, contenting themselves with reference to the
'principle' of self determination. 18. Others asserted the
political nature of previous resolutions and that only then
was attention being given to those legal aspects of self-
determination.

'The text of that Declaration'(on Granting of Independence
to Colonial Countries and Peoples 1514 (XV)) v.... was a
great political document, which, however, should have no
more than persuasive force in discussions of the legal
elements of the principle.' 19.

(Canadian representative).
Accordingly, it is interesting to consider the manner in which
the principle of self-determination was expressed in the
Friendly Relations Declaration (Resolution 2625(XXV)).Are
its terms a complete departure from those of Resolution
1514(XV)? If this is so, is it due to the fact that
Resolution 1514(XV) was merely a political statement of the
principle of self-determination whose legal elements and
indeed whose existence as a legal right is only now becoming

obvious?

17.Report of the Special Comnittee, Supplement no, 19 (A/7619),
para. 152 (24th session).

18,.See speech of the United Kingdom delegate to the Sixth
Committee, 20th session, 890th meeting, 3rd December,1965,
para. 15-20

19.Records of the Sixth Committee, 21st Session, 928th meeting,
9th November, 1966, para 3% p.1l65.
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The initial remarks of Resolution 2625 (XXV) concerning the
'principle of equal rights and self-determination of people’

are as follows.

'By virtue of the principle of equal rights and self-
determination of peoples enshrined in the Charter, all
peoples have the right freely to determine, without
external interference, their political status and to
pursue their economic social and cultural development,
and every state has the duty to respect this right in
accordance with the provisions of the Charter'.

Compare this with Resolution 1514(XV) which declares that

'Al]l peoples have the right to self-determination;
by virtue of that right they freely determine their
political status and freely pursue their economic,
social and cultural development'.

Though these two statements do not correspond in toto, it
appears that there is a great degree of similarity between
the two provisions - a similarity that extends to other
provisions. Thus Resolution 2625(XXV) stresses the duty of
a state to abstain 'from any forcible action which deprives
peoples' of their right to exercise the principle of self-
determination. A similar sentiment is expressed in
Resolution 1514(XV) though in what appears to be a more
militant fashion.

'All armed action or repressive measures of all kinds
directed against dependent peoples shall cease in
order to enable them to exercise peacefully and
freely their right to complete independence .....'

It appears impossible to deny the parallels that may be
drawn between Resolutions 1514(xv) and 2625(XXV). Yet

this is not to deny the fact that each document is different
in outlook to its fellow. Resolution 1514(XV) strikes a
propagandist note - as seems only logical in the light of

its background.
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In contrast, the tone of Resolution 2625(XXV) is much more
moderate as befits a document drafted over a number of years
by the Sixth Committee. The references to 'immediate steps'

and that

'Inadequacy of political, economic, social or educational
preparedness should never serve as a pretext for delay-
ing independence' have disappeared. Instead their

place is taken by much more sedate and well-thought out

provisions.

'The territory of a colony or other non-self-governing
territory has, under the Charter of the U.MN., a status
separate and distinct from the territory of the state
administering it; and such separate and distinct status
under the Charter shall exist until the people of the
colony or non-séif-governing territory have exercised
their right of self-determination in accordance with
the Charter, and particularly its purposes and
principles.'

In the light of the above comparison, it seems fair to say
that the terms of both Resolution 1514 (XV) and 2625(XXV) do

to some degree reflect one another, although Resolution 2625
(XXV) probably contains the more comprehensive analysis of
self-determination. Above all, the right of self-determ-
ination has remained constant - even insofar as the wording

of both resolutions is identical in some respects. Indeed, all
the indications seem to be that some time after the passage

of Resolution 1514(XV) the right of self-determination became
a legal right. This is not to say that the provisions of
1514(XV) as such became binding, merely the right of self-
determination which it eleborates whilst subsequent practice
on the part of states and its inclusion in Resolution 2625 (iXV)
have served to make clear the range of application of the

principle.
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If it 1s accepted that self-determination is a legal right,
then Resolution 2625(XXV) is a means whereby that legal
right is delimited to some extent. The bounds of self-
determination are set out,whereas before merely the right

existed.

But the matter that should really concern us - given the fact
that sé8lf-determination exists as a legal right - is when
exactly this was achieved. It can be said with some
confidence that this 'transformation' occurred between the
passage of Resolution 1514 and Resolution 2625. There seems
to be evidence to support this view. Rosalyn Higgins says of
self-determination:-

'It therefore seems inescapable that self-determination
has developed into an international legal right and is
not essentially a domestic matter. The extent and scope
of the right is still open to some debate.' 20.

In addition, she refutes the claim that Resolution 1514(XV)
is binding per se. Self-determination has become a legal
right because

'that Declaration, taken together with seventeen years
of evolving practice by United Nations organs, provides
ample evidence that there now exists a legal right of
self-determination'. 21,
Indeed, it appears more than likely - and the matter cennot
be stated with greater certainty - that self-determination
became a legal right soon after the passage of Resolution
1514(XV). The Organization of American States, two years
after the passage of Resolution 1514, referred to self-
determination as

'a basic part of the juridical system that governs
relations among the republics of the hemisphere and

20, Rosalyn Higgins op.cit Chapter 3, p.l1l03.

2l. 1ibid p.1l0O4.
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makes friendly relations among them possible.' 22,

In terms of practical examples, the acceptance of a legal

right of self-determination gathes impetus after the

Declaration of 1960. Witness the example of Algeria where

the right of self-determination was asserted contemporamn-

eously with the Declaration on self-determination. 23,

Close on its heels came the re-affirmation of this right in

a Security Council resolution on Angola., 24. A committee was

set up by the General Assembly in order to ensure the

implementation of the Declaration on self-determination 25,

Moreover, as Southern Rhodesia progressed toward independence,

the behaviour of the€ United Kingdom was censured as not

fulfilling the terms of the Declaration on self-determination

in that the vast majority of the African population were

being denied equal rights and liberties under the

constitution at that stage.

All this led Rosalyn Higgins to the opinion that it was

'academic to argue that as General Assembly resalutions are

not binding nothing has changed'; 26. that self-determination

remains a principle and not a legal right. Though self-

determination, it may be conceded, is a legal right amd

became so soon after 1960, this is not to say that as a

legal right, its scope is undisputed. Its application to the

so-called colonial situation is straight-forward enough, in

that it asserts the rights of the majority within a given unit.

22.

23.
24,
25.
26.

Organization of American States - 8th meeting - Uruguay,
January 22-31, 1962 - OAS official Records OEA/Ser.F/11.8 -;
56 AJIL p.o07 (1962).

See back p. i1

9th June 1961 S/483%5

Resolution 1654 (XV1) 27th November, 1961
Rosalyn Higgins, op.cit, Chapter %, p.101l.
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However, its operation is apparently far from clear in
situation where a group within an area seeks to break
away, as did the Bengalis in Pakistan. Here the scope of

the legal right of self-determination remains unsure. 27.

Yet if self-determination became a legal right soon after
the 1960 Declaration, to what may we attribute its

acquisition of binding force?

Now if Hart is correct in his description of how 'international
law' comes into being, a rule is binding if it is accepted

and functions as such. Undoubtedly the idea of self-
determination has been accepted by the international

community for a great many years. For proof of this one
merely has to look to the Charter of the United Nations.

Yet it is only recently that self-determination has come to
function as a legal right and be considered as binding, after
its statement in Resolution 1514 and its constant re-citation
in the Assembly as applicable in various 'colonial'

situations.

There must be some explanation for the gap between these two
occurences. The concept of self-determination has been agreed
upon for many years, yet its emergence as a legal right has
been delayed until states have shown both by word and deed

that there is sufficient usage for it to be regarded as

binding.

Logically if Hart was correct in what he said then there should
be continuity between acceptance and its function as a rule

of law.

27. See p.le3
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If there is a gap between these two processes, then why is
this the case? Let us for the moment take the example of
self-determination.

(1) There has been for many years acceptance
of the principle of self-determination

(2) It is only after the 1960 Declaration that
self-determination seems to have achieved
the status of a legal right.

(3) The step from (1) to (2) was achieved because
of the factor called practice. Only when
self-determination had attained the status
of a custom by means of practice could it be
described as binding.

Indeed, it appears that Hart has neglected this factor (%),
It is not enough for a rule to be accepted as-if it were
binding. It may only be described as part of international
law when the criteria for establishing a cﬁstomary rule of

international law - practice / opinio Jjuris are satisfied.
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CHAPTZER XIII

Resolution 2625(XXV) - official title 'A Declaration of

the Principles of International Law concerning Friendly
Relations and Cooperation among States' - is our final

choice of resolution for discussion and analysis. Adopted
unanimously by the General Assembly, this declaration had

as its purpose, 'the progressive development and modification

of the following principles’'.

(a) The principle that states shall refrain in their
international relations from the threat or use of
force against the territorial integrity or
political independence of any State, or in any
other manner inconsistent with the purpose of the
United Nations;

(b) The principle that states shall settle their
international disputes by peaceful means in such
a manner that international peace anmd security and
Justice are not endangered;

(¢c) The dutynot to intervene .in matters within the
domestic Jurisdiction of any State in accordance
with the Charter;

(d) The duty of States to cooperate with one another
in accordance with the Charter;

(e) The principele of equal rights and self-determination
of peoples;

(f) The principle of sovereign equality of States;

(g) The principle that States shall fulfil in good
faith the obligations assumed by them in accordance
with the Charter, so as to secure their more
effective application within the international
community would promote the realization of the
purposes of the United Nations. 1.

l. Resolution 2625(XXV), preamble.
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The first thought that occurs on reading these principles
and the manner in which they are elaborated upon in
Resolution 2625(XXV) is the familiar ring that many portions
possess. An explanation is forth-coming in that each of
these principles originates in the Charter and in some
instances-the principle to refrain from the use of force is
one example-even before this. Other matters expounded within
Resolution 2625(XXV) have been the subject of discussion and
frequent resolutions within the General Assembly. In this
context we may mention the assertion that
'a war: of aggression constitutes a crime against the
peace, for which there is responsibility under
international law.'
Immediately this brings to mind the War Crimes Tribunals
and their setting up at the conclusion of the Second World
War. There are also echoes of the Organization's own
deliberations on this topic when conéerned with the

operation of the Nuremberg Tribunal. (RES. 95(i) ). 2.

Similarities occur in the elaboration of other principles,
between previous pronouncements of the General Assembly and
the terms of Resolution 2625(XXV). Indeed, as was pointed

out in our discussion of the concept of self determination,
the spirit and sometimes even the words of Resolution 1514(XV)

are repeated in Resolution 2625(XXV).

The presence of this air of deja vu leads us to ask whether
this air of familiarity is an indication that Resolution
2625(XXW) is binding. It seems logical to expect that this
might prove the case with a resolution that re-iterates much
that is familiar in international law. Yet, a look at the
debates which preceded the drawing up of this resolution seem

to prove the contrary. Over and over again, it is asserted by

2., DPassed at 55th plenary meeting of the General Assembly -
11th December, 1946.
..]_58_



representatives to the Sixth Committee (where the resolution
originated) that the resolution that results from their
deliberations will not be binding, A cross-section of

their views makes this plain.

'In other words, & resolution or a declaration did not
become a rule of international law merely because it was
adopted by the General Assembly, and was not binding
even on the States Members of the United Nations'. 3.

(Sir Kenneth Bailey ... Australia)

'eo.. His delegation therefore did not accept the

proposition that General Assembly resolutions could
by themselves create international obligations, even
for those states which supported them. ' 4,

(Mr. Brady ... New Zealand)
Again,

'a declaration, which technically speaking was merely a
recommendation by the General Assembly, could have no
great legal value, no matter how important its subject
or how large the majority by which it was adopted.'5.

(Mr. Patey ... France)

'However valuable its content, no declaration was endowed
with legal force. '6.

(Mr. Njo-Lea «.. Cameroon)

'eeoo everybody knew that General Assembly resolutions
did not bind member states. ' 7.

(Mr. Vasquez ... Columbia)

True there were some states who asserted their belief that
resolutions might indeed be binding, but these were in a

minority. 8.

3, Sixth Committe, 17th session, 758th meeting, 1%th November,
1962, para. 14. (A/C6/SR 732 - 777). Sir Kenneth Bailey -
(Australia)

4, dibid. 766th meeting, 26th November 1962, para.ll,
Mr. Brady (New Zealand)

5. ibid. 769th meeting, 27th November,1962, para 4, Mr. Patey
(France)

6. ibid para. 34, Mr. Njo-Lea (Cameroon)

7. ibid 770th meeting, 3%0th November, 1962, para. 15,
8. see back p.l2e - 159 - (Mr. Vasquez(Columbiu



Resolution 2625(XXV) is judged on the evidence of what
states have had to say during the course of its formulation,

a declaration without the power to bind.

Yet we are aware that many of the principles that have been
elaborated upon within this resolution are binding rules of
international law. Take as an example the duty to refrain
from the use of force. As early as 1928 the Brknd-Kellogg
Pact was making such an obligation incumbent upon states. 9.
Indeed the probabilities are that even at this early stage,
this principle was well on the way to being a rule of
international law. Whilst the terminology of Article 2(4)
of the United Nations Charter seems to settle the matter

beyond all shadow of a doubt. 10.

S50 it seems that we are faced with the following dilemma: that
although much of the content of the resolution ié well-
established in international law, the resolution itself,

if the opinion of states is to be believed, is not binding.
However it does appear feasible to offer an explanation of
this state of affairs. The answer is thought to lie in the
preamble which prefaces the resolution. This speaks in
terms of 'the progressive development and codification' of

the seven principles under discussion.

'Codification' and 'progressive development' refer to
particular processes which are employed by those whose task

it is to secure the advancement of international law.

9. U.K.T.S. 29 (1929)Cmd. %410; L.N.T.S. 57.

10, 'All members shll refrain in their international
relations from the threat or use of force against
the teritorial integrity or political independence
of any state ''.
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A valuable commentary on the scope of these processes and
the need which they satisfy, has been provided by Jennings. 11.
It is to this that we now turn.

'Codification' Jennings concludes, 'means any systematic
statement of the whole or part of the law in written form and
that does not necessarily imply a process which leaves the
main substance of the law unchanged, even though this may be
true of some cases.' 12. In stressing this degree of
imoration that may be part and parcel of any codification
Jennings points out that 'codification properly conceived

is itself a method for the progressive development of the

law. ' 1%,

Progressive development instead of focusing its activities on
an already 'well-developed sphere of law' concentrates instead
on an area of law which is not 'highly developed or formulated
in the practice of states. ' It aims to establish new rules

with a view to channelling the future behaviour of states. 14.

Having gained some insight into the significance of the terms
'codification' and 'progressive development', consideration of
Resolution 2625(XXV) may be renewed. From what has been said,
it seems that the mention of these two processesin relation to
this resolution may be of some importanoe. In order to explore
this further, we may ask ourselves whether Resolution 2625 (XXV)
aﬁﬁbunts to

k//
(a) a codification

(b) a progressive development
(¢c) a combination of both processes - as the preamble
would have us believe.

11. Jennings - 'Progressive Development of International Law
and its Codification' 24 B.Y.I.L. p.301 (1947).

12, ibid p.3o!
13, ibid p. 3ol
14, 1ibid p. 3o



On the evidence of a first reading, it appears that what we
have is a codification. As has already been pointed out,

there is much in this resolution which is a duplication

of already existing rules of international law. Many of its
provisions merely re-emphasise what is already set out‘in the
Charter of the United Nations. A critique of the impact of
this so-called Friendly Relations declaration has summed up

the provisions relating to the duty to cooperate as an accurate
reflection of the obligation under the Charter to cooperate. 15,
Whilst the principle of sovereign equality of states is said

to be 'an important affirmation of article 2 paragraph 1, of

the Charter.' 16.

However,closer study reveals that the originators of this
resolution have not been content merely to reiterate the terms
of the Charter. Take for example that section which deals
with non-intervention. This represents a concerted effort

on the part of states to isolate the legal elements of this
principle. Previously, states had been content to busy
themselves with doctrinaire pronouncements on this topic,

such as that contained in Resolution 2131(XX). 17. What has
been embarked upon here is attempt to esehew political bias,
and instead develop a COhfiéiVG body of law on this particular
topic. In the context of non-intervention, this task proved
harder than most, with the Committee ranged between those who
favoured wholesale adoption of Resolution 2131(XX) and those
who opposed it. The outcome was a compromise. Yet compromise'
or not, it shows what the Committee sought to achieve, the
legal definition of certain principles, rather than their

mere re-iteration.

15. Rosenstock 'Declaration of Principles of International
Law concerning Friendly Relations' 65 AJIL p.729 (1971)
16, ibid. p.7%3. ‘

17. Declaration on the Inadmissiﬁility of Intervention in the

Domestic Affairs of States and the Protection of their
Independence and Sovereignty. - 162 -



However, given the lack of progress in the sphere of non-
intervention, the cause of self-determination appears to

have been advanced.

The previous chapter, it will be recalled, traced the
emergence of self determination into a legal right. Here

the process is advanced a stage further. The point had

been reached when it was no longer adequate to state fhat
peoples had a right to self-determination; more was needed in
the shape of an 'in-depth' legal analysis. Resolution 2625(XXV)
goes, at least some way towafds achieving this. To illustrate
this point, let us\refer to the controversy that has always
existed over whether or not the right of self-determination
may be asserted in a situation other than a colonial
situation. Paragraph seven of that portion dealing with
self-determination is said on 'closer examination of its
text' to 'reward the reader with an affirmation of the
applicability of the principle to peoples within existing
states and the necessity for governments to represent the
governed.' 18. If this reading of the text is accurate,

then this appears to be an advance ... or perhaps more
accurately ... an attempt at advancing the law in relation

td self-determination.,. It can be viewed as an effort to
resolve the problem of whether self-determination has any
applicability beyond the colonial situation. The answer
provided here is 'yes'. Just how states will view this
clarification of the principle will have to be gguged on
their subsequent behaviour. Thus, when Bangladesh asserted
that its declaration of independence from Pakistan was a

vindication of its right of self-determination, the

18. Rosenstock op.cit p.7%2.
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international community treated this claim with caution.
The United Nations does finally appeared to have recognised
the truth of this claim, and as a consequenge the success
achieved by Resolution 2625(XXV) in advancing the cause of

self-determination. 19.

All this discussion must, it is believed, lead to the
inevitable conclusion that Resolution 2625 (XXV) is in

part a codification and. in part a progressive development.
Whether the degree of progressive development is ﬁerely that
degree of latitude allowed for within the process of
codification, as was indicated by Jennings, or whether it
exceeds those limits, is hard to decide; The innovations
when they occur can be quite far-reaching. Probably, the
Polish delegate to the Sixth Committee best summed up the

Committee's achievement.

'eeoo the principles of the United Nations Charter,
which had become a part of existing international
law as soon as the Charter had been drafted, were
binding on all states whether members of the United
Nations or not. Many changes, however, had occured
since 1945. Some of the principles in the Charter
therefore needed amplification: others needed study
from a new point of viewj; still others, hardly formed
in 1945, had ~ as the representative of Japan had
said - matured into legal concepts. For example,
the principle of self-determination had already
been maturing for a long time before it had been
set down in the Charter.' 21.

Though we may have satisfied ourselves as to the role
fulfilled by Resolution 2625 (XXV), we still have to

reconcile these two points of view concerning this resolution.

19, See I.L.M. (1972) p. 119 et.seq.

21. ©6th Committee, 17th session, 760th meeting, 15th
November, 1962, Mr. Lachs (Poland) (A/C6/SR 732-777)
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(a) the view that Resolution 2625(XXV) is not binding;
gleaned from Sixth Committee debates.

(b) the view that the content of resolution 2625(XXV)
is partially though not completely binding. That
‘part of it which reflects customary international
law has the power to bind states. Whilst the
remainder is an attempt to direct the future practice
of states in their dealings with one another.
The answer seems to lie in the fact that only that portion is
binding which reflects what is well-established practice among
states i.e. customary international law. The statement of
such binding rules, or .indeed potentially binding rules, 1in
a resolution in no way accounts for -their binding quality.
Nor will it suffice to make potentially binding rules, binding.
What was needed, as was constantly stressed by delegates to
the Sixth Committee, was that these principles had gained,
or might in the future gain, the status of ruies of law
through the medium of one of the accepted law creating
processes i.e, custom. Though this is not to dispute
that inclusion in a resolution might be regarded as
valuable evidence of the standards of behaviour that states
regarded as acceptable. Yet this was no more than a step

towards the proof of a rule of customary international law.

The above deserves to be contrasted with what Hart has to
say concerning international law.

'"The rules of the simple structure are, like the basic
rule of the more advanced systems, binding if they
are accepted and function as such'. 22,

Here we have acceptance in that resolution 2625(XXV) was
adopted without dissent. Yet states are unwilling to
consider themselves bound. If Hart is to be believed,
international law is no more than a set of rules intended

to govern a simple social structure. Acceptance should be

22. Concept of Law. p.230
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sufficient. Yet the behaviour of states seems to belie
this. States demanc that in order for them to be bound,
the power to bind must come from a source other than

that of mere acceptance., ©Sir Kenneth Bailey, when dealing
with the ways in which a rule acquired obligatory force in
international law, out-lined the following possibilities.

'The rule was either embodied in a treaty entered into
in accordance with the constitutional processes of the
parties; or 1tA%enerally acted upon in the practice of
states out of a conviction that states were bound so

to act; or it was adopted by a judicial or similar
tribunal authorized to declare and apply the law'. 23,

Nowhere is it indicated that acceptance is enough to bind
states to a particular pattern of behaviour. Instead there
are certaiﬂ criteria that states expect to be fulfilled
before they consider themselwes bound. This seems to be
completly contrary to any picture of international society
as a simple social structure. Since these criteria do
undoubtedly exist, then this suggests there is some measure
of agreement among those who represent states. i.e. their
officials as to the content of these criteria. Indeed, the
whole process is reminiscent of that which occurs within &

municipal law system which possesses a rule of recognition.

2%, 6th Committee, 17th session, 758th meeting
13th November, 1962, para. 13. (A/C6/SR 752 777)
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S UMMARY

It is believed that from the examination of Resolutions

1514, 1962 and 2625 the following propositions may be

said to sum up the situation.

(1)

(2)

None of these resolutions was binding immediately
on its passage through the General Assembly.

The only possible exception was with regard

to Resolution 2625 some of whose content might

be described as binding. The explanation for
this lies in the fact that the resolution was

in some instances re-iterating well-established
rules of customary international law. In no
respect did the presence of these rules in a
General Assembly resolution explain their binding

quality.

However, it was possible to conclude that in
certain instances the contents of a particular
resolution, whether in whole or part, had become
binding after its passage. 24, The reasons for
this are most important.

Hart suggests that this is so since the rules have
been accepted and are seen to function as binding
rules of iﬁternational law., He does not concede
the presence of any outside criteria whereby one
may predict that a rule will be a rule of

international law.

24,

See back p./53 et seq
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However, as has been pointed out, the behaviour
of states does not seem to accord with this idea
of Hart's. States would willingly show their
accepbance of certain codes of behaviour set

out in resolutions, yet not consider this
sufficient to create binding rules.

What was necessary was for states to see whether
the rules in question fulfilled the criteria for
establishing themselves as rules of customary
international law. This was a concerted view
whether expressed by state representatives or

Jjudges of the International Court of Justice. 25.

Hart compares the rules of international law to

the rules of etiquette. 26, There is no way

in which one may predict what will or will not

be regarded as 'good manners' - only time will tell.
In contrast, though the process may be
unsatisfactory and even uncertain, it is customn,
seen as a definible process, which enables one to
say what is or is not a rule of international law.
It enables one to say what is or is not a binding

Trule.

25.
26,

See back p. /i ot seq.
Concept of Law p. 228.
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CHAPTER XIV

Conclusion

It is appropriate, at the conclusion of this research, to
look back over the - preceding chapters and try to gauge

what has been achieved., It will be recalled how we began
our analysis with a consideration of Hart's conception of
international law. In this there occured several statements
on the part of Hart - not the least of which was that
international law ronsisted iof a set of rules - which

seemed worthy of closer examination.

Before such a programme of investigation got under way, some
time was devoted to deciding whether or not Hart's system of
primary and sécondary rules was appropriate for use in
international law. What emerged was that there was no
overwhelming reason why this should not be done.. In fact
quite the opposite seemed to be true. Moreover, in the
process of so deciding, other items of information were
forthcoming, including the intangible nature of the rule of
recognition. Indeed, although Hart regarded the emergence
of such a rule as dependent on the acceptance of officials,
it was seen how, on an international levél, this was hardly
distinguishable from the emergence of a rule of customary
international law. There appeared to be no reason why Hart
might not dismiss the potential content of a rule of
recognition as nothing more than an addition to the set of

international law rules.

Putting this to one side, an analysis of international law
in terms of primary and secondary rules yielded some very

interesting results. The premise that international law
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is a set of primar& rules was tested against the
characterisation of such a society as described by Hart.
The two were found not to correspond to a very significant
degree. Defects such as uncertainty and inefficiency were
found to be present only in situations where they appeared

unavoidable given the particular nature of international law.

Even more significant was the existence of secondary rules
corresponding to the secondary rules of change and

ad judication: though these had not developed to quite the
degree of sophistication encountered among municipal law
secondary rules. Yet undoubtedly the rules were there, so
that already our understanding of international law was

advanced.

However, it is on the central issue of whether or not
international law may lay claim to a rule of recognition
that we intend to dwell. Various sources were considered
that might potentially provide the content for such a rule.

They included (i) judicial decisions;
(ii) custom,
(iii) multi - lateral treaties,
(iv) resolutions of the United Nations,

Of these, multi-lateral treaties and judicial decisions
possessed the weakest claims. The former, it was decided,
could be disregarded; the later, whist it could be used to
ascettain a rule of international law was regarded as being
of marginal importance given the scarcity of Jjudicial

decisions.,.

This left us with the two main candidates, custom and United
Nations resolutions. Now a detailed examination was made

regarding the status and effect of U.N. resolutions and

-.170 -



whether they might be regarded as binding. Without going
into the evidence once again, it emerged that resolutions
of the United Nations were regarded as binding immediately
on their passage through the Organization only by a minority
of states and academics., If the opposite had proved to be
the case then it might have been possible to say that
officials had accepted as a rule of recognition, passage

in a resolution of the U.N.

At this point we were left with the alternative that:-

(a) either custom formed the content of the rule
of recognition, a prospect that Hart
dismissed out of hand,

(b) or there was no such rule and Hart was correct
when he described rules as being accepted
piecemeal within the international system,

The latter proposition was tested in relation to various
U.N. resolutions where states had shown their acceptance

of a measure by means of an affirmative votes in the General
Assembly. If what Hart said was accurate then states it
seems, would show by their behaviour that such rules wére
binding. This was shown not to be the case. States
stressed time and time again that something more than
acceptance was needed to bind their actions, and that

something was more often than not custom.

Now Hart insisted in the Concept of Law that a rule of
recognition/basic norm expressed in terms of custom would

be no more than a statement of the obvious. He quotes an

example of this:-
'States should behave as they customarily behaved.' 1.

l. Concept of Law p.228.
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out
Yet, as was pointed the particular fashion in which this

rule of recognition is framed is not the manner in which
one would expect such a rule to be expressed., One would
rather that it specified the feature or features that will
indicate the presence of a valid rule of law, which it
does not appear to so. If one were instead to substitute
the rule that a valid rule of law is one which has
fulfilled the tests for customary international law, then
would this stand the test of being a valid rule of

recognition?

The point should, it is believed; be made that there does
not appear to be any prima facie reason for excluding custom
from the rule of recogniton. Custom can and in the case of
English law does play some part in the content of the rule.
Hart admits this to be the case. 2. Then why can it not
play a similar 1role in international law? Admittedly, as

a concept for assessing what is and what is not a valid law,
custom is more uncertain than most. Yet it is the criterion
used by officials of the international system to decide what
is international law, as such officials make plain. 3.
Moreover, writers such as D'Amato seem to agree with this
key role that is given to custom:

'We must bear in mind that custom is indeed a
secondary rule of law formation. It can account ...
for the introduction, ascertainment, variation or
elimination of primary rules.' 4.

Any process that can account for the ascertainment of rules

must of necessity be encompassed by the rule of recognition.

2. ibid p. 92.

5. See back p.1q ot seq
4, D'Amato op.cit. p.id,
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Therefore, it appears that we are faced with a circuitous
argument from which it appears impossible to break out.

Hart says custom may not form the basis of a rule of
recognition. Custom is the main way in which international
law is ascertained. But Hart states that it is not possible
to state a rule of recognition in such terms with the

result that international law is dependent on acceptance

for the promulgation of its rules. Yet it has been shown
that acceptance in its most basic sense is not the manner

in which rules of law are adopted. Something more is
required and that something is custom. This must therefore
lead to the conclusion that either it must be possible to
formulate a rule of recognition for international law in
terms of custom; or that there is some flaw in the actual
structure of the rule which will not allow it to take into
consideration factors such as custom. But since Hart does
insist that custom can be accommodated within the rule, then
a formulation must be possible{ one that states that the
test of a valid law is its acceptance as a rule of

customary international law.
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