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Abstract of Thesis: 
Stephen Ward DeVine 

"The E c c l e s i a s t i c a l C ontributions t o the Development and 
Enforcement of.the English Feoffment t o Uses, 1066-1535" 

This study aims t o put the medieval feoffment t o uses 
i n t o i t s broad h i s t o r i c a l context, p o r t r a y i n g i t s o r i g i n as 
an outgrowth of the landholding " n o b i l i t y ' s " desire t o 
evade the burdens of post-Conquest Norman feudalism. Those 
burdens were, so f a r as they r e l a t e d t o fr e e h o l d lands and 
tenements, c h i e f l y , the r u l e against devises, the p r o h i b i t i o n 
( u n t i l 1290) of a l i e n a t i o n by s u b s t i t u t i o n , the incidents 
of tenure, and the p r o h i b i t i o n of g i f t s of fr e e h o l d i n t o 
mortmain ( u s u a l l y t o e c c l e s i a s t i c a l i n s t i t u t i o n s ) . 

The Church's involvement w i t h the feoffment t o uses 
occurred i n various ways: I t s theologians provided a 
C h r i s t i a n i z e d e p i e i k e i a which the Chancellor appropriated 
t o a i d disappointed cestuis - who generally had no common 
law r i g h t s i n the f r e e h o l d r e a l t y held t o t h e i r use; i t s 
canonists enunciated t h e o r i e s of t h i r d party enjoyment-without• 
ownership of f r e e h o l d r e a l t y e s p e c i a l l y suited t o the needs 
of the Franciscan F r i a r s Minor, who were also cestuis of 
feoffments t o uses; i t r e g i s t e r e d and had j u r i s d i c t i o n over 
a d m i n i s t r a t i o n of probate of w i l l s , which often contained 
i n s t r u c t i o n s t o f e o f f e e s . There i s , indeed, evidence t h a t 
e c c l e s i a s t i c a l courts were the f i r s t t o enforce f e o f f e e s ' 
o b l i g a t i o n s , and ther e f o r e t o protec t c e s t u i s , r e l i n q u i s h i n g 
t h i s j u r i s d i c t i o n as the Chancellors of England (nearly a l l 
of whom were high-ranking e c c l e s i a s t i c s ) , began t o order 
s p e c i f i c performance of the "use's" purposes. 

This study. concludes, t h e r e f o r e , t h a t e c c l e s i a s t i c a l 
c o n t r i b u t i o n s t o the development and enforcement of the 
feoffment t o uses up t o 1535 (the year of the Statute of 
Uses), were pervasive, i f , from the standpoint of the 
i n s t i t u t i o n a l Church, l a r g e l y i n d i r e c t , and occurred on both 
t h e o r e t i c a l and a d m i n i s t r a t i v e planes. 
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I n t r o d u c t i o n 

At i t s most basic l e v e l t h i s study c o n s t i t u t e s , an 
exercise i n the l e g a l h i s t o r y of a r e a c t i v e idea known as 
the feoffment t o uses,"*" and of the e c c l e s i a s t i c a l r o l e i n 
the o r i g i n and e l a b o r a t i o n of t h a t idea. This study seeks 
t o view a r e l a t i v e l y narrow l e g a l t o p i c i n a broad context, 

i n the b e l i e f t h a t the components of aedieval society were 
much more i n t e r n a l l y i n t e g r a t e d than the bare l e g a l r e l i c s 
which seem t o comprise t h e i r legacy t o the contemporary 
l e g a l m atrix. As Koldsworth stated, " ( i ) n the Middle Ages 
law d i d not occupy a sphere so separate from the spheres of 
p o l i t i c s and morals as i t , occupies i n modern times. Both 
p o l i t i c a l and moral questions were looked at from a l e g a l 

2 
po i n t of view ...." 

Holds;>rorth' s statement, as f a r as i t goes, i s c e n t r a l 
t o the argument of t h i s study; but i t does not go very f a r . 
For i t i s also the case t h a t p o l i t i c a l and moral f a c t o r s -
both of which could accurately be s t y l e d " e c c l e s i a s t i c a l " -
shaped l e g a l questions and the l e g a l i n s t i t u t i o n s which 
gr a d u a l l y evolved from t h e i r repeated occurrence. In 
a d d i t i o n , one must note t h a t while i t may have taken 
Calabresi, Posner, and the "Chicago School" t o make e x p l i c i t 
the i n t e r n a l l i n k s between l e g a l i n s t i t u t i o n s or assumptions 
and economic r e a l i t i e s or trends, these l i n k s have always 
c o n s t i t u t e d some of the underlying determinants of the 
common law of England. The competing i n t e r e s t s i n a land- • 
based economy were c e r t a i n l y c e n t r a l t o the r i s e of the 
feoffment t o uses. 



8 . 
l e t these f a c t o r s have not received adequate a t t e n t i o n 

from l e g a l h i s t o r i a n s . One of the present generation of 
l e g a l h i s t o r i a n s , speaking of the study of l e g a l h i s t o r y , 
ventures an explanation: "perhaps by i t s seeming t o f a l l 
between the two d i s c i p l i n e s of law.and h i s t o r y , i t s basic 

3 
relevance t o both i s sometimes overlooked." This study 
seeks t o r e c t i f y t h a t oversight, but cannot be exhaustive. 
One should at the outset, nevertheless, i d e n t i f y some of 
the basic h i s t o r i c a l problems involved and adurabrate one's 
r e s o l u t i o n of them. 

F i r s t , as regards the feoffment t o uses, at l e a s t , the 
study of o r i g i n s i s destined t o o v e r s i m p l i f y or, worse, 
merely create an i n s t i t u t i o n a l myth. For h i s t o r y , l i k e 
contemporary a f f a i r s of which i t i s the consubstance 
r e c o l l e c t e d or reconstructed from the past, i s not i n s t i t u ­
t i o n a l however much l e g a l h i s t o r i a n s may have created the 
opposite impression.^ People - angry, i r r a t i o n a l , f e a r f u l , 
pious, s e l f - i n t e r e s t e d , s e l f l e s s , powerful, and a s p i r i n g -
i n h a b i t h i s t o r y no less than contemporary society. There­
f o r e , a study of beginnings f a i l s t o take the human or the 
unrecorded s u f f i c i e n t l y i n t o account unless i t admits the 
l i m i t s of the known or knowable. For ideas - of which the 
feoffment t o uses was a t r u l y ingenious and durable example -
tend t o be of organic, not i n s t i t u t i o n a l , germination. And 
a popularly employed e x t r a - l e g a l idea - and the feoffment 
t o uses was both - i s s t i l l less l i k e l y t o r e v e a l i t s 
o r i g i n s . One comes, i n the f i n a l a n a l y s i s , t o the conclusion 
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once expressed by von Campenhausen: "The h i s t o r y of ideas 
i s i n constant f l u x , and every t u r n i n g - p o i n t , every end and 
beginning posited by the h i s t o r i a n s , i s a purely symbolic 

5 
s i m p l i f i c a t i o n . " 

One i s reduced, t h e r e f o r e , t o a study of ingredients 
v j i t h o u t , however, succumbing t o the temptation of exaggerat­
ing any one i n g r e d i e n t so as t o depict analogy as c a u s a l i t y . 
A simple etymological caveat i l l u s t r a t e s t h i s p o i n t . 
Studies of the modern t r u s t , or of equity i n general, 
commonly begin w i t h a d e s c r i p t i o n of the feoffment t o uses 
and the debt owed by the t r u s t t o feoffments t o uses. These 
discussions i n v a r i a b l y , i f sometimes i m p l i c i t l y , suggest 
sequence and c a u s a l i t y , ^ where one ought at the most t o 
claim analogy f o r the r e l a t i o n s h i p . Nevertheless, the notion 
of a t r u s t - f e o f f m e n t to uses l i n k receives s u p e r f i c i a l 
reinforcement from an etymological misconstruction. As 
w i l l be shown, the feoffment t o uses v/as o r i g i n a l l y based 
s o l e l y on the confidence - the t r u s t - of the f e o f f o r i n 
the f e o f f e e ' s v r i l l i n g n e s s t o carry out the f e o f f o r ' s i n t e n t . 
The unwary reader, t h e r e f o r e , buttressed by the above-
described remarks l i n k i n g t r u s t s and feoffments t o uses, may 
t h i n k "ah... ' t r u s t ' , . i n L a t i n f i e r e i n French f i e r , t h ere­
f o r e , i n English a part of the word feoffment." 

I n f a c t , the concept of f i d u c i a r y , now known t o t r u s t s 
7 

as i t v;as known i n Roman law, does derive from the L a t i n 
f i d e s or f i e r e . But the word "feoffment" and i t s kindred 
words which w i l l form the b u i l d i n g - b l o c k s of t h i s study have 
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no etymological linkage whatsoever v/ith the c i t e d L a t i n 
words. "Feoff" stems from the early middle English " f e o f f e n " , 
through the Anglo-French " f e o f f e r " and the Old French 
" f i e u f f e r " or " f i e f f e r " , meaning t o put one i n l e g a l 

g 
possession of f r e e h o l d . Hence, Baker says: "A f e o f f e e i s 
a person t o whom a fee simple i s granted. The grant i n fee 

9 
i s c a l l e d a feoffment." "Use", t o complete the term, i s 
the law-French v;ord f o r the L a t i n opus, "̂ ^ "via the Old 
French oeps."'*''̂  

At i t s core, then, the feoffment t o uses approximates 
12 

t o a p r i n c i p a l - a g e n t r e l a t i o n s h i p i n which the f e o f f e e -
grantee of the fee simple - i s t r u s t e d by the f e o f f o r -
grantor - to carry out the f e o f f o r ' s i n t e n t i o n s . That seems 
simple enough, and seems t o have nothing t o do with the 
Church. Depending on what one means by the Church or by 
" e c c l e s i a s t i c a l " , i t may be t r u e t h a t the feoffment t o uses 
was independent of the Church. C e r t a i n l y the Church as an 
i n s t i t u t i o n d i d not create the "use" as a s u b - i n s t i t u t i o n 

13 
t o be employed throughout Christendom. That being the 
case, i t remains t r u e t h a t the e c c l e s i a s t i c a l c o n t r i b u t i o n 
t o the development and enforcement of the feoffment t o uses 
was pervasive, i f i n d i r e c t . For, bearing i n mind the i n t e ­
grated nature of medieval society, the a d j e c t i v e "eccle­
s i a s t i c a l " must have a broad c o n s t r u c t i o n . I t must include 
r e l i g i o u s l y - i n d u c e d r e a c t i o n s , whether of t h e o l o g i c a l , 
m a g i s t e r i a l , l e g i s l a t i v e , or p i e t i s t i c o r i g i n . I t must also 
encompass those e f f e c t s , not e a s i l y measurable, which 



11 
ordained clergy had on the objects of t h e i r a t t e n t i o n s -
i n t h i s case, the feoffment t o uses. And, i t must take 
i n t o c onsideration the a d m i n i s t r a t i v e s t r u c t u r e s i n and 
through which these " r e l i g i o u s " iiforked. Accordingly, t h i s 
study w i l l r e q u i r e much discussion of the feoffment t o uses 
which i s not e x p l i c i t l y e c c l e s i a s t i c a l i n o r i e n t a t i o n , but 
vrhich p o i n t s towards, or r e f l e c t s , an e c c l e s i a s t i c a l 
involvement i n one of a v a r i e t y of forms. 

This e c c l e s i a s t i c a l involvement i s seen through a 
l i m i t e d amount of evidence, some of which raises more 
questions than i t answers. Early p e t i t i o n s t o the Chancellor, 
f o r example,.are r a r e l y even indorsed; almost never does 
one f i n d the case's outcome.''"'̂  One i s reduced to deducing 
the case's import from a look at comparable cases i n the 
common law c o u r t s , measuring the p e t i t i o n e r ' s b i l l against 
the common law r u l e , and by evaluating the p e t i t i o n w i t h i n 
the l a r g e r s o c i a l context of the time. And, given the 
r e l a t i v e l y modest number of extant cases concerning f e o f f ­
ments t o uses, whether i n the Chancery or the common law 
co u r t s , one cannot be very bold even about one's hypotheses; 
l e g a l h i s t o r i a n s have often reached a v a r i e t y of conclusions 
based on the same or s i m i l a r evidence. Unpublished medieval 
records, i n a d d i t i o n , remain the province of those versed 
i n the t w i n sciences of paleography and diplomatics. The 
net r e s u l t i s t h a t one may be reduced t o making a commentary 
on commentaries, comparing them and assessing the degree to 
which any one of them conforms i t s conclusions t o the 
l i m i t a t i o n s of the evidence i t presents. 
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One of the tasks t h i s study does not assay i s t o deter­
mine the o r i g i n s of the feoffment t o uses: Study of the 
development and enforcement of a l e g a l concept assumes the 
concept's existence, at l e a s t i n a rudimentary form. VJhen 
t h i s study does d i r e c t i t s a t t e n t i o n t o the question of 
possible antecedents,, i t does so only t o determine whether 
an e c c l e s i a s t i c a l i n f l u e n c e subsisted i n the alleged ante­
cedent. I f , t h e r e f o r e , a possible forerunner of the feoffment 
t o uses has no apparent e c c l e s i a s t i c a l i n g r e d i e n t s , i t i s 
presumed not t o have been an e c c l e s i a s t i c a l influence on 
the e v o l u t i o n of the English feoffment t o uses, and so to 
be outside the scope of t h i s study. 

The Teutonic Salman c o n s t i t u t e s such an i n s t i t u t i o n . 
E s s e n t i a l l y a symbolic surrender of ownership t o the l o r d , 
who then undertook t o convey the property i n t e r vivos or 
post mortem,•'•^ the Salman r e l a t i o n s h i p was, l i k e the early 
feoffment t o uses, based on the r e l i a n c e of the grantor on 
the grantee's trustworthiness.'''^ At a very general l e v e l , 
the Salman-"use" comparison looks f r u i t f u l ; i t has stimula­
ted various l e g a l h i s t o r i a n s a f t e r Holmes f i r s t argued the 

17 
connection. But the Salman i s wholly devoid of an eccle-
s i a s t i c a l t i n t , and t h a t i t i s anything but an analogy t o 
the e a r l y feoffment t o uses i n England, no one has succeeded 

18 
i n demonstrating. For both these reasons, i t i s outside 
the scope of t h i s study. On the other hand , the present 
author has f e l t i t necessary t o dispute suggestions of Roman 
antecedents t o the "use", since during the Middle Ages 
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canonists saw themselves as cr e a t i n g a successor t o the Roman 
19 

c i v i l law. I n terms of form, indeed, the two laws were 
20 

r e l a t e d . Thus one must survey not only the canon law, 
but also the Roman law f o r e c c l e s i a s t i c a l c o n t r i b u t i o n s t o 

21 
the r e g u l a r i z a t i o n of.the English feoffment to uses. 

Despite the u n c e r t a i n t y as t o u l t i m a t e o r i g i n s , i t i s 
c e r t a i n t h a t the feoffment t o uses had become a pervasive 

22 
i n s t i t u t i o n i n England by the f i f t e e n t h century. Con­
s i d e r i n g the widespread employment of the "use", the 
r e l a t i v e l y small number of p e t i t i o n s t o the Chancellor, no 
less than cases r e f l e c t i n g feoffments t o uses brought i n 
the common law c o u r t s , i n d i c a t e s t h a t most .of the time the 
"use" was e f f e c t i v e t o serve i t s employers' purposes. 

Penultimately, why end t h i s study w i t h the year 1535? 
The best reason i s t h a t 1535 saw the enactment of the Statute 

23 
of Uses, Henry V I I I ' s response t o the loss of feudal 
" i n c i d e n t s " - r i g h t s producing revenues - on account of the 
c h a r a c t e r i s t i c s of the "use". While the Statute of Uses did 
not end feoffments t o uses, i t forced them t o a d a p t t o i t 
as a major new p o i n t of reference. To employ an analogy, 
when the course has been changed, one i s running a d i f f e r e n t 
race, notwithstanding t h a t he i s s t i l l running. The year 
1535 has a d d i t i o n a l s i g n i f i c a n c e f o r two reasons. F i r s t , 
the p r i n t e d Year Books, which had, i n rather casual form by 
today's standards, chro n i c l e d the early cases i n the r o y a l -
common law - c o u r t s , end t h a t year, symbolically c l o s i n g 
what one might c a l l the f i r s t age of the common law. Second, 
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and also more of symbolic than a c t u a l s i g n i f i c a n c e . Sir 
Thomas More, successor t o Cardinal Vjolsey as Chancellor and 

25 
f i r s t of the post-Reformation lay Chancellors, was execu­
ted a t Henry V I I I ' s order i n 1535. The f a l l of Wolsey i n 
1529, f o l l o w e d by t h a t of More four years l a t e r culminating 
i n the l a t t e r ' s execution, signals a new c e n t r a l i z a t i o n of 
power i n the King's person. The King was t o be the sovereign 

26 
over the Church i n England, would no longer t o l e r a t e the 

27 
"use" as a form of tax-evasion, and v;ould not s u f f e r 
strong, independent-minded leadership i n the person of h i s 
Chancellor. I n short,. 1535 seems a s i g n i f i c a n t year not 
only f o r the feoffment t o uses, but f o r the a d m i n i s t r a t i o n 
of English law i n general. As such, i t i s a more l o g i c a l 
place than others at which t o stop. 

To close these i n t r o d u c t o r y remarks t h i s author f e e l s 
warranted i n making an i n i t i a l recourse t o Christopher St. 
Germain, who i n the second of h i s Dyaloge/ s 7 ... Bytwyxt 
a Doctoure of Dyuynyte and a Student i n the Lawes of 

28 
England, w r i t t e n i n 1530, has h i s Student answer one of 
the Doctor's questions w i t h these words: "why so moche lande 
hath ben put i n vse y t w y l l be somwhat longe and peraduenture 

29 
t o some man tedyous t o shewe a l l the causes p e r t y c u l e r l e , . . . " 
And he, too, then l e f t h i s reader t o decide. 
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1. Feudalism and the J u d i c i a l Topography 
of England A f t e r the Conquest: 

An Overviexj 

Pre f a t o r y t o an understanding of the f u n c t i o n of e i t h e r 
the feoffment t o uses or the emergence of the medieval 
Chancellor's equitable j u r i s d i c t i o n i s at l e a s t a b r i e f 
i n t r o d u c t i o n t o the f e u d a l system and t o the post-Conquest 
j u d i c i a l context. For the feoffment t o uses and the 
Chancellor's enforcement of t h a t i n s t i t u t i o n were r e a c t i v e 
t o feudalism and the r u l e s of common lav/ which emerged i n 
the r o y a l courts t o support f e u d a l landlord-tenant 
r e l a t i o n s h i p s . 

The Norman conquerors q u i c k l y moved t o replace the 
Anglo-Saxon land ownership w i t h t h e i r own s t r u c t u r e of 
f e u d a l interdependent tenancies. The Norman system was 
designed t o consolidate t h e i r hold on the conquered t e r r i ­
t o r y by c o n t r o l of the land-based economy and by making easy 
the c a l l i n g - u p of a large army t o p r o t e c t the realm. By 
making r e l i a b l e knights h i s tenants i n c h i e f , demanding 
m i l i t a r y service of them i n r e t u r n f o r the land they were 
allowed t o hol d , the king secured both o b j e c t i v e s . The 
knigh t s became obli g a t e d t o t h e i r leader and h i s successors, 
and received ample land i n fee (feodum) of the kin g . The 
k n i g h t s , as tenants i n c h i e f , imposed s i m i l a r o b l i g a t i o n s 
i n various amounts on t h e i r own tenants as the p r i c e of the 
f r e e h o l d granted, and soon a pyramidal s t r u c t u r e of domestic 
so c i e t y emerged designed f o r m i l i t a r y preparedness. 
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From the i n c e p t i o n of the feud a l system i n England 
immediately f o l l o w i n g the Norman Conquest, a landlord's 
p r i v i l e g e s were reckoned t o include the r i g h t t o preside 
over courts f o r determining h i s tenants' r i g h t s among them-
selves and w i t h respect t o him. These manorial courts 
were of two types: the court baron, f o r s u i t s of the lord's 
f r e e h o l d tenants (those having i n h e r i t a b l e f u l l possessory 
r i g h t s during t h e i r l i f e t i m e s ) , and the lo r d ' s steward's 

3 

court (the court customary), f o r non-freehold tenants. 
Since feoffments t o uses were means of t r a n s f e r r i n g f r e e ­
h o l d , t h i s study i s not concerned w i t h the l o r d steward's 
c o u r t ; Maitland, indeed, believed t h a t the court baron v.̂ as 
the only manorial court f u n c t i o n i n g . ^ The landl o r d presided 
over h i s court baron, but h i s tenants by Icnight service 
acted as judges and, t h e r e f o r e , rendered decisions.^ The 
manorial court baron met once every three weeks, there 
accomplishing not only the r e s o l u t i o n o f disputes, but also 
the l a n d l o r d - t e n a n t f o r m a l i t i e s , such as homage and l i v e r y 
of s e i s i n , ^ which marked the personal bonds between f e u d a l 
l a n d l o r d s and t h e i r tenants. 

To do homage, the fe u d a l tenant-to-be would go before 
the l o r d , p l a c i n g h i s hands between the l o r d ' s , and pledge 

7 
h i s f a i t h f u l n e s s . The l o r d was obl i g a t e d t o accept the 
homage of the h e i r of a deceased tenant on payment of a 

g 
" r e l i e f " , not t o exceed t h a t demanded of the deceased tenant. 
" R e l i e f " was simply a payment by v;ay of buying the inheritance 
- the r i g h t t o succeed t o the tenancy - back from the l o r d . 
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who h e l d t h e tenancy i n t h e i n t e r i m f o l l o w i n g a t e n a n t ' s 
9 

death and p r e c e d i n g acceptance of t h e homage of t h e h e i r . 

The l o r d ' s i n t e r i m h o l d i n g was known as "primer s e i s i n " . 

Under Kagna C a r t a , t h e r e l i e f payment became s t a n d a r d i z e d , 

£5.00 f o r . a f e e i n k n i g h t ' s s e r v i c e ; one year's p r o f i t s f o r 

a socage fee."'"'^ Once t h e l o r d accepted t he h e i r ' s homage, 

t h e l o r d " s e i s e d " him - f o r m a l l y gave t h e h e i r possession 

of t h e l a n d . T h i s was i m p o r t a n t , s i n c e i n the f e u d a l 

p e r i o d s e i s i n o f f r e e h o l d , and 2iot "ownership" i n modern 

p a r l a n c e , was t h e f u l l s t a t u s i n l a n d , since everyone was 

t e c h n i c a l l y a n o t h e r ' s t e n a n t , d e r i v e d u l t i m a t e l y f r o m the 
12 

k i n g ' s p o s i t i o n as l a n d l o r d of h i s t e n a n t s i n c h i e f . The 

ceremony of l i v e r y of s e i s i n impressed t h e h e i r ' s new s t a t u s 

w i t h r e s p e c t t o t h e l a n d on the l o c a l p o p u l a t i o n : The l a n d ­

l o r d would p u b l i c l y pass "a t w i g or c l o d of e a r t h " f r o m 
13 

t h e l a n d t o t h e h e i r . T h e r e a f t e r , t he h e i r was t e n a n t 

i n f r e e h o l d , capable of s u b i n f e u d a t i n g - s t a n d i n g i n a l o r d ' s 

p o s i t i o n w i t h r e s p e c t t o o t h e r t e n a n t s i n the l a n d - and, 

a f t e r t h e l e g a l r e f o r m s of Henry I I ' s r e i g n , had a r i g h t 

o f r e c o u r s e t o t h e r o y a l courts.'''^ 

B e f o r e t u r n i n g t o a b r i e f d e s c r i p t i o n of the r o y a l 

c o u r t s , though, one should note t h e n a t u r e of the t e n a n t ' s 

o b l i g a t i o n s t o h i s l o r d . The t e n a n t by k n i g h t s e r v i c e , a t 

l e a s t t o t h e m i d - t w e l f t h c e n t u r y , had s p e c i f i c m i l i t a r y 

o b l i g a t i o n s . He was t o be pr e s e n t i n time of war w i t h a 

c e r t a i n number of s o l d i e r s and a s p e c i f i e d amount of m i l i t a r y 

equipment. •'•̂  But about 1300, d u r i n g t h e r e i g n of Edward I , 
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t h e p e r s o n a l s e r v i c e o b l i g a t i o n s of t h e tenancy by k n i g h t 
s e r v i c e gave way t o f e u d a l " i n c i d e n t s " , r i g h t s of the l a n d ­
l o r d i n l i e u of h i s t e n a n t ' s a c t u a l M i l i t a r y services.''"^ 

17 The l a n d l o r d , c o u l d arrange f o r m i l i t a r y s e r v i c e s by c o n t r a c t , 

but t h e t e n u r i a l r e l a t i o n s h i p now b e n e f i t t e d him p r i m a r i l y 

t h r o u g h t h e i n c i d e n t s of t e n u r e , which were a v a i l a b l e under 

c e r t a i n c i r c u m s t a n c e s , c h i e f l y a f t e r t h e p r e v i o u s t e n a n t ' s 
18 

d e a t h . I n c o n s i d e r i n g these f e u d a l i n c i d e n t s i n the con-. 

t e x t of t h e r i s e of t h e f e o f f m e n t t o uses, one must bear i n 

mind t h e g r e a t • f i n a n c i a l burden and f a m i l i a l d i s l o c a t i o n 
19 

t h e y might cause t h e t e n a n t . There was, i n ot h e r v/ords, 

every reason t o t r y t o evade t h e i n c i d e n t s ; i f a l l d i d , a l l 

b u t t h e k i n g b e n e f i t t e d , o f f s e t t i n g t h e l o s s of those 

i n c i d e n t s t h r o u g h One's s u b - t e n a n t s ' evasions. 

S t r o n g l y i n d i c a t i v e of t h e m i l i t a r y s i d e of a f e u d a l 

m i l i t a r y tenancy i s t h e i n c i d e n t c a l l e d " a i d s " , e s s e n t i a l l y 

a f i x e d - r a t e t a x payable by t h e t e n a n t when h i s l a n d l o r d 

f o u n d h i m s e l f i n t r u l y d i r e f i n a n c i a l d i f f i c u l t i e s . Kost 

i m p o r t a n t o f t h e s i t u a t i o n s i n which " a i d s " became due was 
when t h e l o r d had been ta k e n c a p t i v e and needed t o r a i s e 

20 

ransom - an e x t r e m e l y common s i t u a t i o n d u r i n g t h e Crusades 

and t h e Hundred Years War. . Also of r e s i d u a l m i l i t a r y s i g ­

n i f i c a n c e was t h e f i n e p a i d f o r a l i c e n c e t o a l i e n a t e one's 

tenancy. T h i s f i n e gave the l o r d a f i n a n c i a l hedge a g a i n s t 

t h e s u b s t i t u t i o n o f a l e s s v a l u a b l e warrior f o r the t e n a n t 

whose homage he had accepted. A l i c e n c e t o a l i e n a t e was 

n o t , however, needed t o s u b i n f e u d a t e , because i t d i d not 



19 
21 change t h e o r i g i n a l l a n d l o r d - t e n a n t arrangement. As the 

s e r v i c e element of the m i l i t a r y tenancy gave way t o f i n a n ­
c i a l payments, t h e l i c e n c e t o a l i e n a t e l o s t what j u s t i f i c a ­
t i o n i t once had, and i t was merely another occasion on 
which t h e l o r d might l e v y a f i n e . Primer s e i s i n of lands 
h e l d by t e n a n t s i n c h i e f v/as a l s o l i m i t e d t o t e n a n c i e s by 

k n i g h t s e r v i c e , and u s u a l l y amounted t o payment t o the k i n g 
22 

of t h e new t e n a n t ' s f i r s t y e a r 's p r o f i t s f r o m the. l a n d . 
Wardship was one o f t h e most o b j e c t i o n a b l e f e u d a l 

i n c i d e n t s , but a l s o had i t s o r i g i n s i n t h e days of a c t u a l 
23 

s e r v i c e m i l i t a r y t e n a n c i e s . VJhen the h e i r of: a deceased 

t e n a n t was under twenty-one years o f age, the l o r d was 

e n t i t l e d t o ta k e t h e h e i r as h i s ward, e n j o y i n g a l l p r o f i t s 
2/ 

of t h e tenancy u n t i l t h e h e i r came of age. P a r t o f t h e 

l o r d ' s wardship r i g h t was t h e choice o f a s u i t a b l e spouse 

f o r t h e i n f a n t h e i r . . Given t h e l a r g e f i n a n c i a l t r a n s a c t i o n s 

t h a t preceded marriages of landed t e n a n t s a t t h i s t i m e , t he 

l o r d s t o o d t o g a i n much - a f a c t v/hich might i n f l u e n c e h i s 
25 

d e t e r m i n a t i o n o f who. might be a " s u i t a b l e " mate. Needless 

t o say, t h e f a m i l y of an i n f a n t h e i r d i s l i k e d wardship and 

marriage i n t e n s e l y ; those i n c i d e n t s d e p r i v e d t he f a m i l y of 

t h e r i g h t t o choose t h e h e i r ' s spouse (and t h e r e f o r e t o seek 

maximum s t a t u s ) . a s w e l l as t o reap t h e proceeds of a v a l u a b l e 

m a rriage agreement. Though n o t r e q u i r e d t o accept the l o r d ' s 

c h o i c e o f spouse, s u b s t a n t i a l p e n a l t i e s f o r f a i l u r e t o do 
26 

so c u r t a i l e d t h e f a m i l y ' s enthusiasm f o r t h a t o p t i o n . 
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Two o t h e r i n c i d e n t s of te n u r e had l e s s m i l i t a r y j u s t i ­
f i c a t i o n , even i n t h e i r o r i g i n s . F i r s t , i f a t e n a n t d i e d 
w i t h o u t an h e i r , h i s tenancy escheated t o the l o r d ; an 

e s t a t e would a l s o escheat t o the l o r d i f t h e t e n a n t were 
27 

c o n v i c t e d of a f e l o n y . Second, the common law rec o g n i z e d 

dues customary i n a l o c a l e or manor, p r o v i d e d t he e x a c t i o n s , 

were n o t e x c e s s i v e . Most common of these was " h e r i o t " , t h e 

l o r d ' s r i g h t . t o t a k e what he deemed t h e "be s t " c h a t t e l of 

h i s deceased t e n a n t . 

These, t h e n , were t he o b s t a c l e s t e n a n t s , e s p e c i a l l y 

those h o l d i n g by m i l i t a r y s e r v i c e , sought t o evade. But t h e 

f e o f f m e n t t o , u s e s , t h e means t e n a n t s developed f o r evading 

most o f these i n c i d e n t s would n o t have been necessary but 

f o r t h e common law r u l e s designed t o enf o r c e f e u d a l 

r e l a t i o n s h i p s and a p p l i e d i n the r o y a l c o u r t s . Considera­

t i o n of these r u l e s f o l l o w s i n t h e c o n t e x t of t h e i r e v a s i o n , 

b u t i t i s t i m e l y now t o survey t he J u r i d i c a l landscape a t 

the t i m e o f the r i s e o f t h e "use" and of the Chan c e l l o r ' s 

e q u i t a b l e j u r i s d i c t i o n . 

The Norman C u r i a Regis, iirhich t r a v e l l e d w i t h t h e k i n g , 

spawned thr e e , r o y a l c o u r t s . The c o u r t of Common Plea s , a l s o 
knoi^n as t h e Common Bench and d a t i n g f r o m t he l a t e t v / e l f t h 

29 
c e n t u r y , was, pu r s u a n t t o Magna C a r t a , permanently s i t u a -

30 
t e d - a t Westminster. I t heard a l l s o r t s of cases, 

31 

i n c l u d i n g o c c a s i o n a l pleas of t h e Crov;n, and had sinc e 

the r e i g n of Henry I I e x e r c i s e d most of the r o y a l j u r i s d i c - ' 

t i o n over f r e e h o l d t e n u r e s , making i t s caseload h e a v i e r than t h a t of 
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th e o t h e r two r o y a l c o u r t s . I t was t h e c o u r t of Common 
Pleas w h i c h , about 1500, to o k j u r i s d i c t i o n over copyhold 

33 

t e n u r e s , g i v i n g those h o l d i n g l e s s t h a n f r e e h o l d a r o y a l 

(and t h u s more i m p a r t i a l ) forum i n which t o b r i n g d i s p u t e s 

a g a i n s t t h e i r , l a n d l o r d s . This j u r i s d i c t i o n , h e l p f u l as 

i t c o u l d be t o t h e co p y h o l d e r , d i d , n e v e r t h e l e s s , put t h e 

c o u r t o f Common Pleas i n the business of d e t e r m i n i n g m a n o r i a l 
35 

customs, something n o t easy t o do f r o m Westminster. 

A k i n d r e d c o u r t , t h e King's Bench, became an i n s t i t u ­

t i o n d i s t i n c t f r o m t h e k i n g ' s C o u n c i l i n the e a r l y years of 

Edward I ' s r e i g n ( l y t 2 ^ 1 3 0 7 ) .^^ Considered t o be s t a f f e d 
37 

by t h e most l e a r n e d of t h e k i n g ' s j u s t i c e s , the King's 

Bench became t h e forum f o r i m p o r t a n t Crovm p l e a s , f o r s t a t e 

t r i a l s , and g e n e r a l l y f o r those m a t t e r s o f p a r t i c u l a r concern 

t o t h e s o v e r e i g n . The King's Bench a l s o had j u r i s d i c t i o n 
38 

over a l l e g a t i o n s of e r r o r by t h e judges of the Common Bench. 

By t h e f o u r t e e n t h c e n t u r y , t h e King's Bench served p r i m a r i l y 

as a venue f o r . a c t i o n s o f t r e s p a s s v i et_ armis a g a i n s t t h e 

k i n g ' s peace, t h e idea being t h a t p r e s e r v a t i o n of t h e r u l e 

of law and s o c i a l t r a n q u i l i t y was an i n h e r e n t l y r o y a l con­

c e r n . But t h e a l l e g a t i o n of v i e t armis became a mere 

j u r i s d i c t i o n - t r i g g e r i n g r e c i t a t i o n designed t o b r i n g t h e 
39 

r e a l cause of a c t i o n b e f o r e a r o y a l t r i b u n a l . As t h i s 

amounted t o a c o n s o l i d a t i o n of r o y a l c o n t r o l over t h e popu­

l a c e , substance was s a c r i f i c e d t o fo r m , and the King's Bench 

e n t e r t a i n e d t hese a c t i o n s . 
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These two r o y a l c o u r t s , once they had, pursuant t o 
Magna C a r t a , permanently s i t u a t e d themselves at.Westminster, 
f a c e d s t i l l more a c u t e l y t h e problem of d e t e r m i n i n g f a c t s 
which had o c c u r r e d i n d i s t a n t p l a c e s . C l e a r l y , i t v;as 
i m p r a c t i c a l , i f n o t i m p o s s i b l e , t o have l o c a l assizemen come 
t o t h e c o u r t s i n Westminster H a l l t o render t h e i r f i n d i n g s . 
A c c o r d i n g l y , the n e w l y . c e n t r a l i z e d r o y a l c o u r t s had t o 
d e c e n t r a l i z e a t l e a s t t h e f a c t - f i n d i n g f u n c t i o n - i n a sense 
a compromise w i t h t h e i r a n c e s t r y i n t h e r o v i n g Norman Curia 
R e g i s . The f u n c t i o n - n o t a c o u r t - which evolved had two 
c o n c e p t u a l l y d i s t i n c t p a r t s : t h e "commission" of a s s i z e and 
t h e system based on t h e v ; r i t . n i s i p r i u s . 

The commission was, i n Baker's words, "an ad hoc g r a n t 

of j u d i c i a l a u t h o r i t y by l e t t e r s p a t e n t under t h e g r e a t s e a l 

of England." Commissioners were, i n o t h e r words, f o r m a l l y 

d e p u t i z e d t o decide ("oyer and t e r m i n e r " ) c e r t a i n types of 

c r i m i n a l m a t t e r s a r i s i n g i n a c e r t a i n l o c a l e , ^ or even t o 

t r y one i m p o r t a n t matter.'^'^ A commission c o u l d , on the other 

hand, be sent t o t r y a l l those i m p r i s o n e d i n a c e r t a i n 

p l a c e - t h e commission of g a o l d e l i v e r y . F o r c i v i l m a t t e r s , 

t h e p e t t y a s s i z e s of Henry I I p r o v i d e d f o r a commission by 

a l e t t e r p a t e n t t o t a k e t h e response of men of t h e r e l e v a n t 

l o c a l e ( f o r l a n d , t h e county where i t was s i t u a t e d ) t o a 

s p e c i f i c q u e s t i o n of f a c t . ^ ^ Whatever the s o r t of commission 

of a s s i z e , t h e commissioners d e r i v e d t h e i r a u t h o r i t y f r o m 

t h e l e t t e r s p a t e n t t h e y r e c e i v e d ; they d i d not have t o be 

j u s t i c e s of t h e r o y a l c o u r t s . 
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At n i s i ' pr.ius i t was o t h e r w i s e : J u s t i c e s of the c o u r t s 

s i t t i n g a t Westminster vjere by v / r i t t o take f i n d i n g s of f a c t 
f r o m l o c a l j u r i e s , t o be brought back t o V/estrainster t o 

f o r m t h e f a c t u a l b a s i s f o r a l e g a l judgment i n an a c t i o n of 
or . . 

t r e s p a s s ^ o n p l e a s brought i n the c o u r t s of King's Bench or 

Common P l e a s . The w r i t o r d e r e d a l o c a l j u r y t o appear a t 

Westminster on a c e r t a i n date n i s i p r i u s the j u s t i c e s had 

come t o t h e r e l e v a n t county t o take t h e j u r y ' s f i n d i n g -

which everyone concerned expected they would do.^^ 

D i s c e r n i b l e i n t h e t w e l f t h c e n t u r y , t h e second Statute o f 

Westminster^*^ f o r m a l l y i n s t a l l e d t h e n i s i p r i u s system as 

a f u n c t i o n of. t h e r o y a l c o u r t s . I n co m b i n a t i o n w i t h t he 

commissions o f a s s i z e , t h e n i s i p r i u s system c o n s t i t u t e d 

t h e f o r e r u n n e r of t h e c i r c u i t system, f o r r o y a l j u s t i c e s 

c o u l d serve b o t h as a s s i z e commissioners and i n a n i s i p r i u s 

capacity.^''" 

The t h i r d of t h e r o y a l c o u r t s , t h e c o u r t of t h e 

Exchequer of Ple a s , a l s o dates f r o m t h e f i r s t h a l f of the 

t h i r t e e n t h c e n t u r y . I t arose, as one might expect, out of 
t h e r o y a l i n t e r e s t i n c o l l e c t i n g revenues and debts owed 

52 

t o t h e Crown. I t was not necessary, however, t h a t t he 

a c t i o n be p r i m a r i l y concerned w i t h a debt owed t o t h e Crovm 

i n o r d e r t o be br o u g h t i n t h e c o u r t of the Exchequer. An 

a c t i o n between p a r t i e s owing money t o t h e Crown, or a c t i o n s 

between merchants c o u l d be brought t h e r e . I n a d d i t i o n , 

e x e c u t o r s c o u l d invoke t he c o u r t of Exchequer's j u r i s d i c t i o n 

i f t h e t e s t a t o r had owed t h e Crown. F i n a l l y , a p a r t y owing 
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t h e Crown money c o u l d implead another p a r t y owing him (b u t 

n o t t h e Crown), on t h e t h e o r y t h a t t h e impleaded p a r t y 

c o n s t i t u t e d t h e b a r r i e r t o t h e Crown's debtor's repayment. 

The b r e a d t h of such i n t e r l i n k a g e s o f d e b t o r s , as w e l l as 

the g r o w t h of a commercial e c o n o m y , m e a n t t h a t t h e c o u r t 
55 

o f Exchequer developed an expansive c i v i l j u r i s d i c t i o n . 

The t h r e e r o y a l c o u r t s d i d n o t , however, comprise the 

o n l y c o u r t s o f natio n - v / i d e j u r i s d i c t i o n . A f t e r t h e separa­

t i o n o f r o y a l and e c c l e s i a s t i c a l c o u r t s f o l l o w i n g t h e Norman 

Conquest, and t h r o u g h o u t t h e p e r i o d o f t h i s study, e c c l e s i a s ­

t i c a l c o u r t s a p p l i e d t h e canon law as d e r i v e d f r o m S c r i p t u r e , 

w r i t i n g s o f t h e e a r l y Church " f a t h e r s " , and a v a r i e t y of 

c a n o n i c a l f o r m u l a t i o n s c u l m i n a t e d and sy s t e m a t i z e d by G r a t i a n 

around 114-0,^^ and l a t e r g l o s s a t o r s , o f whom the most n o t a b l e 
57 

Englishman was Lyndwood. The pope supplemented these 

t r e a t i s e s w i t h a u t h o r i t a t i v e pronouncements - b u l l s , or 

s i t u a t i o n a l b u t a l s o a u t h o r i t a t i v e responses t o requests 

f o r i n s t r u c t i o n s or appeals - d e c r e t a l s . H a i t l a n d ' s con­

c l u s i o n t h a t t h i s complex of laws - t h e canon law o f Rome -

was b i n d i n g on t h e pr e - R e f o r m a t i o n E n g l i s h church, a 

r e b u t t a l of Stubbs's argument, has s u r v i v e d subsequent 

s c h o l a r l y s c r u t i n y . Indeed, Baker a m p l i f i e s M a i t l a n d ' s 

view, a s s e r t i n g : "No E n g l i s h k i n g , nor r o y a l judge [of t h e 

Middle kgesj would have dreamed of d i s p u t i n g t h e s p i r i t u a l 
59 

a u t h o r i t y of t h e Canon law of Rome." The j u r i s d i c t i o n a l 

q u e s t i o n , of course, r e v o l v e d around d e f i n i n g t h e l i m i t s of 

th e " s p i r i t u a l " . 
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Not s u r p r i s i n g l y , t h e Church t o o k a broader view of 

i t s j u r i s d i c t i o n t h a n d i d s e c u l a r a u t h o r i t i e s . ^ ^ For 

example, t h e u n i v e r s a l c l a i m s of t h e Church t o do j u s t i c e 

where s e c u l a r law was i n c a p a b l e of doing so, and j u d i c i a l l y 

t o p r o t e c t t h e poor and powerless were not r e c o g n i z e d i n 

England.^"'' But t h e g e n e r a l j u r i s d i c t i o n a l ambit t h e Church 

a s s e r t e d over s i n s d i d m a n i f e s t i t s e l f i n England: The 

E n g l i s h Church c o u r t s t o o k j u r i s d i c t i o n over cases of 

d e f a m a t i o n , u s u r y , s i n s of s e x u a l i t y , and over t h e v i i a t i o n 
62 

of sworn o b l i g a t i o n s ( f i d e i laesio)>. C l e r i c s who were 

accused of f e l o n i e s , t o o , were brought b e f o r e t h e e c c l e s i a s - ' 

t i c a l t r i b u n a l s under j u r i s d i c t i o n a l purpose of c o r r e c t i n g 

sinners.^"^ I n England, t h e Church c o u r t s ' j u r i s d i c t i o n over 

e c c l e s i a s t i c s was l i m i t e d t o a c c u s a t i o n s of f e l o n i e s , and 

even i n those cases t h e r o y a l c o u r t s c o u l d f i r s t render a 

v e r d i c t of g u i l t or innocence; though not b i n d i n g on the 

e c c l e s i a s t i c a l c o u r t s , t h e s e c u l a r c o u r t v e r d i c t v;ould 

r e q u i r e t h e Church t o i m p r i s o n t h e c l e r i c pending p u r g a t i o n 

i n e c c l e s i a s t i c a l p r o c e e d i n g s . ^ ^ 

But t h e Church c o u r t s a s s e r t e d j u r i s d i c t i o n over more 

t h a n s i n s and s i n n e r s ; i n l a r g e measure, e c c l e s i a s t i c a l 

j u r i s d i c t i o n i n England served an a d m i n i s t r a t i v e f u n c t i o n 

w i t h i n s o c i e t y . Thus, not only d i d t h e Church have j u r i s ­

d i c t i o n over i t s own p r o p e r t y and over i t s r e v e n u e s , b u t 

i t a l s o had e x c l u s i v e j u r i s d i c t i o n over t e s t a m e n t a r y matters 66 ( n o t i n c l u d i n g i n h e r i t a n c e of f r e e h o l d lands and tenements), 
67 

m a r i t a l r e l a t i o n s , and q u e s t i o n s of a person's l e g i t i m a c y . 
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Probably t h e Church t o o k j u r i s d i c t i o n over t e s t a m e n t a r y 
m a t t e r s t o assure d i s t r i b u t i o n of t e s t a m e n t a r y alms by those 
w i s h i n g t o enhance t h e i r chances of e t e r n a l l i f e ; over m a r i ­
t a l m a t t e r s because marriage i n v o l v e d n o t only vows, b ut a 
sacrament; and over sworn o b l i g a t i o n s as a means of saving 
t h e s o u l of t h e d e f a u l t i n g p a r t y . A l t h o u g h i n t h e l a t t e r 
case a p a r t y c o u l d o b t a i n a v / r i t of p r o h i b i t i o n t o p r e v e n t 

t h e e c c l e s i a s t i c a l c o u r t f r o m h e a r i n g an a c t i o n f i d e i l a e s i o , 
69 

t h i s seems n o t o f t e n t o have o c c u r r e d ; r o y a l w r i t s were 

more expensive t h a n d e s i r a b l e t o poor l i t i g a n t s having an 

e c c l e s i a s t i c a l remedy a l r e a d y . E c c l e s i a s t i c a l c o u r t s seem,. 
70 

moreover, r o u t i n e l y t o have i g n o r e d w r i t s of p r o h i b i t i o n . 

Perhaps because by t h e m i d - t h i r t e e n t h c e n t u r y t he r o y a l c o u r t s 

had assumed j u r i s d i c t i o n over d e t e r m i n i n g whether the Church 
71 

c o u r t s might themselves t a k e j u r i s d i c t i o n over a matter 
and were armed w i t h s a n c t i o n s a g a i n s t e c c l e s i a s t i c s who 

72 
d i s r e g a r d e d t h e i r w r i t s of p r o h i b i t i o n , d i s p u t i n g p a r t i e s 
f r e q u e n t l y s u b m i t t e d t o i n f o r m a l e c c l e s i a s t i c a l a r b i t r a t i o n 

73 

of t h e i r disagreement. T h i s kept a matter i n t r a m u r a l , 

a v o i d i n g a c o l l i s i o n v;ith s e c u l a r p r e r o g a t i v e s (which i n 

England i n c l u d e d t he r i g h t of p r e s e n t a t i o n t o an e c c l e s i a s t i c a l 

b e n e f i c e ) . ^ . 

The j u d i c i a l apparatus t h r o u g h which t he Church admin­

i s t e r e d i t s law had s e v e r a l t i e r s . V i v i f i e d by i t s process, 

a complete l i t i g a t i o n a l t o u r of t h e E n g l i s h e c c l e s i a s t i c a l 

c o u r t system would have been as f o l l o w s . E i t h e r an 

" a p p a r a t o r " or.a complainant d i r e c t l y sought the archdeacon's 
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judgment. The Church i t s e l f c o u l d i m p r i s o n c l e r i c s n o t 

on l y f o r punishment (as a f o r m of the p r i c e of the o f f e n c e ) , 

b u t a l s o as penance (as a f o r m of s e l f - a m e l i o r a t i o n i n view 
81 

of t h e o f f e n c e ) . Other s a n c t i o n s e f f e c t i v e a g a i n s t 

c l e r i c s were of " i r r e g u l a r i t y " and suspension or d e p r i v a t i o n 

of one's h o l y o r d e r s ; these d e p r i v e d t he c l e r i c of income 

f r o m b e n e f i c e s and o t h e r e c c l e s i a s t i c a l sources - very 
82 

l i k e l y t h e reason these s a n c t i o n s were e f f e c t i v e . 
M o n i t i o n , as t h e terra i m p l i e s , \jarned t h e o f f e n d e r t o r e f o r m 

83 
or f a c e a . s t i f f e r p e n a l t y . 

As i n d i c a t e d above, these processes were t y p i c a l of 

t h e e c c l e s i a s t i c a l c o u r t system, a m u l t i - t i e r e d s t r u c t u r e 

which t h e p o t e n t i a l l i t i g a n t c o u l d e n t e r a t v a r i o u s l e v e l s . 

One might commence an a c t i o n i n the archdeacon's c o u r t or 
Q I 

t h e c o n s i s t o r y c o u r t of a b i s h o p , o r d i n a r i l y t h e f o r m e r . 

R u r a l deans a i d e d t h e archdeacon i n t h e a d m i n i s t r a t i v e 

chores a t t e n d i n g t h e archdeacon's c o u r t . But the p r e c i s e 

f u n c t i o n or l i m i t a t i o n s of t h e archdeacon's c o u r t v a r i e d 

f r o m diocese t o di o c e s e . I n a l l l i k e l i h o o d , of course, 

t h e archdeacon's was t h e c o u r t of f i r s t i n s t a n c e f o r r o u t i n e 
86 

m a t t e r s o f d i s c i p l i n e . The bishop's c o n s i s t o r y c o u r t , 
when n o t engaged i n a t r i a l f u n c t i o n , heard appeals from 

87 
th e archdeacon's c o u r t . 

From t h e bishop's c o n s i s t o r y c o u r t a d i s a p p o i n t e d 

l i t i g a n t c o u l d appeal t o t h e pro^jer p r o v i n c i a l c o u r t - t o 

t h e a r c h b i s h o p o f Canterbury's Court of Arches, or t o the 
88 

a r c h b i s h o p of York's Chancery C o u r t . Appeal from t he 
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89 p r o v i n c i a l c o u r t was t o the pope, a l t h o u g h i n p r a c t i c e 

t h e m a j o r i t y of such appeals were addressed not by t h e pope, 

nor by t h e p a p a l C u r i a , b u t by t h e pope's E n g l i s h d e l e g a t e s 

ad hoc. An a p p e l l a n t might, indeed, go so f a r as t o suggest 

t o t h e pope which d e l e g a t e s he v/ould c o n s i d e r s u i t a b l e t o 
90 

hear h i s a p p e a l . But p a p a l d e l ^ a t e s c o u l d , by the mid-

t h i r t e e n t h c e n t u r y , a l s o t r y cases; they d i d not have t o 

w a i t f o r an a p p e a l . T h i s f u n c t i o n was a n a t u r a l e x t e n s i o n 

of t h e c a n o n i c a l i d e a t h e n emerging t h a t the pope was the 

j u r i d i c a l u n i v e r s a l o r d i n a r y ( i u d e x o r d l n a r i u s omnium). 

The s t o r y of t h e c o n f l i c t betv;een the Church's l a r g e 

j u r i d i c a l network and t h e r o y a l c o u r t s over the bounds of 

e c c l e s i a s t i c a l j u r i s d i c t i o n i s l o n g and o u t s i d e the scope 

of t h i s s t u d y . S u f f i c e i t t o note t h a t t h e Church's j u r i s ­

d i c t i o n over p r o b a t e of w i l l s and f i d e i l a e s i o , e x e r c i s e d 
by t h e e a r l i e s t stages of t h e e v o l u t i o n of the f e o f f m e n t t o 

92 

uses, i s h i g h l y r e l e v a n t i n c o n s i d e r i n g t h e C h a n c e l l o r ' s 

r o l e i n t h e emergence of t h e "use". The r e l a t i o n s h i p 

between r o y a l and e c c l e s i a s t i c a l j u r i s d i c t i o n s i n medieval 

England was, i n sum, n e i t h e r unmixed c o o p e r a t i o n , nor 

p i t c h e d s t r u g g l e ; t h e r e e x i s t e d a p r o d u c t i v e t e n s i o n a t t h e 
93 

j u r i s d i c t i o n a l f r o n t i e r s . 
The Chancery d i d n o t become t h e f o u r t h c o u r t s i t t i n g 

a t Westminster u n t i l t h e C h a n c e l l o r s h i p of John S t a f f o r d 

( I i i 3 2 - l i i 5 0 ) , b i s h o p of Bath and Wells and archbishop of 

C a n t e r b u r y . Soon a f t e r t h e end of S t a f f o r d ' s term, t h e 
95 Chancery c o u r t , d e a l t p r i m a r i l y w i t h l a n d e n f e o f f e d t o uses. 
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But t h e Chancery began n e i t h e r as a c o u r t , nor as a forum 

f o r e n f o r c i n g f e o f f m e n t s t o uses. The Chancery and the 

Exchequer, r a t h e r , c o n s t i t u t e d the two g r e a t a d m i n i s t r a t i v e 

departments of the r o y a l government; t h e Chancery served 

as t h e r o y a l s e c r e t a r i a t . The C h a n c e l l o r , as head of t h i s 

d e partment, s u p e r v i s e d t h e k i n g ' s s c r i b e s , mostly c l e r i c s , 

a r o l e e v i d e n t i n the e a r l y Norman p e r i o d . I n t i m e , the 

C h a n c e l l o r ' s r o l e expanded t o what one might term t h a t of 
97 

a m u l t i - p u r p o s e s e c r e t a r y of s t a t e . 

The C h a n c e l l o r kept the k i n g ' s g r e a t s e a l , symbolic of 

the k i n g ' s a u t h o r i t y and necessary f o r t h e a u t h e n t i c a t i o n 
• 98 

of a l l r o y a l documents i s s u e d by the Chancery. The 

C h a n c e l l o r ' s c h i e f s u b o r d i n a t e was t h e Master of t h e R o l l s , 

who k e p t t h e r o y a l r e c o r d s - t h e c l o s e and p a t e n t r o l l s -

and a p p o i n t e d t h e l e s s e r Chancery s c r i b e s . The Master of 

the R o l l s s u p e r v i s e d eleven other c l e r i c i ad robas (the 

Tudor masters o f t h e Chancery), who were e i t h e r d o c t o r s of 
99 

c i v i l law, or " d o c t o r s of both laws." Below the c l e r i c i 

ad robas were t w e l v e " b o u g i e r s " , whose o f f i c e r s were s t y l e d 

" c l e r k s o f t h e Crown i n Chancery". T h e i r j u n i o r s were the 

" c l e r k s of t h e P e t t y Bag", who s u p e r v i s e d a d m i n i s t r a t i v e 

elements of t h e common law."*"^^ Under t h e t w e l v e c l e r k s of 

t h e Crown i n Chancery were t w e n t y - f o u r c l e r k s de c u r s u , who 

a c t u a l l y d r a f t e d . r o y a l w r i t s i s sued t h r o u g h the Chancery 

S u b s t a n t i a l growth of the Chancery's b u s i n e s s , e s p e c i a l l y 

i n t o an a d j u d i c a t i v e forum, occasioned new o f f i c e r s , n o t a b l y 

t h e " S i x C l e r k s " , who began as a s s i s t a n t s t o the. Master of 
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t h e R o l l s , and themselves f i n a l l y d i r e c t e d s i x t y 
c l e r k s . •'•̂ ^ 

The C h a n c e l l o r ' s j u d i c i a l r o l e o r i g i n a t e d t h r o u g h t he 

s e c r e t a r i a l f u n c t i o n of the Chancery. Since t o commence an. 

a c t i o n i n t h e common law c o u r t s one had t o o b t a i n a r o y a l 
103 

w r i t , and s i n c e t h e C h a n c e l l o r ' s t w e n t y - f o u r c l e r k s de 

cursu d r a f t e d such w r i t s , t h e Cha n c e l l o r was from the 

s t a r t i n v o l v e d i n a d m i n i s t r a t i o n of t h e k i n g ' s j u d i c i a l 

system."^^^ His involvement w i t h q u e s t i o n s of t e n a n c i e s i n 

l a n d had s e v e r a l p o s s i b l e o r i g i n s . Royal g r a n t s of p r o p e r t y 

had t o be i s s u e d under t he g r e a t seal,"'"^^ as d i d w r i t s con­

c e r n i n g r o y a l p r o p e r t y i n t e r e s t s and o r d e r i n g l o c a l o f f i c i a l s 

t o conduct i n v e s t i g a t i o n s as t o t h e k i n g ' s f e u d a l r i g h t s t o 

the e s t a t e o f a deceased t e n a n t i n c h i e f ."̂ ^̂  The " w r i t of 

r i g h t " , d a t i n g f r o m t h e r e i g n of Henry I I a t the l a t e s t , 

and a l s o i s s u e d by t h e Chancery, was a p r e r e q u i s i t e t o 

c o m p e l l i n g a t e n a n t t o defend h i s f r e e h o l d i n t e r e s t i n the 

r o y a l c o u r t s . T h i s w r i t n o t only o b l i g e d t he l o r d t o whom 

i t was addressed t o do r i g h t between t h e d i s p u t i n g p a r t i e s , 

b u t i m p l i e d t h a t t h e k i n g might be w i l l i n g t o i n t e r v e n e i f 
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t h e l o r d f a i l e d i n t h a t o b l i g a t i o n . 

V/ith t h e w r i t of r i g h t , one i s v e r y c l o s e t o s i t u a t i n g 

a s u p e r v i s o r y j u r i s d i c t i o n c o n c e r n i n g f r e e h o l d of l a n d i n 

the Chancery. But t h e a c t u a l emergence of the Chancellor 

as an a d j u d i c a t i v e o f f i c e r o c c u r r e d n o t by h i s a s s o c i a t i o n 

w i t h t h e issuance o f w r i t s , so much as by d e l e g a t i o n of t h e 

k i n g , t h r o u g h t h e king's C o u n c i l , t o hear c o m p l a i n t s of 



32 
108 i n j u s t i c e . The e x t r a o r d i n a r y a d j u d i c a t i v e f u n c t i o n was 

f i r s t , t h e r e f o r e , t h e C h a n c e l l o r ' s , and only l a t e r , when 

the volume o f p e t i t i o n s so d i c t a t e d , t h e p r o v i n c e of a 
109 

c o u r t of Chancery. I r o n i c a l l y , p e t i t i o n s t o the Chancellor 

were n o t i n i t i a t e d by writ.''"''"^ T h i s was t y p i c a l o f a venue 

th e v e r y appeal of which was i t s i n f o r m a l i t y and f l e x i b i l i t y 

as compared t o t h e common law c o u r t s . T h e Chancellor 
112 

or h i s d e l e g a t e c o u l d e n t e r t a i n p e t i t i o n s f o r r e d r e s s 

anywhere. I f moved by a p e t i t i o n e r ' s i n f o r m a l b i l l , t h e 

C h a n c e l l o r would i s s u e a subpoena - a summons enfor c e d by a 
113 

p e n a l t y - o r d e r i n g t h e addressee t o appear f o r e x a m i n a t i o n . 

The C h a n c e l l o r had power t o a c t as examiner, judg e , and 

j u r y , d e t e r m i n i n g q u e s t i o n s of f a c t as w e l l as of law.''"''"̂  

The C h a n c e l l o r ' s b a s i c remedy was a decree o r d e r i n g defen­

d a n t ' s s p e c i f i c performance o f h i s o b l i g a t i o n s w i t h r e s p e c t 

t o t h e petitioner."'•"'•^ I n p r a c t i c e , he seems t o have a v a i l e d 

h i m s e l f o f t h e e x p e r t i s e of common lav; judges when 

a d d r e s s i n g a q u e s t i o n over which t h e common lav; c o u r t s 

e x e r c i s e d j u r i s d i c t i o n . The C h a n c e l l o r sav; h i m s e l f , i n 

o t h e r words, as w i t h i n t h e common.law, but capable of 
a d j u s t i n g i t t o t h e d i c t a t e s of j u s t i c e i n p a r t i c u l a r 

116 
cases. 

VHiere do a l l these f e a t u r e s of t h e j u d i c i a l topography 

of post-Conquest England f i t i n t o a d i s c u s s i o n of t h e e c c l e ­

s i a s t i c a l r o l e i n the development and enforcement of t h e 

f e o f f m e n t t o uses? T h i s study v ; i l l argue t h a t e c c l e s i a s t i c a l 

i n v o l v e m e n t i n t h e e v o l u t i o n of t h e "use" occurred i n 
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v a r i o u s ways a t d i f f e r i n g l e v e l s . The medieval Chancellors 

who began s e c u l a r enforcement of c e s t u i i n t e r e s t s under 

f e o f f m e n t s t o uses were n e a r l y a l l h i g h - r a n k i n g e c c l e s i a s ­

t i c s , were aware of c a n o n i c a l process, and seem t o have 

i m p o r t e d t h a t process i n t o t h e j u d i c i a l process of t h e 
117 

Chancery. T h i s study argues t h a t the medieval 
C h a n c e l l o r s d i d n o t , however, i m p o r t s u b s t a n t i v e n o t i o n s 
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of Romano-canonical t h i r d p a r t y enjoyment, but t h a t 

t h e F r a n c i s c a n f r i a r s b e n e f i t t e d under such c a n o n i c a l con­

ce p t s u n t i l t he "use" had become widespread; t h e choice 
between d e v i c e s would have r e s t e d w i t h t h e g r a n t o r , not t h e 

119 

f r i a r s . N o b i l i t y , the pov/erful l a n d h o l d i n g s e c t o r of 

f e u d a l s o c i e t y , comprised t h e c l a s s of g r a n t o r s - t o the 

F r a n c i s c a n s and o t h e r r e l i g i o u s i n s t i t u t i o n s , but a l s o t o 

t h e n o n - h e i r s of t h e i r c h o i c e . For them, t h e "use" was a 
120 

s o c i a l and economic n e c e s s i t y . Arrayed a g a i n s t them 

were t h e r i g i d common law r u l e s r e g a r d i n g f r e e h o l d t e n a n c i e s , 

i n c l u d i n g t h e r u l e s p r o h i b i t i n g devises and of the i n d i v i ­

s i b i l i t y of f r e e h o l d t e n a n t s ' r i g h t s . On t h e i r s i d e , they 

f o u n d t h e e c c l e s i a s t i c a l c o u r t s , e s p e c i a l l y i n those 
121 

c o u r t s ' t e s t a m e n t a r y and f i d e i l a e s i o j u r i s d i c t i o n . 

I n t i m e , t h e Churchman-Chancellors t o o k over t h e enforcement 

of c e s t u i i n t e r e s t s under "uses". I n so doing they a c t e d 

on t h e A r i s t o t e l i a n p r i n c i p l e of e p i e i k e i a r e v i v i f i e d and 

C h r i s t i a n i z e d by Aquinas, who wrote f r o m f a m i l i a r i t y w i t h 

a more p u r e l y c a n o n i c a l p r i n c i p l e of d i s p e n s a t i o n a r t i c u l a -
122 

t e d by G r a t i a n . The e c c l e s i a s t i c a l c o n t r i b u t i o n t o t h e 
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development and enforcement of t h e "use" was, t h e r e f o r e , 

i n d i r e c t b u t p e r v a s i v e . Indeed, h i g h - r a n k i n g e c c l e s i a s t i c s 

c o n s t i t u t e d an i m p o r t a n t p a r t of t h e n o b i l i t y who c r e a t e d 
123 

t h e "use" t o advance t h e i r own i n t e r e s t s - and t o a 

c o n s i d e r a t i o n of whom t h i s study now t u r n s . 
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2. The E n g l i s h " N o b i l i t y " and the 
Feoffment t o Uses 

One cannot s t o p a t an i n t r o d u c t i o n of the v a r i o u s 

i n s t i t u t i o n s t h a t were t o f i g u r e i n t h e development and 

enforcement of t h e f e o f f m e n t t o uses, f o r w i t h o u t a l a r g e 

number of people i n t e r e s t e d i n the advantages o f f e r e d by 

the "use", i t never would have e v o l v e d . This group of 

people were a t once l a n d l o r d s and t e n a n t s of f r e e h o l d . 

To t h e e x t e n t t h a t they were f r e e h o l d t e n a n t s , they were 

s u b j e c t t o t h e burdens of t h e f e u d a l r e l a t i o n s h i p between 

l a n d l o r d and t e n a n t , n o t a b l y t o t h e f e u d a l i n c i d e n t s ( a f t e r 

t h e d e c l i n e of a c t u a l m i l i t a r y s e r v i c e o b l i g a t i o n s ) . To 

th e e x t e n t , moreover, t h a t these t e n a n t s were human, they 

wanted n o t only t o a v o i d t h e f e u d a l i n c i d e n t s , but t o 

achiev e a c e r t a i n measure of w e a l t h and s o c i a l s t a t u s , as 

w e l l as t o d i s t r i b u t e t h e i r w e a l t h as they wished among 

f a m i l y members and f o r c h a r i t a b l e purposes. 

Only persons of s u b s t a n t i a l w e a l t h would, of course, 

have much concern over t h e d i s t r i b u t i o n of t h e i r p r o p e r t y . 

These people one may group under the term " n o b i l i t y " 

p r o v i d e d t h a t , a f t e r McFarlane, one notes t he capaciousness 

of t h e t e r m as a p p l i e d t o l a t e medieval Englishmen. 

McFarlane d e s c r i b e s a s o r t of arraigerous f r a t e r n i t y composed 

n o t o n l y of barons, b u t of a l l the "noble", as opposed t o 

the "poor"."^ But one's c l a s s i f i c a t i o n w i t h i n t h i s n o b i l i t y 

o f t h e r e l a t i v e l y p o w e r f u l , w e a l t h y , and w e l l - c o n n e c t e d , 

v a r i e d . An abundance of f r e e h o l d l a n d evidenced a t e n a n t ' s 
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2 s t a t u s w i t h i n t h e n o b i l i t y t hus d e f i n e d . One c o u l d a c q u i r e 

or enhance these i n d i c a t o r s of n o b i l i t y t h r o u g h m i l i t a r y 
prowess, r o y a l s e r v i c e , commercial success, a career i n 
the Church or the common law, or by a prudent marriage 
(measured i n f i n a n c i a l t e r m s ) . C a r e f u l p l a n n i n g c o u l d 
y i e l d a h i g h s t a t u s w i t h i n t h e n o b i l i t y t h r o u g h the accumu­
l a t i o n o f a c q u i r e d w e a l t h and t h e p r e s e r v a t i o n of i n h e r i t a n c e s . 

But w h i l e s t a t u s r e q u i r e d t h e accum u l a t i o n of weal t h 

and i t s i n v e s t m e n t i n l a n d , i t a l s o d i c t a t e d the d i s p e r s a l 

of landed w e a l t h . For i t was a cause of s o c i a l s t i g m a t i z a -

t i o n w i t h i n t h e n o b i l i t y f o r a f r e e h o l d e r t o f a i l t o p r o v i d e 

f o r a l l h i s sons - l e g i t i m a t e or n o t . ^ Oddly enough, t he 

con c o m i t a n t r e d u c t i o n o f the h e i r ' s i n h e r i t a n c e d i d n o t so 

s t i g m a t i z e t h e f r e e h o l d t e n a n t . Moreover, the h e i r had a 

l e g a l r i g h t o n l y t o what t h e t e n a n t - a n c e s t o r possessed on 

th e day of h i s dea t h . ^ Even w i t h o u t a f r e e h o l d t e n a n t ' s 

a f f e c t i o n f o r a l l h i s c h i l d r e n , not j u s t f o r h i s l e g a l 

h e i r , ^ t h e above c o n s i d e r a t i o n s p r a c t i c a l l y i n v i t e d t h e 

noble f r e e h o l d e r t o f i n d ways t o take f r o m what would, upon 

h i s d e a t h , become t h e h e i r ' s and g i v e i t t o f a m i l y members 
7 

who were n o t h e i r s . 

Means of a v o i d i n g overendowing t h e h e i r and f a i l i n g t o 

p r o v i d e a d e q u a t e l y f o r o t h e r f a m i l y members, though, 

r e q u i r e d one t o take i n t o account t he h e i r ' s r i g h t t o 

i n h e r i t t h e . f r e e h o l d upon a t e n a n t ' s death, as w e l l as t h e 

common law r u l e which emerged n o t l a t e r t h a n 1300 a b s o l u t e l y 

p r o h i b i t i n g t h e d e v i s e of l a n d . B a s i c a l l y , these l i m i t e d 
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t h e t e n a n t ' s means of p r o v i d i n g f o r n o n - h e i r s t o t r a n s f e r s 
9 

of t h e f r e e h o l d , or a p a r t of i t , i n t e r v i v o s . From t h e 

f r e e h o l d t e n a n t ' s s t a n d p o i n t , t h i s was a r e a l drawback, f o r 

he had no d e s i r e t o l o s e t h e possession and enjoyment of h i s 

lands d u r i n g h i s l i f e t i m e . The t e n a n t ' s r e l u c t a n c e t o 

a l i e n a t e h i s f r e e h o l d i n t e r v i v o s served t o p r o t e c t t h e 

h e i r , " ^ ^ b u t h i s s e c u r i t y had l i m i t s . A f r e e h o l d e r might 

a t l e a s t d elay t h e h e i r ' s s e i s i n of t h e f r e e h o l d by j o i n t u r e 

or e n t a i l . 

J o i n t u r e was, q u i t e s i m p l y , a j o i n t tenancy w i t h r i g h t 

of s u r v i v o r s h i p i n t h e spouse's f r e e h o l d , e s t a b l i s h e d 

e x p l i c i t l y i n a marriage agreement. The p r i c e of wedding 

a g r e a t h e i r e s s i n t h e f o u r t e e n t h and f i f t e e n t h c e n t u r i e s 

might w e l l be an agreement t o g r a n t her a j o i n t u r e i n a t 

l e a s t some of her f i a n c e ' s l a n d s . F o r as long as t h e 

widow s u r v i v e d her husband, t h e n , the h e i r could n o t en t e r 

i n t o t h a t p o r t i o n of t h e i n h e r i t a n c e , i n which she had a 

j o i n t u r e . - " - ^ : 
An e n t a i l , by c o n t r a s t , worked t o t h e advantage of any 

n o n - h e i r w h i l e d e l a y i n g t h e h e i r ' s s e i s i n o f t h e f r e e h o l d 

i n d e f i n i t e l y . I n an e n t a i l t h e t e n a n t t o o k a l i f e e s t a t e 

i n t h e f r e e h o l d w i t h t h e remainder t o go, f o r example, t o 
13 

h i s younger son and t h a t son's i s s u e . But the e n t a i l was 

not as much an answer t o t h e t e n a n t ' s needs as a t f i r s t 

g l a n c e i t might seem. To be g i n w i t h , t h e e n t a i l was 

i r r e v o c a b l e by the g r a n t o r ; a change i n h i s a f f e c t i o n s or 

f i n a n c i a l means c o u l d n o t undo t h e e n t a i l . " ' ' ^ Secondly, t h e 
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second Statute of Westminster ("De Donis") of 1285 p r o v i d e d 
t h a t t h e younger son's i s s u e had t o s u r v i v e t o the f o u r t h 
g e n e r a t i o n b e f o r e t h e f r e e h o l d a g a i n became alienable."*"^ 
U n t i l t h a t t i m e , t h e o r i g i n a l h e i r (and h i s h e i r s ) had a 
v e s t e d r e v e r s i o n a r y i n t e r e s t . The common law c o u r t s of t h e 
f o u r t e e n t h c e n t u r y made.the e n t a i l s t i l l l e s s a p p e a l i n g t o 
p o t e n t i a l g r a n t o r s by removing t h e l i m i t o f f o u r g e n e r a t i o n s 
on t h e o r i g i n a l h e i r ' s r e v e r s i o n a r y i n t e r e s t . 

Not s u r p r i s i n g l y , t h e n , the nobleman seeking t o spread 

h i s w e a l t h among t h e members of h i s f a m i l y d e s i r e d a combi­

n a t i o n o f t h e e n t a i l ' s r e s e r v e d l i f e e s t a t e and t h e f i n a l i t y 

of t h e i n t e r v i v o s conveyance. I t seems l i k e l y t h a t t h i s 

c o n f l u e n c e of aims, r e i n f o r c e d by t h e d e s i r e t o evade the 

S t a t u t e of Mortmain of 1279*''"^ and t h e common law's o t h e r 

r e l e v a n t p r o h i b i t i o n s , produced t h e h y b r i d concept known as 

t h e f e o f f m e n t t o uses. The h o l d e r of t h e f e e - t h e f e o f f o r -

gave h i s f e e t o some t r u s t e d f r i e n d s - h i s f e o f f e e s - who 

then t o o k f u l l l e g a l r i g h t s t o t h e f r e e h o l d w i t h t he under­

s t a n d i n g t h a t t h e y would p e r f o r m t h e purposes f e o f f o r 

e xpressed. The f e o f f o r ' s purposes b e n e f i t t e d some p e r s o n ( s ) 
17 

or some i n s t i t u t i o n - the c e s t u i que use. The f i r s t c e s t u i 

was l i k e l y t o be t h e f e o f f o r h i m s e l f , as t h a t would accomplish 

h i s aim of r e t a i n i n g a l i f e e s t a t e i n h i s f r e e h o l d . The 

f e o f f o r c o u l d make h i m s e l f c e s t u i by e x p l i c i t p r o v i s i o n , or 

by g i v i n g t h e l a n d t o f e o f f e e s w i t h no i n s t r u c t i o n s . I t was 

assumed t h a t f r e e h o l d e r s simply d i d not wish t o g i v e away 

t h e i r tenancy; hence a " r e s u l t i n g use" i n f a v o u r of the 
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18 f e o f f o r a r o s e . The f e o f f o r - c e s t u i c o u l d t h e r e b y accom­

p l i s h a n o t h e r of h i s o b j e c t i v e s , de f a c t o r e v o c a b i l i t y of 
the g i f t . The f e o f f m e n t t o uses i t s e l f was i r r e v o c a b l e , 
b u t a f e o f f o r - c e s t u i who had r e s e r v e d t h e r i g h t a t t h e time 
of t h e e n f e o f f m e n t c o u l d , by h i s l a s t w i l l , d e c l a r e h i s 

i n s t r u c t i o n s as t o f u r t h e r uses t o which t h e f e o f f e e s should 
19 

put t h e f r e e h o l d a f t e r h i s deat h . Because the t r a n s f e r 

f r o m f e o f f o r t o f e o f f e e s o c c u r r e d i n t e r v i v o s , and because 

one c o u l d revoke a w i l l by e x e c u t i n g a subsequent w i l l , the 

e f f e c t o f t h i s f o r m of f e o f f m e n t t o uses was t o a v o i d the 

a n t i - d e v i s e r u l e , as w e l l as t o achieve r e v o c a b i l i t y . 

Sometimes even t h e l a w f u l h e i r b e n e f i t t e d from a f e o f f m e n t 

t o uses, f o r as c e s t u i t h e h e i r d i d not have t o s u f f e r t h e 

burden of such f e u d a l i n c i d e n t s as, f o r example, wardship, 

which might o t h e r w i s e apply a t t h e time of h i s t e n a n t -
20 

a n c e s t o r ' s d e a t h . 
21 

The case of Abbot of. Bury v. Bokenham p r o v i d e s a good 

example of t h e f e o f f m e n t t o uses and i t s c a p a b i l i t i e s i n 

1535, t h e v e r y year of Lord Dacre's case and the S t a t u t e of 

Uses. Bokenham,' a t e n a n t by k n i g h t s e r v i c e of the Abbot, 

had d i e d l e a v i n g an i n f a n t h e i r as c e s t u i of the lands he 

had e n f e o f f e d t o uses. The Abbot brought a w r i t of ward, 

seeking h i s f e u d a l i n c i d e n t of wardship d u r i n g the i n f a n t ' s 

m i n o r i t y . The ju d g e s h e l d t h a t , because of t h e f e o f f m e n t 

t o uses, n o t t h e deceased f e o f f o r - c e s t u i , but h i s f e o f f e e s , 

h e l d t h e f r e e h o l d by k n i g h t s e r v i c e of t h e Abbot. T h e r e f o r e , 

t h e y h e l d t h a t t h e Abbot had no r i g h t t o wardship of t h e 
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i n f a n t c e s t u i , s i n c e t he i n f a n t ' s f a t h e r had not d i e d seised 
22 

of t h e f r e e h o l d . 
The e n t i r e judgment r e s t e d on a mere d e t e r m i n a t i o n of ' 

who h e l d t h e f r e e h o l d a t t h e ti m e of t h e f e o f f o r ' s death; 

t h e common law judges were n o t e n f o r c i n g t he f e o f f m e n t t o 

uses, b u t only r e c o g n i z i n g t h e en f e o f f m e n t of f e o f f e e s . 

F i t z h e r b e r t , J . , c o n c u r r i n g w i t h S h e l l e y , J., e x p l a i n e d t h i s 

common law p o s i t i o n r e g a r d i n g f e o f f m e n t s t o uses: "the use 

i s n o t h i n g i n law, b u t i s a c o n f i d e n c e ; t h e which t r u s t 

might be broken, and f o r t h e same reason t he use a l t e r e d ; 

f o r t h e common la.w doth never f a v o u r t he use; f o r an use i s 

n o t a r i g h t , nor i s any a c t i o n g i v e n i n law, i f a man be 

d e f o r c e d o f i t , by which he may r e c o v e r i t ; f o r i t i s an 

inco n v e n i e n c e and an i m p o s s i b i l i t y i n law, t h a t two men 

/ s h o u l d s i m u l t a n e o u s l y and s e p a r a t e l y own the same f r e e h o l d / . " 

And S h e l l e y , J., had noted t h a t a c e s t u i c o u l d i n s t r u c t h i s 

f e o f f e e s t o a l i e n a t e t h e f r e e h o l d , w h i l e f e o f f e e s c o u l d 

change t h e uses t o which they h e l d on t h e i r own i n i t i a t i v e . 

The c e s t u i ' s l a c k o f l e g a l powers t o compel f e o f f e e ' s 

performance of t h e f e o f f o r ' s i n t e n t i o n s was t h e most impor­

t a n t shortcoming of t h e medieval "use", and would occasion 

t h e C h a n c e l l o r ' s i n t e r v e n t i o n as a d m i n i s t r a t o r o f t h e 
25 

e q u i t a b l e c o r r e c t i v e w i t h i n t h e common law. 

I n t h e meanxAile, though, t he f e o f f m e n t t o uses was 

e f f e c t i v e i n d i s r u p t i n g p r e - m a r i t a l n e g o t i a t i o n s between 

noble f a m i l i e s . Because marriage agreements c o u l d c o n f e r 

w e a l t h , they c o u l d a l s o c o n f e r s t a t u s on a f a m i l y of l e s s e r 



^ 1 

or f a d ed f o r t u n e s . But v;hile t h e f a t h e r of an h e i r e s s 

c o u l d demand j o i n t u r e i n t h e husband's l a n d s , t h e f a t h e r of 

a daughter he sought t o marry t o an h e i r was i n a l e s s 

d e s i r a b l e b a r g a i n i n g p o s i t i o n . I n t h e l a t t e r case, t h e 

q u e s t i o n would become hov; much i n marriage p o r t i o n the 

daughter's fa,ther would have t o pay t o secure f o r h i s 

daughter t h e hand of an h e i r . The p r i c e ( a f t e r t h e 

m a r i t a g i u m of l a n d had d e c l i n e d ) , c o u l d be h i g h f o r an h e i r 

of a p o w e r f u l and w e a l t h y f a m i l y . T h e r e f o r e , f a t h e r s of 

b r i d e s who would have t o pay t h e p r i c e of s t a t u s t o secure 
26 

a s u i t a b l e h e i r as s o n - i n - l a w , were g r e a t l y concerned 

l e s t a f e o f f m e n t t o uses should a l i e n a t e some of t h e h e i r ' s 

expectancy, and t h e r e f o r e erode t h e value of t h e marriage 

agreement t o t h e daughter's f a m i l y . The f a t h e r of t h e 

b r i d e would t h e n get l e s s s t a t u s and s e c u r i t y than t h e 

amount of h i s payment f o r t h e h e i r ' s hand m e r i t e d . To guard 

a g a i n s t b e i n g t h u s d i s a p p o i n t e d or defrauded, t h e b r i d e ' s 

f a t h e r would, i n c r e a s i n g l y o f t e n a f t e r 14-50, c o n d i t i o n t h e 

marriage (and payment of the marriage p o r t i o n ) on the groom's 

f a t h e r ' s w i l l i n g n e s s t o e n t e r i n t o a c o n t r a c t , or t o take 
an o a t h , n o t t o a l i e n a t e t h e h e i r ' s expectancy i n the 

27 
r e a l t y . T h i s brought t he b r i d e ' s f a t h e r i n t o a common 

area of i n t e r e s t w i t h t h e h e i r , t e n d i n g by 1500 t o s t r e n g t h e n 

t h e system of p r i m o g e n i t u r e a g a i n s t t h e de p r e d a t i o n s on i t 

by g r a n t s i n t e r v i v o s , t h e e n t a i l , and e s p e c i a l l y the 28 f e o f f m e n t t o uses. 
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The head of t h e same noble f a m i l y might, t h e n , w i t h 
r e s p e c t t o i t s d i f f e r e n t members and i t s v a r y i n g f o r t u n e s , 
have d i v e r g e n t i n t e r e s t s i n a v a i l i n g h i m s e l f o f , or l i m i t i n g 
employment by another of, t h e f e o f f m e n t t o uses. I f he as 
l a n d l o r d were f a c e d w i t h h i s t e n a n t ' s employment of t h e 
use, he would be u n e n t h u s i a s t i c , f o r he would lo s e those 
f e u d a l i n c i d e n t s due him on a t e n a n t ' s death b e f o r e s e i s i n g 
the p r e v i o u s t e n a n t ' s h e i r of t h e f r e e h o l d . But i f he saw 
h i m s e l f as a t e n a n t , he was, on the whole, f a v o u r a b l y 
d i s p o s e d towards t h e f e o f f m e n t t o uses, f o r i t enabled 
him t o p r o v i d e f o r n o n - h e i r s d u r i n g or a f t e r h i s l i f e t i m e 
a c c o r d i n g t o h i s a f f e c t i o n s and, i n the case of younger 
sons, i n t h e manner r e q u i r e d by h i s s o c i a l s t a t u s . He c o u l d 
i n d u l g e a s t a t u s - c o n f e r r i n g a p p e t i t e f o r v/hat McFarlane 
c a l l s " l a r g e s s e " , the o p p o s i t e of t h e a l s o consuming passion 
of noblemen f o r l u x u r y . To t h e former end, t h e f r e e h o l d e r 
e n f e o f f e d o t h e r s t o the uses of h i s w i l l , t h e r e i n p r o v i d i n g 
t h a t t h e lands be s o l d t o p r o v i d e funds f o r a c h a n t r y , or 
made a r e l i g i o u s i n s t i t u t i o n a c e s t u i ; i n e i t h e r case he 
avoid e d t h e p r o h i b i t i o n of g i f t s o f l a n d i n t o mortmain. To 
l i v e l u x u r i o u s l y i n s t e a d , t h e f r e e h o l d t e n a n t took a l i f e ­
t i m e ' s p r o f i t s of h i s l a n d s , a v o i d i n g both t he expense of 
the f e u d a l i n c i d e n t s and, e s p e c i a l l y , t h e u t t e r l o s s of 

h a v i n g t h e f a m i l y ' s i n h e r i t a n c e go o f f t o another f a m i l y 
29 

t h r o u g h a female h e i r . As f a t h e r of a b r i d e - t o - b e , t he 

f r e e h o l d t e n a n t n e g o t i a t e d a marriage agreement n o t under­

mined by a f e o f f m e n t t o uses; as f a t h e r of a male h e i r , he 
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might have t r i e d t o employ t h e "use" t o l i m i t a b r i d e ' s 

i n t e r e s t i n t h e f a m i l y l a n d s . 

Whether seeking w e a l t h , honour, s e l f - i n d u l g e n c e , 

s a l v a t i o n , or g e n e r a l l y engaged i n the n o b i l i t y ' s c u l t of 

s t a t u s , n e arly, a l l f r e e h o l d e r s found t h e f e o f f m e n t t o uses 
30 

a c o n v e n i e n t e x t r a - l e g a l concept. But w h i l e most l a n d l o r d s 

c o u l d , i f t h e y c o n s i d e r e d themselves as t e n a n t s , f i n d ample 

reason t o employ t h e "use", t h e same was not t r u e of t h e 
31 

k i n g , f o r he was no one's t e n a n t and would be no one's 

c e s t u i . Why, t h e n , d i d t h e k i n g f o r so l o n g t o l e r a t e t h e 

enforcement of t h e f e o f f m e n t t o uses by h i s h i g h e s t 

a d m i n i s t r a t i v e o f f i c i a l , t h e Ch a n c e l l o r ? The u s u a l ansv;er 

i s t h a t t h e k i n g s o f England were, u n t i l Henry V I I I , t o o 

p r e c a r i o u s l y perched on t h e t h r o n e t o c h a l l e n g e t h e t i m e -
32 

honoured p r i v i l e g e s of t h e n o b i l i t y . And c e r t a i n l y those 
summoned t o P a r l i a m e n t on t h e b a s i s of t h e i r land-based 
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w e a l t h , t h e barons, were not i n t h e l e a s t disposed t o 

c u r t a i l a major means of t h e c o n t r o l and c o n s o l i d a t i o n of 

t h a t w e a l t h by l e g i s l a t i n g a l i m i t a t i o n on the f e o f f m e n t t o 

uses. That would have been a g r a t u i t o u s a c t i o n a g a i n s t 

s e l f - i n t e r e s t . 

McFarlane h i n t s a t one and suggests s t i l l another 

reason f o r t h e l a c k of r o y a l a c t i o n a g a i n s t t he f e o f f m e n t 

t o uses. F i r s t , cash-wealthy nobles were i n a p o s i t i o n t o 

become l e n d e r s . N o t a b l y i n the Hundred Years War wealthy 

n o b l e s loaned money and p r o v i s i o n s t o t h e k i n g ; i t would 

have been p r o f o u n d l y d e s t a b i l i z i n g and c o n t r a r y t o h i s 



s e l f - i n t e r e s t f o r t h e k i n g , by l i m i t i n g t h e a v a i l a b i l i t y 

of t h e f e o f f m e n t t o uses, t o c u r t a i l a major means of 

p r e s e r v i n g landed w e a l t h . Secondly, McFarlane notes t h a t 

t h e k i n g ' s t e n a n t s i n c h i e f c o u l d n o t a l i e n a t e t h e i r f r e e ­

h o l d except by r o y a l l i c e n c e . The k i n g was, i n other words, 

t h e o r e t i c a l l y able, t o stem t h e l o s s of h i s f e u d a l i n c i d e n t s 

o c c u r r i n g on account of f e o f f m e n t s t o uses by h i s t e n a n t s 
35 

i n c h i e f . T h i s t h e o r y suggests t h a t t h e k i n g a l l o w e d h i s 

c l e v e r s u b - t e n a n t s t o f a l l prey t o the mechanism they had 

c r e a t e d ; t h e i r t e n a n t s needed no l i c e n c e t o a l i e n a t e 

f r e e h o l d . 

McFarlane's e x p l a n a t i o n f o r t he r o y a l r e s t r a i n t , 

though, i m p l i e s much s t r o n g e r k i n g s than i n f a c t r u l e d 

England i n the Middle Ages. I t a l s o suggests t h a t Henry 

V I I I d i d n o t have an o v e r r i d i n g i n t e r e s t i n d r a s t i c a l l y 

c u r t a i l i n g t h e f e o f f m e n t t o uses, a s u g g e s t i o n b e l i e d by 

Henry's t i r e l e s s e f f o r t s t o secure passage of a s t a t u t e 
37 

l i m i t i n g "uses", as w e l l as t o c o n s o l i d a t e h i s power. 

Once he succeeded i n the l a t t e r , he t u r n e d t o t h e former 

o b j e c t i v e . But, as Baker n o t e s , by 1500 E n g l i s h f e u d a l i s m 
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was moribund due t o t h e e f f e c t s o f t h e f e o f f m e n t t o uses. 

The a t t e m p t e d r e s u s c i t a t i o n o f t h e f e u d a l system d i d not 

a l t e r t h e f a c t t h a t f r e e h o l d e r s had groxirn accustomed t o 

b e i n g ablfe t o a l i e n a t e t h e i r l a n d f a i r l y f r e e l y t h r o u g h t he 

"use". By 154-0, t h e r e f o r e . P a r l i a m e n t had t o modify the 

e f f e c t s of t h e S t a t u t e of Uses t o aga i n a l l o w f o r the 
39 

n o b i l i t y ' s d e s i r e t o a l i e n a t e t h e i r f r e e h o l d s . 
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3. The L i m i t s of Roman Law Anal o g i e s 
t o t h e Feoffment t o Uses 

H i s t o r i a n s of t h e common law and of E n g l i s h e q u i t y have 

expended much energy i n t r y i n g t o determine t he e x t e n t of 

th e Roman - c i v i l - laxrr's i n f l u e n c e on t h e Chancery and 

whether Roman law antecedents shaped t h e development of t h e 

f e o f f m e n t t o uses. T h e i r i n q u i r y i s , on t h e whole, 

t a n g e n t i a l t o the i n t e r e s t s of t h i s s t u d y . Yet i t remains 

t h e case t h a t i f Roman law i n f l u e n c e d t h e development of 

th e Chancery, i t d i d so t h r o u g h an e c c l e s i a s t i c a l medium, 

t h e canon law which i t s e l f oxv'ed i t s f o r m , though n o t i t s 

substance^ t o Roman law, p a r t i c u l a r l y t o J u s t i n i a n . " ^ The 

evidence suggests o n l y a Roman analogy t o the f e o f f m e n t t o 

uses, though i n a l a t e r c h a p t e r t h i s study advances t he 

t h e o r y t h a t t h e Church i n t r o d u c e d a Roman l a w - t i n t e d f o r m 

of t h i r d p a r t y ownership t h a t served t h e needs of t h e 

F r a n c i s c a n f r i a r s i n England u n t i l t h e f e o f f m e n t t o uses 
2 

o f f e r e d an i n d i g e n o u s a l t e r n a t i v e . I n g e n e r a l , t o o , any 
i n f l u e n c e t h e Roman law had on the E n g l i s h law i s of t h e 

3 
most a t t e n u a t e d s o r t . Roman lav; had.no d i s c e r n i b l e 

i n f l u e n c e on t h e C h a n c e l l o r ' s a p p l i c a t i o n of e q u i t a b l e 

p r i n c i p l e s i n e n f o r c i n g t h e f e o f f m e n t t o uses. 

D i f f e r e n c e s f a r outweigh s u p e r f i c i a l a n a l o g i e s when 

one compares t h e f e o f f m e n t t o uses and i t s c l o s e s t a p p r o x i ­

mations i n Roman law.^ The a n a l o g i e s a r e , i n f a c t , h i g h l y 

m i s l e a d i n g ; f o r t h a t reason alone t h e y serve as c i r c u m s t a n t i a l 



evidence o f t h e in d i g e n o u s o r i g i n s of the f e o f f m e n t t o uses. 

Nor are these d i f f e r e n c e s s u r p r i s i n g , f o r the f e o f f m e n t t o 

uses arose t o a v o i d t h e harsher consequences of p o s t -

Conquest Norman f e u d a l i s m , c h i e f l y t h e f e u d a l i n c i d e n t s 

of t e n u r e , which became embedded i n t h e E n g l i s h common law. 

Rome's exp e r i e n c e xjas, t o say the l e a s t , d i f f e r e n t ; i t 

p a r a l l e l e d t h e E n g l i s h common law i n seeking t o a r t i c u l a t e 

t h e l i m i t s o f t o l e r a b l e b e h a v i o u r , of course, but a t t h a t 

l e v e l o f g e n e r a l i t y a n a l o g i e s become meaningless. 

With those p r e c a u t i o n a r y n o t e s , one t u r n s t o comparing 

the Roman concepts of ownership w i t h those t o which 

England's f e o f f m e n t t o uses responded. F i r s t , Roman law 

p a r a l l e l e d t h e common law i n h o l d i n g t h a t ownership , which 

Roman j u r i s t s s t y l e d dominium, v;as i n d i v i s i b l e . ^ But Roman 

law r e c o g n i z e d t h a t t h e owner might owe t h e use of p r o p e r t y 

t o someone e l s e ; p u t another way, someone o t h e r than t he 

owner might have a r i g h t t o u t i l i z e or occupy t he p r o p e r t y 

f o r h i s own ends.^ A c c o r d i n g l y , one might have tv;o s o r t s 

of p r o p e r t y a s s e t s , f u l l ownership (dominium), or ownership 
7 

of a n o t h e r ' s o b l i g a t i o n t o one w i t h r e s p e c t t o the p r o p e r t y . 

The l a t t e r r i g h t Roman j u r i s t s s t y l e d u s u f r u c t u s , an 

e n f o r c e a b l e r i g h t t o some p o r t i o n of t h e p r o p e r t y ' s f u l l 

u t i l i t y v a l u e - i u r a i n r e a l i e n a , which one might term an 
8 

encumbrance on t h e owner's c a p a c i t y t o enjoy h i s p r o p e r t y . 

U s u f r u c t u s c o n s t i t u t e d t h e f u l l n e s s of r i g h t s t o employ and 

enjoy a n o t h e r ' s p r o p e r t y : U s u f r u e t u a r i i , as the term i m p l i e s , 

had f u l l r i g h t s t o t h e produce, t h e r e f o r e p o t e n t i a l l y t h e 



p r o f i t s , of the p r o p e r t y . Usus c o n s t i t u t e d a l e s s e r r i g h t 

i n c l u d e d i n u s u f r u c t u s , b u t xv'hich one c o u l d have w i t h o u t t h e 

r i g h t s of a usufruc.t.uarius. The owner of a usus had a 

r i g h t t o occupy, b u t n o t t o ta k e t h e f r u i t s o f , t he p r o p e r t y 
9 

i n q u e s t i o n . J u s t i n i a n s u b d i v i d e d t h e usus r i g h t i n t o 

h a b i t a t i o , t h e r i g h t of usus as a p p l i e d t o houses, and 

ope1rae)servorum, a usus r i g h t t o the s e r v i c e s of slaves."'"'^ 
The h o l d e r of t h e l a t t e r two forms of usus c o u l d n o t only 

t a k e t h e b e n e f i t h i m s e l f , but h i r e i t out."'"'^ F i n a l l y , 

u s u f r u c t u s , or any of i t s l e s s e r i n c l u d e d r i g h t s , c o u l d 
12 

a r i s e by l e g a c y . 
The c e s t u i ' s p o s i t i o n under a f e o f f m e n t t o uses d i f f e r s 

e n t i r e l y f r o m t h a t of t h e u s u f r u c t u a r i u s i n Roman law. 

F i r s t , t h e common law r e c o g n i z e d no r i g h t s i n the t h i r d 
13 

p a r t y c e s t u i . His p o s i t i o n was c o m p l e t e l y o u t s i d e the 

common law's i n t e r e s t i n p r e s e r v i n g t h e f e u d a l system and 

i n making t i t l e t o r e a l t y e a s i l y a s c e r t a i n a b l e . He was a t 

th e mercy of t h e f e o f f e e s who h e l d t o h i s use, as witnessed 

by h i s p l e a s f o r t h e C h a n c e l l o r ' s p r o t e c t i o n . Second, the 

u s u f r u c t u s , or usus d i m i n u t i v e s , a p p l i e d t o a l l forms of 

p r o p e r t y , b u t i n p r a c t i c e t h e f e o f f m e n t t o uses a p p l i e d only 

t o r e a l property.''"^ T h i r d , t h e u s u f r u c t u s was a r i g h t i n 

p r o p e r t y t h a t c o u l d be passed on by l e g a c y . The f e o f f m e n t 

t o uses was a one-time event which had t o be c r e a t e d i n t e r 

v i v o s and gave t h e c e s t u i no r i g h t s whatsoever. His f e o f f e e s 

e n j o y e d f u l l "ownership", t he e q u i v a l e n t of combining t he 

Roman dominium w i t h u s u f r u c t u s , f or t h e c e s t u i was merely 



t e n a n t a t s u f f e r a n c e of h i s f eof f ees. The c e s t u i ' s 

a b i l i t y t o a l i e n a t e h i s enjoyment of the p r o p e r t y , \^hether 

i n t e r v i v o s or by w i l l , amounted t o no r i g h t a t a l l so lo n g 

as he was w i t h o u t t he pox^er t o compel h i s f e o f f e e s ' p e r f o r ­

mance of h i s wishes as expressed i n t h e "use's" terms. And, 

l e s t one should c l i n g t o s t r a w s , M a i t l a n d has proved t h a t 

t h e E n g l i s h "use" ( i n t h e c o n t e x t of a f e o f f m e n t ) does n o t 

stem f r o m t h e L a t i n us.us a t a l l , b u t f r o m opus. '̂ ^ A l l 

these d i f f e r e n c e s are e v i d e n t , i f t h r o u g h a l i m i t e d number 

of r e f e r e n c e s , w i t h i n the one i n s t a n c e i n which a descendant 

of t h e Roman u s u f r u e t u s and f e o f f m e n t t o uses e x i s t e d s i d e -
I7 

b y - s i d e : i n the e a r l y days of t h e E n g l i s h F r a n c i s c a n s . 

F i n a l l y , had t h e Roman u s u f r u c t u s spawned the f e o f f m e n t 

t o uses, t h e r e would have been no need f o r t he Ch a n c e l l o r ' s 

i n t e r v e n t i o n a t a l l : Roman lav; r e c o g n i z e d t he usuf r u c t u a r i u s ' s 

p r o p e r t y i n t e r e s t ; i t would be absurd t o suggest t h a t t h i s 

e n f o r c e a b l e p r o p e r t y i n t e r e s t evolved i n England, and 

England a l o n e , t o an u n e n f o r c e a b l e , n o n - i n t e r e s t , s h a r i n g 

no a t t r i b u t e s o f i t s p a r e n t r i g h t except t h a t i t stood i n 

c o n t r a - d i s t i n c t i o n t o an i n d i v i s i b l e l e g a l ov/nership - not 

i t s e l f much more t h a n a v e r b a l s i m i l a r i t y . I f t h a t were n o t 

enough t o sever t h e f e o f f m e n t t o uses f r o m the Roman 

u s u f r u c t u s , one should r e f l e c t t h a t i f one holds t h a t t h e 

C h a n c e l l o r r e c o g n i z e d these d i f f e r e n c e s and i n e n f o r c i n g 

t h e f e o f f m e n t t o uses was t r y i n g t o make t h e use i n t o a 

u s u f r u c t u s , he f a i l e d on two measures: F i r s t , he never 

changed t h e common, lav; r u l e which gave a l l r i g h t s and povjers 
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i n f r e e h o l d r e a l t y t o t h e f e o f f e e , b u t on l y g r a n t e d excep­
t i o n s f r o m i t s f u l l f o r c e ; he d i d n o t even t r y t o change 
the common law r u l e . Second, i f i m i t a t i n g t h e Roman law's 
enforcement of t h e . r i g h t s of u s u f r u c t u a r i i , i t i s strange 

t h a t t h e C h a n c e l l o r ' s s o l e remedy, s p e c i f i c performance o f 
18 

t h e f e o f f o r ' s i n t e n t , was u n a v a i l a b l e under Roman law. 
The u s u f r u c t u a r i u s d i d n o t need s p e c i f i c performance; h i s 

19 
r i g h t s were i n rem, independent of t h e owner's person. 

Roman law d i d , ho^^ever, have a c l o s e r , though s t i l l 

u n r e l a t e d , analogy t o t h e f e o f f m e n t t o uses. The Roman 

fideicommissum was o r i g i n a l l y a t a c i t l y r e c o g n i z e d mechanism 

whereby a t e s t a t o r c o u l d make bequests t o cla s s e s of persons 
20 

- t h e u n m a r r i e d , c h i l d l e s s , or i n d e t e r m i n a t e , f o r 
example - who c o u l d n o t n o r m a l l y i n h e r i t p r o p e r t y under a 

21 

w i l l . The fideicommissum v;as a t e s t a m e n t a r y i n s t r u c t i o n , 

n o t i n any p a r t i c u l a r f o r m nor n e c e s s a r i l y i n w r i t i n g , which 

m a n i f e s t e d t he i n t e n t i o n t h a t a b e n e f i c i a r y under t he w i l l 

( o r t h e heres ab i n t e s t a t e ) should pass some of h i s b e n e f i t s 
22 

on t o some p a r t y by lav; i n e l i g i b l e t o be a b e n e f i c i a r y . 
The fideicommissum c o u l d o n l y become e f f e c t i v e a f t e r d e a t h ; 

23 
i t c o u l d n o t be c r e a t e d i n t e r v i v o s . S t i l l , t h e b e n e f i t ' s 
passage t o t h e u l t i m a t e b e n e f i c i a r y c o u l d , by the testamen­
t a r y i n s t r u c t i o n , be delayed u n t i l t h e occurrence of some 

2A 

f u t u r e event. The p a r t y t h r o u g h whom t h e bequest passed 

t o t h e l e g a l l y i n e l i g i b l e b e n e f i c i a r y , denominated t he 

f i d u c i a r i u s , was bound by honour and t r u s t w o r t h i n e s s , but 

n o t by law. The Emperor Augustus ( r . 27 B.C.-IA A.D.) 
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n e v e r t h e l e s s sometimes or d e r e d h i s consuls t o enforce the 
25 

r e l a t i o n s h i p . T h e r e a f t e r , w h i l e the fideicommissum v;as 

n o t a p a r t of the f o r m u l a r y system a d m i n i s t e r e d by t h e Urban 

P r a e t o r , i t r e c e i v e d l e g a l r e c o g n i t i o n as a r e l a t i o n s h i p 

under t h e s u p e r v i s o r y j u r i s d i c t i o n of an e x t r a o r d i n a r y 
26 

p r a e t o r f i d e i c o m m i s s a r i u s . 

The f i d e i c o m n i s s u m was n o t , however, an e a r l y f o r m of 

f e o f f m e n t t o uses; a t b e s t i t c o n s t i t u t e d an e a r l y and 

i m p e r f e c t analogy t o some c h a r a c t e r i s t i c s of the E n g l i s h 

"use". I n the f i r s t p l a c e , t h e common law never e n f o r c e d 

t h e f e o f f m e n t t o uses where a t h i r d p a r t y stood t o b e n e f i t 

under a w i l l ' s i n s t r u c t i o n s . At i t s most expansive, the 

common law e n f o r c e d a f e o f f o r - c e s t u i ' s r i g h t of r e e n t r y 

f o r f e o f f e e s ' f a i l u r e t o c a r r y out a c o n d i t i o n ( p r o b a b l y of 

a reconveyance) of t h e e n f e o f f m e n t . Second, the C h a n c e l l o r 

was p e r m i t t e d a scope w i t h i n which t o e x e r c i s e an e q u i t a b l e 

f u n c t i o n , b u t he never r e c e i v e d r o y a l endorsement of h i s 

f u n c t i o n i n e n f o r c i n g t h e f e o f f m e n t t o uses. I n f a c t , t he 

power o f t h e C h a n c e l l o r s was i n v e r s e l y p r o p o r t i o n a l t o t h a t 

of t h e k i n g . A weak monarch c o u l d not r i s k o f f e n d i n g h i s 

b a r o n i a l and landowning c l a s s e s by r e f u s i n g t o seem t o 

condone a r e l a t i o n s h i p whereby those c l a s s e s b e n e f i t t e d i n 
27 

such i m p o r t a n t ways. By t h e same t o k e n , r e l a t i v e l y s t r o n g 

monarchs l i k e t h e Tudors n e i t h e r vjanted s t r o n g C h a n c e l l o r s , 

nor t h e f e o f f m e n t t o uses c i r c u m v e n t i n g t h e i r i n t e r e s t s . 

Henry V I I I succeeded i n r i d d i n g h i m s e l f of t h e more burdensome 

c h a r a c t e r i s t i c s of b o t h . 
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A t h i r d d i f f e r e n c e r e l a t e s t o the l e g a l p r o h i b i t i o n s 

t o which t h e fideicommissum and the f e o f f m e n t to.uses r e s ­

ponded. Under Roman law, c e r t a i n s o r t s o f people c o u l d n o t 

t a k e p r o p e r t y by bequest; t h e fideicommissum aimed a t 

a l l o w i n g these people t o b e n e f i t under a w i l l i f the t e s t a t o r 

so d e s i r e d . But t h e f e o f f m e n t t o uses w i t h t e s t a m e n t a r y 

i n s t r u c t i o n s a p p l i e d o n l y t o d e v i s e s , s i n c e t h e common law 

a l l o w e d one t o bequeath c h a t t e l s . The f e o f f m e n t t o uses, 

t h e n , sought t o evade t h e p r o h i b i t i o n of t h e tes t a m e n t a r y 

t r a n s f e r of a c e r t a i n s o r t of p r o p e r t y ; almost any person 
28 

c o u l d be a c e s t u i . 

R e l a t e d t o t h i s d i f f e r e n c e i s a f o u r t h d i s t i n c t i o n : 

V n i i l e t h e fideicommissum c o u l d n o t be c r e a t e d i n t e r v i v o s 

(had t h e r e been any reason f o r w a n t i n g t o do s o ) , one c o u l d 

c r e a t e t h e f e o f f m e n t t o uses no o t h e r way. For an attempt 
i 

t o c r e a t e a f e o f f m e n t t o uses by w i l l a c t u a l l y produced an 
at t e m p t e d d e v i s e of l a n d , x^hich even t he Chancellor v;ould 

29 
n o t c o n s i d e r e n f o r c i n g . T h i s p o i n t s t o a f i f t h d i f f e r e n c e , 

r e l a t i n g t o t h e . i n t e r m e d i a r i e s t h r o u g h whom g r a n t o r s 

accomplished t h e i r ends. The f i d u c i a r i u s had t o be a 

b e n e f i c i a r y under t h e w i l l . ^ ^ But t h e f e o f f m e n t t o uses' 

u s u a l purpose of evading t h e a n t i - d e v i s e r u l e of t h e common 

l a x i T would have c o l l i d e d w i t h t h a t v e r y r u l e had f e o f f e e s 

been c e s t u i s . The whole p o i n t of the "use" as an evasion 

of t h e a n t i - d e v i s e r u l e t h e n , v;as t o get t h e p r o p e r t y t o 

the u l t i m a t e b e n e f i c i a r y w i t h o u t a i d of a power of devise 

and w i t h o u t t h e t e s t a t o r ' s l o s i n g t h e enjoyment of h i s 

p r o p e r t y d u r i n g h i s l i f e t i m e . F i n a l l y , t h e f i d u c i a r i u s of 

a f i d e i c o m m i s s o r y r e l a t i o n s h i p was a s h o r t - t e r m c o n d u i t f o r 
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passage o f p r o p e r t y a t a time s p e c i f i e d by t h e t e s t a t o r . 

A f e o f f e e t o uses, by c o n t r a s t , tended t o stand i n a 

r e l a t i o n s h i p of u n c e r t a i n d u r a t i o n , s i n c e t h e f e o f f o r ' s 

t i m e o f deat h was u n c e r t a i n and sin c e t h e c o n d i t i o n s of 

th e f e o f f m e n t , whether s t a t e d a t t h e time of t h e f e o f f m e n t 

or i n t h e t e s t a m e n t a r y i n s t r u c t i o n s , might n o t occur. 

The sun of a l l these d i f f e r e n c e s f o r c e s one t o con­

c l u d e t h a t t h e Roman fideicoramissum, l i k e t h e u s u f r u c t u s 

and i t s d e r i v a t i v e concepts, i s n o t h i n g more than an 

i n t e r e s t i n g comparison when set a l o n g s i d e t h e E n g l i s h f e o f f ­

ment t o uses. C a u s a l i t y i s out of t h e q u e s t i o n , though 

because t h e E n g l i s h t r u s t of c h a t t e l s was n o t formed by 

r e a c t i o n t o an a n t i - b e q u e s t r u l e and c o u l d a r i s e by w i l l , 

h i s t o r i a n s of t h e t r u s t have had l e s s reason t o r e j e c t t h e 
32 

fideicommiss.um as a k i n d r e d concept, perhaps an antecedent. 

H o l d s w o r t h p u t t h e matter s u c c i n c t l y : "the a n t i q u i t y of t h e 

ide a of one man h o l d i n g t o t h e use or on account of another 

i s one t h i n g ; t h e a n t i q u i t y of t h e use as developed by the 
33 

c o u r t of Chancery i n England i s q u i t e another." M a i t l a n d 

c o n c u r r e d : " I don't myself b e l i e v e t h a t t h e use came t o us 

as a f o r e i g n t h i n g . I don't b e l i e v e t h a t t h e r e i s a n y t h i n g 

Roman about i t . I b e l i e v e t h a t i t was a n a t u r a l outcome of 

a n c i e n t E n g l i s h elements." 

Remarkable, i n f a c t , i s t h e ve r y l a c k of i n f l u e n c e of 

Roman law, even when cloaked i n c a n o n i c a l g u i s e , on the 

development and enforcement of t h e f e o f f m e n t t o uses. For, 

i n t h i r t e e n t h c e n t u r y Oxford and Cambridge, as i n the g r e a t 
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c o n t i n e n t a l u n i v e r s i t i e s , e s p e c i a l l y P a r i s and Bologna, t h e 

stu d y of Roman and of canon law f l o u r i s h e d . " ^ ^ The study of 

Roman lax^r r e t a i n e d i t s p o p u l a r i t y i n t h e E n g l i s h u n i v e r s i t i e s 

d e s p i t e e a r l y f o u r t e e n t h c e n t u r y o p p o s i t i o n f r o m canon law 

(which sought t o become t h e new u n i v e r s a l Corpus J u r i s ) , 
37 

and f r o m o f f i c i a l p r e f e r e n c e f o r an indigenous common law. 

The t h e n - s i g n i f i c a n t c o u r t s of the E n g l i s h u n i v e r s i t i e s , i n 

f a c t , a p p l i e d Roman c i v i l lav;, (as d i d the c o u r t of 

A d m i r a l t y and t h e c o u r t of t h e Constable and M a r s h a l l ) . 

But by t h e m i d - t h i r t e e n t h c e n t u r y , t h e prevalence and 

m a t u r i t y o f t h e common law i n England p r e c l u d e d any 
39 

s u b s t a n t i a l r e c e p t i o n of Roman c i v i l law. 

l l i t h i n t h e c o n t e x t of t h e development of the f e o f f m e n t 

t o uses, t h e r e f o r e , t h e i m p o r t a t i o n of Roman lav/ d o c t r i n e s 

would have been i n e f f i c i e n t a t b e s t , f o r the Roman law by 

i t s v e r y o r i g i n and n a t u r e f a i l e d t o take i n t o account t he 

E n g l i s h common lavj or t h e l a t t e r ' s f e u d a l m a t r i x . Since 

f e u d a l i s m and t h e common lav; were t he dominant causes of 

the r i s e of t h e f e o f f m e n t t o uses, t h e Roman lav; of 

u s u f r u c t u s , usus, or fideicommissum c o u l d have no u s e f u l 

f u n c t i o n f o r t r a n s f e r o r s o f E n g l i s h r e a l t y . Even t h e 

E n g l i s h F r a n c i s c a n s , who d i d i m p o r t t h e Roman u s u f r u c t u s 

i n a c a n o n i c a l g u i s e , abandoned i t when convinced of the 

s u i t a b i l i t y and advantages of the f e o f f m e n t t o uses.^^ 

Indeed, though much i s made of t h e canon law's debt t o 

Roman lav;, t h e debt i s t o a v;ay of c o d i f y i n g and a p p l y i n g 

t h e lav; and n o t t o s u b s t a n t i v e p r i n c i p l e s of the Roman law.^"*" 
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Medieval c a n o n i s t s p u t t h e t h e o l o g y of the e a r l y Church 
" f a t h e r s " , as w e l l as t h e A r i s t o t e l i a n p r i n c i p l e of 
e p i e i k e i a i n t o a c o d i f i e d f o r m of e c c l e s i a s t i c a l law. They 
d i d n o t , however, r e - c o d i f y t h e Roman law's substance as 
the Church's law. The sum of t h e debt of canon law t o 
Roman law i n the c o n t e x t of e c c l e s i a s t i c a l c o n t r i b u t i o n s 
t o t h e f e o f f m e n t t o uses i s e s p e c i a l l y s u p e r f i c i a l and 
tenuous: I t amounts t o the for m of a comprehensive c o d i f i ­
c a t i o n and t h e method of n o n - r e c o g n i t i o n of ( b i n d i n g ) 
p r e c e d e n t s . When i t t r e a t e d t h i r d p a r t y ownership, canon 
law was s i t u a t i o n a l and served t he Church's own i n t e r e s t s ; 
i t d i d n o t mimic t h e Roman law, but borrowed a vocabulary 
of ownership and enjoyment s u i t a b l e t o i t s own f o r m u l a t i o n s . ^ ^ 
I n s h o r t , t h e Roman law's c o n t r i b u t i o n t o canon law n o t i o n s 
of t h i r d p a r t y ownership f o r another ' s enjoyment amount t o 
the f o r m o f canon law. For substance t h e canon law c o u l d 
make i t s own way, sometimes w i t h a Roman law v o c a b u l a r y . 
But w i t h r e s p e c t t o t h e f e o f f m e n t t o uses, t he canon law 
merely p r o v i d e d a t h e o r y of d i s p e n s a t i o n from v a l i d law -
which, r e p r e s e n t e d a C h r i s t i a n i z a t i o n of A r i s t o t e l i a n 
e p i e i k e i a . 
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k. The F r a n c i s c a n F r i a r s , t h e Feoffment t o Uses, 
and C a n o n i c a l Theories of P r o p e r t y Enjoyment 

""Although t y p i c a l l y g i v e n a nod of r e c o g n i t i o n i n 

accounts of t h e e a r l y " u s e " , t h e F r a n c i s c a n s ' r o l e i n i t s 

development has c o n s i s t e n t l y been underanalyzed. This 

study seeks t o r e c t i f y t h a t shortcoming by v i e w i n g t he 

F r a n c i s c a n f r i a r s ( h e r e i n a f t e r f r i a r s ) i n the c o n t e x t of 

t h e i r t h e o l o g y and s p i r i t u a l i t y , and of c a n o n i c a l pronounce­

ments which f u r t h e r e d these ends. The r e s u l t s are f r u i t f u l 

f o r t h e study of t h e e a r l y "use", f o r they enable one t o 

get a t t h e h e a r t of the q u e s t i o n whether t h e "use" was of 

Roman or canon law e x t r a c t i o n , or an ind i g e n o u s r e a c t i o n t o 

E n g l i s h c o n d i t i o n s . 

H i s t o r i a n s have a good and n e a r l y contemporary account 

of t h e f r i a r s ' a r r i v a l and e a r l y years i n England. Thomas 

de E c c l e s t o n began c o m p i l i n g i n f o r m a t i o n f o r h i s De Adventu 
2 

,'Fratrum. Minor.um i n Angliatri a p p r o x i m a t e l y 1232 and spent 

t w e n t y - f i v e years w o r k i n g on i t , c o m p l e t i n g i t i n 1258 or 

1259. I t i s a study i n p r e c i s i o n , b e g i n n i n g w i t h t h e words: 

"Anno Domini MCCXXIV, tempore domini H o n o r i i ( i l l ) papae, 

s c i l i c e t eodem anno quo c o n f i r r a a t a e s t ab eo r e g u l a b e a t i 

F r a n c i s c i , anno do.raini r e g i s H e n r i c i ( i l l ) , f i l i i J ohannis, 

o c t a v o , f e r i a t e r t i a post f e s t u m n a t i v i t a t i s Beatae V i r g i n i s 

/September sT" quod i l l o anno f u i t d i e dominica, a p p l i c u e r u n t 

primo F r a t r e s Minores i n Angliam apud Dovoriam; quatuor 

s c i l i c e t c l e r i c i e t quinque l a i c i . " ^ F i v e o f t h e o r i g i n a l 

n i n e F r a n c i s c a n s s t a y e d i n Canterbury, w h i l e t h e ot h e r f o u r 
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went on t o London. The l e a d e r of t h e London-bound c o n t i n ­

g e n t , R i c h a r d of I n g w o r t h v;as, by October o f 1224-, on h i s 

way t o f o u n d t h e community i n Oxford. 

The f r i a r s i n England seem t o have taken t h e i r vows of 

p o v e r t y s e r i o u s l y , a t l e a s t i n t h e f i r s t c e n t u r y or so a f t e r 
5 

t h e i r a r r i v a l . They were a l s o p o p u l a r , not only as 

pr e a c h e r s , b u t a l s o among p o t e n t i a l adherents t o the r e l i g i o u s 

l i f e . T h e i r numbers, t h e r e f o r e , q u i c k l y i n c r e a s e d . I n 

England, as elsev;here, t h e q u e s t i o n became how the f r i a r s 

c o u l d remain t r u e t o t h e i r vows of a b s o l u t e p o v e r t y when 

th e y agreed t h a t t h e y needed c e r t a i n t h i n g s , i n c l u d i n g 

s h e l t e r . ^ 

F r a n c i s h i m s e l f had f o r e s e e n t h e problem. Whereas i n 

h i s Rule o f 1221 he had s a i d , " l i v e i n obedience, i n chastity 

and w i t h o u t property," i n 1226, t h e year he 

d i e d , F r a n c i s i n c l u d e d i n h i s s p r i t u a l Testament t he 

i n j u n c t i o n : "Take heed t h a t t h e f r i a r s a b s o l u t e l y should 

n o t accept churches, poor houses and o t h e r t h i n g s t h a t might 

be b u i l t f o r them, except i n such manner as b e f i t s h o l y 

p o v e r t y , as we promised i n t h e Rule; they should be accepted 
7 

on l y as by s t r a n g e r s and p i l g r i m s . " . 

The Oxford f r i a r s under R i c h a r d of In g w o r t h had 

addressed t h i s problem w i t h i n a year a f t e r t h e i r a r r i v a l , 

f o r Thomas de E c c l e s t o n r e p o r t s t h a t i n 1225, "conduxerunt 

domum ^uandamj i n a r e a , i n qua sunt modo, a Richardo l e 

H u l i n e r , q u i i n f r a annum c o n t u l i t aream e t domum communitati 
8 

v i l l a e ad opus f r a t r u m . " This house was, i n other words. 
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h e l d under an ad opus f e o f f m e n t t o uses of what was t o 

become (and may a l r e a d y have been) t h e o r d i n a r y E n g l i s h 

v a r i e t y . ^ H o l d s w o r t h lumps t h i s "use" t o g e t h e r w i t h 

e x p l i c i t l y Roman.forms of t h i r d p a r t y ownership i n d i s c u s s ­

i n g t h e f r i a r s as b e n e f i c i a r i e s i n London, Canterbury and 

Oxford."^'^ I t i s u n c l e a r f r o m h i s t e x t vihether Holdsw.orth 

meant t o i m p l y t h a t t h e 1225 ad opus "use" t o t h e Oxford 

f r i a r s was of Roman d e r i v a t i o n or k i n s h i p . B u t a t another 

p a r t o f h i s t r e a t i s e Holdsworth's e x p o s i t i o n makes c l e a r 

t h a t he d i d n o t g e n e r a l l y f a i l t o d i s t i n g u i s h betv;een the 
12 

ad opus use ana i t s Roman law a n a l o g i e s . 

The view t h a t t h e f r i a r s employed t h e ad opus use which 

was emerging i n t h e landov/ning s e c t o r of E n g l i s h s o c i e t y a t 

t h i s t i m e i s not s u r p r i s i n g , and i s n o t devalued by t h e 

argument t h a t t h e f r i a r s t o o k some o f t h e i r ideas of t h i r d 

p a r t y ownership f r o m canon law, and perhaps t h e r e f o r e 
13 

i n d i r e c t l y f r o m Roman c i v i l law, sources. Indeed, the sole 

e x t a n t case of t h e F r a n c i s c a n s ' involvement i n t h e e n f o r c e ­

ment o f a f e o f f m e n t t o uses appears t o r e l a t e t o an ad opus 

"use" i n O x f o r d . . 

I n t h e 1308 case e n t i t l e d Oxford v. F r i a r s Minor"^^ a 

widow b r o u g h t a common law a c t i o n t o r e c o v e r the o n e - t h i r d 

of her deceased husband's l a n d owned d u r i n g the marriage t o 

v/hich dower e n t i t l e d her."'"^ Her husband had s o l d the l a n d 

and tenements t o Edmund, l a t e E a r l of C o r n w a l l , and c o u s i n 

of King Edward 1 1 , h i s h e i r . C o r n w a l l had e n f e o f f e d o t h e r s 

of t h e p r o p e r t i e s i n St. Ebb's, Oxford ( o f which h i s widow 
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sought t o r e c o v e r her o n e - t h i r d share) t o t h e use of t h e 

f r i a r s . • ' " ^ The f r i a r s ' g u a r d i a n responded i n t h e only way 

h i s vows a l l o w e d , a response u n a s s a i l a b l e even a t common law 

- which e n f o r c e d dower r i g h t s , b u t d e c l i n e d t o enforce t h i r d 

p a r t y b e n e f i c i a r i e s ' i n t e r e s t s under f e o f f m e n t s t o uses. 

The g u a r d i a n responded " t h a t he has n e i t h e r f e e nor f r e e h o l d 

... b u t o n l y use and easement by t h e g r a n t of Edmund, l a t e 

E a r l o f C o r n w a l l " , a v r r i t i n g which r e p o r t e d t h a t Cornwall 
17 

had bought t h e p r o p e r t i e s f r o m t he p e t i t i o n e r ' s l a t e husband. 

"And t h e r e f o r e ^Fhe f r i a r s ' guardian_7 says t h a t he has and 

c l a i m s n o t h i n g i n t h e s a i d tenements save a t the w i l l o f the 
K i n g . . . , " and. so seeks judgement on t h e w r i t i n the f r i a r s ' 

18 
f a v o u r . 

A l t h o u g h t h e Year Book r e p o r t does n o t s t a t e t h e case's 

outcome, i t almost c e r t a i n l y was i n f a v o u r of the f r i a r s . 

Though t h e common law c o u r t s f e l t capable of doing what was 
r i g h t , t h e i r judges c o n s t r u e d what v;as r i g h t t o be what 

19 
was r e a s o n a b l e . . And reason d i c t a t e d t h e common law r u l e 
t h a t t h e h o l d e r o f t h e f e e s i m p l e , or f e o f f e e , was the l e g a l 
owner f o r a l l purposes - t h a t no one had s u p e r i o r r i g h t t o 

20 
h i s l a n d s . I n a d d i t i o n , t h e f r i a r s ' g u a r d i a n was c o r r e c t 

i n s t a t i n g t h e f r i a r s ' p o s i t i o n as c e s t u i a t common law: 

th e y were t e n a n t s a t s u f f e r a n c e of t h e i r f e o f f e e w i t h no 
21 

e n f o r c e a b l e r i g h t s i n t h e lands of which they had the use. 

I r o n i c a l l y , t h e i r complete absence of r i g h t s i n the pro p e r ­

t i e s most l i k e l y enabled t h e f r i a r s t o r e t a i n t h e enjoyment 

o f , i n e f f e c t t o e n f o r c e an un r e c o g n i z a b l e i n t e r e s t i n , t he 
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p r o p e r t i e s i n S t . Ebb's. For a f e o f f m e n t t o uses e x t i n ­

g u ished dower r i g h t s ; t h i s would have been t h e case even 

i f t h e widow's husband had e n f e o f f e d h i s l a n d t o the f r i a r s ' 

use - even, i n o t h e r words had t h e r e n o t been the i n t e r ­

mediate a l i e n a t i o n t o Edmund, E a r l of C o r n w a l l . As the 

Student i n f o r m s S t . Germain's Doctor r e g a r d i n g the f e o f f m e n t 

t o uses, over two hundred y e a r s a f t e r t h e S t . Ebb's case, 

"one cause why t h e y be y e t vsed ys t o put away tenancy by 
22 

the c u r t e s y and t y t l e s of dower." Because t h e common 1&\J 

c o u r t s d i d n o t , i n cases of f e o f f m e n t s t o uses such as t h e 

St. Ebb's case, e n f o r c e dower i n t e r e s t s , t he d i s a p p o i n t e d 

widow had t o l o o k elsewhere f o r r e l i e f . I t would be 

s u r p r i s i n g i f she found any r e l i e f , f o r when r u l e s of 

e q u i t y l a t e r developed, they d i d not even r e c o g n i z e dower; 
as a r e s u l t f e o f f m e n t s t o uses n e a r l y rendered dower 

23 

e x t i n c t . 

That t h e 1308 S t . Ebb's case has caught a t l e a s t t h e 

f l e e t i n g a t t e n t i o n of l e g a l h i s t o r i a n s i s not s u r p r i s i n g : 

S c h o l a r s g e n e r a l l y concede t h a t t he f r i a r s were among the 

e a r l i e s t , i f n o t t h e e a r l i e s t employers of the f e o f f m e n t 

t o uses, as they needed t o stand i n t h e p o s i t i o n of a 

c e s t u i , and t h e S t . Ebb's case i s t h e only e x t a n t case 

i n v o l v i n g a d i s p u t e over t h e f r i a r s ' r i g h t s under a "use". 

But i t i s s u r p r i s i n g t h a t l e g a l h i s t o r i a n s have not d i s ­

covered t h e l i k e l y reason f o r t h i s v i r t u a l absence of 

l i t i g a t i o n by f r i a r s over t h e "use". I t may be e x p l a i n a b l e 

by a myopia vhlch has a f f l i c t e d l e g a l h i s t o r i a n s who have 
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tended n o t t o l o o k o u t s i d e t h e law f o r t h e h i s t o r y of t h e 

law.^^ I n s t u d y i n g t h e f e o f f m e n t t o uses, t h i s would con­

s t i t u t e a f a t a l s c h o l a r l y e r r o r . 

I n 1308 the E n g l i s h f r i a r s were s t i l l zealous i n 

o b s e r v i n g t h e i r vows of p o v e r t y and a l l other i n j u n c t i o n s 

of t h e F r a n c i s c a n Rule. The Rule, so f a r as the f r i a r s 

were concerned a t l e a s t , comprised t h r e e p a r t s : the Rule 
25 

of 1221, which Pope Innoc e n t I I I had r e f u s e d t o c o n f i r m ; 

t h e Rule of 1223, composed by S t . F r a n c i s v;ith the a i d of 

U g o l i n o , C a r d i n a l Bishop of O s t i a , and C a r d i n a l P r o t e c t o r 
of t h e Order, and c o n f i r m e d by Pope Honorius I I I on 29 

26 
November 1223; and S t . F r a n c i s ' s s p i r i t u a l Testament, 
i n t e n d e d t o be b i n d i n g , but d e c l a r e d not b i n d i n g on the 

27 
f r i a r s by p a p a l b u l l . The f r i a r s d i d not d i s t i n g u i s h 
between t h e n , but adhered t o the s p i r i t of p o v e r t y embodied 

28 29 i n t h e t h r e e f o l d Rule. The f r i a r s were not l e g a l i s t i c , 

t h e r e f o r e , the n e t e f f e c t of r e n d e r i n g t h e i r f ounder's 

Testament n o n - b i n d i n g was t o r e g u l a r i z e t h e i r r o l e as 

b e n e f i c i a r i e s of o t h e r s ' ownership of r e a l and p e r s o n a l 

p r o p e r t y . To t h e e x t e n t t h a t F r a n c i s ' s s p i r i t u a l Testament 

had f o r b i d d e n them t o b e n e f i t by o t h e r s ' ov;nership of prop­

e r t y , t h e Testament was abrogated n o t by papal b u l l , but by 

consensus among t h e f r i a r s (who had requested the b u l l ) . " ^ ^ 

But f o r a l l o t h e r purposes t h e f r i a r s regarded the Testament 

as f u l l y b i n d i n g . They t h e r e f o r e obeyed i t s i n j u n c t i o n 
31 

a g a i n s t ownership of lands and tenements, as w e l l as the 

f o l l o w i n g words f r o m t h e Rule of 1221: "The f r i a r s must take 
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heed t h a t , where they a r e , i n a hermitage or anywhere e l s e , 

they must n o t a p p r o p r i a t e t o themselves any place or contend 

any p l a c e w i t h others.""^^ 

B e a r i n g i n mind t h a t obedience t o F r a n c i s was a c o r n e r -
33 

stone o f F r a n c i s c a n l i f e , and t h a t t h e f r i a r s were l e s s 

concerned w i t h t h e l e g a l l e t t e r t h a n t h e s p i r i t (which tended 

t o produce a more s t r i n g e n t and comprehensive i n j u n c t i o n ) of 

t h e t h r e e f o l d Rule,"^^ one must conclude t h a t t h e Franciscans 

d i d n o t a t t e m p t t o enf o r c e t h e i r r i g h t s as c e s t u i s because 

the y b e l i e v e d t h a t would be i n c o n s i s t e n t w i t h the Rule of 

S t . F r a n c i s . But what about t h e St. Ebb's case? The 

f r i a r s were brought i n t o c o u r t by another' s w r i t ; t hey d i d 

n o t choose t o go t h e r e t o enf o r c e any p u r p o r t e d r i g h t s . 

I r o n i c a l l y , t h e a s s e r t i o n of t h e i r p o v e r t y and powerlessness 

- i n e f f e c t , of t h e i r tenancy a t s u f f e r a n c e - meant, i n the 

view o f t h e common law, t h a t t h e widow had no a c t i o n 

a g a i n s t them; t h e y had no r i g h t s whatsoever i n th e .land. 

The F r a n c i s c a n s of Oxford c o u l d n o t , c o n s i s t e n t w i t h obser­

vance of t h e Rule, have f a i l e d t o p l e a d t h e i r de f a c t o 

tenancy a t s u f f e r a n c e ; t h e y d i d n o t , however, seek t o 

e n f o r c e a p r o p e r t y i n t e r e s t or r i g h t . That they were not 

bro u g h t i n t o c o u r t more o f t e n i n t h i s s o r t of case i n d i c a t e s 

t h a t , where a widow was seeking l a n d and tenements as dower, 

t h e p o s i t i o n o f t h e common law a f t e r 1308 ( i f n o t b e f o r e ) 

was t h a t she had no r i g h t s a g a i n s t t h e f e o f f e e t o uses, 

much l e s s a g a i n s t t h e c e s t u i que use. I n a d d i t i o n , t he 
35 

g r e a t p o p u l a r i t y of t h e E n g l i s h f r i a r s a t t h i s t i m e , and 
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t h e d e s i r e of the people t o be somehow a s s o c i a t e d w i t h 
them, would have i n h i b i t e d p o t e n t i a l p l a i n t i f f s f r o m 
d r a g g i n g them i n t o c o u r t t o answer f o r t h e r o o f over t h e i r 
heads. 

The S t . Ebb's case has caused l e g a l h i s t o r i a n s a l l the 

more d i f f i c u l t y f o r b e i n g u n i q u e . B a r t o n c i t e s i t f o r the 

p r o p o s i t i o n t h a t , " i n a c t u a l f a c t as w e l l as i n t r a d i t i o n , 

t h e f i r s t persons who r e g u l a r l y had p r o p e r t y h e l d by others 

t o t h e i r use were t h e F r a n c i s c a n f r i a r s , and they adopted 
37 

t h i s course because they had no o p t i o n i n the matter." 
One can agree w i t h t h e apodosis w h i l e b a l k i n g a t t h e boldness 

38 
of B a r t o n ' s p r o t a s i s . Feoffments t o uses were c e r t a i n l y 

39 
i n e x i s t e n c e by t h e t i m e t h e S t . Ebb's case o c c u r r e d . I t 

i s , inoreover, u n l i k e l y t h a t t h e F r a n c i s c a n s o r i g i n a t e d the 

ad opus use which was a t t h e c e n t e r of t h e S t . Ebb's case, 

and which l a t e r became such a common f e a t u r e of E n g l i s h 

l a n d h o l d i n g . I t s E n g l i s h antecedents are t o o apparent, 

and r e l a t e t o s e c u l a r l a n d h o l d i n g and t r a n s f e r s . And, as 

w i l l be shown, t h e F r a n c i s c a n s , i n p a r t i c u l a r , had other 

means o f o b t a i n i n g enjoyment of t h e l a n d w i t h o u t i t s owner­

s h i p . They had no need t o i n v e n t t h e E n g l i s h f e o f f m e n t t o 

uses; l a y p e o p l e , however, d i d . S t i l l , Barton i s c o r r e c t i n 

i n t e r p r e t i n g t h e S t . Ebb's case as an i n s t a n c e of the adop­

t i o n of t h e f e o f f m e n t t o uses. The ad_ opus use was as good 

f o r t h e f r i a r s ' purposes as the analogous, but u n r e l a t e d , 

forms of t h i r d p a r t y enjoyment v;ith which the F r a n c i s c a n s , 

i n England as w e l l as elsewhere, were f a m i l i a r . The c h o i c e , 

i t seems, would have been t h e i n t e n d i n g g r a n t o r ' s . 
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The l a t t e r p o i n t b r i n g s one i n t o momentary c o n f l i c t 

w i t h a n o t h e r l e g a l h i s t o r i a n who, i n h i s b r i e f remarks 

about t h e F r a n c i s c a n s and t h e f e o f f m e n t t o uses, f a i l s 

a d e q uately t o d i f f e r e n t i a t e between an indigenous ad opus 

"use", d i s c u s s e d above, and t h e Roman law's d i v i s i o n of 

p r o p e r t y r i g h t s i n lands and tenements. I t i s not on the 

s u b j e c t of Roman i n f l u e n c e on F r a n c i s c a n t h i r d p a r t y 

enjoyment of l a n d as a r t i c u l a t e d by the popes t h a t one must 

p a r t company w i t h Milsom.'^'^ But t o the i m p l i c a t i o n t h a t 

a l l F r a n c i s c a n b e n e f i c i a r i e s were a t t h e r e c e i v i n g end o f 

a Roman dominium-usufructus dichotomy,^"'' one must o b j e c t . 

Indeed, Milsom uses t he 1308 St. Ebb's case i n support of 

h i s argument; speaking of t h a t case, Milsom s t a t e s : "The 
Z.2 

g r a n t o f usus had s u r e l y been i n s p i r e d by the Franciscans 

themselves, and i f the matter was /then/ analysed a t a l l i t 

must have been i n c i v i l i a n l±.e. Roman/ terms."^"^ One can 

agree t h a t i f t h e F r a n c i s c a n s analyzed t he S t . Ebb's s i t u a ­

t i o n , t h e d e s c r i p t i v e words which would have come t o t h e i r 

minds would have been borrowed f r o m canon law, and thus 

p r o b a b l y Roman law, s o u r c e s . B u t t h e Franciscans had 

a b s o l u t e l y no reason t o analyze t he t r a n s a c t i o n . They had 

g o t t e n t h e enjoyment of t h e p r o p e r t y w i t h o u t i t s ownership; 

t h a t was a l l t h a t m a t tered t o them. 

Yet a common lawyer l o o k i n g a t t h e S t . Ebb's t r a n s a c t i o n 

saw a f e o f f m e n t t o uses of the o r d i n a r y , home-grown, ad opus 

v a r i e t y . " ^ ^ T h i s one concludes f r o m t h e defence t he f r i a r s 

made t o t h e widow's c l a i m , and by the probable r e s u l t of t h e 
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case, as evidenced by o t h e r ( a l b e i t l a t e r ) cases and common 
law r u l e s . I n a d d i t i o n , t h e common law judges, unless they 
happened a l s o to. be c l e r i c s , p r o b a b l y would n o t have been 
a b l e c o m p etently t o handle a case i n v o l v i n g Roman law 
con c e p t s ; i f they had such d i f f i c u l t y , though, t he case 
r e p o r t does n o t r e f l e c t i t . Perhaps most damaging t o 
Milsom's argument, though, i s i t s own assumption t h a t the 
F r a n c i s c a n s " i n s p i r e d " n o t on l y t h e o c c a s i o n , b u t a l s o t h e 

in 

l e g a l v e h i c l e f o r t h e E a r l of Corn w a l l ' s g e n e r o s i t y . I t 

seems h i g h l y u n l i k e l y t h a t t h e E a r l would have employed an 

u n f a m i l i a r Romano-canonical l e g a l mechanism t o make a l a n d 

t r a n s f e r f o r which he and h i s peers knew a f a m i l i a r and 

e f f e c t i v e a l t e r n a t i v e , the f e o f f m e n t t o uses. Milsom a l s o 

seems n o t t o a t t a c h any importance t o t h e f a c t , apparent 

even f r o m t h e b r i e f S t . Ebb's case r e p o r t , t h a t i t was 

m a n i f e s t l y n o t t h e f r i a r s , but the E a r l who chose t o make 

th e f r i a r s b e n e f i c i a r i e s of the St. Ebb's p r o p e r t i e s . I t 

seems l o g i c a l t o conclude t h a t , so lo n g as i t would accomplish 

h i s purpose, t h e E a r l would have employed t he f e o f f m e n t t o 

uses t h e n becoming p o p u l a r among t h e E n g l i s h landowning 
n 48 c l a s s . 

Milsom's view t h a t t h e Francis c a n s were, i n the S t . 

Ebb's case, r e s o l v i n g a q u e s t i o n r e l a t i n g t o t h e i r p o s i t i o n 

under a Roman-style usus i s much l e s s t e n a b l e than t h e 

a l t e r n a t i v e view o u t l i n e d above. T h i s a l t e r n a t i v e v i e i j 

r e q u i r e s a break w i t h t r a d i t i o n and r e c o g n i t i o n t h a t t h e 

F r a n c i s c a n s were n o t l e g a l i s t i c ; they accepted the enjoyment 
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of necessary lands and tenements t h r o u g h any means which 
d i d n o t c o n f l i c t w i t h t h e i r vows of p o v e r t y . The upshot 
of t h i s h i s t o r i c a l r e a l i s m i s the r e a l i z a t i o n t h a t i f 
B a r t o n i s c o r r e c t t h a t t he F r a n c i s c a n s were t h e f i r s t 
"who r e g u l a r l y had p r o p e r t y h e l d by o t h e r s t o t h e i r use",^^ 
i t was n o t j u s t one f o r m of "use" t h r o u g h which the f r i a r s 
b e n e f i t t e d . I t seems p o s s i b l e t h a t t h e r e were two e n t i r e l y 
d i s t i n c t forms of t h i r d p a r t y ownership b e n e f i t t i n g t he 
f r i a r s . ^ ^ The f i r s t , l i k e t h a t of t h e S t . Ebb's case, was 

borrowed f r o m p r i m a r i l y s e c u l a r sources; i t was indigenous 
51 52 and, as B a i l d o n and B a r t o n n o t e , merely "adopted" by 

the f r i a r s . 

The second, t o which t h i s account w i l l p r e s e n t l y t u r n , 

was more p u r e l y e c c l e s i a s t i c a l i n o r i g i n , more u n i v e r s a l i n 

scope, and more F r a n c i s c a n i n purpose and c h a r a c t e r . The 

r e t r o s p e c t i v e search f o r a c h a i n of i n s t i t u t i o n a l antecedents 

t o t h e f e o f f m e n t t o uses may have b l i n d e d l e g a l h i s t o r i a n s 

t o i t s e x i s t e n c e , or a l l o w e d i t t o be subsumed i n l a t e r 

m a n i f e s t a t i o n s of t h e "use", f r o m which i t seems t o be 

absent . One should n o t be s u r p r i s e d a t i t s disappearance. 

The S t . Ebb's case proves t h a t by 1308 a t t h e l a t e s t t h e r e 

was an E n g l i s h mechanism - t h e f e o f f m e n t t o uses - which 

served t h e f r i a r s ' purposes, and was f o r t h e i r i n t e r e s t s , 

g i v e n t h e i r Rule, adequate a t common law. As t h e "use" 

became i n c r e a s i n g l y the s u b j e c t of s u p e r v i s i o n by t h e k i n g ' s 

C h a n c e l l o r i n t h e l a t e f o u r t e e n t h c e n t u r y , the Franciscans 

had s t i l l more reason t o f e e l secure. That i s t o say, the 
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"use" was, even by 1308, growing•towards m a t u r i t y . The 

f r i a r s , t o o , were g r o w i n g , b u t away f r o m t he s t r i c t 
53 

adherence t o p o v e r t y of t h e i r e a r l y y e a r s . They were 

t h e r e f o r e growing out of t h e i r e a r l y need f o r t h i r d - p a r t y 

ownership; where i t was s t i l l f ound d e s i r a b l e , t h e r e was 

no reason f o r them n o t t o use t h e E n g l i s h f e o f f m e n t t o 

uses, c o g n i z a b l e f o r some purposes a t l e a s t i n E n g l i s h 

c o u r t s , u n l i k e t h e i r c a n o n i c a l e q u i v a l e n t . A c c o r d i n g l y , 

t h e l a t t e r , more d i s t i n c t i v e l y F r a n c i s c a n f o r m of t h i r d 

p a r t y enjoyment d i s a p p e a r e d , l e a v i n g only t h e f e o f f m e n t t o 

uses. But b e f o r e i t d i d , i t had a s i g n i f i c a n t h i s t o r y 

l a r g e l y n e g l e c t e d by l e g a l h i s t o r i a n s , a n d t o which t h i s 

study now t u r n s . 

To t r a c e t h e e a r l i e r , n on-English forms of t h i r d p a r t y 

enjoyment which t h e f r i a r s e n joyed, one must go back t o t h e 

v e r y e a r l y h i s t o r y of t h e F r a n c i s c a n s . Pope Honorius I I I 

had approved of t h e f o l l o w e r s of F r a n c i s , though t he Pope 

had f o u n d t h e i r proposed Rule, t h e Regula P r i m i t i v a of 1221, 

t o o u n s t r u c t u r e d . But Honorius I I I approved t he more 

d e t a i l e d Rule o f 1223, which F r a n c i s had d r a f t e d w i t h t h e 

h e l p o f h i s f r i e n d of a t l e a s t f i v e or s i x y e a r s , Ugolino 

d e i C o n t i , C a r d i n a l Bishop of O s t i a and nephew of Honorius 

I l l ' s p r e decessor. Pope Innocent I I I . ^ ^ At F r a n c i s ' s 

r e q u e s t ^ ^ Honorius had, i n 1217, made Ug o l i n o C a r d i n a l 
57 

P r o t e c t o r of the emerging Order of F r i a r s Minor. He seemed 

an i d e a l choice f r o m the s t a n d p o i n t of t h e Pope, ,as w e l l as 

of F r a n c i s . The Pope was eager t o t u r n t h e s p i r i t u a l z e a l 
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of t h e F r a n c i s c a n s i n t o an e v a n g e l i c a l t o o l i n t h e Church's 

s e r v i c e . U g o l i n o , sympathetic t o t h e m y s t i c a l t r a d i t i o n 

i n C h r i s t i a n i t y , was a l s o an a s t u t e and experienced s t a t e s -
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man and e c c l e s i a s t i c a l l e a d e r . F r a n c i s , f o r h i s p a r t , 
pursued h u m i l i t y i n p a r t t h r o u g h obedience t o the papacy, 

But he a l s o knew t h e v a l u e of ha v i n g f r i e n d s a t t h e i n s t i ­

t u t i o n a l h e a r t of t h e Church. U g o l i n o , h i s t r u s t e d f r i e n d 

and t h a t o f t h e popes, who shared h i s s p i r i t u a l i t y , i f n o t 

the f r i a r s ' way of l i f e , was t h e i d e a l r e p r e s e n t a t i v e of the 

F r i a r s Minor i n t h e C u r i a . 

U g o l i n o , son of a Count of Segni, pursued h i s e d u c a t i o n 

a t t h e u n i v e r s i t i e s of P a r i s and Bologna, t w i n c e n t e r s of 

the Roman law r e v i v a l , and f o n t s of t h e o l o g i c a l and canon 

law s t u d i e s . He became, by comparison t o h i s peers i n 

h i s t o r i c a l r e t r o s p e c t , a " b r i l l i a n t t h e o l o g i a n and c a n o n i s t . "̂ •'' 

He used t h i s t r a i n i n g t o t h e advantage of the f r i a r s f i r s t 

and c o n s p i c u o u s l y when, a f t e r F r a n c i s r e t u r n e d f r o m a t r i p 

t o t h e Holy Land and Egypt t o f i n d t h e f r i a r s a t Bologna had 

bought a house, he r e s o l v e d t h e r e s u l t i n g s p i r i t u a l c r i s i s 

w i t h i n t h e Order by p r o c l a i m i n g t h a t he owned t h e house, 
62 

but would a l l o w t h e f r i a r s t o i n h a b i t i t . Indeed, P h i l i p 

o f P e r u g i a , w r i t i n g i n t h e e a r l y f o u r t e e n t h c e n t u r y , says 

F r a n c i s had f o r e s e e n t h e need f o r t he Order's C a r d i n a l 
/To 

P r o t e c t o r t o p l a y p r e c i s e l y t h i s r o l e . At l e a s t one 

h i s t o r i a n has been t o o q u i c k t o c a l l t h i s a d e c i s i v e moment 

i n t h e h i s t o r y of l a n d o w n e r s h i p b u t i t does evidence a 

growing t r e n d towards t he r e v i v a l of Roman law's b i f u r c a t e d 
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ownership o f l a n d , a c o n c e p t u a l i z a t i o n which, t h r o u g h 
c a n o n i c a l m o d i f i c a t i o n s , became a r e g u l a r f e a t u r e of 
F r a n c i s c a n l i f e . The Bologna house c r i s i s i s j u s t t h e f i r s t 
i n s t a n c e of Ugoli n o ' s e x e r c i s e of h i s c i v i l and canon law 
l e a r n i n g t o f a c i l i t a t e t h e f r i a r s ' observance of t h e i r 
R u le, w h i l e making them i n c r e a s i n g l y dependent on the 
i n s t i t u t i o n a l Church. 

When e l e c t e d t o t h e papacy i n 1227, U g o l i n o , now Pope 

Gregory I X , f o r g o t n e i t h e r t he f r i a r s , n o r h i s i n t e r e s t 

i n canon law.^^ The c o m b i n a t i o n produced r e s u l t s i n t e r e s t ­

i n g i n t h e c o n t e x t o f t h i s s t u d y . Gregory IX was a s t u t e 

enough t o r e a l i z e t h a t , i n ad d r e s s i n g t he Fra n c i s c a n s ' need 

f o r p r o p e r t y w h i l e r e s p e c t i n g t h e i r u n w i l l i n g n e s s t o own 

i t , he was advancing t h e Church's i n t e r e s t . An e v a n g e l i c a l 

c a l l t o p o v e r t y would n o t be very e f f e c t i v e i f not accompanied 
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by t h e f r i a r s ' own example of r a d i c a l C h r i s t i a n p o v e r t y . 
The f r i a r s i n England achieved success i n a t t r a c t i n g 

68 
audiences, p e n i t e n t s , alms, and v o c a t i o n s , an i n d i c a t i o n , 

t h a t t h e y were i n f a c t o b s e r v i n g t h e i r vows of p o v e r t y t o 

th e p o p u l a r s a t i s f a c t i o n . 

The f r i a r s seem, indeed, t o have been t o o hard on them­

s e l v e s ; t h e i r a n t i - m a t e r i a l i s m was d e p r i v i n g t h e i r growing 

numbers of t h e v e r y r e q u i s i t e s of l i f e . T h e r e f o r e i n 

response t o a r e q u e s t f r o m t h e Order's p r o v i n c i a l m i n i s t e r s 

f o r an a u t h o r i t a t i v e i n t e r p r e t a t i o n of t h e Rule and 

Testament, on 28 September 1230 Gregory IX promulgated t he 
69 

b u l l Quo e l o n g a t i . For t h e purposes of t h i s study, t h i s 
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b u l l i s i m p o r t a n t f o r i n t e g r a t i n g t h e enjoyment-ownership 
70 

dichotomy f o r m a l l y i n t o canon law. E s s e n t i a l l y Quo 

e l o n g a t i e l a b o r a t e d t h e concept of " s p i r i t u a l f r i e n d s " 

f i r s t s e t f o r t h i n t h e Rule of 1223, no doubt under Ugolino's 

i n f l u e n c e . The s p i r i t u a l f r i e n d s c o u l d h o l d n e c e s s i t i e s 

f o r t h e f r i a r s use; t h e b u l l seems t o have been e q u a l l y 

a p p l i c a b l e t o what today's lawyer would c a l l r e a l as w e l l 

as p e r s o n a l p r o p e r t y . T h i s d e p a r t u r e f r o m F r a n c i s ' s aim of 

a b s o l u t e l a c k of p r o p e r t y had been f o r e s e e a b l e t o the fo u n d e r , 

as i t had been foreshadowed i n the Rule of 1223 and i n the 

r e s o l u t i o n o f t h e Bologna house c r i s i s . Gregory IX, as a 

f r i e n d o f F r a n c i s and of t h e F r a n c i s c a n s , deemed t h e com­

promise of Quo e l o n g a t i p r e f e r a b l e t o u n l e a s h i n g l a r g e 

numbers of beggars on t h e w o r l d , o r , by the i m p r a c t i c a b i l i t y 

of t h e aim of a b s o l u t e p o v e r t y , a l l o w i n g n e c e s s i t y t o 

appear t o be h y p o c r i s y . Both r i s k s would have brought 

t h e f r i a r s f r o m p o p u l a r i t y i n t o d i s r e p u t e . 

A messenger, John of Malvern, p e r s o n a l l y brought a 
copy of Quo e l o n g a t i t o England s h o r t l y a f t e r i t s promulga-

71 
t i o n . Most l i k e l y , t h e f r i a r s welcomed the Pope's 
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i n t e r e s t , but Quo e l o n g a t i d i d n o t change the l i f e of t h e 

E n g l i s h f r i a r s s i g n i f i c a n t l y , i f a t a l l . The E n g l i s h f r i a r s , 

a t l e a s t , seem a l r e a d y t o have had recourse t o the Roman law 

ant e c e d e n t s of Quo e l o n g a t i ' s " s p i r i t u a l f r i e n d s " . I n 

C a n t e r b u r y , Thomas de E c c l e s t o n notes t h a t i n 1225 the 

townspeople gave t h e f r i a r s t h e enjoyment of a chapel and 

house, " q u i a f r a t r e s n i h i l omnino a p p r o p r i a r e s i b i v o l u e r u n t . 
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f a c t a e s t c o m m u n i t a t i c i v i t a t i s p r o p r i a , fratrifcus v e r o p r o 
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c i v i u m l i b i t u commodata." Holdsworth noted i n t h i s 

account t h e Roman commodata; and i n another of the same 

year c o n c e r n i n g t h e f r i a r s i n London, he p e r c e i v e d t he 

Roman u s u f r u c t . E c c l e s t o n r e p o r t s , "Londoniae "autem] 

h o s p i t a t u s e s t f r a t r e s dominus Johannes Ywin, q u i emptam 

pro f r a t r i b u s aream c o m m u n i t a t i c i v i u m a p p r o p r i a v i t , 

f r a t r i b u s autem u s u f r u c t u m ejus^em]|pro l i b i t u dominorum 
75 

d e v o t i s s i m e d e s i g n a v i t ...." A f i f t e e n t h c e n t u r y R e g i s t e r 
of t h e London f r i a r s r e c o r d s t h e deed r e f e r r e d t o i n t h e 
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l a t t e r a ccount, but i t does not r e f e r t o u s u f r u c t . The 

R e g i s t e r does, however, r e c o r d t h a t p r i o r t o i n h a b i t i n g t h e 

house r e f e r r e d t o i n the deed and i n Ec c l e s t o n ' s account, 

the London f r i a r s had occupied, but n o t owned, another: 

"conduxerunt s i b i / f r a t r e s / per amicos s p i r i t u a l e s domum 
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quandam i n C o r n h y l l a Johanne Tra v e r s ...." 

C l e a r l y , t h e n , Quo e l o n g a t i was not the E n g l i s h f r i a r s ' 

f i r s t e x p e r i e n c e w i t h t h e concept of possession of p r o p e r t y 

by " s p i r i t u a l f r i e n d s " t o t h e f r i a r s ' use. Thomas de 

E c c l e s t o n and the London R e g i s t e r prove t h a t , i n one fo r m 

or a n o t h e r t he E n g l i s h f r i a r s were b e n e f i c i a r i e s of o t h e r s ' 

ownership f r o m t he time of t h e i r a r r i v a l i n England. I t 

seems l i k e l y t h a t f o r t h e i r own i n t r a m u r a l purposes t he 

f r i a r s f o u n d t h e arrangement e n t i r e l y adequate. Besides, 

i t would n o t have mattered i f they were d i s s a t i s f i e d , f o r 

t h e Rule of 1221 f o r b a d e any a t t e m p t t o enforce i n t e r e s t s 
78 

i n l a nds and tenements. I n a d d i t i o n , i t i s u n l i k e l y t h a t 
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e i t h e r C a r d i n a l P r o t e c t o r or pope would have a l l o w e d the 

f r i a r s t o be defrauded of t h e i r p r o p e r t y needs. 

On t h e ot h e r hand, when d e a l i n g w i t h t he e x t r a -

e c c l e s i a s t i c a l w o r l d , E n g l i s h f r i a r s p r o b a b l y found i t 

b e s t t o observe t h e r u l e s of t h e s e c u l a r forum. I f t h i s 

i s a c o r r e c t s u p p o s i t i o n , i t e x p l a i n s why the f r i a r s i n 

St. Ebb's were the c e s t u i s o f what appears t o be a f e o f f ­

ment t o uses g r a n t e d by thfe E a r l of C o r n w a l l . The g e n e r a l 

concept was n o t h i n g new t o t h e f r i a r s and, a l t h o u g h they 

were n o t t o a t t e m p t t o e n f o r c e t h e i r enjoyment i n t e r e s t i n 

p r o p e r t y , one would be s u r p r i s e d i f they chose t o p r e v a i l 

upon an i n t e n d i n g g r a n t o r t o t r a n s f e r t h e p r o p e r t y by a 

means u n f a m i l i a r and t o t a l l y o u t s i d e t h e bounds of r o y a l 

j u s t i c e . 

N o t h i n g e l s e r e l a t i n g t o t h e E n g l i s h f r i a r s would 

enhance an u n d e r s t a n d i n g of the E n g l i s h f e o f f m e n t t o uses. 

But a c u r s o r y l o o k a t t h e p a p a l b u l l s which f o l l o w e d and 

e l a b o r a t e d on Quo e l o n g a t i i s u s e f u l t o p r o v i d e an idea of 

what n o t i o n s of p r o p e r t y ownership the medieval C h a n c e l l o r s 
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of England, n e a r l y a l l of them h i g h - r a n k i n g e c c l e s i a s t i c s , 
may have had i n l i n d when i t f e l l t o them t o enforce 

f e o f f m e n t s t o uses. 

Two y e a r s a f t e r Gregory IX's death i n 12J^1, the 

C a r d i n a l o f Genoa, S i n i b a l d o F i e s c h i , was e l e c t e d Pope, 

t a k i n g t h e name Innoc e n t I V . Innocent IV, h i m s e l f a p r o -
8 0 

minent canon la w y e r , promulgated two b u l l s r e l e v a n t t o 

enjoyment w i t h o u t ownership of p r o p e r t y , both d i r e c t e d a t 
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t h e F r a n c i s c a n s and b u i l d i n g on the f o u n d a t i o n of Quo 

e l o n g a t i . 
81 

The f i r s t , Ordinem vestrum, a l t e r e d t he s i t u a t i o n 

a f t e r Quo e l o n g a t i i n t h a t w h i l e lands and tenements used 

by t h e f r i a r s had, under t h e e a r l i e r b u l l , remained i n the 

ownership o f i t s donors, under Ordinem vestrum, the Holy See 

was t o have t i t l e t o . t h e p r o p e r t y u n l e s s the donor e x p r e s s l y 
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r e s e r v e d h i s r i g h t s i n i t . I n a d d i t i o n , f r i a r s were 
a l l o w e d t h e enjoyment of p r o p e r t y n o t only necessary, but 
a l s o merely u s e f u l . The other b u l l of Innocent IV, Quanto 

8Z. 

s t u d i o s u s , gave t h e f r i a r s ' p r o v i n c i a l m i n i s t e r s power t o 

a p p o i n t agents t o buy, s e l l , and a d m i n i s t e r p r o p e r t i e s h e l d 

i n t h e f r i a r s ' b e h a l f , a c c o r d i n g t o t h e f r i a r s ' i n s t r u c t i o n s . 

Many f r i a r s b e l i e v e d t h a t t h i s l a s t b u l l , i n p a r t i c u l a r , 

c r ossed t h e l i n e between p o v e r t y and ownership; i t gave 

t h e f r i a r s t o o much c o n t r o l over t h e i r p r o p e r t y . Accord­

i n g l y , i n t h e i r chapter meetings of 1254- and 1260, they 

v o l u n t a r i l y chose t o adhere t o the more s t r i n g e n t g u i d e l i n e s 

of Quo e l o n g a t i , and not t o a v a i l . t h e m s e l v e s of the two 

b u l l s of In n o c e n t IV. 

Bonaventura, who had become M i n i s t e r General of the 

Order i n 1257, may have guided t h e f r i a r s t o t h e i r d e c i s i o n , . 
f o r h i s E x p o s i t i o r e g u l a e reaches p r e c i s e l y the same c o n c l u -
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s i o n . Not s u r p r i s i n g l y , Bonaventura seems t o have analyzed 

t h e f r i a r s ' i n t e r e s t s i n Roman law terms, s e p a r a t i n g dominium 

f r o m u s u f r u c t u s of p r o p e r t y . He r e i t e r a t e d t h e ban on the 

f r i a r s ' a t t e m p t i n g t o enf o r c e t h e i r own p r o p e r t y i n t e r e s t s . 
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And he a s s e r t e d t h a t a l l p r o p e r t y the f r i a r used a c t u a l l y 
87 

belonged t o t h e Church. C r i t i c s , i n c l u d i n g some w i t h i n 

t h e Church, saw t h e l a t t e r a s s e r t i o n as an empty r e c i t a t i o n 

designed t o p e r p e t r a t e a con v e n i e n t r u s e . I n 1270, Gerard 
88 

of A b b e v i l l e , a p r i e s t , made t h i s c o m p l a i n t , and i t would 
serve as the f o u n d a t i o n of Pope John X X I I ' s b u l l Ad 

89 
c o n d i t o r e m canonum which n e v e r t h e l e s s r e t a i n e d t h e dominium-
usus dichotomy as regarded lands and tenements (over which 

90 
th e Church r e t a i n e d dominium). 

The F r a n c i s c a n e x p e r i e n c e w i t h , and p a p a l pronouncements 

c o n c e r n i n g , t h i r d p a r t y enjoyment of p r o p e r t y h e l d by o t h e r s 

i l l u s t r a t e s c e r t a i n p o i n t s h i t h e r t o l a r g e l y overlooked by 

l e g a l h i s t o r i a n s . F i r s t , t h e i n s t i t u t i o n a l Church developed 

a canon law framework t o accomodate i t s F r a n c i s c a n members. 

T h i s framework, l i k e t h e canon law as a whole, borrowed and 

adapted Roman c i v i l law t e r m i n o l o g y . Second, t h e c a n o n i c a l 

response, as w e l l as i t s Roman law an t e c e d e n t s , c o u l d n o t 

but have been i n t h e minds of t h e h i g h r a n k i n g e c c l e s i a s t i c s 

who shaped t h e development of the f e o f f m e n t t o uses as 
91 

m e dieval C h a n c e l l o r s of England. 

But t h e St. Ebb's case of 1308 i l l u s t r a t e s t h a t by t h a t 

d ate a t t h e l a t e s t , two d i s t i n c t forms of t h i r d p a r t y e n j o y ­

ment were o p e r a t i v e i n E n g l i s h F r a n c i s c a n l i f e . The f e o f f ­

ment t o uses which gave r i s e t o the S t . Ebb's case borrowed 

n o t h i n g f r o m t h e Romano-canonical dominium-usus dichotomy^ 

of ownership. l e t t h e analogy was, f r o m t he b e n e f i c i a r i e s ' 

s t a n d p o i n t , c l o s e enough t h a t t h e f r i a r s would not have 
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b a l k e d a t t h e E a r l of Co r n w a l l ' s p r e f e r e n c e f o r t h e ad opus 

"use" i n making h i s g r a n t . Indeed, i t i s l i k e l y t h a t , as 

th e E n g l i s h f e o f f m e n t t o uses grew t o m a t u r i t y , and sin c e 

t h e common law c o u r t s e f f e c t u a t e d t h e u n d e r l y i n g f e o f f m e n t , 

t h e f r i a r s f e l t t h e i r t h e o l o g i c a l and l e g a l p o s i t i o n secure 

enough w i t h i n t h e emerging E n g l i s h l e g a l topography t o a l l o w 

t h e i r e a r l i e r Romano-canonical n o t i o n s of ownership t o f a l l 
92 

i n t o desuetude. 

The h i s t o r i c a l c o n c l u s i o n , t h e n , i s t h a t the 

Fr a n c i s c a n s may have p r o v i d e d t h e occasion f o r the i n t r o ­

d u c t i o n of Roman c i v i l law t e r m i n o l o g y and concepts i n t o 

t h e f i e l d l a t e r occupied by t h e f e o f f m e n t t o uses, b u t t h a t 

those Roman law concepts had no d i r e c t i n f l u e n c e on t h e 

development of t h e E n g l i s h "use". They were separate l e g a l 

d e v i c e s t o the F r a n c i s c a n s , and should remain so t o 

h i s t o r i a n s of t o d a y . The Roman law's s p l i t ownership 

remained r e s t r i c t e d t o F r a n c i s c a n (and p o s s i b l y other e c c l e ­

s i a s t i c a l ) needs; i t made no i n c u r s i o n s i n t o E n g l i s h s e c u l a r 

l i f e . The f e o f f m e n t t o uses, t h e n , was a predominantly 

E n g l i s h i n s t i t u t i o n , i n o r i g i n as w e l l as i n l a t e r 

a p p l i c a t i o n . 
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5. E p i d k e i a and t h e C h a n c e l l o r ' s Enforcement 
of t h e Feoffment t o Uses 

I n c o n s i d e r i n g t h e e a r l y f e o f f m e n t t o uses, Milsom 

comments: "The r i s e of t h e e q u i t a b l e j u r i s d i c t i o n and the 

r i s e o f uses have been c o n s i d e r e d s e p a r a t e l y by h i s t o r i a n s , 

who have assumed t h e former as a necessary c o n d i t i o n of t h e 

l a t t e r . But i t i s l i k e l y t h a t uses were as much a cause as 

a p r o d u c t o f r e g u l a r chancery i n t e r v e n t i o n , of an e q u i t a b l e 

j u r i s d i c t i o n which v;ould evolve i n t o a secondary system of 

law . " ^ Milsom's h y p o t h e s i s conforms t o the evidence, and 

i s an i m p o r t a n t a s s e r t i o n . But i n making t h i s p o i n t , one 

must make t h e f u r t h e r a s s e r t i o n t h a t w h i l e "Hises" may have 

g r e a t l y s t i m u l a t e d the Chancery's r e g u l a r e q u i t a b l e j u r i s ­

d i c t i o n , i t i s v e r y l i k e l y t h a t t h e medieval Chancellors' 

awareness of l o n g s t a n d i n g e q u i t a b l e p r i n c i p l e s s t i m u l a t e d 

them t o t a k e j u r i s d i c t i o n over uses i n the f i r s t p l a c e . 

T h i s study now t u r n s t o a b r i e f e x p o s i t i o n of the basic 

e q u i t a b l e p r i n c i p l e of e p i e i k e i a , f o l l o w i n g i t i n t o some 

e a r l y p e t i t i o n s t o t h e C h a n c e l l o r r e l a t i n g t o f e o f f m e n t s t o 

uses. 

A r i s t o t l e f i r s t a r t i c u l a t e d the e q u i t a b l e concept i n 

h i s Nicomachean E t h i c s , i n which he s t a t e d , "the e q u i t a b l e 

{T'C kTrcGLKe^ ) i s j u s t , b u t n o t t h e l e g a l l y j u s t but a 
2 

c o r r e c t i o n of l e g a l j u s t i c e . " But he d i d not mean t o set 

th e e q u i t a b l e p r i n c i p l e a t odds w i t h t h e law. I n s t e a d , 

A r i s t o t l e t h o u g h t t he e q u i t a b l e was i m p l i c i t i n lav;s which, 
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because of t h e i r g e n e r a l a p p l i c a b i l i t y are d r a f t e d i n 

g e n e r a l terms, opening the p o s s i b i l i t y t h a t i n a g i v e n case 

the law as d r a f t e d may not be an adequate r e p r e s e n t a t i o n 

of t h e e q u i t y i t i n t e n d s . The P h i l o s o p h e r puts i t t h u s : 

"When t h e law speaks u n i v e r s a l l y , ... and a case a r i s e s on 

i t which i s not covered by t h e u n i v e r s a l statement, then i t 

i s r i g h t , where t h e l e g i s l a t o r f a i l s us and has e r r e d by 

o v e r s i m p l i c i t y , t o c o r r e c t the omission - t o say what the 

l e g i s l a t o r h i m s e l f would have•said had he been p r e s e n t , and 

would have p u t i n t o h i s law i f he had known .... And t h i s 

i s t h e n a t u r e of t h e e q u i t a b l e , a c o r r e c t i o n of law where 
3 

i t i s d e f e c t i v e owing t o i t s u n i v e r s a l i t y . " 

F i n a l l y , i n a statement r e d o l e n t of w i s h f u l - t h i n k i n g , 

A r i s t o t l e adds t h a t t h e e q u i t a b l e man, "though he has t h e 

law on h i s s i d e i s e q u i t a b l e ...."^ Here, the Philosopher 

v i r t u a l l y d e f i n e s a term by means of t h e t e r m , but h i s 

m i n i m a l meaning i s n o n e t h e l e s s c l e a r : t o do e q u i t y i s t o go 

beyond t h e law, b u t n o t f a r t h e r t h a n t h e law's shadow 

extends. The p o i n t i s s i g n i f i c a n t f o r t h e understanding 

of t h e C h a n c e l l o r ' s e q u i t a b l e r o l e i n t h e enforcement of 

f e o f f m e n t s t o uses. The C h a n c e l l o r went beyond the law i n 

an area n e i t h e r preempted by, nor i l l e g a l under the common 

law of England.^ That t h e common law d e c l i n e d t o e n f o r c e 

c e s t u i s ' e x p e c t a t i o n s under "uses" d i d not i n d i c a t e t h e 

"use's" i l l e g a l i t y , but a c o m b i n a t i o n of a l i n g e r i n g f e u d a l 

p o l i c y ^ and a j u d i c i a l d e t e r m i n a t i o n t h a t i n t h e matter of 

ownership of f r e e h o l d s i m p l i c i t y and c e r t a i n t y was b e t t e r 
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t h a n c o m p l i c a t i n g m a t t e r s by r e c o g n i z i n g and e n f o r c i n g d u a l 
7 

r i g h t s of ownership. I n a land-based p o l i t i c a l and economic 

system, t h e common law judges' r i g i d i t y t o the p o i n t of 

i n f l i c t i n g g r e a t h a r d s h i p on c e s t u i s was understandable. 

The key p o i n t , t h e n , i s t h a t i n r e c o g n i z i n g c e s t u i r i g h t s 

i n f e o f f m e n t s t o uses, t h e medieval C h a n c e l l o r s were a c t i n g 

i n a complementary, and not a competing, r o l e v i s - a - v i s t h e 

common law c o u r t s , i n e n t i r e l y t h e way A r i s t o t l e e n v i s i o n e d . 

But because t h e r e were t o o few A r i s t o t e l i a n " e q u i t a b l e " men 

s e r v i n g as f e o f f e e s , some c e s t u i s had t o r e s o r t t o the 

C h a n c e l l o r ' s e q u i t a b l e sense i n s t e a d . 

The A r i s t o t e l i a n n o t i o n of e q u i t y becomes an 

e c c l e s i a s t i c a l c o n t r i b u t i o n t o the C h a n c e l l o r ' s enforcement 

of f e o f f m e n t s t o uses because i t was e s p e c i a l l y through the 

Church's most prominent s y s t e m a t i c t h e o l o g i a n , Thomas 

Aquinas, t h a t A r i s t o t e l i a n e p i e i k e i a was recovered and 

e f f e c t u a t e d i n t h e Middle Ages. Aquinas, w r i t i n g approxima­

t e l y a c e n t u r y a f t e r G r a t i a n ' s Decretum had appeared, 

s u c c i n c t l y d e s c r i b e d t h e j u r i s p r u d e n t i a l space canon law 

was t o f i l l i n t h e Church: " s i c u t ad seculares p r i n c i p e s pertinet 
praecepta l e g a l i a j u r i s n a t u r a l i s determinativa tradere, de 

h i s quae: pertinent ad u t i l i t a t e m conanunem i n temporalibua 

rebus, i t a etiam ad praelatos e c c l e s i a s t i c o s p e r t i n e t ea 

s t a t u t i s praecipere quae ad u t i l i t a t e m conmunem f i d e l i c m 

pertinent i n s p i r i t u a l i b u s boxiis." 
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G r a t i a n , f o r h i s p a r t , d i d n o t doubt t h e v a l i d i t y or 

u t i l i t y o f , h i s e n t e r p r i s e ; he s e t out t o u n i f y the Church's 

law i n t o a s i n g l e a u t h o r i t a t i v e t r e a t i s e as h i s t i t l e , 

C oncordia D i s c o r d a n t i u m Canonum, makes clear.''"'^ This work, 

commonly c a l l e d t h e Decretum, never r e c e i v e d o f f i c i a l 

endorsement, y e t i t was t h e u n r i v a l l e d canon law a u t h o r i t y 

i n England, as t h r o u g h o u t Christendom, f o r t h i r t y or f o r t y 

y e a r s a f t e r i t s c o m p l e t i o n about 114.0.^^ And, i n t h i r t e e n t h 

c e n t u r y Oxford and Cambridge, G r a t i a n ' s Decretum c o n s t i t u t e d 
12 

t h e b a s i c source of canon law i n s t r u c t i o n . Even a f t e r i t s 
p e r i o d of u n r i v a l l e d sway, t h e Decretum remained t h e f i r s t 

13 
and f u n d a m e n t a l r e f e r e n c e p o i n t i n canon law. As a r e s u l t , 

one cannot determine t h e importance of G r a t i a n ' s n o t i o n of 

an e p i e i k e i a by t h e b r e v i t y of i t s a r t i c u l a t i o n . G r a t i a n 

s t a t e d : " c o n s u e t u d i n i s autera u e l c o n s t i t u t i o n i s r i g o r 

nonnumquam r e l a x a t u r ."'''̂  . I n s h o r t , G r a t i a n ' s f o r m u l a t i o n 

of a d i s p e n s i n g e q u i t y w i t h i n t h e c o n t e x t of the Church''"^ 

reached a l a r g e audience, some of t h e E n g l i s h members of 

which c e r t a i n l y occupied p o s i t i o n s of g r e a t s i g n i f i c a n c e 

i n Church and s t a t e - i n c l u d i n g r o y a l judges'*"^ - a t the 

dawn of t h e f e o f f m e n t t o uses and t h e r i s e of the C h a n c e l l o r ' s 
17 

e q u i t a b l e j u r i s d i c t i o n . 

G r a t i a n d i v i d e d r e l i g i o u s usage i n t o " m o r a l i a " and 

" m y s t i c a " . The l a t t e r were v a r i a b l e m a n i f e s t a t i o n s of the 

unchanging t r u t h s of t h e f o r m e r . A c c o r d i n g l y , G r a t i a n saw 

th e customs of t h e Jewish law as " m y s t i c a " , p r e f i g u r a t i o n s 
18 

of t h e C h r i s t i a n sacraments. The Old Testament " m o r a l i a " 
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c o u l d be p r e s e r v e d even by w h o l l y d i s c a r d i n g t he "mystica" 
of Jewish r e l i g i o s i t y , a c c o r d i n g t o G r a t i a n . Though not i n 
h i g h l y developed, f o r m , t h i s t h e o r y d i d a l l o v ; f o r the 
replacement of human a c c r e t i o n s i n t h e i n t e r e s t of p r e s e r ­
v i n g t h e d i v i n e essence of r e l i g i o n . And coming i n t h e con­
t e x t of t h e c a n o n i s t ' s h i e r a r c h y of laws, one can conclude 
t h a t t h e customary law a t t h e base of the l e g a l h i e r a r c h y 

c o u l d i f e x p e d i e n t be changed t o r e f l e c t more p r e c i s e l y the 
19 

n a t u r a l - d i v i n e lav7 a t t h e t o p of t h e h i e r a r c h y . 
Aquinas r e f l e c t s t h e same t h i n k i n g i n s t a t i n g t h a t " l e x 

% a t u r a i L i s non. immutatur quin ut in.pluribus: s i t rectum semper 

qviod l e x n a t u r a l i s habet; potest tamen mutarl. et in. a l l quo 

partioulGurl. et. i n pauoloribus, propter ali(|uas s p e c i a l e s causas 
20 

iimpedientes; observ/antiam. talium praeceptorxim... 
But: Aquinas goes beyond ai-

c o n s i d e r a t i o n o f l e x n a t u r a l i s t o d e a l w i t h l e x humana: 

"oportet leges humanaa esse; proportionatas ad bonum commune." 

Bonum autem [commune] constat ex multis; eit ideo oportet 

quod l e x ad m u l t a i r e s p i c i a t , et secundum personas et ~ 

secimdum negotia et secundum tempora," And 

i n a c l a s s i c r e s t a t e m e n t of t h e A r i s t o t e l i a n concept, 

Aquinas c o n t i n u e s : ^ "Contingit autem multoties qjiod a l i q u i d 

observari. communi s a l u t i e s t u t i l e ut i n pluribus, jQjuodJ teunen 

i n a l i q j i i b u s casibus est. maxime nocivum. Quia, i g i t u r l e g i s l a t o r 

non potest- omnes singulsa!es casus i n t u e r i , proponit legem secundum 
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ea quae i n p l i i r i b u s accidunt, ferens intentionem suam ad 
22 

communem u t i l i t a t e m . " 

I n such cases, Aquinas r e c o g n i z e d t h a t t h e r u l e should 

be dispensed f r o m , b u t o n l y by t h e h i g h e s t a u t h o r i t y i n the 

are a . He d i d n o t r e l i s h t h e thought of i n d i v i d u a l choice 
23 

i n t h e observance o f e i t h e r canon or s e c u l a r law. 

A c c o r d i n g l y , when he a p p l i e d t h e e p i e i k e i a p r i n c i p l e t o 

s e c u l a r l a w s , he s i t u a t e d d i s p e n s i n g a u t h o r i t y w i t h t h e 
s o v e r e i g n . "Est etiam princeps," Aquinas said,"supra, legem 
inquantum, s i expediens f u e r i t , potest legem mutare, et .in ea 

24. 

dispensare pro loco et tempore." 

The C h a n c e l l o r of England was the k i n g ' s c h i e f c i v i l 

s e r v a n t , de f a c t o v i c e - r e g e n t , and c h i e f statesman. 

A c c o r d i n g l y , what became h i s e q u i t a b l e j u r i s d i c t i o n - the 

power t o a l t e r t h e common law r u l e i n a p a r t i c u l a r case -

was i n accordance w i t h Aquinas' i n j u n c t i o n t h a t the power 

t o do e q u i t y should r e s i d e i n t h e r u l e r . This p o i n t i s 

b u t t r e s s e d by t h e r e a l i z a t i o n t h a t t h e C h a n c e l l o r ' s 
25 

e q u i t a b l e j u r i s d i c t i o n was by d e l e g a t i o n of the k i n g . 

P e t i t i o n s f o r e q u i t a b l e r e d r e s s vere f i r s t addressed t o the 
26 

k i n g , who d e l e g a t e d them t o h i s C o u n c i l f o r d e t e r m i n a t i o n . 

Of t h e C o u n c i l ' s members, t h e C h a n c e l l o r was the one most 

l i k e l y t o .have r e c e i v e d t r a i n i n g i n canon law and t h e o l o g y -

and t h e r e f o r e i n r e j u v e n a t e d A r i s t o t e l i a n e q u i t y . I n 

a d d i t i o n , t h e C h a n c e l l o r headed t h e k i n g ' s s e c r e t a r i a t , t h e 

Chancery, t h r o u g h which common law w r i t s v/ere o b t a i n a b l e . 

The C h a n c e l l o r was, f o r a l l these reasons, the most a p p r o p r i a t e 
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r o y a l o f f i c i a l t o whom t h e k i n g c o u l d d e l e g a t e h i s e q u i t a b l e 

r o l e i n t h e a d m i n i s t r a t i o n of j u s t i c e . 

But much as t h e common lav; courts, had good reason n o t 

t o e n f o r c e f e o f f m e n t s t o uses, t h e C h a n c e l l o r had every 

reason n o t t o seek t o change t h e common law t o p r o t e c t 

c e s t u i s . For t h e C h a n c e l l o r , as t h e k i n g ' s v i r t u a l a l t e r 

ego sought f i r s t and foremost t o m a i n t a i n t he r u l e of law 

i n an o f t e n t u r b u l e n t kingdom. To do so r e q u i r e d t h a t t h e 

law remain r e l a t i v e l y unchanging. Aquinas had rec o g n i z e d 

th e C h a n c e l l o r ' s i n t e r e s t : "Habet. autem ipsa, l e g i s mutatio, 

C[uantum i n se est, detrimentum. qjioddam communis s a l u t i s , cfolm ad 

observantiam legum plurimum valet, consuetude.... Unde qusndo 

mutatur l e x dimi n u i t u r v i s c o n s t r i c t i v a l e g i s , inquantum t o l l i t u r 

consuetude. Et ideo- nunquam debet mutsiri. lex humana, n i s i ex a l i a 

parte tantum recompensetur communi s a l u t i . quantum ex i s t a 
27' 

parte derogatur." 

V / r i t i n g n e a r l y t h r e e hundred years a f t e r Aquinas, St. 

Germain's d o c t o r of d i v i n i t y r e s t a t e d t h e e q u i t a b l e p r i n : c i p l e 

"Equyte", he a s s e r t e d , " i s a ryghtwysenes t h a t c o n s i d e r y t h 

a l l t h e p e r t y c u l e r cyrcumstaunces of t h e dede whiche a l s o 
28 

i s temperyd w i t h t h e swetnes of mercye." S i g n i f i c a n t l y , 

i t i s n o t t h e s t u d e n t o f common law, but the do c t o r of 

d i v i n i t y who expounds t h e concept of e q u i t y . Indeed, the 

Student had s t i m u l a t e d t h e Doctor's d i s c o u r s e w i t h t h e 

r e q u e s t , "shewe me what i s t h a t e q u y t i e y t thou h a s t spoken 
29 

of b y f o r e : and t h a t t h o u woldest t h a t I shulde keep." 
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Note t h a t t h e Student's r e q u e s t i m p l i e s t h a t t h e do c t o r of 

d i v i n i t y wanted t h e Student, as t h e p e r s o n i f i c a t i o n of the 

common law, t o do e q u i t y . I n ot h e r words, t he Doctor wanted 

t h e law t o t a k e account of e q u i t a b l e c o n s i d e r a t i o n s i n 

p a r t i c u l a r f a c t u a l c o n t e x t s . Vj'hat t h e Doctor d i d not seek, 
30 

t h e n , was a change i n the common law. The common law's 

f a i l u r e t o do e q u i t y i n cases a r i s i n g f r o m f e o f f m e n t s t o 

uses c r e a t e d t h e breach i n t o which t h e C h a n c e l l o r , as "keeper 
31 

of t h e k i n g ' s conscience," stepped and out of which, as 

Milsom n o t e d , t h e C h a n c e l l o r ' s e q u i t a b l e j u r i s d i c t i o n may 

i n l a r g e measure have grown. 

St. Germain's d o c t o r of d i v i n i t y c o n t i n u e s t o t e l l t h e 

Student about e q u i t a b l e p r i n c i p l e s , t h i s t i m e w i t h r e s p e c t 

t o l a w s , w i t h t h e c l e a r i m p l i c a t i o n t h a t e q u i t y e x i s t e d i n 

canon law and t h e o l o g y , b u t v;as a s t r a n g e r t o t h e E n g l i s h 

common law of the t i m e . I n h i s words, 
makers of lawes t a k e hede t o suche thynges 
as may o f t e n come and not t o euery p a r t i c u l e r 
case f o r t h e y coulde n o t though they wolde/_ ._7 
And t h e r f o r e t o f o l o w e t h e wordes of the lawe 
were i n some case both agaynst l u s t y c e & the 
common w e l t h : w h e r f o r e i n some cases i t i s 
good and even necessary t o leue the wordis 
of t h e lawe 6 t o f o l o w e t h a t reason and 
Just y c e r e q u y r e t h & t o t h a t i n t e n t e q u y t i e 
i s ordeyned t h a t i s t o say t o tempre and 
my t t y g a t e t h e ryg o u r e of the lawe. And i t 
i s c a l l e d a l s o by some men e p i c a i a . The 
whiche i s no other thynge b u t an excepcyon 
of t he lawe of god or of the lawe of reason 
f r o m t h e g e n e r a l l r e w l e s of t h e lawe of man: 
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when they by reason of t h e y r g e n e r a l y t y e 
wolde i n any p a r t y c u l e r case luge agaynste t he 
lawe of god or t h e lawe of reason the whiche 
exce p c i o n i s s e c r e t e l y vnderstande i n euery 

32 
g e n e r a l l r e w l e of euery posytyue lawe. 

S t . Germain's e x p o s i t i o n of the need f o r e q u i t y echoes 

A r i s t o t l e , G r a t i a n and Aquinas. But h i s f i n a l terms of 

r e f e r e n c e bear e x p l i c a t i o n , best, and most f a i r l y s u p p l i e d 

by t h e use of h i s own d e f i n i t i o n s e a r l i e r i n the same d i a ­

l o g u e . The e t e r n a l law, St. Germain's Doctor c o n s i d e r s t o 

be t h e o v e r r i d i n g r u l e of purpose and p o t e n t i a l i n c r e a t i o n . 

I t i s , t h e r e f o r e , t h e fundame n t a l law fr o m which a l l other 

laws d e r i v e , t o t h e e x t e n t they are i n c o n f o r m i t y w i t h i t , 
33 

t h e i r e x i s t e n c e and v a l i d i t y . 
That p o r t i o n of t h e e t e r n a l la\j which God r e v e a l s the 

3A 
d o c t o r of d i v i n i t y c a l l s t h e law of Godr^ when and t o the 

e x t e n t r e v e a l e d t h r o u g h a r u l e r , t h e e t e r n a l law i s c a l l e d 

t h e law of man."^^ F i n a l l y , "when t h e lawe e t e r n a l l or the 

w y l l o f god i s knowen t o h i s c r e a t u r e s resonable by the 

l y g h t o f n a t u r a l l vnderstandynge or by t h e l y g h t of n a t u r a l l 
36 

reason t h e n i t i s c a l l e d t h e lawe of reason." 

Thus, t h e forms of law c o u l d n o t remain s t a t i c ; 

i n c r e a s e d d i v i n e r e v e l a t i o n and he i g h t e n e d use of reason 
c o u l d a l t e r t h e a p p r o p r i a t e n e s s of a p a r t i c u l a r r u l e of 

37 
p o s i t i v e lav/. Yet common law r u l e s of l a n d ownership had, 

38 
by S t . Germain's t i m e , become r i g i d , c r e a t i n g h a r d s h i p s 
f o r c e s t u i s and o f t e n a l l o w i n g f e o f f e e s t o f r u s t r a t e 

39 
f e o f f o r s ' i n t e n t i o n s w i t h i m p u n i t y . The medieval 



C h a n c e l l o r , as e c c l e s i a s t i c , stood i n t h e i n t e l l e c t u a l 

and j u r i s p r u d e n t i a l t r a d i t i o n of S t . Germain's d o c t o r of 

d i v i n i t y . While s u p p o r t i n g t he v a l i d i t y of the common law 

r u l e s c o n c e r n i n g f r e e h o l d , t h e C h a n c e l l o r had t h e power, 

as w e l l as p h i l o s o p h i c a l and t h e o l o g i c a l j u s t i f i c a t i o n , f o r 

i n t e r v e n i n g t o dispense f r o m t h e common lav; r u l e s because 

of t h e i n j u s t i c e t h e y might work i n p a r t i c u l a r cases. 

The C h a n c e l l o r ' s i n t e r v e n t i o n t o r e c t i f y these cases of 

h a r d s h i p was, t h e n , consonant w i t h f a m i l i a r canon law and 

t h e o l o g i c a l p r i n c i p l e s , had a s t r o n g p h i l o s o p h i c a l p e d i g r e e , 

and was e x e r c i s e d by d e l e g a t i o n of t h e k i n g and h i s C o u n c i l 

w i t h i n t h e c o n t e x t , i f w i t h o u t t h e f a c i l i t a t i o n , of the 

common law and i t s j u d g e s . 

I t remains t o examine cases of. Chancery i n t e r v e n t i o n 

t o p r o t e c t f e o f f o r s and c e s t u i s f r u s t r a t e d by u n c o o p e r a t i v e 

f e o f f e e s t o uses l e g a l l y secure i n t h e i r i n d i v i s i b l e common 

law ownership^"^ of t h e f r e e h o l d i n q u e s t i o n . By way of 

e s t a b l i s h i n g t h e e q u i t a b l e e x c e p t i o n , though, one must f i r s t 

s e t f o r t h a.few cases where the common law r u l e prevented 

t h e f u l f i l l m e n t o f t h e purpose of th e "use". 

A case b e f o r e t he King's j u s t i c e s i n 14.65 renders s t a r k 

t h e c o n t r a s t between t he common law and t h e Chancery a t t i -

tudes towards f e o f f m e n t s t o uses. P l a i n t i f f had been 

e n f e o f f e d t o defendant's use. Defendant then enjoyed t he 

f r u i t s o f t h e l a n d , whereupon p l a i n t i f f brought a g a i n s t him 

a w r i t of t r e s p a s s v i et_ armis f o r t h i s a l l e g e d d e s p o l i a t i o n 

of t h e l a n d . Catesby, J., noted t h a t because p l a i n t i f f , as 
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f e o f f e e , owned t h e f e e i n t h e l a n d i n q u e s t i o n , defendant 

was merely p l a i n t i f f ' s t e n a n t a t s u f f e r a n c e having p r e c i s e l y 

t h e same s t a t u s as i f he had n o t been c e s t u i under the "use". 

As h o l d e r of the f e e , i n other words, p l a i n t i f f was owner 

of a l l l e g a l r i g h t s i n t h e l a n d and defendant had no l e g a l 

r i g h t s i n t h e l a n d . M o i l e , J., added, " ( t ) h i s a c t i o n 

should w i l l £s±cj be i n Chancery," because defendant was 
/ 3 

seeking enforcement of t h e i n t e n t of t h e f e o f f o r . I n 

o t h e r words, by 14-65, t h e common law c o u r t s r e c o g n i z e d t h a t 

t h e c e s t u i ' s r i g h t s were c o g n i z a b l e i n the Chancery. Catesby 

r e f e r r e d t o the e q u i t a b l e p r i n c i p l e when he s t a t e d : "Le l e y 

l e Chancery e f t l e commen [i.e. u n i v e r s a l / l e y d e l t e r r e , 

l a l e d e f . ava avantage de t i e l matter e t f e o f f e m t ...."^'^ 

But, added M o i l e , defendant had no such p r o t e c t i o n a t common 

law, and ord e r e d t h e defendant t o leave p l a i n t i f f ' s l a n d . 

T h i s r e s u l t was ve r y harsh f r o m t h e c e s t u i - d e f e n d a n t ' s 

s t a n d p o i n t , of course, b u t i n a d d i t i o n i t d i d v i o l e n c e t o 

the f e o f f o r ' s i n t e n t i o n s i n c r e a t i n g t h e use. I n the con­

t e x t of t h e r i g i d a p p l i c a t i o n of t h e autonomous f e o f f e e -

f r e e h o l d e r r u l e , Catesby and Moile had not only noted t he 

C h a n c e l l o r ' s e q u i t a b l e r o l e i n such cases, but p r a c t i c a l l y 

endorsed defendant's r e c o u r s e by p e t i t i o n t o the C h a n c e l l o r . 

I t was n o t a case o f a n t i p a t h y between the common law r u l e 

and an e q u i t a b l e p r i n c i p l e v/hich t h e C h a n c e l l o r might a p p l y , 

but a simp l e s i t u a t i o n of making one's defence i n the wrong 

department; f o r t a i l o r - m a d e j u s t i c e under t he law, t he 

c e s t u i had t o p e t i t i o n t h e C h a n c e l l o r . 
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I n a 1502 case,^^ one sees a v a r i a t i o n on the common 

law theme e s t a b l i s h e d i n the p r e v i o u s case. F e o f f o r had 

a p p a r e n t l y e n f e o f f e d o t h e r s t o h i s own use, p o s s i b l y w i t h 

t h e i n t e n t i o n of making f u r t h e r i n s t r u c t i o n s i n h i s w i l l -

a q u a s i - d e v i s e , o r of l i m i t i n g those who might i n h e r i t 

h i s i n t e r e s t t o t h e h e i r s of h i s body - a f e e t a i l . As t h e 

r e p o r t does n o t s t a t e t h e reason, one can only s p e c u l a t e . 

But whatever h i s r e a s o n , t h e f e o f f o r - c e s t u i t o o k alarm a t 

the damage be i n g done t o the l a n d by a s t r a n g e r ' s f a r m 

animals,' so he brought a w r i t of t r e s p a s s t o have them 

removed. The f e o f f o r - c e s t u i ' s a c t i o n was not a l l o w e d , on 

the grounds t h a t t h e a c t i o n belonged t o t h e f e o f f e e as owner 

of f u l l r i g h t s t o t h e f r e e h o l d . The f e o f f o r - c e s t u i was 

merely t h e f e o f f e e ' s t e n a n t a t s u f f e r a n c e ; a c c o r d i n g l y he 

had no e n f o r c e a b l e i n t e r e s t i n the l a n d . 

The r e s u l t would have been d i f f e r e n t had f e o f f o r p u t 

a c o n d i t i o n i n t h e deed of f e o f f m e n t r e q u i r i n g f e o f f e e t o 

b r i n g a l l a c t i o n s of t r e s p a s s m a i n t a i n a b l e concerning t he 

l a n d . Had t h a t been done, t h e common law would have g r a n t e d 

f e o f f o r - c e s t u i a r i g h t of r e e n t r y f o r f e o f f e e ' s breach of 

the c o n d i t i o n of t h e e n f e o f f m e n t . F e o f f o r - c e s t u i ' s p o s i - . 

t i o n i n t h e a c t u a l case v;as e s p e c i a l l y d i f f i c u l t s ince t he 

C h a n c e l l o r would have had t o f i n d a c o n d i t i o n t o the above 

e f f e c t i n order t o send f e o f f o r - c e s t u i back t o the common 

law c o u r t s t o m a i n t a i n h i s a c t i o n . For s p e c i f i c performance 

of t h e purpose o f the f e o f f m e n t . w o u l d n o t h e l p t he f e o f f o r -

c e s t u i i n t h i s case: v;hat he wanted was t o b r i n g an a c t i o n 
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of t r e s p a s s , and even t h e C h a n c e l l o r l a c k e d j u r i s d i c t i o n 

over t r e s p a s s a c t i o n s . U l t i m a t e l y , i n other words, the 

common law c o u r t s would have had t o re c o g n i z e a p r o p e r t y 

i n t e r e s t i n f e o f f o r - c e s t u i i n order t o a l l o v ; him t o b r i n g 

a t r e s p a s s a c t i o n . By the same t o k e n , t h e case underscores 

t h e r i g i d i t y of t h e common law i n d i v i s i b i l i t y of f r e e h o l d 

ownership, f o r had t h e common law r e c o g n i z e d an owner's 

i n t e r e s t i n f e o f f o r - c e s t u i , he c o u l d have brought h i s 

t r e s p a s s a c t i o n . As i t was, he remained a t the mercy of 

t h e f e o f f e e and w i t h o u t remedy. 

The common law judges v;ere n o t , however, immune t o the 

l o g i c and moral f o r c e of t h e c e s t u i ' s c o m p l a i n t a g a i n s t 

u n c o o p e r a t i v e f e o f f e e s . I n 1521 t h e judges of the King's 

Bench d i d r e c o g n i z e t h e e x i s t e n c e of a "use" f o r purposes of 

d e c i d i n g whether an a l i e n e e of a f e o f f e e had good t i t l e t o . 

t h e l a n d i n question.^'^ As t h e f e o f f e e , having been p a i d 

f o r t h e a l i e n a t i o n , had no i n t e r e s t i n p r e v e n t i n g the 

t r a n s f e r , i n order t o e x e r c i s e t h e i r o r d i n a r y f u n c t i o n of 

d e t e r m i n i n g t i t l e t o t h e f r e e h o l d , the judges had t o a l l o w 

t h e o r i g i n a l f e o f f o r t o r a i s e t h e q u e s t i o n . F e o f f o r d i d 

t h i s t h r o u g h r e e n t e r i n g f o r f e o f f e e ' s f a i l u r e t o c a r r y out 

an i m p l i e d c o n d i t i o n of h i s f e o f f m e n t t o h o l d t o f e o f f o r ' s 

use. The judge s , t h r o u g h Brooke, a d m i t t e d t h a t where 

f e o f f o r made a g r a n t of f r e e h o l d t r u s t i n g i n the f e o f f e e 

t o h o l d t h e p r o p e r t y t o h i s ( f e o f f o r ' s ) use, a "use" 
51 

e x i s t e d . Brooke c l a i m e d t h a t he was a p p l y i n g common 

re a s o n , n o t conscience, and t h a t such reason was the essence 
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52 of t h e common law. But he a l s o noted t h a t i f a f e o f f e e 

was g u i l t y of misfeasance w i t h r e s p e c t t o the f e o f f o r ' s 

purpose i n c r e a t i n g t h e use, f e o f f e e t^as accountable i n 

consci e n c e . By t h i s Brooke undoubtably meant t h a t the 

f e o f f o r - c e s t u i c o u l d e n f o r c e t h e terms of t h e f e o f f m e n t t o 
5 3 

uses i n t h e Chancery. 

For h i s p a r t , though, as a common law judge, Brooke 

had t o opt f o r reason. And, he reasoned t h a t one who 

purchased f r e e h o l d f r o m a f e o f f e e knowing of the u n d e r l y i n g 

"use", was g u i l t y of f r a u d , and t h e r e f o r e c o u l d n o t take 

good t i t l e t o t h e f r e e h o l d . The e f f e c t of t h i s v;as t o 

p r e s e r v e t h e "use" i n f e o f f o r - c e s t u i ' s f a v o u r w i t h o u t 

s p e c i f i c a l l y e n f o r c i n g i t as a "use". V/hat the common law 

e n f o r c e d was an u n d e r l y i n g c o n d i t i o n of t h e e n f e o f f m e n t . 

I f f e o f f e e breached i t by a l i e n a t i n g t h e l a n d , f e o f f o r c o u l d 

r e e n t e r . 

By t h e same t o k e n , Brooke reasoned t h a t one who pu r ­

chased f r e e h o l d f r o m a f e o f f e e n o t knowing of t h e u n d e r l y i n g 

use, d i d take good t i t l e t o the l a n d , because t h e common 

law "won't wound t h e i n n o c e n t " .^^ T h i s r e v e r s a l of r e s u l t 

makes c l e a r t h a t t h e common law, a t l e a s t i n 1521, d i d n o t 

i n t e n d t o e n f o r c e uses,^^ b u t v/ould n o t a l l o w an a l i e n e e 

k n o w i n g l y t o p e r p e t r a t e a f r a u d on t h e f e o f f o r - c e s t u i . . . 

I r o n i c a l l y , t h e common law would not pr e v e n t f e o f f e e s them­

s e l v e s f r o m d e f r a u d i n g t h e c e s t u i t o whose use they h e l d 

absent f e o f f e e s ' breach of a t l e a s t an i m p l i e d c o n d i t i o n . 

Thus, t h e f e o f f o r - c e s t u i was sometimes p r o t e c t e d by a common 
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law r i g h t of r e e n t r y f o r breach of a c o n d i t i o n of the 

e n f e o f f m e n t , w h i l e t h e t h i r d p a r t y c e s t u i had no such r i g h t 
57 and was t r u l y dependent on t h e C h a n c e l l o r ' s sense of e q u i t y . 

The l e g a l h e l p l e s s n e s s of t h i r d p a r t y c e s t u i s would 

fo r m t h e b a s i s f o r t h e C h a n c e l l o r ' s e x e r c i s e of t h e e q u i t a b l e 

p r i n c i p l e d e r i v e d f r o m A r i s t o t l e t h r o u g h the medium of the 

Church. The f i r s t r e c o r d e d i n s t a n c e of an appeal t o the 

C h a n c e l l o r a r i s i n g out of a f e o f f m e n t t o uses arose i n t h e 

mid-1390's.^^ I t s f a c t s c l o s e l y p a r a l l e l those of the 1521 

case d i s c u s s e d above, w i t h t h e c r u c i a l e x c e p t i o n t h a t t h e 

c e s t u i was a t h i r d p a r t y , and n o t t h e f e o f f o r . T h e r e f o r e , 

no c o n d i t i o n a l f e o f f m e n t and r e s u l t i n g use c o u l d be i m p l i e d 

a t common law. The c e s t u i had t o r e s o r t t o p e t i t i o n i n g t h e 

C h a n c e l l o r f o r r e l i e f . 

C e s t u i , a widow, c l a i m e d t h a t two of t h r e e f e o f f e e s t o 

her use w^re induced by an o u t s i d e p a r t y t o s e l l t h e i r 

r i g h t s i n t h e f r e e h o l d t o t h e t h i r d . f e o f f e e . The o u t s i d e r 

induced t h e t h i r d f e o f f e e t o s e l l the tenements t o him, a l s o 

by f r a u d . C e s t u i , d e p r i v e d of t h e tenements, claimed she 

l a c k e d p r o f i t s on which t o l i v e , t h e r e f o r e she prayed the 

C h a n c e l l o r " f o r God and i n way of h o l y c h a r i t y " t o n u l l i f y 
59 

t h e two s a l e s , r e s t o r i n g her t o a p o s i t i o n as c e s t u i . 

The widow's p l e a i m p l i e s t h a t o n ly by r e s t o r i n g her t o 

her p r e v i o u s p o s i t i o n would t h e C h a n c e l l o r do j u s t i c e accor­

d i n g t o what S t . Germain subsequently c a l l e d God's law. 

Her p l e a was f o r e q u i t y t o be done c o n s i d e r i n g the p a r t i c u l a r 

f a c t s o f her case and n o t w i t h s t a n d i n g t h a t she had no r i g h t 
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t o t h e tenements - b u t t h e o u t s i d e r d i d - ac c o r d i n g t o the 
common law. The widow's p l e a , t h e n , would t o A r i s t o t l e 
have been a t e x t b o o k case f o r t h e need f o r an e q u i t a b l e 
p r i n c i p l e i n law. Aquinas would have agreed. And, as 
C h a n c e l l o r , de S t a f f o r d v;as v i r t u a l v i c e - r e g e n t w i t h t h e 
King's d e l e g a t e d a u t h o r i t y t o do what amounted t o A r i s t o t e l i a n 
e q u i t y as i n t e r p r e t e d by A q u i n a s . B u t i n a d d i t i o n , de 
S t a f f o r d , l i k e so many of h i s medieval c o u n t e r p a r t s as 
C h a n c e l l o r , was a b i s h o p . He t h e r e f o r e stood i n the canon­
i c a l t r a d i t i o n of G r a t i a n , as w e l l as i n the p h i l o s o p h i c a l 
wake of A r i s t o t l e and Aquinas, as re g a r d s t he need t o do 
e q u i t y t o p a r t i c u l a r i z e t h e law's g e n e r a l i t y i n a r t i c u l a ­
t i n g j u s t i c e . Indeed, de S t a f f o r d and ot h e r e c c l e s i a s t i c a l 
C h a n c e l l o r s of t h e Middle Ages c o u l d h a r d l y have helped 
n o t i c i n g , assuming they were f a m i l i a r w i t h S c r i p t u r e , t h a t 
t h e i d e a of f u r t h e r i n g l e g a l purpose t h r o u g h o c c a s i o n a l 
d i s m i s s a l f r o m t he l e t t e r of t h e law was employed by Jesus 
of N a z a r e t h . O n a l l c o u n t s , t h e n , t h e d i s a p p o i n t e d 
c e s t u i c o u l d expect t h e C h a n c e l l o r t o r e a c t f a v o u r a b l y t o 
her p e t i t i o n . 

Though no r e s u l t accompanies the widow's p e t i t i o n , i t 

would be s u r p r i s i n g i f t h e C h a n c e l l o r d i d not a t l e a s t issue 

a subpoena t o compel f e o f f e e s and t h e f r a u d u l e n t o u t s i d e r 

t o appear i n a few days t i m e t o answer under oath the p e t i ­

t i o n e r ' s a l l e g a t i o n . The subpoena was e n f o r c e a b l e by f i n e 
62 

or imprisonment, or b o t h . The Ch a n c e l l o r h i m s e l f , or by 

h i s delegate, would f i r s t examine the f e o f f e e s as t o v;hether 
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a •use?'in f a c t e x i s t e d , f o r w i t h o u t t h a t , t h e s e l f - p r o c l a i m e d 
63 

c e s t u i c o u l d have no remedy. The C h a n c e l l o r ' s i n t e r r o g a ­

t o r y p r o c e d u r e , i m p o r t e d by the e c c l e s i a s t i c a l Chancellors -

perhaps s u b c o n s c i o u s l y - f r o m t h e e c c l e s i a s t i c a l c o u r t s ' 

p r o c e d u r e , was w e l l s u i t e d t o t h i s i n q u i r y . T h e 

C h a n c e l l o r a l s o c o u l d remove t h e case t o t h e Exchequer 

Chamber f o r c o n s u l t a t i o n w i t h a l l t he judges i f he found 

t h a t d e s i r a b l e . A s s u m i n g he r e t a i n e d j u r i s d i c t i o n over 

t h e m a t t e r , he c o u l d i s s u e an order which, i f i n f a v o u r of 

the c e s t u i - p e t i t i o n e r , would compel s p e c i f i c performance by 

t h e f e o f f e e s of t h e terms of the o r i g i n a l f e o f f m e n t t o uses.^^ 

T h i s , o f course, might r e q u i r e t h a t t h e f r a u d u l e n t a l i e n e e 

of t h e f e o f f e e s be d e p r i v e d of t i t l e t o t h e f r e e h o l d . 

The widow's p e t i t i o n i m p l i e d t h a t she hoped f o r e q u i t y 

beyond t h e r e q u i r e m e n t s of t h e law i n a p p e a l i n g t o the 

C h a n c e l l o r . A p e t i t i o n of t h e mid-14.20's makes e x p l i c i t t h e 

g e n e r i c p l e a , u s u a l l y i m p l i e d i n the p e t i t i o n s of those who 
67 

appealed t o t h e C h a n c e l l o r ' s sense of e q u i t y . The p e t i t i o n 

a l s o stands i n i n s t r u c t i v e comparison t o the c o n d i t i o n a l 

f e o f f m e n t s t o uses which, as p r e v i o u s l y d iscussed, t he 

common law c o u r t s would,, f o r l i m i t e d purposes, r e c o g n i z e . 

P e t i t i o n e r was t h e h e i r of a f e o f f o r who had e n f e o f f e d 

f e o f f e e s on the c o n d i t i o n t h a t i f t he lands were ever s o l d , 

t h e proceeds should be g i v e n t o the h e i r a t a r a t e of £40 

per y e a r . The f e o f f o r d i e d and subsequently t he f e o f f e e s 

s o l d t h e l a n d s . But t h e f e o f f e e h o l d i n g the proceeds of 

t h e s a l e r e f u s e d t o g i v e t h e money t o the f e o f f o r ' s h e i r 
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as had been agreed as a c o n d i t i o n of t h e o r i g i n a l e n f e o f f ­

ment. Note t h a t had f e o f f o r ' s h e i r r e e n t e r e d f o r breach of 

the c o n d i t i o n of t h e o r i g i n a l e n f e o f f m e n t , he would have 

been g u i l t y of a t r e s p a s s a g a i n s t t h e new f e o f f e e s , who 

had no d u t i e s whatsoever towards t h e h e i r . T h e r e f o r e , the 

f e o f f o r ' s h e i r had no common law r i g h t s a g a i n s t e i t h e r set 

of f e o f f e e s w i t h r e s p e c t t o t h e s a l e of t h e l a n d s . Accord­

i n g l y , t h e d i s a p p o i n t e d c e s t u i - h e i r , h a v ing r e c o u n t e d the 

f a c t s of t h e m a t t e r , concluded h i s p l e a t o the C h a n c e l l o r : 

"And so i t i s , most r e v e r e n d iLordJ, t h a t t h e s a i d s u p p l i a n t 

cannot have any remedy ... by the law of Holy Church, nor 

by t h e common law of t h e l a n d : May i t please your most 

g r a c i o u s L o r d s h i p , i n honour of God and on account of r i g h t ­

eousness, t o g r a n t w r i t s / o f subpoena a g a i n s t feoffees^Z ... 

t o come b e f o r e you i n the King's Chancery, v;hich i s the 

Court o f Conscience, t h e r e t o answer t h e r e t o as reason and 

conscience demand, o t h e r w i s e t h e s a i d s u p p l i a n t i s and w i l l 
68 

be w i t h o u t remedy, which God f o r f e n d . " 

Between 14.22 and 1426, a t l e a s t one a l i e n e e sought t o 

a v a i l h i m s e l f of t h a t v e r y procedure t o compel f e o f f e e s t o 

convey f r e e h o l d t o him.^^ The a l i e n e e complained t h a t 

w h i l e c e s t u i had, by agreement w i t h h i s f e o f f e e s , s o l d him 

h i s i n t e r e s t i n some l a n d , and a l t h o u g h a l i e n e e had p a i d a 

l a r g e p o r t i o n of t h e purchase p r i c e (presumably t o the 

c e s t u i ) , f e o f f e e s r e f u s e d t o e n f e o f f him of the lands i n 

q u e s t i o n . A c c o r d i n g l y , he requeste d a subpoena t o compel 
7 0 

f e o f f e e s ' appearance f o r e x a m i n a t i o n b e f o r e t h e C h a n c e l l o r , 
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"and on t h e i r e x a m i n a t i o n t o cause r i g h t t o be done t o the 
71 

s a i d s u p p l i a n t , f o r God and i n way of c h a r i t y . " 

The case i s i n t e r e s t i n g n o t only f o r the unusual f a c t u a l 

s i t u a t i o n ; b u t because t h e p r a y e r f o r r e d r e s s a t the end of 

the p e t i t i o n makes e x p l i c i t t h a t t h e a l i e n e e - p e t i t i o n e r 

sought " r i g h t " judgement - e q u i t a b l e judgement - n o t w i t h ­

s t a n d i n g t h e f e o f f e e s ' l e g a l e n t i t l e m e n t t o r e t a i n t h e f u l l 
72 

p r e r o g a t i v e s of f r e e h o l d of the l a n d s . The c l o s i n g 

phrase - " f o r God and i n way of c h a r i t y " - had by the n 

become f o r m u l a i c , i n d i c a t i n g a pure appeal t o the 

C h a n c e l l o r ' s e q u i t y , a g a i n s t a l l common law a u t h o r i t y i f 

necessary. I t was, i n essence, a p l e a f o r compassion and 

t h e r e f o r e l e g a l f l e x i b i l i t y . 

I n a p e t i t i o n of c i r c a 1398 p e t i t i o n e r again complained 
73 

of f e o f f e e s ' f a i l u r e t o e n f e o f f him. Under t h e terms of 

a marriage agreement between two se t s of p a r e n t s , t he 

husband-to-be was t o endow a c h a n t r y f o r h i s f u t u r e mother-

i n - l a w ' s s o u l and go t h r o u g h w i t h t h e marriage. I n r e t u r n , 

t h e b r i d e ' s f a t h e r ' s f e o f f e e s were t o convey c e r t a i n f r e e ­

h o l d t o t h e newly-wed couple.. This they f a i l e d t o do, 

p r o m p t i n g t h e new husband t o appeal t o t h e Ch a n c e l l o r ' s 

e q u i t a b l e sense a l l e g i n g £200 damages a r i s i n g f r o m s e t t i n g 

up t h e c h a n t r y , and seeking s p e c i f i c performance of the 

marriage agreement. For, he a s s e r t e d , he had no l e g a l 

compulsion t o use a g a i n s t t h e f e o f f e e s ( s i n c e they had f u l l 

r i g h t s o f ownership a t common la;^r). T h e r e f o r e , "he p r a y e t h 

remedy f o r God and i n way of c h a r i t y " , t h e r o u t i n e p rayer 
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f o r e q u i t a b l e d i s p e n s a t i o n f r o m t he law's r i g i d i t y . As 

u s u a l , one does n o t knov/ t h e C h a n c e l l o r ' s response. 

F a t h e r s and sons, t o o , by t h e e a r l y f i f t e e n t h c e n t u r y 

n o t i n f r e q u e n t l y stood i n a f e o f f o r - c e s t u i r e l a t i o n s h i p 
74 

w i t h r e s p e c t t o each o t h e r . The f a t h e r ' s motives f o r 

e n t e r i n g i n t o such an arrangement v a r i e d , but i m p o r t a n t 

among them would be t o p r o v i d e f o r younger sons or t o evade 

t h e f e u d a l i n c i d e n t s of t e n u r e which rendered t h e l a n d l o r d ' s 
75 

s e i s i n o f a t e n a n t ' s h e i r i n c o n v e n i e n t and c o s t l y . 

Because f e o f f o r s e n f e o f f e d those they t r u s t e d , t h e i r f r i e n d s , 

t h e y seem n o t t o have t h o u g h t i t necessary t o guard a g a i n s t 

f e o f f e e s ' f r a u d or m i s a p p r o p r i a t i o n of t h e r e a l t y . Some­

t i m e s , though, f e o f f o r s misplaced t h e i r t r u s t , w i t h t he 

r e s u l t t h a t t h e i r sons, as d i s a p p o i n t e d c e s t u i s , had t o 

appeal t o t h e C h a n c e l l o r f o r e q u i t a b l e r e v i e w of t h e 

f e o f f e e s ' conduct. 

Two such p e t i t i o n s f r o m t h e e a r l y f i f t e e n t h c e n t u r y 

are i l l u s t r a t i v e . I n t h e f i r s t , t h e c e s t u i - s o n complained 

t h a t h i s f a t h e r ' s f e o f f e e s had a l i e n a t e d t he lands which 

were t o be h e l d t o the son's use. The c e s t u i , having no 
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common law remedy, sought t he C h a n c e l l o r ' s subpoena t o 

compel t h e c h i e f t r a n s g r e s s o r - f e o f f e e t o appear, under p a i n 

of £100 f i n e i f he d i d n o t , t o be examined by the C h a n c e l l o r . 

Almost s i m u l t a n e o u s l y w i t h t h i s p e t i t i o n , the Commons i n 

14.02 p e t i t i o n e d t h e King (Henry IV) t o amend the law i n 

or d e r t o p r o t e c t t h i r d p a r t y c e s t u i s a g a i n s t a l i e n a t i o n s of 

t h e l a n d h e l d t o t h e i r use by f e o f f e e s . The King t o o k t h e 
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matter under advisement, b u t d i d n o t undertake t o change 

the law.'^''' . . 

I n t h e second of these p e t i t i o n s , t h e f a t h e r had 

e n f e o f f e d lands t o the use of h i s son u n t i l the son reached 

t h e age of e i g h t e e n y e a r s , a t which t i m e t h e f e o f f e e s ;^^ere 
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t o e n f e o f f t h e son. \lhen the c e s t u i - s o n reached t h e age 

of e i g h t e e n , h i s f a t h e r ' s f o u r f e o f f e e s , two of whom were 

parsons, r e f u s e d t o e n f e o f f t h e son, d e c i d i n g i n s t e a d t o h o l d 

t h e l a n d f o r t h e i r own use, enjoyment and p r o f i t . The son 

b r o u g h t h i s p e t i t i o n f o r a subpoena and consequent examina­

t i o n o f f e o f f e e s by t h e C h a n c e l l o r , p r a y i n g u l t i m a t e l y t h a t 

t h e C h a n c e l l o r would order t h e i r s p e c i f i c performance of the 

f a t h e r ' s i n t e n t i o n s i n e n f e o f f i n g them. Thomas Langley, 

t h e n i n h i s second t e r m as C h a n c e l l o r , undoubtedly knew 

e x a c t l y what t h e c e s t u i - s o n meant when he c l o s e d h i s p e t i t i o n 

w i t h t h e words, " f o r God and i n way of c h a r i t y ; c o n s i d e r i n g , 

most g r a c i o u s L o r d , t h a t t h e s a i d s u p p l i a n t can have no 
79 

r e c o v e r y a t common law." 
A f i n a l example, a l s o f r o m t h e e a r l y f i f t e e n t h c e n t u r y , 

was almost t h e same problem of the d i s h o n e s t f e o f f e e , b u t 
8 0 

unusu a l i n t h a t t h e r e had o n l y been one f e o f f e e . 

P e t i t i o n e r s were a w i f e and her second husband, and her son 

by her f i r s t m a r r i a g e . A f t e r t h e f i r s t marriage, t he widow 

had e n f e o f f e d a c e r t a i n Robert "upon t h e f u l l and e n t i r e 
81 

t r u s t she had i n h i s person and f a i t h f u l n e s s ...", t o a 

use she would l a t e r d e c l a r e . She seems t o have been a poor 

judge of c h a r a c t e r , or i r r a t i o n a l i n her bereavement, f o r 
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her f e o f f e e soon a l i e n a t e d t h e l a n d i n connivance w i t h 

a n o t h e r , a p p a r e n t l y r e c o v e r i n g the land's use f o r h i m s e l f . 

P e t i t i o n e r s , of course, had no'common law remedy: The 

f e o f f m e n t t o Robert had been u n c o n d i t i o n a l ; he owned t h e 

l a n d and c o u l d do w i t h i t as he wished. A c c o r d i n g l y , p e t i ­

t i o n e r s appealed t o t h e ChanceHor's - archbishop Arundel's 

- sense of e q u i t y , c o n c l u d i n g " t h a t t he s a i d s u p p l i a n t s are 

w i t h o u t r e c o v e r y i f t h e y have not your most g r a c i o u s 

l o r d s h i p [slcj and a i d t o u c h i n g the t h i n g s a f o r e s a i d . " ^ ^ 

The above cases i l l u s t r a t e t h e medieval C h a n c e l l o r ' s 

e x e r c i s e of an e q u i t a b l e j u r i s d i c t i o n . v;hich reached i t s 

h e i g h t i n the f i f t e e n t h c e n t u r y as a r e s u l t of h i s a p p l i c a ­

t i o n of e q u i t a b l e p r i n c i p l e s t o t h e e x i g e n c i e s of c e s t u i s . 

A f t e r 1426, indeed,, p e t i t i o n s r e l a t i n g t o "uses" formed the 
o / 

b u l k o f those addressed t o the C h a n c e l l o r . Although the 

C h a n c e l l o r ' s r e a c t i o n t o these p e t i t i o n s i s almost never 

r e c o r d e d , one may assume t h a t p e t i t i o n s f o r h i s e q u i t a b l e 

i n t e r v e n t i o n would n o t have p e r s i s t e d , l e t alone i n c r e a s e d 

i n number, had he n o t been w i l l i n g t o g r a n t r e l i e f . B a s e d 

on t h i s r e a s o n i n g , one may deduce t h a t t h e c e s t u i was, by 

t h e second q u a r t e r of t h e f i f t e e n t h c e n t u r y a t the l a t e s t , 

o f t e n a b l e t o secure r e l i e f f r o m t h e r i g i d r u l e s of the 

common law of l a n d t r a n s f e r s . But t h e p i c t u r e of the 

C h a n c e l l o r ' s a p p l i c a t i o n of e c c l e s i a s t i c a l l y t i n t e d A r i s t o t ­

e l i a n p r i n c i p l e s of e q u i t y i n p r o t e c t i n g c e s t u i s i s 

i n c o m p l e t e w i t h o u t c o n s i d e r i n g t h e e x t e n t t o v/hich t h e 

C h a n c e l l o r ' s j u r i s d i c t i o n was not merely p r o t e c t i v e , b u t 
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p r i m a r i l y enabling. To t h i s end, t h i s study now turns to 
the employment of feoffments t o uses f o r quasi-testamentary 
purposes. 
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6. Origins and Enforcement of the Feoffment 
t o the Uses t o be Declared i n 

Testamentary I n s t r u c t i o n s 

The common law p r o h i b i t i o n against devises of land"*" 
dates from the Norman Conquest which, w i t h i n a century, had, 
i n regard t o tenures i n land, completely replaced the Anglo-
Saxon system wi t h a pyramidal f e u d a l system. A f t e r the 
Conquest, a l l land was u l t i m a t e l y held by tenants i n c h i e f , 
who gen e r a l l y provided m i l i t a r y service t o the king i n 

2 
r e t u r n f o r a f r e e h o l d deemed t o be of commensurate value. 
The tenant i n c h i e f , exacted s i m i l a r services i n smaller 
values from those whom he subinfeudated as h i s tenants. 
The r e l a t i o n s h i p was considered personal; services exacted 
were i n d i v i d u a l l y negotiated and valued. I t made sense, 
t h e r e f o r e , t h a t the landlord-tenant r e l a t i o n s h i p was 
t e c h n i c a l l y terminated by the death of either."^ When one 
of the king's tenants i n chief died h i s tenancy escheated 
and the king could choose h i s successor, meanwhile taking 
the p r o f i t s and services due on the land. So long as the 
tenant holding of the l a n d l o r d paid the services due t o the 
l a n d l o r d , i t was i r r e l e v a n t t o the l a n d l o r d how many or 
which others the tenant subinfeudated t o serve him. 

In such a s o c i a l system, the kingdom's very se c u r i t y 
depended on each tenant f u l f i l l i n g h i s m i l i t a r y duties t o 
hi s l a n d l o r d . And, towards the lower end of a chain of 
tenancies, were tenants by socage, whose services took the 
form of farming the land.^ Under e i t h e r system of tenure. 
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i t was important t h a t the tenant be male i n order t o per­
form the f u l l value of services f o r which he received h i s 
f r e e h o l d . Nothing but a system of primogeniture^ made any 
sense, given the services r e q u i r e d . Each tenant's h e i r 
merely had t o pay a " r e l i e f " , do homage, and "enter" the 
land i n order t o be seised of the tenancy.^ Given the 
nature of the demands made on a tenant's services i t was 
not u n f a i r t h a t i f the tenant's h e i r was under the age of 
m a j o r i t y , the l a n d l o r d could claim the c h i l d as h i s ward, 
ta k i n g the p r o f i t s of the land u n t i l the h e i r reached 
m a j o r i t y . A f t e r a l l , the tenant could not expect t o get 
land of great value without g i v i n g anything of value i n 
r e t u r n . 

Because the tenancy agreement was based on an i n d i v i ­
dual's performance of s p e c i f i e d services, s u b s t i t u t i o n of 
another f o r the tenant was unthinkable, and so ( u n t i l 1290) 
p r o h i b i t e d at common law without purchase of a licence from 

7 
the l a n d l o r d . Without t h i s r u l e , a weakling or c r i p p l e , 
woman or c h i l d might be given a tenancy i n r e t u r n f o r which 
he or she would be incapable of performing the services due 
t o the l a n d l o r d by the tenant whose homage the la n d l o r d had 
accepted. Accordingly a w i l l disposing of the tenancy, i n 
whole or i n p a r t , might create a.non-performing layer of 
the landlord-tenant pyramid which could, m u l t i p l i e d by 
other such w i l l s , undermine the e n t i r e s o c i a l and m i l i t a r y 
system. Thus, the devise of f r e e h o l d was p r o h i b i t e d at 

Q 
common law and remained so u n t i l passage of the Statute of 

W i l l s i n 15>iO.^° 
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As ea r l y as a century a f t e r the Conquest, m i l i t a r y 

tenures were ofte n a c t u a l l y paid f o r by means of money or 
i n terras of m i l i t a r y supplies, or f o o d s t u f f s . Called 
"scutage", these non-service payments f o r tenancies enabled 
the king and h i s landlords t o buy services they had 
previously demanded i n person from t h e i r tenants.'^''^ As the 
replacement f o r services i n a service-based society, 
scutage payments were an important source of income t o the 
l a n d l o r d . To the k i n g , l a n d l o r d u l t i m a t e l y of a l l and 

12 
tenant of no. one, the f e u d a l i n c i d e n t s obviated the need 
t o levy taxes,•'•^ a f a c t which f i g u r e d i n Henry V I I I ' s 
t h i n k i n g i n seeking t o r e v i v e the f e u d a l incidents through 
passage of the Statue of Uses i n 1535 .''"̂  

With so much at stake, the king n a t u r a l l y v/anted t o 
have c o n t r o l over land t r a n s f e r s . With the Conquest, a 
f i r s t step had occurred with the separation, a l b e i t along 
somewhat fuzzy l i n e s , of r o y a l and e c c l e s i a s t i c a l j u r i s d i c ­
tions."^^ King Henry I I f u r t h e r l i m i t e d the Church's 
j u r i s d i c t i o n by e x t r a c t i n g archbishop Becket's agreement, 
at Clarendon i n II64., t h a t the r o y a l courts had the r i g h t 
t o decide a l l matters r e l a t i n g t o the Church's f r e e h o l d 
lands.•'•^ Added t o the f a c t t h a t freeholders already had 

17 
access t o the r o y a l courts, the extension of r o y a l ' 
j u r i s d i c t i o n over e c c l e s i a s t i c a l f r e e h o l d meant t h a t the 
r e c o g n i t i o n of land tenures was f i r m l y ensconced i n the 

, 18 r o y a l c ourts. 



101 
But here the s h i f t from a system of f r e e h o l d tenancies 

based on services due from the tenant during h i s l i f e , t o 
a mere vestige of the former system whereby the landlord 
accepted payments as a c o n d i t i o n of accepting the tenant-
to-be 's homage and s e i s i n g him of the f r e e h o l d , becomes 
more c r i t i c a l . For i f he could avoid the post mortem 
homage-seisin r i t u a l , the tenant could avoid many of the 
expenses of f e u d a l i n c i d e n t s , while arrogating t o himself 
the choice of who would take what p o r t i o n of h i s f r e e h o l d 
when he died. The tenant's desire was based not only on 
f i n a n c i a l s e l f - i n t e r e s t , but also on dealing f a i r l y w ith 

f a m i l y members who would not, under the system of priraogeni-
19 

ture'be e n t i t l e d t o any of the deceased tenant's f r e e h o l d . 
F i n a l l y , the widespread evasion of the feudal i n c i d e n t s , 
e s p e c i a l l y by means of circumventing the common law pro­
h i b i t i o n of devises, i n d i c a t e s a change i n a t t i t u d e toward 
land ownership: where tenancy had once been a p r i v i l e g e 
bestowed by a superior, freeholders now saw themselves as 
holders of r i g h t s i n land which could be t r a n s f e r r e d by the 
same l o g i c as j u s t i f i e d one's a l i e n a t i o n of h i s c h a t t e l s . 

20 
The statuta Quia emptores terrarum of 1290, which allowed 
a l i e n a t i o n of f r e e h o l d by s u b s t i t u t i o n without l i c e n c e , 
added substance t o t h i s change of a t t i t u d e . The feoffment 
t o uses was the ingenious mechanism adopted t o e f f e c t u a t e 
the t r a n s f e r of f r e e h o l d t o avoid the anti-devise r u l e and 
the f e u d a l i n c i d e n t s of tenure. 
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G l a n v i l l , i n h i s Tractatus. de Legibus, described the 

f i r s t and most obvious means of avoiding the feudal i n c i ­
dents w h i l e doing as one pleased with at least some of 
one's f r e e h o l d . The tenant could simply give away a por­
t i o n of h i s land, l i m i t e d t o acquired land, as opposed t o 

21 
i n h e r i t e d land. I f the tenant only owned acquired land, 
and had i n h e r i t e d none, then he could not even give a l l 
h i s acquired land away, f o r t h a t would be t o d i s i n h e r i t h i s 

22 
h e i r , s t i l l forbidden at the end of the t w e l f t h century. 
Indeed, the i n t e r vivos g i f t of f r e e h o l d had s t i l l another 
important l i m i t a t i o n , f o r one could not make such a g i f t 
when dying, l e s t he should, through mental lapse or i n h i s 
s p i r i t u a l torment, be over-generous t o others - f o r example 

23 
the Church - while d i s i n h e r i t i n g h i s h e i r . Just when the 
exceptions are seeming t o engulf the permissive r u l e , 
G l a n v i l l allows t h a t "a g i f t of t h i s kind / f r e e h o l d l a n d / 
made t o another i n a l a s t w i l l can hold good i f made and 
confirmed w i t h the h e i r ' s consent." ^ The various l i m i t a ­
t i o n s on how much of what kind of f r e e h o l d could be t r a n s ­
f e r r e d i n t e r vivos were removed at common law soon a f t e r 
G l a n v i l l ' s t r e a t i s e . 

I n s hort, w r i t i n g between 1187 and 1189 G l a n v i l l 
observed the f o l l o w i n g scenario: Landowners could give away 
as much of t h e i r f r e e h o l d as they wanted i n t e r v i v o s , but 
could give away none a f t e r t h e i r death (unless, according 
t o G l a n v i l l , the h e i r consented, which would have been 

26 
u n l i k e l y ) ; the tim i n g of the g i f t made a l l the d i f f e r e n c e 
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27 as t o whether i t was legal.. Yet landowners wished t o 

28 
r e t a i n possession of t h e i r lands during t h e i r l i f e t i m e s ; 
few seem t o have found the i n t e r vivos g i f t of land an 
a t t r a c t i v e means of escaping the fe u d a l incidents or of 

29 
bestowing largesse on non-heirs. 

Holdsworth claimed t o have found evidence of feoffments 
t o uses i n records of conveyances of the l a t e t w e l f t h and 

30 
e a r l y t h i r t e e n t h c e n t u r i e s . His conclusion i s what one would expect given t h a t the enforcement of the common law's 

32 
31 

p r o h i b i t i o n of devises dates from t h a t period, and t h a t 
a landowner could t u r n a "use" t o quasi-testamentary e f f e c t , ' 
The would-be.devisor would enfeoff a number of h i s f r i e n d s 
t o h i s own use f o r l i f e , and then t o the uses t o be declared 

33 
i n h i s w i l l . That t h i s was an e f f e c t i v e method i s v e r i ­
f i e d three centuries l a t e r by St. Germain's Student of the 
common law who notes t h a t , "sometyme suche vses be made 
t h a t he/to whose vse & c. may declare hys w y l l thereon 
. . .," one of the two "chyef & p r y n c y p a l l causes why so 

35 
moche lande i s put i n vse." The f e o f f o r could, i n the 
a l t e r n a t i v e , merely enfeoff f e o f f e e s t o the uses of the 
w i l l , which, u n t i l the w i l l became e f f e c t i v e , created a 

36 
r e s u l t i n g use t o the f e o f f o r . I n e i t h e r case, t o the 
landlor d ' s great f r u s t r a t i o n , the f e o f f o r got exactly what 
he wanted: the de f a c t o d e v i s a b i l i t y of h i s f r e e h o l d . 

Like any "use", the feoffment t o uses t o be declared 
i n the f e o f f o r ' s w i l l had t o have present e f f e c t - the 
f e o f f e e s took f u l l r i g h t s i n the f r e e h o l d at the time of 



t h e i r enfeoffment - but, l i k e any w i l l , the w i l l declaring 
the uses t o which f e o f f e e s were t o put the fr e e h o l d i n 
question was f u l l y revocable u n t i l death. This was a 
fea t u r e a t t r a c t i v e even t o those f e o f f o r s who did not mind 
g i v i n g up the present enjoyment of t h e i r land; f o r when the 
uses of a feoffment t o uses were expressed at the time of 

37 
the feoffment, they were i r r e v o c a b l e . Changes i n one's 
a f f e c t i o n s or i n the conduct of the intended r e c i p i e n t s of 
one's bounty under the feoffment t o uses (as, f o r example, 
when they turned r e b e l l i o u s or t o d i s s o l u t e l i v i n g ) , 
rendered expression of the u l t i m a t e purposes of the "use" 
simultaneous w i t h the enfeoffment undesirable. The f e o f f o r 
would, t h e r e f o r e , simply bind himself by making a feoffment 
t o h i s own use, holding h i s feoff e e s t o eff e c t u a t e whatever 
the uses declared i n h i s w i l l . The w i l l did.not make a 
devise, but merely expressed the t e s t a t o r ' s i n s t r u c t i o n s . 
T e c h n i c a l l y , then, the f r e e h o l d d i d not change hands 
through the w i l l , so the anti-devise r u l e and feud a l 

38 
inc i d e n t s , were avoided. 

So long as the t e c h n i c a l l e g a l i t y of the feoffment t o 
uses t o be declared i n the w i l l was recognized by the common 
law c o u r t s , there could be no b a r r i e r t o the Chancellor's 
enforcement of the f e o f f e e s ' o b l i g a t i o n s t o carry out the 
i n s t r u c t i o n s contained i n the w i l l . But once the common 
law measured the l e g a l i t y of the t r a n s a c t i o n by i t s net 
e f f e c t , i t was bound t o f i n d an unlawful devise, a prospect 

39 
of unmixed blessing only t o the king himself. As a 
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r e s u l t i t took a strong monarch exercising p e r s i s t e n t 
pressure on the Commons t o secure passage of a s t a t u t e 
d r a s t i c a l l y l i m i t i n g the use.^^ I n the end, i t was the 
aggregate j u d i c i a l o f f i c i a l s of the day, a f t e r c o n s u l t a t i o n 
i n the Exchequer Chamber, and not the Commons, which proved 
susceptible t o r o y a l pressure. Armed with the judges' 
decision i n Lord Dacre's case,^"^ Henry V I I I could e a s i l y 
secure passage of the Statute of Uses of 1535» f o r the 
Statute merely followed the case i n looking t o the net 
r e s u l t , and not the t e c h n i c a l e f f e c t , of the feoffment t o 
uses t o be declared i n the f e o f f o r ' s w i l l . S a c r i f i c i n g 
chronology t o coherence of reasoning, t h i s study now turns 
t o a b r i e f consideration of Lord Dacre's case, as i t 
i l l u s t r a t e s what would have been the r e s u l t of the 
Chancellor's f a i l u r e t o enforce testamentary i n s t r u c t i o n s 
t o the t e s t a t o r ' s f e o f f e e s . 

Lord Dacre, a tenant i n chief of King Henry V I I I , had 
enfeoffed others t o h i s use f o r l i f e , then t o the uses t o 
be declared i n h i s w i l l . His w i l l i n s t r u c t e d feoffees t o 
hold t o the use of two younger sons, w i t h p r o f i t s of r e s i ­
dual lands t o go t o h i s executors t o pay h i s debts, f u n e r a l 
expenses, and the marriage p o r t i o n s of two daughters. A 
j u r y found t h a t the purpose of Lord Dacre's enfeoffment had 

been t o deprive the king of the inc i d e n t s of lo r d s h i p and 
A3 

primer s e i s i n ( u n t i l the h e i r ' s payment of " r e l i e f " ) . ^ 
Dacre's f e o f f e e s demurred, and the Chancellor, Sir Thomas 
Audley - common law-trained - adjourned the matter t o the 
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Exchequer Chamber f o r p r i v a t e discussion. There an 
i n t e r e s t i n g dialogue occurred, w i t h the Chancellor and the 
king's high o f f i c i a l s condemning Lord Dacre's conveyance 
as a w i l l of land.^^ The c e s t u i (Lord Dacre), they 
reasoned, could not give away i n h i s w i l l t h a t which he had 
already given away through the o r i g i n a l enfeoffment.^^ 
Audley, et a l . , were simply looking a t the net e f f e c t of 
the t r a n s a c t i o n ; t h e i r p o s i t i o n was what one might have 
expected from the closest c o l l a b o r a t o r s of a strong king. 

Most of the common law judges, on the other hand, took 
the t e c h n i c a l l y c o r r e c t and by then t r a d i t i o n a l Chancery 
p o s i t i o n t h a t a f e o f f o r - c e s t u i , "by h i s w i l l ... gives none 
of the land but only h i s use, so t h a t the feoffee's estate 
i s not impaired i n any p o i n t , ... f o r such a w i l l i s a 
d e c l a r a t i o n of the t r u s t , t o w i t , a showing to the fe o f f e e 
of h i s / f e o f f o r - c e s t u i ' s 7 i n t e n t i o n how the f e o f f e e should 
ac t , and the f e o f f e e i s obligated i n conscience to perform 
i t . " ^ ^ Another of the judges added t h a t since reason was 
at the heart of common law, and because many "inheritances" 
depended on c a r r y i n g out the terms of "uses", "uses" should 

in 

be considered as consistent w i t h the common law. Just 
when i t looked as though t h i s p o s i t i o n would carry the day, 
the king ordered the judges t o agree on a v e r d i c t , "and a l l 
who were of opinion t h a t the w i l l was v o i d would have the 

/ g 
king's good thanks." 

Apparently the king's "good thanks" were good i n c e n t i v e , 
f o r Spelman admits t h a t once the judges reassembled he and 
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h i s party were moved t o agree w i t h the Chancellor's 
p o s i t i o n . The r e s u l t was a great v i c t o r y f o r the king 
and the beginning of the end of feoffments t o uses t o be 
declared i n a f e o f f o r - c e s t u i ' s w i l l . 

For the purposes of t h i s study i n evaluating the 
e c c l e s i a s t i c a l c o n t r i b u t i o n t o the development and enforce­
ment of the feoffment t o uses. Lord Dacre's case i s important 
because i t i n d i c a t e s t h a t at no time previous t o 1535 had 
there been any p r o h i b i t i o n on the employment of a w i l l t o 
i n s t r u c t f e o f f e e s t o uses.^^ Since i t was not u n t i l the 
t w e l f t h century t h a t the common law. r u l e against devises of 
f r e e h o l d was.enforced at a l l , and since a f t e r t h a t date i t 
i s not u n t i l the mid-fourteenth century t h a t the Chancellor 
appears r e g u l a r l y t o have enforced the terms of the f e o f f o r -
c e s t u i ' s w i l l , ^ ' ' ' i s i t not reasonable t o suppose t h a t some 

other person or forum had, before the Chancellor's 
52 

i n t e r v e n t i o n , enforced these w i l l s ? 
Maitland was the f i r s t t o suggest t h a t e c c l e s i a s t i c a l 

courts may have exercised such a r o l e p r i o r t o the 
5 3 

Chancellor's i n t e r v e n t i o n . Recently, one researcher, 
Helmholz, has discovered a number of cases i n the diocesan 
courts of Canterbury and Rochester dating from approximately 
1375 t o 14.50 which tend t o support Maitland's conjecture .^^ 
The feoffments t o uses appear t o be "ordinary"^^ i n the 
sense t h a t they were not secured by the f e o f f e e s ' oaths, 
and a l l the cases concern testamentary i n s t r u c t i o n s t o a 
deceased f e o f f o r - c e s t u i ' s f e o f f e e s . 
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The f i n d i n g s , t o the extent accurately i n t e r p r e t e d 

from diocesan manuscripts c e r t a i n l y represent antecedents 
i n the e c c l e s i a s t i c a l courts t o the Chancellor's subsequent 
i n t e r v e n t i o n to enforce testamentary i n s t r u c t i o n s t o 
f e o f f e e s . B u t Helmholz himself i s quick t o note the 
l i m i t a t i o n s of the evidence: Both dioceses are i n Kent, 
under the p r o v i n c i a l (or diocesan) j u r i s d i c t i o n of the 
archbishop of Canterbury. I t would have been u n l i k e l y t h a t 
h i s l o c a l j u r i s d i c t i o n , l e t alone h i s status as many tenants' 
l a n d l o r d , would have i n v i t e d challenges over a few cases of 

57 
testamentary i n s t r u c t i o n s t o f e o f f e e s . Similar cases do 
not e x i s t i n the consistory court records of York and Ely 

5 8 
s u r v i v i n g from t h i s period. Court records of the other 

59 
t h i r t e e n English dioceses do not e x i s t f o r the period. 

One senses, then, t h a t i f the e c c l e s i a s t i c a l courts 
t r u l y formed the antecedent j u r i s d i c t i o n t o t h a t of the 
Chancellor i n cases of testamentary i n s t r u c t i o n s t o f e o f f e e s 
t o uses, e i t h e r the records do not survive, or the cases 
Helmholz discovered are unrepresentative of the type of 
testamentary i n s t r u c t i o n over vjhich e c c l e s i a s t i c a l courts 
took j u r i s d i c t i o n p r i o r t o the Chancellor's i n t e r v e n t i o n . 
Based on Helmholz's f i n d i n g s and the types of cases over 
which h i s t o r i a n s know e c c l e s i a s t i c a l courts took j u r i s d i c t i o n , ^ ^ 
the second a l t e r n a t i v e seems a d i s t i n c t p o s s i b i l i t y . 

Part of Helmholz's discovery was the very ordinariness 
or i n f o r m a l i t y of the feoffments t o uses wit h testamentary 
i n s t r u c t i o n s he found, f o r i t was. already known t h a t Church 
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c o u r t s i n England as elsewhere, would, from the Norman 
Conquest onwards, take j u r i s d i c t i o n over formal agreements 
buttressed.by a party's oath.^^ An a c t i o n of f i d e i l a e s i o 
i n the Church courts lay against one who breached an agree­
ment bound by an oath. This was tr u e also of feoffments t o 
uses secured by an oath, notwithstanding t h a t , from the 
r e i g n of Henry I I such actions, yhen they involved lay 

feoffments, were subject t o " w r i t of p r o h i b i t i o n t o courts 
62 

C h r i s t i a n " . The Church courts r o u t i n e l y ignored these 
w r i t s of p r o h i b i t i o n e s p e c i a l l y when, as i n cases a r i s i n g 

63 
from the v i o l a t i o n of an oath, a s i n was involved. This 
was a simple matter of reference t o the t h e o l o g i c a l and 
canonical t h e o r i e s of a hierarchy of laws; a p o s i t i v e law 
could not be allowed t o f r u s t r a t e enforcement of the law of 
God.^^ 

Simple breach of promise, of course, was also a s i n but 
canon law regarded i t as minor compared t o breach of 
promise bound by an oath.^^ Indeed, canonists disagreed as 
t o whether a simple promise, c a l l e d nudum p a c t u m , c o u l d 

67 
support an a c t i o n f o r f i d e i l a e s i o i n e c c l e s i a s t i c a l courts. 
I t would, t h e r e f o r e , not be s u r p r i s i n g t o f i n d few f i d e i 
l a e s i o actions e n t e r t a i n e d i n Church courts based on unsworn 
promises r e l a t i v e t o such actions, based on sworn promises. 
Helmholz's f i n d i n g s i n the diocesan court records of 
Canterbury and Rochester p r e c i s e l y f o l l o w t h i s p a t t e r n of 
r e l a t i o n , and so may be taken t o support the j u r i s d i c t i o n a l 

68 
theory derived therefrom. 
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By the ear l y f i f t e e n t h century, i n f a c t , Helmholz notes 

a decline i n the number of nudum pactum feoffments t o uses 
i n Canterbury and Rochester and a r i s e i n actions i n v o l v i n g 

69 
"uses" supported by sworn promises. This could i n d i c a t e 
e i t h e r of two t h i n g s : The canonists f i n a l l y determined t h a t 
nudum pactum promises d id not belong i n t h e i r courts i n 
f i d e i l a e s i o actions or t h a t such promises were, at lea s t 
when made as p a r t . o f a feoffment t o uses t o be declared i n 
f e o f f o r - c e s t u i ' s w i l l , now enforceable elsewhere.. One 
cannot know the t r u t h of the f i r s t a l t e r n a t i v e , but the 
second seems p l a u s i b l e . In f a c t , i t was at pr e c i s e l y t h i s 
time, i n the r e i g n of Richard I I (1377-99)t t h a t the 
Chancellor of England began t o enforce c e s t u i r i g h t s under 

70 
feoffments t o uses. There would have been no lack of 
communication between the two j u r i s d i c t i o n s ; not only were 
nearly a l l the Chancellors during t h i s period bishops, but 
two - Sudbury and Arundel - ;jere a rchbishops of Canterbury, 
the very province and one of the two dioceses from which 

71 
Helmholz drew h i s conclusions. These e c c l e s i a s t i c a l 
Chancellors would have been well.aware of the shortcomings 
of the e c c l e s i a s t i c a l courts i n enforcing the nudum pactum 
feoffment t o uses under guise of f i d e i l a e s i o . They might 
t h e r e f o r e , have f e l t i t desirable t o intervene t o end the 
canon law dispute over the nudum pactum-fidei l a e s i o 
j u r i s d i c t i o n a l question , by exercising the p r i n c i p l e of 
e p i e i k e i a t o ameliorate the cestui's p l i g h t . In a d d i t i o n , 
considering the Chancellor's r o l e as statesman and chief 
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m i n i s t e r , h i s i n t e r v e n t i o n i n these cases would concentrate 
testamentary j u r i s d i c t i o n over land i n the secular realm, 
ending the Church cou r t s ' perceived need t o f l o u t Henry I I ' s 
p r o h i b i t i o n of lay fee j u r i s d i c t i o n and the w r i t s of pro-
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h i b i t i o n based thereon. 

Pursuant t o t h i s theory, one notes t h a t i n the mid-
f i f t e e n t h century promises enforceable i n the Church courts 
as f i d e i l a e s i o came also t o be enforceable by a common law 
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a c t i o n of assumpsit. Enforcement of the nudum pactum, on 
the other hand, came i n t o secular j u s t i c e through the 
Chancellor: In the exercise of e p i e l k e i a , the Chancellor 
chose t o f o l l o w the canon law party t h a t favoured enforcing 
the nudum pactum (no more an enforceable contract at common 
law than under the Roman law), i n those cases where the 
promisor had intended t o bind himself ( i . e . , where a causa 

7Z. 
e x i s t e d ) . ^ This suggests the d e s i r a b i l i t y of the Chancellor's 
i n t e r v e n t i o n from the standpoint of the c e s t u i under a w i l l ' s 
i n s t r u c t i o n s t o f e o f f e e s : Whereas the nudum pactum c o n s t i ­
t u t i n g the agreement ( t o carry out h i s w i l l ' s i n s t r u c t i o n s ) 
between f e o f f o r - c e s t u i and h i s f e o f f e e s was enforceable 
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e i t h e r r a r e l y , only i n c e r t a i n l o c a l e s , only according t o 
c e r t a i n canonists, or o f f i c i a l l y not at a l l i n the eccles-
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i a s t i c a l c o u r t s , enforcement of such agreements was 
emerging as a major c o n s t i t u e n t i n the Chancellor's equitable 

77 
i n t e r v e n t i o n . Indeed, given the widespread desire t o make 
devises of f r e e h o l d , the i n c e p t i o n of p e t i t i o n s t o the 
Chancellor a r i s i n g out of these nudum pactum feoffments t o 
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the uses declared i n w i l l s may have c o n s t i t u t e d the reason why 
the b u l k of the Chancellor's equitable case-load was, by 

the end of the f i f t e e n t h century, derived from c e s t u i s ' 
78 

common law v u l n e r a b i l i t y under feoffments t o uses. 
A v a i l a b i l i t y of w r i t s of subpoena, i n v e s t i g a t i v e process 

and, i f appropriate, s p e c i f i c performance of the agreement 
79 

underlying a nudum pactum feoffment t o uses may have 
st i m u l a t e d these p e t i t i o n s f o r equitable redress f o r the 
f i r s t time or, t o the extent the nudum pactum feoffment t o 
uses had been enforceable i n e c c l e s i a s t i c a l courts, merely 
prompted c e s t u i s t o p e t i t i o n the Chancellor instead of the 
Church - perhaps t o obtain secular sanctions against dishonest 

8 0 
f e o f f e e s i n a time of d e c l i n i n g s p i r i t u a l i t y . Perhaps, 
i n a d d i t i o n , because of canonical disagreement as t o whether 
nudum pactum agreements incorporated i n feoffments t o uses 
were j u s t i c i a b l e i n the e c c l e s i a s t i c a l c o urts, p e t i t i o n e r s 
simply sought a more c e r t a i n review and remedy by the 
Chancellor, as word got around t h a t he might intervene i n 
such matters. The Chancellor may i n a d d i t i o n have been the 
forum of choice f o r many disappointed cestuis, because even 
i f the e c c l e s i a s t i c a l courts d i d take j u r i s d i c t i o n over a 
nudum pactum feoffment t o uses under the guise of f i d e i 
l a e s i o , p e t i t i o n e r had, at the minimum, t o show a promise 
or agreement; i t was not a j u s t i c i a b l e s i n t o break a 
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"promise" one never made. The Chancellor required no 
such showing, being w i l l i n g t o imply an agreement or promise 

82 
from the conduct of f e o f f o r and f e o f f e e s . 
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In the f i n a l a n a l y s i s , the conclusion o u t l i n e d above 

as t o a t r a n s f e r of j u r i s d i c t i o n over a f e o f f o r - c e s t u i ' s 
testamentary i n s t r u c t i o n s t o his f e o f f e e s t o uses remains 
a hypothesis - more l i k e l y than not t r u e , based on the 
a v a i l a b l e evidence. But Helmholz believes a l l the s u r v i v i n g 
medieval consistory court records now have been searched 

8 3 
f o r cases of feoffments t o uses. The r e s u l t i s the 
r e l a t i v e l y few such cases, a l l i n v o l v i n g testamentary 
i n s t r u c t i o n s a f t e r the f e o f f o r - c e s t u i ' s death. ^ They arose 
i n only two, a l b e i t important, dioceses i n Kent i n the l a t e 
f o u r t e e n t h and e a r l y f i f t e e n t h c e n t u r i e s . One must agree, 
t h e r e f o r e , w i t h Helmholz, t h a t whether e c c l e s i a s t i c a l courts 
r o u t i n e l y took j u r i s d i c t i o n over feoffments t o uses declared 

Q C 

i n w i l l s probably cannot ever be proven. Helmholz leaves 
the subject at t h a t - a discovery made, i t s p o s s i b i l i t i e s 
noted, i t s l i m i t a t i o n s recognized. 

But f o r determining the e c c l e s i a s t i c a l c o n t r i b u t i o n t o 
the development and enforcement of the feoffment t o uses, 
such r e s i g n a t i o n , while honest, ought not t o close the 
question. For p u t t i n g Helmholz's f i n d i n g s i n the context 
of the simultaneous development of secular j u r i s d i c t i o n over 
sworn promises and the r i s e of p e t i t i o n s t o the Chancellor 
by disappointed c e s t u i s , while recognizing the broader 
p o l i t i c a , l and j u r i s d i c t i o n a l trends of the times, engenders 
the hypothesis :of the present .study as above argued. The 
hypothesis i s i n t e r n a l l y c o n s i s t e n t , takes account of the 
p o s i t i v e i n d i c a t i o n s of the evidence, as w e l l as of i t s 



lU 

l i m i t a t i o n s , and f i t s reasonably i n t o the complex h i s t o r y 
of the r i s e of the Chancellor's equitable, j u r i s d i c t i o n . 
I t tends, i n f a c t , t o confirm Milsom's suggestion t h a t the 
r i s e of the feoffment t o uses may have operated as much as 
a c a t a l y s t , as of a consequence, of the development of the 
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Chancellor's equitable j u r i s d i c t i o n . . 

Based on t h i s hypothesis, then, the Chancellor, once 
he had begun to act on p e t i t i o n s from cestuis or b e n e f i c i ­
a r i e s under a w i l l i n s t r u c t i n g f e o f f e e s t o uses, was engaged 
i n the r e c t i f i c a t i o n of an, e c c l e s i a s t i c a l l y recognized 
problem r e l a t i n g t o agreements of dubious status with respect 
t o e c c l e s i a s t i c a l c o u r t s ' f i d e i l a e s i o j u r i s d i c t i o n . In 
the sense of c o r r e c t i n g a j u r i s d i c t i o n a l shortcoming of the 
e c c l e s i a s t i c a l c o u r t s , one which had permitted i n j u s t i c e s 
towards c e s t u i s , then, the Chancellor was using h i s aware­
ness of canon law and e c c l e s i a s t i c a l court p r a c t i c e t o 
b u i l d an improved and more adaptable equitable s t r u c t u r e f o r 
doing j u s t i c e on an e c c l e s i a s t i c a l foundation. In another 
sense, and t o the extent t h a t the nudum pactum feoffments 
t o uses Helmholz discovered i n the diocesan court records 
of Canterbury and Rochester were t y p i c a l of at le a s t a small 
amount of those c o u r t s ' a c t i v i t i e s i n the e a r l i e r Middle 
Ages, the Chancellor was continuing an e c c l e s i a s t i c a l form 
of j u s t i c e , e p i e i k e i a , i n the context of the feoffment t o 

87 
uses - a secular mechanism - i n the forum best suited t o 
the e p i e i k e i a f u n c t i o n i n an i n c r e a s i n g l y c e n t r a l i z e d and 
secularized s o c i e t y . 
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Whichever of these i n t e r p r e t a t i o n s one p r e f e r s , since 

proof of e i t h e r i s beyond h i s t o r i c a l hope, one must note 
t h a t the j u r i s d i c t i o n a l t r a n s f e r from e c c l e s i a s t i c a l t o 

secular courts was gradual and not marked by j u r i s d i c t i o n a l 

89 

8 8 
wrangling. The canon law deferred t o p o s i t i v e law t o 
the extent t h a t the p o s i t i v e law produced a j u s t r e s u l t . 
The complementary r e l a t i o n s h i p between the two j u r i s d i c t i o n s 
undoubtedly owed much i n p r a c t i c e t o the personal l i n k the 
Chancellor c o n s t i t u t e d between them both as e c c l e s i a s t i c 
and as ad m i n i s t r a t o r of the equitable p r i n c i p l e of ep i e i k e i a 
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w i t h i n the common law realm. Given t h e i r common i n t e r e s t s 
and the Chancellor's high e c c l e s i a s t i c a l rank, i t would have 
been s u r p r i s i n g i f the o v e r r i d i n g story had been one of 
j u r i s d i c t i o n a l dissonance, r a t h e r than of harmony. 

This complementarity across j u r i s d i c t i o n a l borders i s 
evident i n the context of feoffments t o uses declared i n 
w i l l s . For w h i l e , by the fou r t e e n t h and early f i f t e e n t h 
century p e t i t i o n s by b e n e f i c i a r y - c e s t u i s f o r the Chancellor's 
enforcement of a w i l l ' s i n s t r u c t i o n s are r o u t i n e , ecclesias-
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t i c a l courts r e t a i n e d f u l l j u r i s d i c t i o n over w i l l s . 
W i l l s , even when they contained i n s t r u c t i o n s t o f e o f f e e s , 
were recorded i n diocesan r e g i s t e r s i n s p i t e of Henry I I ' s 
p r o h i b i t i o n of e c c l e s i a s t i c a l j u r i s d i c t i o n over lay fee and 
of the i l l e g a l i t y of devises. The Church circumvented the 
l a t t e r p r o h i b i t i o n on t e c h n i c a l analysis of the tr a n s a c t i o n 
such as t h a t employed by Spelman et a l . i n Lord Dacre's 
case. Evading the p r o h i b i t i o n of e c c l e s i a s t i c a l j u r i s d i c t i o n 
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over lay fee required only s l i g h t l y more a g i l i t y : the 
Church took the p o s i t i o n t h a t i t was not engaged i n a 
matter of lay fee, but of ensuring t h a t the t e s t a t o r ' s 
l a s t wishes were kept once he or she, being dead, was 

92 
powerless t o do so. Indeed, the word of one's l a s t 
confessor might e s t a b l i s h enforceable i n s t r u c t i o n s t o the 

93 
t e s t a t o r ' s f e o f f e e s t o uses. Once the Chancellor had 
intervened, he had merely t o subpoena the p r i e s t t o answer 
under oath whether i n s t r u c t i o n s were given and, i f so, 
what they were. The Chancellor could, thus, use his 
i n t e r r o g a t o r y procedure t o a i d f e o f f e e s i n determining 
what the t e s t a t o r ' s i n s t r u c t i o n s \-iere, then require them 
t o f u l f i l l themi Feoffees did not have t o obey the 
i n s t r u c t i o n s unless the t e s t a t o r ' s i n t e n t was manifest 
i n t h em.^ In examining the confessor, therefore, the 
Chancellor exercised a means of enforcing t e s t a t o r ' s l a s t 
wishes t h a t promoted the i n t e r e s t s of cestuis and f u r t h e r e d 
the canonical duty of the Church t o e f f e c t u a t e l a s t w i l l s . 

The most s t r i k i n g cases of the complementary f u n c t i o n 
of Church and Chancellor i n enforcing feoffments t o uses, 
however, a r i s e from w r i t t e n w i l l s . Probated i n the bishop's 
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c o u r t s , i n s t r u c t i o n s t o fe o f f e e s i n these w i l l s came t o 
be enforced by the Chancellor. This d i v i s i o n of labour, as 
discussed above, worked t o the mutual i n t e r e s t s of Church 
and State. The Church could r e g i s t e r w i l l s , i n c l u d i n g those 
co n t a i n i n g i n s t r u c t i o n s t o t e s t a t o r ' s f e o f f e e s t o uses -
which f r e q u e n t l y b e n e f i t t e d the Church^^ - being sure of 
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the Crown's power t o enforce a t e s t a t o r ' s f i n a l wishes and 
t o r e c t i f y f e o f f e e s ' f r a u d or t o c l a r i f y t h e i r confusion. 
The Crown, f o r i t s p a r t , acquired a form of e l e c t i v e t e s ­
tamentary j u r i s d i c t i o n , as w e l l as the a b i l i t y t o i n t e r p r e t 
the a n t i - d e v i s e r u l e i n t e r s t i t i a l l y and i n t r a r a u r a l l y v i a 
the Chancellor. The Chancellor's u l t i m a t e exercise of t h i s 
power - t h i s time on behalf of the Crown - occurred i n 
Lord Dacre's case. 

U n t i l Lord Dacre's case, however, the Chancellor's 
secular power l e n t f o r c e t o the Church's i n t e r e s t i n the 

97 
observance of a t e s t a t o r ' s l a s t wishes. Although research 
reveals no .instance i n which the Chancellor i s recorded t o 
have enforced the i n s t r u c t i o n s t o feoffees i n a w i l l , one 
can juxtapose such w i l l s w i t h p e t i t i o n s t o the Chancellor 
based on s i m i l a r w i l l s . Many f e o f f o r - c e s t u i s l e f t w i l l s 
i n s t r u c t i n g f e o f f e e s t o hold land or i t s p r o f i t s , or t o 
convey land t o the Church. These w i l l s could have two 
basic purposes: t o evade the Statute of Mortmain by 
channeling de f a c t o g i f t s of f r e e h o l d t o r e l i g i o u s i n s t i t u ­
t i o n s through a "use", or t o "pay" the Church f o r prayers 
f o r the t e s t a t o r ' s , and o f t e n h i s f a m i l y ' s , souls. 
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The Statute of Mortmain of 1391 attempted t o stop 

unlicensed grants of f r e e h o l d t o e c c l e s i a s t i c a l i n s t i t u t i o n s ; 
such grants terminated f e u d a l i n c i d e n t s t o the overlord -
u l t i m a t e l y the king - because i n s t i t u t i o n s , u n l i k e people, 
do not d i e . Therefore, a grant t o a r e l i g i o u s i n s t i t u t i o n 
deprived the f e u d a l l o r d of income derived a f t e r the death 
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of h i s tenant p r i o r t o s e i s i n g h i s tenant's h e i r of the 

99 
f r e e h o l d . T h e feoffment t o uses e f f e c t i v e l y s k i r t e d the 
Statute of Mortmain, f o r i t allowed the f e o f f o r t o give 
the use and p r o f i t s , of h i s land t o the r e l i g i o u s i n s t i t u t i o n 
without g i v i n g the i n s t i t u t i o n ownership of the f r e e h o l d . 
Few f e o f f o r s , though, would have been so generous as t o 
give away enjoyment of t h e i r lands during t h e i r l i f e t i m e s , 
even t o the Church. The feoffment t o uses t o be declared 
i n f e o f f o r ' s w i l l provided the p e r f e c t answer: Feoffor 
enjoyed h i s land and i t s p r o f i t s f o r l i f e , then i n h i s w i l l 
i n s t r u c t e d h i s f e o f f e e s t h a t the r e l i g i o u s i n s t i t u t i o n was 
t o have the use and p r o f i t s of the land i n p e r p e t u i t y . A 
r e s u l t i n g use t o the f e o f f o r and a w i l l s t a t i n g such i n s t r u c ­
t i o n s had the same e f f e c t . And since the duties of f e o f f e e s 
passed on death t o t h e i r heirs,''"^^ the testamentary i n s t r u c ­
t i o n s on a feoffment t o uses could p e r p e t u a l l y avoid both 
the Statute of Mortmain's p r o h i b i t i o n and the anti-devise 
r u l e of the common law, at l e a s t where there were t o begin 
w i t h several f e o f f e e s . 

Two w i l l s of the l a t e Middle Ages i l l u s t r a t e the use 
employed t o t h i s testamentary purpose. The f i r s t , t h a t of 
Si r Thomas N e v i l l e , Lord F u r n i v a l , of 1^06 or 1^07, l e f t 
F u r n i v a l ' s f e o f f e e s very precise d i r e c t i o n s as t o how he 
wanted h i s lands and t h e i r p r o f i t s d i s t r i b u t e d . In a 
section of h i s w i l l d i s t i n c t from t h a t i n which he bequeathed 
h i s c h a t t e l s . S i r Thomas i n s t r u c t e d h i s f e o f f e e s t o enfeoff 
h i s nephew, Robert Lumley, i n fee simple of some manors i n 
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County Derby; t o enfeoff other lands and tenements t o 

102 
Robert Pudsay, and so f o r t h t o others not h i s h e i r s . 
But he included i n s t r u c t i o n s t o hold c e r t a i n lands and 
t h e i r p r o f i t s t o the use of the P r i o r and Convent of 
Worsop, apparently motivated by a desire t o make amends f o r 

103 h i s s i n s . . 
The second of the two w i l l s , t h a t of Sir John R o c l i f f 

of Colthorpe, i s of comparable i n t e n t . Feoffor had, i n the 
deed e n f e o f f i n g h i s f e o f f e e s , s p e c i f i e d t h a t they would 
hold " t o the use and performance of my l a s t w i l l . " " ^ ^ ^ He 
t h e r e f o r e , r e t a i n e d the enjoyment of h i s property during 
h i s l i f e t i m e . His w i l l , probably d r a f t e d by one of the 
Grey F r i a r s of York,"'"'̂ ^ provided t h a t the p r o f i t s of h i s 
lands be given t o those f r i a r s i n perpetuity.''"^^ In r e t u r n , 
the f r i a r s were t o pray f o r h i s and h i s f a m i l y ' s souls, and 
t o bury him i n the Grey F r i a r s ' Church i n York, t o the l e f t 
of h i s f a t h e r -. who had e v i d e n t l y also found prox i m i t y t o 
the f r i a r s and p r o v i s i o n f o r t h e i r prayers a convenient 
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way of safeguarding h i s sou l . 

Not wanting t o r i s k t e r m i n a t i o n of h i s g i f t s or of the 
f r i a r s ' prayers. S i r John s p e c i f i e d t h a t , "̂ r̂han i t s h a l l 
f o r t u n e t h a t there bee of my said f e o f f e s l y v i n g but i j or 
i i j a t the moste", the warden of the York Grey F r i a r s was 
to choose s i x more, whom the o r i g i n a l f e o f f e e s were t o 
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e n f e o f f . Such a replacement was, at lea s t by the early 
s i x t e e n t h century, not unusual. The desire t o ensure 
perpetual prayers by a testamentary i n s t r u c t i o n on the 
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replacement of f e o f f e e s i s w e l l i l l u s t r a t e d by the 
f o l l o w i n g passage from a w i l l of 1524.: 

I w i l l t h a t my f e o f f e s t h a t I-have enfeoffed 
i n ray landes ... make a sure, s u f f i c i e n t e , 
and l a w f u l l astate i n the lawe t o such other 
f e o f f e s as they s h a l l thynke good, by t h ' 
advice of my sone Richarde ... /of c e r t a i n 
lands and tenementsT" t o t h ' use and e n t e n t 
t o have a p r i e s t t o say Masse and other 
d i v i n e service ... and t h a t saide f e o f f e s 
enfeoffe other sex, or e i g h t , or moo f e o f f e s , 
i n the saide landes, so t h a t the saide landes 
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remane and be ever i n f e o f f e s handes .... 

The testamentary i n s t r u c t i o n s on the feoffment t o uses, 
then, might be c l e a r , but what i f the feoff e e s simply 
refused t o carry out. the i n s t r u c t i o n s . A p e t i t i o n t o the 
Chancellor dating from the period 14.22-26 in d i c a t e s the 
Chancellor's w i l l i n g n e s s t o intervene.''""'•^ But the Prioress 
of the Nuns of Thetford's p e t i t i o n was no cut-and-dried 
case f o r r e l i e f . Testator's w i l l required h i s f e o f f e e s t o 
give h i s land t o the Nuns of Thetford, or t o s e l l the land 
holding the proceeds f o r the nuns' use and benefit.^•'"'^ 
This the sole s u r v i v i n g f e o f f e e refused t o do, keeping the 
p r o f i t s of the land u n t i l he sold i t , then keeping the 
proceeds of the sale. The Prioress sought a subpoena 
against the f e o f f e e , the Chancellor's i n t e r r o g a t i o n of him, 
and specific•enforcement of t e s t a t o r ' s w i l l , " f o r God and 
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i n the way of c h a r i t y . " I f the f e o f f e e , though, were t o 
enfeoff the Nuns themselves, he would create a mortmain 

113 
problem. On the other hand, f a i l u r e t o honour her 
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p e t i t i o n would, mean t h a t the purpose of f e o f f o r ' s use, as 
expressed i n h i s l a s t w i l l , would be f r u s t r a t e d - an idea 
abhorrent t o the Church i n p r i n c i p l e , even when i t d id not 
stand t o gain under the will.''"'''^ I n a d d i t i o n , there was 
something objectionable about d e p r i v i n g a b e n e f i c i a r y , nuns 
i n p a r t i c u l a r , of an a d d i t i o n a l means of l i v e l i h o o d , though 
t h i s sentiment found no expression i n the law. 

The Chancellor must, then, as churchraan''"'^^ and as the 
king's c h i e f m i n i s t e r , have been t o r n . That t h i s was so 
i s i n d i c a t e d by the p e t i t i o n ' s indorsement (extremely rare 
during t h i s period) d i r e c t i n g t h a t the subpoena be granted, 
but t h a t the matter be heard before the King's Council, 
instead of by the Chancellor alone. "''"'"̂  There the f u l l range 
of r o y a l and equitable i n t e r e s t s could be discussed by those 
most concerned. As the Chancellor's equitable f u n c t i o n had 
o r i g i n a l l y a r isen by delegation of the king v i a h i s Council, 
the a c t i o n taken on the Prioress's p e t i t i o n amounted t o a 
d e f e r e n t i a l relinquishment of equitable power i n a d i f f i c u l t 
case. I t seems a reasonable guess t h a t the confluence o f • 
r o y a l i n t e r e s t s and equitable p r i n c i p l e i n the King's 
Council would have produced a compromise: The uncooperative 
f e o f f e e would be ordered t o give the proceeds of sale of 
the lands t o the nuns, avoiding the mortmain problem created 
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by the w i l l ' s f i r s t a l t e r n a t i v e . ' 
Testamentary i n s t r u c t i o n s t o fe o f f e e s could also serve 

the purpose of having prayers o f f e r e d f o r the souls of the 
t e s t a t o r and others he might designate. Already i l l u s t r a t e d 
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by the w i l l of Geoffrey Proctor, t h i s s o r t of i n s t r u c t i o n 

118 occurred f a i r l y f r e q u e n t l y i n w i l l s of the f i f t e e n t h century. 
The w i l l of Wil l i a m , Lord Latimer, probated i n 1381, pro-

119 
vides an e a r l y example. Latimer i n s t r u c t e d h i s feof f e e s 
t o s e l l h i s London houses t o the highest bidder and t o use 
the proceeds t o set up a chantry istaffed by two p r i e s t s who 
would pray p e r p e t u a l l y f o r h i s soul and t h a t of King Edward 
I I I . I n 1398, John of Gaunt, son of King Edward I I I and 
f a t h e r of Henry Beaufort, i n an extremely long and d e t a i l e d 
w i l l , gave i n s t r u c t i o n s t h a t h i s f e o f f e e s were t o spend 
some of the p r o f i t s of the lands of which he had enfeoffed 

120 
them t o set up a chantry. John of.Gaunt's w i l l i s , i n 
t h i s respect, i n t e r e s t i n g because i t shows t h a t even those 
c l o s e s t t o the king had reasons t o employ the "use" t o create 

121 
a quasi-devise. The w i l l of Thomas Cheworth provides an 
i n t e r e s t i n g counterpoint t o those of Latimer and John of 
Gaunt because i t gave i n s t r u c t i o n s t o set up a chantry only 
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i f he died without male issue t o take h i s lands. In 
t h a t event, prayers at the chantry were t o be of f e r e d not 

123 
only f o r h i s own soul, but f o r those of a l l C h r i s t i a n s -
by c o n t r a s t t o Latimer's l i m i t i n g i n t e n t i o n . Perhaps the 
most charming example, hov/ever, comes from the w i l l of 
Thomas, Lord Scrope, who i n s t r u c t e d t h a t p r o f i t s of h i s 
lands be used, i n t e r a l i a , t o pay a p r i e s t t o , "sing f o r 
my saule v i j yere; and t h a t they /.his f e o f f e e ^ / see y t the 

124 
said preste be an able preste." One wonders whether he 
expected the Chancellor (or Church) t o intervene i f the 
p r i e s t were, i n some sense, not "able". 
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The Chancellor's w i l l i n g n e s s t o intervene t o enforce 

testamentary i n s t r u c t i o n s t o f e o f f e e s i s i n d i c a t e d , too, 
125 

where the i n s t r u c t i o n s were t h a t debts or the terms of 
126 

a marriage agreement (which amounted t o the same t h i n g ) 
be p a i d . Latimer's w i l l had provided f o r the sale of h i s 
manors t o the highest bidder, with the proceeds t o go 
towards h i s debts, i f h i s personal property d i d not serve 
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to meet those o b l i g a t i o n s . Scrope, seeker of the "able" 
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p r i e s t , had made a s i m i l a r p r o v i s i o n . Two f i f t e e n t h 
century w i l l s i n s t r u c t the t e s t a t o r ' s f e o f f e e s to carry out 
the terms of marriage agreements. Richard Barton's w i l l 
s p e c i f i e d how the f e o f f e e s were t o t r a n s f e r r e a l property 
as p r e v i o u s l y agreed wit h the f a t h e r s of the two spouses-
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to-be of h i s son and daughter. S i r Henry Vavasour, i n a 
c o d i c i l t o h i s w i l l , i n s t r u c t s h i s f e o f f e e s t o perform the 
marriage agreement he has made i^ilth h i s son's fiancee's 

130 
f a t h e r . Apparently, the wedding had been planned betv;een 
execution of h i s w i l l and of t h i s c o d i c i l . Requiring 
f e o f f e e s t o perform the terms of these agreements, or t o 
make good an indebtedness, vras an obvious point at which 
the Chancellor could enforce nudum pactum feoffments t o uses 

131 
of dubious e n f o r c e a b i l i t y under canon law, as w e l l as t o 
extend the range of r e l i e f a v a i l a b l e t o cestuis t o include 
testamentary matters. 

Most commonly, of course, w i l l s i n s t r u c t e d f e o f f e e s t o 
provide f o r widows and c h i l d r e n who were not h e i r s t o the 
f a t h e r ' s estates; the s t r i c t r u l e of primogeniture, as w e l l 



124 
as ordinary a f f e c t i o n f o r one's f a m i l y , d i c t a t e d t h a t 
these s o r t s of i n s t r u c t i o n s should predominate.^"^^ Out of 
a very wide v a r i e t y of such provisions made i n w i l l s , only 
a few examples w i l l be c i t e d t o i n d i c a t e the breadth of 
t e s t a t o r s ' wishes at the close of the Middle Ages. 

Robert Lascelles, i n about 1507, provided f o r h i s 
wife and c h i l d r e n i n a c o d i c i l devoted exclus i v e l y t o 

133 
i n s t r u c t i n g h i s f e o f f e e s . That was ordinary, but 
Lascelles also gave i n s t r u c t i o n s t h a t h i s feoffees should 
give t o any conceived, but not yet born, son or daughter 

13A 
c e r t a i n lands or the p r o f i t s of those lands, r e s p e c t i v e l y . ^ 
Sir Thomas Markenfield, by c o n t r a s t , d i r e c t e d t h a t h i s 
f e o f f e e s should hold some of the p r o f i t s of hi s former lands 
t o enable h i s son and heir t o get two years of education at 
Oxford, f o l l o w e d by three years at one of the Inns of 

135 
Court. And Wil l i a m Vavasour, having provided f o r prayers 
f o r h i s f a m i l y ' s souls, closes h i s w i l l ' s i n s t r u c t i o n s by 
denying t h a t he ever promised h i s nephew any lands at the 
time of the l a t t e r ' s marriage, saying he stood ready t o 
answer t o God on the matter."'"'^^ I f God d i d not ask, at 
l e a s t the Chancellor might; armed w i t h the w i l l ' s d e n i a l , 
h i s f e o f f e e s would have a probative answer. 

The ordinary type of p e t i t i o n f o r the Chancellor's 
enforcement of testamentary i n s t r u c t i o n s b e n e f i t t i n g f a m i l y 
member b e n e f i c i a r i e s i s i l l u s t r a t e d by one from Bishop 

137 
Langley's second term as Chancellor. P e t i t i o n e r , 
grandson of f e o f f o r - t e s t a t o r , sought a subpoena to compel 
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the then f e o f f e e s (enfeoffed by the sole remaining h e i r 
of t h e . o r i g i n a l f e o f f e e s ) , t o enfeoff c e r t a i n estates to 
him i n t a i l , as had been h i s grandfather's i n s t r u c t i o n s t o 
h i s f e o f f e e s . Three of the si x new feoffe e s refused to 
enfeoff him, prompting him t o seek the Chancellor's i n t e r ­
vention w i t h the plea: "May i t please your most gracious 
Lordship t o consider t h a t the.said suppliant can have no 
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remedy a t common law ... f o r God and i n way of c h a r i t y . " 
The grandson was j u s t as much outside the common law's 
p r o t e c t i o n as i f he had been a c e s t u i under a feoffment t o 
uses e f f e c t i v e during f e o f f o r ' s l i f e t i m e . 

Egregious cases demanded only f i n e - t u n i n g of the basic 
remedy of s p e c i f i c performance of the testamentary i n s t r u c ­
t i o n s . In one such case, not only d i d h i s feoffees f a i l 
t o hold p r o f i t s of t e s t a t o r ' s lands t o the use of h i s widow, 
but one of them deprived her of her daughter's wardship by 

139 
kidnapping the daughter. Evidently, he also hoped t o 
deprive the widow of the p r o f i t s of arranging a su i t a b l e 
marriage f o r her daughter.''"^^ The twice-disappointed widow 
not only sought s p e c i f i c performance, but in d e m n i f i c a t i o n 
f o r the p r o f i t s of wardship l o s t due t o the feoffee's 
a c t i o n . One may safely assume, i n s p i t e of the record's' 
s i l e n c e , t h a t the Chancellor was. receptive t o the widow's 
plea. 

F i n a l l y , one must ask what i n these w i l l s indicates 
t h a t t e s t a t o r s expected t h e i r testamentary i n s t r u c t i o n s t o 
be enforced. One must admit t h a t the w i l l s contain no "or 
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else" clauses; instead, the a t t i t u d e towards enforcement 
seems precatory. The w i l l of Roger Flore of London and 
Oakham, probated i n 1428 and which Holdsworth c a l l s t y p i c a l 
of w i l l s c o ntaining i n s t r u c t i o n s t o f e o f f e e s , closes with 
the prayer t h a t God, through the in t e r c e s s i o n of Saint Mary 
and a l l the s a i n t s , w i l l give h i s f e o f f e e s the grace t o 
act according t o the w i l l ' s instructions."'"^''" T h i r t y years 
l a t e r . S i r Thomas Chaworth began h i s w i l l by noting t h a t 
he had enfeoffed a l l h i s lands, tenements, and appurtenances 
t o the uses declared i n h i s w i l l , "and tenderly b e s i c h i t h 
and p r a i t h them / h i s f e o f f e e ^ / of ye grete t r u s t e and 
c o r d i a l l affeccon t h a t he hath i n thaim, yat t h e i w i l l e 
vochsafe t o perfourme and execute h i s w i l l e i n forme yat 
f o l o i t h ...."•'".'̂ ^ The c e s t u i / t e s t a t o r - f e o f f e e r e l a t i o n ­
ship i n each case seems t o be based upon f r i e n d s h i p and 
confidence, and not upon l e g a l compulsion. Accordingly, 
one should read these prayers as signs of deference and 
a f f e c t i o n , respect f o r , and not d i s t r u s t of, the f e o f f e e s . 
C e s t u i - t e s t a t o r s , a f t e r a l l , d i d not want to have t h e i r 
i n s t r u c t i o n s enforced, but merely wanted them observed. 
The words of entreaty also suggest the s p i r i t u a l s i g n i f i c a n c e 
the Church accorded t o one's l a s t will."'"'^-^ 

One must, nonetheless, ask whether the r e l a t i o n s h i p was 
r e a l l y as i n f o r m a l as these precatory words suggest t o a 
modern-day lawyer. For a v a r i e t y of reasons, one doubts 
t h a t i t was. F i r s t , as discussed above, there i s at lea s t 
some evidence t h a t cases i n v o l v i n g feoffments t o uses 
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declared by a deceased f e o f f o r were heard i n at l e a s t some 
Church courts.•'•'^^ The evidence has, as stated, i t s l i m i t a ­
t i o n s , but does not stand alone, f o r there i s broader 
evidence of the enforcement of testamentary i n s t r u c t i o n s 
t o f e o f f e e s . By the time Flore and Chaworth d r a f t e d t h e i r 
w i l l s , p e t i t i o n s to. the Chancellor f o r enforcement of 
testamentary i n s t r u c t i o n s were frequent. The mere frequency 
of these p e t i t i o n s , l e t alone the Chancellor's already 
evident exercise of equitable p r i n c i p l e s i n response t o 
c e s t u i s ' v u l n e r a b i l i t y even when f e o f f o r s were s t i l l 
alive,"""^^ i n d i c a t e s t h a t by the f i r s t h a l f of the f i f t e e n t h 
century at the l a t e s t , t e s t a t o r s could expect the 
Chancellor t o order s p e c i f i c performance of the testamentary 
i n s t r u c t i o n s they gave t o t h e i r f e o f f e e s . 

I n a d d i t i o n , by the time of Flore and Chaworth's w i l l s , 
the j u r i s d i c t i o n a l t r a n s f e r of unsworn o b l i g a t i o n s was, 
under the evidence and hypothesis presented above, nearly 
complete.•'"^^ Testators probably could take i t f o r granted 
by then t h a t i f the Church courts did not take f i d e i l a e s i o 
j u r i s d i c t i o n over a f e o f f e e ' s f a i l u r e t o comply wit h h i s 
i n s t r u c t i o n s , at l e a s t the Church r e g i s t e r e d and probated 
w i l l s . T h e testamentary i n s t r u c t i o n s t o f e o f f e e s , then, 
comprised p a r t of a v a l i d expression of a deceased person's 

l a s t wishes f o r d i s t r i b u t i o n of h i s property, honouring 
1A8 

which was the Church's sacred o b l i g a t i o n . ^ The eccles­
i a s t i c a l Chancellors of the Middle Ages would have been 
f a m i l i a r and i n agreement wit h the Church's views on the 
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subject; they bridged the sacred-secular j u r i s d i c t i o n a l 
d i v i d e . This dual i d e n t i t y of the Chancellor may have had 
a psych o l o g i c a l appeal, t o disappointed b e n e f i c i a r i e s . 
Because, moreover, t o the Church i t was more important t h a t 
j u s t i c e be done, than t h a t i t be the i n s t i t u t i o n t o admini­
s t e r j u s t i c e , the Church d i d not r e s i s t the r i s e of the 
Chancellor's j u r i s d i c t i o n over testamentary i n s t r u c t i o n s 

14.9 
t o f e o f f e e s . •̂''̂  .Had the Church re s i s t e d , i t would have had 
to r e s i s t the very b e n e f i c i a r i e s i t sought t o p r o t e c t , f o r 
the j u r i s d i c t i o n a l t r a n s f e r d i d not occur by a u t h o r i t a t i v e 
f i a t , but by acquiescence t o the apparent wishes of bene­
f i c i a r i e s , who seem t o have begun, by the l a t e fourteenth 
or e a r l y f i f t e e n t h c e n t u r i e s , t o pr e f e r t o bring t h e i r 
p e t i t i o n s f o r redress under the secular umbrella, rather 
than under t h a t of the Church. Presumably, a f t e r a l l , the 
fr a u d u l e n t f e o f f e e had, consciously or unconsciously, 
removed himself from the c i r c l e of those f r i g h t e n e d by the 
t h r e a t of e c c l e s i a s t i c a l (temporalized s p i r t u a l ) p e n a l t i e s . "'"̂^ 

F i n a l l y , considering t h a t i t was the common law of the 
realm which p r o h i b i t e d devises and f a i l e d t o give cestuis 
r i g h t s t o compel t h e i r f e o f f e e s ' performance of a f e o f f o r ' s 
i n t e n t i o n s , there was both good reason and psychological 
appeal t o p e t i t i o n i n g f o r the Chancellor's, r a t h e r than 
the Church's, exercise of e p i e i k e i a . I f the laws of the 
realm c o n s t i t u t e d the cestui's problem, i t made sense t o 
seek a dispensing and remedial a u t h o r i t y of greater than 
equal moral a u t h o r i t y , a t l e a s t i n a given case. Finding 
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t h a t c o u n t e r v a i l i n g a u t h o r i t y at tHe highest l e v e l of the 
government, p e r s o n i f i e d by the Chancellor who himself bore 
clear traces of the Church's e p i e i k e i a f u n c t i o n , the 
e c c l e s i a s t i c a l c o u r t s , a p e t i t i o n e r ' s only other s u f f i c i e n t l y 
powerful remedial venue, seemed no b e t t e r than a second 
choice. 

In s h o r t , the Crown i t s e l f , i n the person of the 
Chancellor, provided the means whereby b e n e f i c i a r i e s under 
testamentary i n s t r u c t i o n s f i n a l l y could be confident of 
compelling f e o f f e e s t o conform t h e i r conduct t o the w i l l ' s 
terms. I t was, t h e r e f o r e , the king, by condoning h i s 
Chancellor's a c t i o n s , who, by the f i f t e e n t h century, made 
f e o f f o r s confident of t h e i r a b i l i t y t o avoid the common law 
r u l e against devises. But by the same token, the Crown 
could terminate f e o f f o r s ' , and ther e f o r e c e s t u i s ' , a b i l i t y 
t o avoid the common law's p r o h i b i t i o n s by employing the 
feoffment t o uses - hence the r e s u l t i n Lord Dacre's case. 

But t h i s power of the Crown d i d not begin i n the 
secular sphere, i t only found i t s most appropriate home 
there - which would have come as no surprise t o A r i s t o t l e 
and Aquinas. For i t was the A r i s t o t e l i a n p r i n c i p l e of 
e p i e i k e i a , as r e a r t i c u l a t e d i n the Church of the Middle 
Ages, most notably by Aquinas, t h a t provided the t h e o r e t i c a l 
content of the Chancellor's j u r i s d i c t i o n a l r o l e i n medieval 
England. I t does not denigrate equity's debt t o A r i s t o t l e , 
moreover, t o argue t h a t the admin i s t r a t o r s of the equitable 
- medieval Chancellors - saw themselves as applying an 



130 

e c c l e s i a s t i c a l p r i n c i p l e - a C h r i s t i a n i z e d A r i s t o l i a n i s m . . 
Their immediate debt was t o Aquinas. Boat, captain, and 
cargo were a l l , i n other words, of e c c l e s i a s t i c a l o r i g i n , 
crossing the hazy j u r i s d i c t i o n a l channel separating Church 
and State. 

Lord Dacre's case and the Statute of Uses may, then, 
have a s i g n i f i c a n c e beyond l i m i t i n g the feoffment t o uses. 
For i n Henry V I I I ' s e f f o r t s t o strengthen the English State, 
i n s i g n i f i c a n t p a r t w i t h respect t o the Church, i t was 
n a t u r a l t h a t he l i m i t the Church's power w i t h i n the State. 
The break w i t h Rome of 153A^^'^ went f a r towards t h i s goal, 
but v e s t i g i a l i n fluences of the pre-Reformation Church 
remained i n the equitable p r a c t i c e of the Chancellors. The 
problem was how t o secularize e p i e i k e i a i n the Chancery. 
Henry t r i e d appointing a common lawyer lay person as 
Chancellor, but S i r Thomas More proved t o be more committed 
t o the Roman Church than many of h i s episcopal predecessors 
had been. The problem, then, was not so much the di f f e r e n c e 
between ordained and lay-Chancellors, nor even of common 
lawyers and those t r a i n e d i n canon law (witness the minority 
- common law judges - i n Lord Dacre's case), but the r e -
s e c u l a r i z a t i o n of a p r i n c i p l e - how t o change Aquinian back 
t o A r i s t o t e l i a n .epieikeia i n the Chancery. The means of 
Henry's success i n t h i s venture were t o s t r i k e a t e l l i n g , 
but not f a t a l , blow t o the feoffment t o uses by engineering 
the r e s u l t of Lord Dacre's case and consequently passage 
of the Statue of Uses, both i n 1535."''^^ 
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To l i m i t the feoffment t o uses was t o c u r t a i l the 

Chancellor's power as e c c l e s i a s t i c a l conscience of State: 
Henry not only s t r u c k at the feoffment t o uses as the 
m a j o r i t y of the Chancellor's e p i e i k e i a f u n c t i o n , but 
thereby also t a c i t l y confirmed the p o i n t Milsom was t o 
make - t h a t the feoffment t o uses was a primary vehicle of 

153 

the r i s e of the Chancellor's equity j u r i s d i c t i o n . With 
Lord Dacre's case and the Statute of Uses, Henry achieved, 
by a d r a s t i c l i m i t a t i o n of an almost u n i v e r s a l l y employed 
device, a more complete separation of Church and State. 
As an i r o n i c f o o t n o t e , one observes t h a t t h i s l i m i t a t i o n 
was a p p l i e d t o a wholly English device of secular o r i g i n ; 
indeed, the "use's" only d i r e c t e c c l e s i a s t i c a l t i e -
e c c l e s i a s t i c s ' r o l e i n i t s enforcement - was, by 1535» 
v e s t i g i a l . 
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7. Conclusion 

In c l o s i n g , one aims not t o r e s t a t e or repeat argu­
ments made above, much less t o make a d d i t i o n a l claims, but 
merely - and b r i e f l y -_ t o remind the reader of some s a l i e n t 
p o i n t s . F i r s t , t h i s study has sought t o put the feoffment 
t o uses i n t o i t s wider h i s t o r i c a l context, hoping t o i l l u ­
minate the scope of e c c l e s i a s t i c a l c o n t r i b u t i o n s t o t h a t 
l e g a l concept's development and enforcement. In so doing, 
t h i s study has viewed the "use" not as j u s t another sub-
i n s t i t u t i o n of English law, but as fundamentally a prag­
matic r e a c t i o n t o fe u d a l c o n s t r a i n t s on the a l i e n a t i o n of 
f r e e h o l d lands and tenements. The " n o b i l i t y " of medieval 
England, those of s u b s t a n t i a l wealth - i n c l u d i n g land - and 
i n f l u e n c e , found i n the tran s a c t i o n s c r e a t i n g a "use" a 
convenient means of avoiding the f e u d a l i n c i d e n t s of 
tenure, as w e l l as a s o c i a l l y necessary way of bestowing 
f r e e h o l d upon non-heirs, c h i e f l y f a m i l y members and the 
Church. 

The feoffment t o uses, i n other words, developed as a 
r e a c t i o n t o the Norman f e u d a l system i n post-Conquest 
England. But while i t f i r s t becomes evident at the time of 
the t w e l f t h century Roman law r e v i v a l , i t bears l i t t l e 
resemblance t o the Roman concepts of usufructus and 
fideicommissum. Indeed, one cannot simply i n t e r p r e t a 
document conveying f r e e h o l d land t o one party ad usum of 
another as a Roman usus; i n England i t was more l i k e l y t o 
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i n d i c a t e the qu i t e d i f f e r e n t ad opus feoffment t o uses. 
Neither d i d canon law's restatement of Roman law brin g 
Roman law concepts of property ownership t o bear on the 
feoffment t o uses. When canon law formed the basis f o r a 
Roman-style dominium-usufructus dichotomy, t h a t concept i s 
d i s t i n g u i s h a b l e from an ad opus "use": The Franciscans were 
b e n e f i c i a r i e s of both concepts; both were equally suited t o 
t h e i r needs. 

But the Franciscans d i d not c o n s t i t u t e the only 
e c c l e s i a s t i c s involved i n the early feoffment t o uses. The 
medieval Chancellors of England were nearly a l l high-ranking 
e c c l e s i a s t i c s ; they bridged the j u r i s d i c t i o n a l gap separa­
t i n g Church and r o y a l courts. With one f o o t f i r m l y planted 
i n each camp, they imported i n t o the i n t e r p r e t a t i o n and 
enforcement of the common law the C h r i s t i a n i z e d A r i s t o t e l i a n 
e p i e i k e i a of Aquinas. Nowhere was the importation of 
e p i e i k e i a a more s i g n i f i c a n t development than where f e o f f ­
ments t o uses e x i s t e d , f o r a p p l i c a t i o n of epie i k e i a allowed 
the Chancellor t o enforce the cestui's i n t e r e s t i n f r e e h o l d 
land without e i t h e r "executing the use" ( i . e . , making the 
c e s t u i a f e o f f e e , as the Statute of Uses would), or 
challengi n g the v a l i d i t y of the r e l e v a n t common law r u l e s . 

E c c l e s i a s t i c a l e p i e i k e i a imported by e c c l e s i a s t i c s 
i n t o r o y a l jurisprudence also had the e f f e c t of f u r t h e r i n g 
the Church's o b j e c t i v e s i n testamentary matters. The 
English Church had the r i g h t t o r e g i s t e r and probate w i l l s 
pursuant t o i t s duty t o e f f e c t u a t e the l a s t wishes of the 
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dying. Since a f e o f f o r - c e s t u i ' s l a s t w i l l often stated the 
uses t o which h i s f e o f f e e s were t o hold a f t e r h i s death, by 
ordering s p e c i f i c performance of f e o f f e e s ' o b l i g a t i o n s under 
feoffments t o uses, the Chancellor could o f t e n give secular 
f o r c e t o the Church's testamentary i n t e r e s t s . In f a c t , i n 
some dioceses at l e a s t , testamentary i n s t r u c t i o n s t o feo f f e e s 
t o uses were enforced i n the Church courts. The Chancellor 
may, t h e r e f o r e , have imported t h i s j u r i s d i c t i o n as w e l l as 
the theory under which t o enforce i t ( e p i e i k e i a ) i n t o r o y a l 
jurisprudence. And, one cannot but note t h a t e c c l e s i a s t i c a l 
foundations often b e n e f i t t e d under feoffments t o uses, f o r 
"uses" could circumvent the statutes p r o h i b i t i n g conveyances 
of f r e e h o l d lands and tenements i n t o mortmain. 

In short, when medieval churchman-Chancellors began 
enfor c i n g the feoffment t o uses, the English Church was able 
t o serve a v a r i e t y of i t s own i n t e r e s t s , as w e l l as those 
of wealthy landholders, through the agency of i t s own 
o f f i c i a l s a c t i n g at the highest l e v e l of r o y a l government. 
The Church, i n other words, exercised a pervasive, i f 
i n d i r e c t , r o l e i n the e v o l u t i o n of the "use" - a r o l e both 
s p i r i t u a l l y and temporally convenient, at the t h e o r e t i c a l 
no less than at the a d m i n i s t r a t i v e centre of the common law. 
For a t the core of any common law r u l e was i t s purpose 
which, i n p a r t i c u l a r cases - a dispr o p o r t i o n a t e number 
i n v o l v i n g c e s t u i s ' i n t e r e s t s under feoffments t o uses - only 
the Chancellor's a p p l i c a t i o n of a C h r i s t i a n i z e d e p i e i k e i a 
could e f f e c t u a t e . 
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Appendix: Churchman-Chancellors as an 
E c c l e s i a s t i c a l C o n t r i b u t i o n t o the 

Evolution of the Feoffment 
t o Uses 

As has-become evident, the Chancellor and his Chancery 
were the focus of the enforcement of the English feoffment 
t o uses. The Chancery adopted some forms of canon law 
procedure, notably j u d i c i a l examination of the respondent 
under oath; and i t s i n t e r v e n t i o n i n general helped to shape 
a f l e x i b l e a l t e r n a t i v e t o the r i g i d i f i e d land law of 
conveyances administered i n the common law courts. In so 
doing, the Chancery advanced the i n t e r e s t s not only of 
landowners seeking f l e x i b l e means of conveyance or of pro­
v i d i n g f o r f a m i l y members who were not h e i r s , but also of 
the Church, which would have been deprived of many land­
owners' g i f t s of r e a l t y but f o r the development and the 
Chancellor's enforcement of the feoffment t o uses. I t i s 
f i t t i n g now t o address.the question whether the maturation 
of the feoffment t o uses i n the Chancery was, at lea s t i n 
p a r t , an e c c l e s i a s t i c a l c o n t r i b u t i o n t o English land law 
not on account of any l e g a l doctrines imported from the 
Romano-canonical t r a d i t i o n , but merely because the medieval 
Chancellors and t h e i r a d m i n i s t r a t i v e a s s i s t a n t s tended 
overwhelmingly t o be e c c l e s i a s t i c s of high standing. 

The f i r s t clause of Magna Carta had, i n 1215, declared 
t h a t the English church should be f r e e , meaning f r e e t o 
e l e c t i t s own o f f i c i a l s i n accordance with canon law.^ But 
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during t h a t very century, the s e l e c t i o n of English bishops 
would be made by the k i n g , subject t o confirmation by a 
perfunc t o r y and p r e d i c t a b l e vote of assent by the cathedral 

2 
chapter involved. By the f i f t e e n t h century, the heyday of 
the Chancellor and of the feoffment t o uses, the method 
had changed l i t t l e . The king had merely t o secure the 
pope's conf i r m a t i o n before having h i s nominee voted-in by 
the c a t h e d r a l chapter. Once elected, the bishop paid h i s 
homage t o the k i n g , a f t e r which followed h i s consecration 

3 
and enthronement. 

In the l i g h t of the method of t h e i r s e l e c t i o n , as w e l l 
as of the f a c t t h a t they were usually more preoccupied with 
the a d m i n i s t r a t i o n of t h e i r t e m p o r a l i t i e s , w i t h p o l i t i c s , 
and i n t h e i r consistory courts than w i t h s p i r i t u a l e d i f i c a ­
t i o n , ^ i t may seem f a r - f e t c h e d t o c a l l the c o n t r i b u t i o n s 
of the Chancellors of the Middle Ages e c c l e s i a s t i c a l at a l l . 
Such a d e n i g r a t i o n of t h e i r r e l i g i o u s zeal or sta t u s , 
however, implies an i r r e l e v a n t r e t r o s p e c t i v e value-judgment. 

True, the medieval English bishop was l i k e l y t o be a 
p o l i t i c a l f r i e n d or r e l i a b l e r e l a t i o n of the king or of h i s 
close associates.^ But they were also chosen as p o l i t i c i a n s , 
statesmen, and ad m i n i s t r a t o r s of proven a b i l i t y . Many were 
educated and cosmopolitan, products of the u n i v e r s i t i e s at 
Bologna or Par i s , or those emerging at Oxford and Cambridge.^ 
Some, indeed, can without exaggeration be c a l l e d scholars, 
f o r example Robert Grossteste, bishop of Lin c o l n , Richard 
l e Poore, bishop of Salisbury and Durham, and Richard, 
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bishop of Chichester. Besides t h e i r education, some would 
have had j u d i c i a l experience as archdeacons or r u r a l deans. 
Indeed, of those who were u n i v e r s i t y - t r a i n e d i n the Middle 
Ages and were p r i e s t s , those who d i d not become academics 

g 
tended t o become c i v i l lawyers. F i n a l l y , and very s i g n i ­
f i c a n t l y , the king d i d not have t o pay s a l a r i e s of eccle­
s i a s t i c a l o f f i c i a l s co-opted i n t o the business of st a t e . 
The " f a i t h f u l " and the bishop's f e u d a l tenants provided, 
o f t e n l a v i s h l y , f o r the bishop they seldom, i f ever, saw. 
From the king's standpoint, t h e r e f o r e , there was no reason 
not t o appoint a high-ranking and r e l i a b l e e c c l e s i a s t i c t o 
t h a t c e n t r a l .administrative post, the Chancellorship of 
England. 

In short, medieval English bishops were not usually 
selected by t h e i r e c c l e s i a s t i c a l superiors, but by the kin g , 
and they were chosen f o r t h e i r education and a d m i n i s t r a t i v e 
t a l e n t s , along w i t h p o l i t i c a l r e l i a b i l i t y . I t i s u n l i k e l y 
t h a t , had the decision been l e f t s o l e l y t o the Church as 
Magna Carta had envisioned, the episcopal nominees would 
have d i f f e r e d s i g n i f i c a n t l y . Given t h a t the medieval 
Chancellors were l a r g e l y taken from the episcopal ranks, 
and t h a t they g r e a t l y enhanced the u t i l i t y of the feoffment 
to uses by enforcing the cestui's i n t e r e s t s , one generalizes, 
but i s not i n c o r r e c t , i n assert i n g t h a t the Churchman-
Chancellors themselves comprised an e c c l e s i a s t i c a l c o n t r i ­
b u t i o n t o the development and enforcement of the feoffment 
t o uses. For as McFarlane stated of " i n s t i t u t i o n s " (which 
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word i n the present context might encompass e i t h e r the 
Chancellor's e p i e i k e i a j u r i s d i c t i o n , or the feoffment t o 
uses i t s e l f ) , they "seem t o have a l i f e of t h e i r own, but 
t h i s i s only an appearance. They are born, develop, change, 
and decay by human agencies. Their l i f e i s the l i f e of the 

9 
men who make them." I n the context of t h a t g e n e r a l i t y , 
the present author includes the f o l l o w i n g b r i e f o u t l i n e s 
of the medieval Chancellors as e c c l e s i a s t i c s . 

These b i o g r a p h i c a l sketches do not purport t o be 
comprehensive, but only t o i d e n t i f y , with dates where 
pos s i b l e , the major e c c l e s i a s t i c a l p o s i t i o n s held, formerly 
held, or t o be a t t a i n e d by those who were Chancellors of 
England between 1066 and 1535. Information adding t o one's 
ap p r e c i a t i o n of the e c c l e s i a s t i c a l f u n c t i o n or temperament 
of the i n d i v i d u a l i s included when ascertainable. Laymen 
who became Chancellors are also included where t h e i r creden­
t i a l s would form an i n t e r e s t i n g contrast to those of t h e i r 
e c c l e s i a s t i c a l colleagues. In many cases, relevant dates 
and even t i t l e s are only h i s t o r i c a l approximations based on 
the a v a i l a b l e evidence. The numbers f o l l o w i n g each name 
i n d i c a t e the year(s) during which t h a t i n d i v i d u a l was 
Chancellor of England. In compiling t h i s l i s t , the present 
author has made extensive use of E. Foss, A Biographical 
D i c t i o n a r y of the Judges of England. 1066-1870, (1870), and 
N. U n d e r b i l l , The Lord Chancellor (1978). 
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L i s t : Chancellors and the Church, 

1066-1535 

Herfast (also known as Herfastus or A r f a s t u s ) , by 1068, t o 
1070. Monk of Abbey of Bee i n Normandy; then became one 
of W i l l i a m , Duke of Normandy's chaplains - before the 
Conquest. A f t e r the Conquest, probably King William's 
f i r s t Chancellor. R e t i r e d , mid-1070, t o become bishop 
of Helmham, Norfolk (which see became see of Thetford 
i n 1075). (d. 108^). 

Osmund, 1070-78. Nephew of William the Conqueror, and 
Count of Seez i n Normandy. Af t e r Conquest, created Earl 
of Dorset and Chancellor. Sometime (probably a f t e r h i s 
Chancellorship), he became ordained and bishop of Sarum. 
Canonized by Pope C a l i x t u s I I I i n l/i57. (d. 1099). 

Maurice, 1078-85. One of the chaplains of William, D.uke 
of Normandy, at time of Conquest. Became bishop of 
London i n 1083 or 1085; i f the e a r l i e r date, then held 
b i s h o p r i c f o r two years while Chancellor. 

Gerard, 1085-?. (No r e l i a b l e i n f o r m a t i o n ) . 
Robert Bl o e t , pre 1090, t o 1093. Accompanied William Rufus 

t o England t o succeed W i l l i a m the Conqueror. Resigned 
Chancellorship i n 1093, probably t o become bishop of 
L i n c o l n , i n which post he remained i n f l u e n t i a l on 
W i l l i a m I I and Henry I . (d. 1123). 

W i l l i a m G i f f a r d . 1093-1101. A chaplain t o the Conqueror. 
Consecrated bishop of Winchester i n 1107 (although elected 
t o t h a t post around 1100). Credited wi t h a t t r a c t i n g the 
C i s t e r c i a n monks t o England. (d. 1129). 

Roger of Salisbury, 1101-02. Curate at Caen, noted f o r the 
b r e v i t y of h i s masses when Prince Henry and h i s c o u r t i e r s 
were i n attendance. Seems t o have resigned Chancellorship 
at about the time he was appointed bishop of Salisbury 
(though he was not a c t u a l l y consecrated a bishop u n t i l 



1107, when the i n v e s t i t u r e controversy had been resolved), 
(d. 1139). • 

Waldric, 1102-07. Possibly bishop of Laon. (No other 
r e l i a b l e i n f o r m a t i o n ) . 

Ranulf, (also known as Arnulph), 1107-23. A chaplain t o 
Henry I . Foss says he "did not l i v e long enough to 
a t t a i n the episcopal honours u s u a l l y awarded t o 
chancellors," but was said t o be "Abbas de Salesbia" 
(probably Selby). Foss, Judges of England at 5i6 (1870). 
(d . c i r c a 1123). 

Geoffrey Rufus, 1123-33. No d e t a i l s p r i o r t o the commence­
ment of h i s term as Chancellor i n 1123. Became bishop of 
Durham i n 1133. Held much property, e s p e c i a l l y 
e c c l e s i a s t i c a l (e.g. vacant sees), i n f i f t e e n counties, 
(d. IIAO i n Durham C a s t l e ) . 

Robert de S i g i l l o , 1133-35. Sometime bishop of London. 
(No other r e l i a b l e i n f o r m a t i o n ) . 

Roger l e Poer, 1135-39. Son of Roger of Salisbury, supra; 
(other d e t a i l s , i n c l u d i n g h i s e c c l e s i a s t i c a l s tatus, 
unknown). 

P h i l i p de Harcourt, 1139-4-0. Scant mention; no ecclesias­
t i c a l d e t a i l s . 

Robert de Gant, llAO-^J^. Provost of Beverley; dean of York 
from 114.8 t o h i s death ( i . e . when he was Chancellor), 
(d. 115A). 

Thomas Becket, 1154- (or 1155)-1162. Always headed f o r an 
e c c l e s i a s t i c a l career: At age ten, he was placed under the 
care and t u t e l a g e of Robert, p r i o r of Merton. Attended 
schools i n London, then i n ( u n i v e r s i t y of?) Paris. 
Attached t o the household of archbishop Theobald, who made 
him canon of St. Paul's and L i n c o l n , and b e n e f i c i a r y of 
some e c c l e s i a s t i c a l " l i v i n g s " . Theobald also sent him t o 
study canon and c i v i l law at Bologna and Auxerre - a f t e r 
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which Becket functioned as archepiscopal ambassador t o 
Rome. Made archdeacon of Canterbury i n 1153, as w e l l as 
provost of Beverley (succeeding Robert de Gant, supra). 
Henry I I , immediately a f t e r h i s coronation, made Becket 
Chancellor. (N.B. a l l Becket's previous experience had 
been e c c l e s i a s t i c a l , and t h a t he was the f i r s t non-Norman 
Chancellor.) Henry I I gave Becket custody and p r o f i t s 
of a number of vacant bishoprics and abbacies. On June 
2, 1162, Becket was ordained p r i e s t ( e v i d e n t l y having 
taken only minor orders p r e v i o u s l y ) ; on June 3, 1162, he 
was consecrated archbishop of Canterbury, having resigned 
the Chancellorship. (d. 1170). 

Geoffrey R i d e l . 1162-73. A chaplain of Henry I I , and 
Becket's successor as archdeacon of Canterbury i n 1162 
(but there was no love l o s t between the two). From 
1169-73, R i d e l was custodian of the vacant see of Ely; 
became bishop of Ely i n 1173. (d. 1189). 

Ralph de Warneville, 1173-82. Sacri s t of Rouen; treasurer 
of York. A f t e r Chancellorship, archbishop of Lisieux. 
(d. ? ) . . . 

Geoffrey, 1182-89. Bastard son of Henry I I , and a deacon. 
Became p r i e s t t o become bishop of L i n c o l n ; as such, was 
f i r s t Chancellor who was c e r t a i n l y Chancellor while 
hol d i n g a b i s h o p r i c . Cf̂ . N. U n d e r b i l l , The Lord Chancellor 
at 17-18 (1978). But see re Maurice, supra. Later, 
Geoffrey became archbishop of York. (d. ?). 

W i l l i a m of Longchamp, 1189-97. Richard I's Chancellor 
( u n t i l Longchamp's death). Became bishop of Ely and papal 
legate i n England, Wales, and I r e l a n d (through Pope Clement 
I I I ) while Chancellor. Was also an extremely powerful 
f i g u r e - c h i e f j u s t i c i a r y and co-regent - while the king 
was away on Crusade. (d. 1197). 

Eustace, 1197-99. Dean of Salisbury, 1195; archdeacon of 
Richmond, I I 9 6 . Bishop-elect of Ely, August 1197; 
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consecrated March 8, 1198 ( t h e r e f o r e , was already 
Chancellor). Chancellorship ended wit h King Richard's 
death i n 1199. In 1207, w i t h the bishops of London and 
Worcester, Eustace demanded t h a t King John allow the 
r e t u r n t o England of Stephen Langton, archbishop of 
Canterbury; t h e i r boldness led t o f i v e years of ostensibly 
v o l u n t a r y e x i l e . (d. 1214-). 

Hubert Walter, 1199-1205. Circa 1185 became dean of York. 
Founded a Premonstratensian monastery f o r the repose of 
the souls of h i s parents and of h i s patron Ranulph de 
G l a n v i l l e and the l a t t e r ' s w i f e . Immediately a f t e r 
Richard I's.coronation, Walter became bishop of 
Salisb u r y ; went on Crusade with Richard I . Became arch­
bishop of Canterbury i n 1193, and soon was Chief 
J u s t i c i a r y ( i n which capacity he rais e d Richard I's 
ransom), as w e l l as papal legate i n England. Under papal 
pressure, resigned as Chief J u s t i c i a r y i n 1198. Walter 
crowned King Johrv ther:eafter becoming the King's f i r s t 
Chancellor. Founded monasteries at Dereham and 
Wolverhampton. (d. 1205). 

Walter de Gray, 1205-14.' 1205 - purchased Chancellorship 
f o r 5,000 marks, t o be paid i n £500 sums twice yearly. 
Archdeacon of Totnes and prebend of Exeter, 1207. 
Elected bishop of L i c h f i e l d and of Coventry, 1210 or 
1213; e l e c t i o n s l a t e r n u l l i f i e d . Resigned Chancellorship 
and was elected bishop of Worcester, 1214.. May 2A, 1216, 
became archbishop of York (another o f f i c e he seems t o 
have bought). ( d . 1255). 

Richard Marsh. 121-^-26. Bishop of Durham from 1217. 
Ralph N e v i l l e . IZZG-U. Dean of L i c h f i e l d , IZIW, 

chancellor of Chichester 1222; November 1223, became 
bishop of Chichester. B u i l t mansion f o r s e l f and 
successor bishops of Chichester, eventually occupied by 
the Earls of L i n c o l n , who gave t h e i r t i t l e t o i t - now 
the core of Lincoln's Inn, i n Chancery Lane. (The name 
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Chancery Lane i s , t h e r e f o r e , said t o p o i n t t o N e v i l l e ' s 
occupation of t h i s mansion.) Monks of Canterbury elected 
N e v i l l e archbishop i n 1231; Henry I I I approved, but Pope 
Gregory IX refused t o confirm the e l e c t i o n (apparently 
accepting the complaint t h a t N e v i l l e was uneducated and 
p o t e n t i a l l y r e b e l l i o u s ) . N e v i l l e f e l l from r o y a l favour 
i n 1236, but r e t a i n e d the Chancellorship through h i s 
p o p u l a r i t y w i t h the barons. Although elected bishop of 
Winchester i n 1238, Henry I I I persuaded the Pope to annul 
the e l e c t i o n ( t o preserve the vacancy f o r the queen's 
u n c l e ) . (d. 12KU)> 

(12A4--55: Period of retrenchment; Chancellors weak and 
i n s i g n i f i c a n t , and t h e i r terms b r i e f ) . 

Henry de Wengham, 1255-60. Bishop of London from 1259. 
Nicholas de Ely, 1260-61; 1263. Archdeacon of Ely c i r c a 

124.9. Treasurer of Exchequer, 1262, and a f t e r h i s b r i e f 
term as Chancellor i n 1263. Bishop of Worcester, 1266; 
t r a n s l a t e d t o b i s h o p r i c of Winchester, 1267. (d. 1280). 

Walter de Merton, 1261-63; 1272-74. Educated at convent of 
Merton and became a c l e r k of Chancery. Prebend of St. 
Paul's, Exeter, and Salisbury. July 1274.» elected bishop 
of Rochester, r e s i g n i n g the Chancelbrship approximately 
two months l a t e r , ( d . 1277). 

John C h i s h u l l , 1263-64; 1268-69. Archdeacon of London, 1262; 
chancellor of the Exchequer, I264.; dean of London, 1268; 
t r e a s u r e r of Exchequer, 1270-72; bishop of Lincoln from 
1273. ( d . 1280). 

Thomas Cantilupe, 1264.-65. Studied under Robert Kilwarby 
( l a t e r archbishop of Canterbury and c a r d i n a l ) , i n Oxford. 
Then went t o Paris-Sorbonne t o study philosophy and t o 
Orleans t o study c i v i l law. Then returned t o Oxford, where 
he took a doctorate i n canon law. Chancellor of Oxford 
U n i v e r s i t y , 1262. A f t e r r e s i g n i n g as Chancellor of England, 
returned t o Oxford and took a doctorate i n d i v i n i t y . 



Archdeacon of S t a f f o r d , 1266; canon of York, L i c h f i e l d , 
London and Hereford. Bishop of Hereford, 1275» i n which 
o f f i c e Cantilupe became a champion of e c c l e s i a s t i c a l 
freedom from r o y a l c o n t r o l ( c f . Becket). (d. 1282). 
Miracles were associated wi t h Cantilupe's bodily remains. 
Pope John XXII canonized Cantilupe on A p r i l 17, 1320; he 
was the l a s t Englishman t o be canonized u n t i l f a i r l y 
r e c e n t l y . Cantilupe's "arms" remain those of the bishops 
of Hereford. 

Walter G i f f a r d , 1265-66. Canon of Wells and a chaplain t o 
the pope, i n 1264. he was elected bishop of Bath and Wells. 
Resigned Chancellorship i n 1266, soon a f t e r h i s appoint­
ment as archbishop of York. Served also as s h e r i f f of 
Nottingham and Derby; a regent of the realm when Edward 
I was gone at the s t a r t of h i s r e i g n ; constable of the 
Tower of London; possibly treasurer of Exchequer, (d. 1278). 

Godfrey G i f f a r d , 1266-68. (Brother of h i s predecessor as 
Chancellor, Walter G i f f a r d ) . Archdeacon of Barum 
(Ba r n s t a p l e ) , 1265; chancellor of the Exchequer, 1266, 
p r i o r t o becoming Chancellor of England. June 1268, 
became bishop of Worcester, continuing as Chancellor 
u n t i l October 29> 1268. Head j u s t i c e i n eyre i n counties 
of Hereford, H e r t f o r d and Kent. (d. 1301). 

Richard Middleton. 1269-72. One of.king's j u s t i c e s , 1262-
69 . Apparently was at l e a s t i n minor orders (of the 
Church). 

Robert B u r n e l l , 127^-92. Canon of Wells and archdeacon of 
York, c i r c a 1269-73. Elected bishop of Bath and Wells, 
1275. Monks.of Canterbury elected B u r n e l l archbishop i n 
1278, but Pope Nicholas I I I annulled the e l e c t i o n (and 
i n s t a l l e d John Peckham). B u r n e l l was the longest serving 
Chancellor thus f a r , holding the o f f i c e u n t i l h i s death 
i n 1292. 
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John Langton. 1292-1302; 1307-10. Clerk i n Chancery and 

f i r s t person c l e a r l y t o be denominated Master of the R o l l s . 
Canon of Chichester, Lincoln and York. Made archdeacon of 
Canterbury i n 1299, by d i r e c t a c t i o n of Pope Boniface 
V I I I (who, however, had refused t'o confirm King Edward 
I's s e l e c t i o n of Langton f o r the bishopric of Ely i n 
1298). Became bishop of Chichester, 1305, and seems t o 
have taken h i s episcopal duties s e r i o u s l y . (d. 1337). 

W i l l i a m G r e e n f i e l d , 1302-05. Summoned t o Parliament from 
1293. Canon of York by 1299, and became dean of 
Chichester t h a t year. Elected archbishop of York, 130/^. 
Supporter of the Knights Templar at Council of Vienne, 
1311. ( d . 1315). 

W i l l i a m Hamilton, 1305-07. Clerk of Chancery; archdeacon 
of West Riding of Yorkshire, 1292; dean of York, 1298, as 
w e l l as dean of the Church of St. Burian, Cornwall, 
(d. 1307). 

Ralph Baldock, 1307. Archdeacon of Middlesex, 1276; dean 
of St. Paul's, 129^; elected bishop of London i n 130^ 
(but only consecrated i n 1306). (d. 1313). 

V/alter Reynolds, 1310-14-. Edward I I made Reynolds bishop 
of Worcester i n 1308 and archbishop of Canterbury i n 1313. 

John Sandale, 1314--18. An o f f i c i a l of the Exchequer; co-
tr e a s u r e r by 1303. Chaplain t o Edward I I . Chancellor of 
the Exchequer, 1307, i n which capacity he was involved i n 
ordering the a r r e s t of the Knights Templar. Treasurer of 
England from 1310-12. Made treasurer of L i c h f i e l d , canon 
of York, and possibly dean of London i n 1310. Elected 
bishop of Winchester, 1316. Became treasurer of England 
a f t e r r e s i g n i n g Chancellorship. (d. 1319). 

John Hotham, 1318-20; 1327-28. Canon of York. Chancellor 
of the Exchequer, from December 1312; resigned t o become 
bishop of Ely, July 20, 1316. Treasurer of Exchequer, 
1317-18, and often a sp e c i a l emissary of the king. 
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Edward I I I made Hothara h i s f i r s t Chancellor, though 
Hotham r e t i r e d t o administer h i s diocese a f t e r j u s t one 
year. ( d . 1336). 

John Salmon, 1320-23. P r i o r of fl l y (hence, also known as 
John of E l y ) . Elected bishop of Norwich, 1299; held t h a t 
b i s h o p r i c throughout h i s Chancellorship, and t o h i s death 
i n 1325. 

Robert Baldock, 1323-26. Archdeacon of Middlesex, 1314-. 
Active i n r o y a l c i r c l e s from 1317. Elected bishop of 
Norwich i n 1325, but abjured h i s e l e c t i o n when he found 
out t h a t the Pope (John XXII) himself desired t o make the 
appointment. Died imprisoned ( f o r t a k i n g the side of 
Edward I I against Queen I s a b e l l a ) , and b e r e f t of 
possessions, i n 1327. 

Henry Burghersh, 1328-30. As canon of York f i v e times 
recommended by Edward I I t o Pope John XXII, Burghersh 
became bishop of Lincoln i n 1320. Treasurer of the 
Exchequer from soon a f t e r accession of Edward I I I ; 
resigned t o become Chancellor of England i n 1328; 
tre a s u r e r again from 1335-40. (d. 13U0). 

John S t r a t f o r d . 1330-3A; 1335-37; 13i0. Doctor of laws, 
Merton College, Oxford; a c t i v e i n r o y a l l e g a l c i r c l e s by 
1317. Archdeacon of Li n c o l n , 1319. Archbishop Hubert 
Walter (see supra) appointed S t r a t f o r d dean or chief 
judge of the Court of Arches - where S t r a t f o r d earned a 
high r e p u t a t i o n . Served f r e q u e n t l y as emissary t o the 
pope. Was i n Avignon (at papal c o u r t ) i n 1323 where, on 
the death of the bishop of Winchester (R. de Asser), 
S t r a t f o r d secured t h a t b ishopric f o r himself. This made 
Edward I I angry ( f o r he had intended Robert Baldock - see 
supra - f o r the see); the pope (John XXII) i n s i s t e d , and 
so p r e v a i l e d : The King f i n a l l y r e l e n t e d , and S t r a t f o r d 
became one of Edward I I ' s most l o y a l servants. Edward 
I I I brought S t r a t f o r d i n t o h i s inner c i r c l e s of government, 
making him Chancellor i n 1330. S t r a t f o r d was t r a n s l a t e d 
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t o the archbishopric of Canterbury, November 1333; 
resigned as Chancellor, 133A> but held the o f f i c e twice 
more. (d. 1348). 

Richard de Bury, 1334-35. (Real name, Richard de A u n g e r v i l l e ) . 
At Oxford, acquired a r e p u t a t i o n as a b r i g h t , learned, and 
morally strong i n d i v i d u a l . A f t e r Oxford, went t o Durham 
as a monk. Circa 1319» became t u t o r t o Edward I I ' s h e i r -
apparent; when h i s tutee became Edward I I I , de Bury 
received high r o y a l preferments, and became prebend of 
L i n c o l n , Sarum, a n d . L i c h f i e l d . Dean of V/ells, 1332; a 
chaplain t o Pope John XXI I , 1333. Pope John appointed de 
Bury bishop of Durham i n 1333; i r o n i c a l l y , h i s old 
confreres, the monks, had elected a d i f f e r e n t candidate. 
Was both treasurer of Exchequer and Chancellor i n 1334-• 
Acclaimed by a l l as f a i r and very learned, a b i b l i o p h i l e 
( g i v i n g books t o Durham - now T r i n i t y - College, Oxford) 
and a warm p e r s o n a l i t y . De Bury: the archetypal medieval 
Churchman-Chancellor and statesman. (d. 1345). 

Robert S t r a t f o r d , 1337-38; 1340. Brother of John S t r a t f o r d 
(see supra). Oxford-educated parson of Stratford-on-Avon; 
became Chancellor of Oxford U n i v e r s i t y . Chancellor of 
Exchequer, 1331. When h i s brother John ;>ras on h i s various 
f o r e i g n missions, he entrusted Robert wi t h the Great Seal; 
so Robert functioned as de_ f a c t o Chancellor from a date 
e a r l i e r than h i s i n s t a l l a t i o n as Chancellor (succeeding 
John S t r a t f o r d ) i n 1337. By September 1334» was archdeacon 
of Canterbury; also canon of St. Paul's and Lincoln. 
Resigned Chancellorship and became bishop of Chichester 
i n 1338. Had a high r e p u t a t i o n as both p o l i t i c a n and 
courageous p r e l a t e . ( d. 1362). 

Richard B i n t w o r t h , 1338-40. Bishop of London. 
Robert Bourchier, 1340-41. Summoned to Parliament of 2 

Edward I I I as knight from Essex. Chief j u s t i c e . King's 
Bench i n I r e l a n d , 1334. Again summoned t o Parliament, 
1340. Edward I I I returned from France alarmed by rumours. 
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and dismissed Robert S t r a t f o r d , wishing t o appoint a lay 
Chancellor i n h i s place; Bourchier was chosen. Subjected 
t o much opp o s i t i o n , Bourchier resigned the Chancellorship 
the next year. Became a peer, 13-43. (d. 13A9). 

Robert Parving (also known as Parning)', 134-1-4-3. Serjeant 
at law, 1330; king's serjeant from 1335. Justice of 
Common Pleas, 134-0; a f t e r j u s t two months i n t h a t r o l e , 
Parving became chief j u s t i c e . King's Bench. Resigned t o 
become trea s u r e r of Exchequer, by the end of 134-0. 
(d. 13/i8). 

Robert Sadington, 134-3-4-5. Appointed chief baron of Exchequer, 
1337; became t r e a s u r e r , 1339. (d. 1350). 

John Offord, 134-5-4-9. Dean of Arches, early i n Edward I l l ' s 
r e i g n ; e x t r a o r d i n a r y r o y a l ambassador? professor of c i v i l 
law; canon of St. Paul's; by 1339, archdeacon of Ely; 
dean of Li n c o l n , 1344-. Archbishop of Canterbury, 134-8, 
by agreement of Edward I I I and Pope Clement VI t o annul 
the monks' e l e c t i o n . ( d. 134-9 - p r i o r t o his enthronement 
at Canterbury). 

John Thoresby, 134-9-56. Noted at Oxford as a scholarly 
person, Thoresby studied d i v i n i t y and took a degree i n 
both (canon and c i v i l ) laws. Clerk i n Chancery, 1327; 
member of mission to Pope John XXII , t o persuade the Pope 
t o canonize Thomas, Duke of Lancaster. Master of the 
R o l l s , 134-1; canon of Li n c o l n , 1344, and a frequent r o y a l 
ambassador t o the papal court. Became bishop of St. 
David's, 1347; t r a n s l a t e d to bishopric of Worcester, 1350; 
became archbishop of York, 1352. Longest serving 
Chancellor of Edward I I I ; r e t i r e d from Chancellorship i n 
1356, but remained a c t i v e as archbishop of York. With 
the approval of Pope Innocent lY, Thoresby s e t t l e d the 
longstanding dispute over precedence between the arche-
p i s c o p a l sees: The archbishop of York became "primate of 
England"., while the archbishop of Canterbury (then, I s l i p ) 
became "primate of a l l England". Thoresby was a man of 
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high standards who had a correspondingly high r e p u t a t i o n 
among h i s contemporaries. ( d . 1373). 

W i l l i a m of Edington, 1356-63. Educated a t Oxford.. Canon 
of Salisbury, 1335; chancellor of the Exchequer, 1344; 
Pope Clement VI's choice as bishop of V/inchester, 1345 
- Edward I I I agrees, 1346; treasurer of Exchequer, 1346 
t o a t l e a s t 1356. F i r s t p r e l a t e of Order of the Garter, 
1349; (Edington's successor bishops of Winchester were 
also t o hold t h a t p o s i t i o n ) . Monks elected Edington 
archbishop of Canterbury i n about 1365, but he declined, 
p r e f e r r i n g t o stay i n Winchester. (d. 1366). 

Simon Langham, 1363-67. Monk, 1349» p r i o r and abbot of 
Westminster, 1355. Treasurer of Exchequer, 1360-63. 
Elected bishop of both London and Ely i n 1362; he chose 
Ely. Pope t r a n s l a t e d Langham t o be archbishop of 
Canterbury, 1366. Pope Urban V also lavished a cardina-
l a t e on Langham; Langham's acceptance of th a t honour 
offended Edward I I I ; Langham, t h e r e f o r e , resigned as 
archbishop and went t o the papal court at Avignon. About 
1372, Langham became Cardinal of Preneste (although he 
was known as the Cardinal of Canterbury). His e f f o r t s a t 
mediation between France, England, and the Pope restored 
him t o Edward I l l ' s f r i e n d s h i p . Held prebend at York; 
was archdeacon and trea s u r e r of Wells; and was dean of 
L i n c o l n . (d. 1376). 

W i l l i a m of Wykeham, 1367-71; 1389-91. A r o y a l chaplain by 
1359t but not ordained p r i e s t u n t i l 1362. Held many 
prebends and e c c l e s i a s t i c a l " l i v i n g s " , becoming archdeacon 
of Northampton i n 1363 (a post he traded f o r the arch-
diaconate of L i n c o l n ) . Also reported t o have been arch­
deacon of Buckingham. A f t e r having held several p o s i t i o n s 
by r o y a l patronage, became bishop of Winchester i n 1366; 
became Chancellor of England before h i s consecration i n 
1367. Lords and Commons a l i k e pressured Edward I I I t o 
replace Wykeham w i t h a layman, a l l e g i n g t h a t a r e l i g i o u s 
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and p o l i t i c a l bias was being b u i l t i n t o the government 
by p e r e n n i a l l y having Churchmen as Chancellors; Wykeham 
resigned. Richard I I wanted Wykeham as h i s Chancellor, 
so Wykeham resumed the o f f i c e . V/ykeham took h i s episcopal 
d u t i e s s e r i o u s l y , and i s remembered as a reformer and a 
r e s t o r e r i n Winchester. Founded St. Mary College, 
Winchester, and St. Mary College of Winchester i n Oxford 
(now Winchester College and New College, Oxford, 
respectively). These i n s t i t u t i o n s were begun not t o 
f u r t h e r education i n i t s e l f , but t o educate p r i e s t s , whose 
numbers had declined by ninety per cent due t o the 
plagues, (d. 1404). 

Robert Thorpe, 1371-72. A layman, Thorpe was master of 
Pembroke College, Cambridge. King's serjeant at law, 1345; 
j u s t i c e t r y i n g f e l o n i e s i n Oxford, 1355; j u s t i c e of assize; 
c h i e f j u s t i c e . Common Pleas, from 1356-71 Thus, Wykeham's 
replacement as Chancellor i n 1371 was a prominent common 
lawyer. (d. 1372). 

John Knyvet, 1372-77. Another prominent common lawyer: 
j u s t i c e of Common Pleas, 1361; chief j u s t i c e . King's Bench, 
1365. Replaced as Chancellor when Edward I I I , influenced 
by the Duke of Lancaster, decided i t was again time t o 
appoint an e c c l e s i a s t i c as Chancellor. (d. 1381). 

Adam Houghton, 1377-78. Oxford-educated c l e r i c . Provided 
t o see of St. David's i n 1361, by Pope Innocent VI - which 
seems not t o have been disagreeable t o Edward I I I , who 
made Houghton Chancellor i n 1377. (Richard I I reappointed 
him.) (d. 1389). 

Richard Scrope, 13.78-80; 1381-82. Knight and dis t i n g u i s h e d 
w a r r i o r , Scrope owed h i s r i s e t o the p e t i t i o n of 
Parliament t h a t drove e c c l e s i a s t i c s l i k e Wykeham from 
high government o f f i c e . During h i s second term as 
Chancellor, he showed an independence which made Richard 
I I eager f o r Scrope's r e t i r e m e n t . (d. 1403). 
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Simon Sudbury, 1380-81. Studied f o r a c l e r i c a l career, 

t a k i n g a doctorate i n canon la;^ i n France. By 1358, a 
chaplain of Pope Innocent VI and aud i t o r of the papal 
palace - p o s i t i o n s of high papal favour. Chancellor of 
Salisbury, 1360; bishop of London, 1361; archbishop of 
Canterbury, 1375. Especially unpopular during Wat Tyler's 
r e b e l l i o n ; probably because of pressure on the king 
(Richard I I ) on h i s account, Sudbury resigned Chancellor­
ship i n 1381. Eventually Sudbury was taken from the 
Tower of London by the mob, who b r u t a l l y executed him. 
The mob's animus was misdirected; Sudbury was competent 
and of good character. (d. June 14, 1381). 

W i l l i a m Courtenay, 1381. Doctor of c i v i l law, Oxford; l a t e r 
chancellor of Oxford U n i v e r s i t y . Prebend of Exeter, Wells, 
and York. Bishop of Hereford, 1369;. t r a n s l a t e d t o bishop­
r i c of London, 1375. Replaced Sudbury as both Chancellor 
and archbishop of Canterbury (though Courtenay was 
Chancellor f o r only three months). (d. 1396). 

Robert Braybrooke, 1382-83. Canon of L i c h f i e l d and arch­
deacon of Cornv;all, 1376; dean of Salisbury, 1380. 
September 1381, succeeded William Courtenay as bishop of 
London. Took h i s e c c l e s i a s t i c a l duties s e r i o u s l y , and 
seems not t o have l i k e d being Chancellor. (d. 1404). 

Michael de l a Pole, 1383-86. Layman engaged i n a m i l i t a r y . 
career; summoned t o Parliament. E a r l of S u f f o l k , 1385. 

Thomas Arundel. 1386-89; 1391-96; 1407-09; 1412-13; (and ten 
days i n 1399, j u s t a f t e r Henry IV came t o the thro n e ) . 
Arundel had powerful f r i e n d s ; When he was twenty-one, he 
became archdeacon of Taunton (1373), and when twenty-two 
became bishop of Ely (1374); he was below the canonically 
proper age t o hold these t i t l e s . Translated t o arch­
b i s h o p r i c of York by papal b u l l , 1388. On.death of arch­
bishop Courtenay (see supra), Arundel became the f i r s t 
archbishop of York t o be t r a n s l a t e d t o the archbishopric 
of Canterbury, 1396. But i n 1397, Arundel was convicted 
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of treason and banished. In e x i l e , he joined w i t h Henry 
Bolingbroke's p a r t y , t o which association he owed many 
subsequent r o y a l favours, i n c l u d i n g h i s l a s t three terms 
as Chancellor. Arundel d i d become a persecutor of here­
t i c s , but on the whole had the r e p u t a t i o n of a b r i g h t , 
e f f i c i e n t , and courageous c i v i l servant. (d. 1414). 

Edmund S t a f f o r d , 1396-99; 1401-03. Educated f o r the p r i e s t ­
hood a t Stapledon H a l l , Oxford (which became Exeter 
College i n h i s honour). By age f o r t y was dean of York; 
keeper of p r i v y s eal, 1391; bishop of Exeter, 1395. 
A f t e r r e t i r i n g from Chancellorship i n 1403, remained 
" t r i e r of p e t i t i o n s " i n Parliament, and a member of the 
king's c o u n c i l . (d. 1419). 

John Scarle, 1399-1401. By 1382, a f a i r l y senior c l e r k of 
Chancery; receiver of p e t i t i o n s i n Parliament, 1382-97; 
c l e r k of Parliament, 1386-94; Master of the R o l l s , 1394-
97. A f t e r retiianent from Chancellorship, remained on 
king's c o u n c i l u n t i l h i s death. Archdeacon of L i n c o l n , 
1402-03. (d. 1403). 

Henry Beaufort. 1403-05; 1413-17; 1424-26. Second son of 
John of Gaunt, Duke of Lancaster, by h i s mistress 
Catherine Swinford; l e g i t i m i z e d , 1397, i n which year he 
became dean of Wells and prebend of Lincoln. Educated at 
Aix-la-Chapelle and Queen's College, Oxford; chancellor, 
Oxford U n i v e r s i t y , 1399-1400. Bishop of Lincoln, 1398; 
succeeded Wykeham as bishop of Winchester, I405 ( t r a n s ­
l a t e d through Henry IV's i n f l u e n c e ) ; resigned as 
Chancellor, but remained a member of the king's c o u n c i l . 
When Henry V, h i s tutee at Queen's College, Oxford, became 
ki n g , Beaufort again became Chancellor; resigned i n 14.17, 
pur p o r t e d l y t o make a pilgrimage t o the Holy Land, but 
probably t o attend the Council of Constance, as s e l f -
appointed English r e p r e s e n t a t i v e . The Council resolved 
three claimants' dispute by naming Martin V pope. The new 
pope made Beaufort a c a r d i n a l and apos t o l i c legate i n 
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England, I r e l a n d , and Wales, 1418. (But Henry V forbade 
Beaufort's acceptance of these p o s i t i o n s , as archbishop 
Chichely f e l t threatened by the prospect.) Beaufort did 
complete h i s pilgrimage t o Jerusalem from Constance. 
Active i n Henry VI's c o u n c i l . In 1426, Pope Marin V again 
named Beaufort c a r d i n a l , w i t h t i t l e of Presbyter of St. 
Eusebiiis, Cardinal of England. Beaufort returned t o 
England from Calais i n 1428 as papal legate. Beaufort 
also serves as a prime example of. the medieval English 
Churchman-Chancellor, a nobleman who bestowed largesse t o 
found a . h o s p i t a l and almshouses, both while a l i v e and 
through h i s w i l l . (d. 1447). 

Thomas Langley, 1405-07; 1417-24. Educated f o r the p r i e s t ­
hood a t Cambridge. Canon, 1400, and dean, 1401, of York. 
Keeper of king's p r i v y s eal, 1403-05. Elected t o succeed 
Richard Scrope as archbishop of York, but the pope 
demurred, so Langley contented himself w i t h the bishopric 
of Durham, 1406. Pope John X X I I I (the f i r s t by t h a t t i t l e ) 
made Langley a c a r d i n a l i n 1411; Henry IV d i d not mind, 
i f h i s appointment of Langley as an executor of h i s w i l l 
gives any i n d i c a t i o n . Ambassador of Henry V t o the king 
of France, w i t h whom Langley concluded a one-year t r u c e . 
Langley was a generous benefactor o f the see of Durham 
and of i t s c a t h e d r a l . (d. 1437). 

Sir Thomas Beaufort, 1410-11. Younger brother of Henry 
Beaufort (also l e g i t i m i z e d by s t a t u t e of 1397). A lay 
Chancellor, successor t o Arundel, Thomas Beaufort was 
p r i m a r i l y a m i l i t a r y man, and appears not t o have l i k e d 
the o f f i c e of Chancellor. Became e a r l of Dorset, July 
1412; duke of Exeter and knight of the Garter, 1416; an 
executor of the w i l l of Henry V. Counsellor t o the pro­
t e c t o r s appointed by Parliament during the minority of 
Henry V I . Became j u s t i c e of north Wales. (d. 1427). 

John Kemp, 1426-32; 1450-54. Educated a t , and became a 
f e l l o w of, Merton College, Oxford. Became a p r a c t i t i o n e r 
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i n the e c c l e s i a s t i c a l c o u r t s , becoming dean of the Court 
of Arches i n 1415- Was archbishop Chicheley's vicar 
general, and became archdeacon of Durham. Bishop of 
Rochester, 1418; t r a n s l a t e d t o bishopric of Chichester, 
February 1421; t r a n s l a t e d t o bishopric of London, November 
1421; became archbishop of York, A p r i l 1427; c a r d i n a l 
p r i e s t of St. Balbina, December 1439; succeeded John 
S t a f f o r d as archbishop of Canterbury i n 1452, and became 
c a r d i n a l bishop of St. Rufina. A great benefactor of the 
Church, at h i s death i n 1454 Kemp was Chancellor, 
archbishop of Canterbury, and c a r d i n a l . 

John S t a f f o r d , 1432-50. Took a degree i n both laws at 
Oxford, and became an advocate i n the e c c l e s i a s t i c a l 
c o u r t s . Successively dean of the Court of Arches; arch­
deacon of Salisbury, 1419; chancellor of Salisbury, 1421; 
keeper of the p r i v y seal l a t e i n r e i g n of Henry V and 
earl y i n t h a t of Henry V I ; treasurer of the Exchequer 
and dean of St. Martin's, London, 1422; dean of Wells, 
1423; elected bishop of Bath and Wells, 1425; ( f i r s t t o 
be c a l l e d " l o r d Chancellor", from 1432-50); archbishop of 
Canterbury and a p o s t o l i c legate i n England, 1443. 
(d. 1452). 

Richard N e v i l l e , 1454-55. Only lay Chancellor of Henry VI's 
r e i g n . E a r l of Salisbury from 1428. Executed, 1460. 

Thomas Bourchier, 1455-56. Soon a f t e r 1420, was a student 
at N e v i l l ' s Inn, Oxford; chancellor of Oxford U n i v e r s i t y , 
1434-37. Dean of St. Martin's, London, 1433; bishop of 
Worcester, 1435. I n t h a t same year^ Bourchier was the 
monks' choice t o become bishop of Ely, but Henry VI d i d 
not approve; nonetheless, a l l p a r t i e s were agreeable t o 
the t r a n s l a t i o n i n 1443, when Bourchier became bishop of 
Ely. Archbishop of Canterbury, from 1454; created 
c a r d i n a l , 1472 (though selected f o r t h a t honour i n I464). 
Was one of the a r b i t r a t o r s between Edward IV and the king 
of France i n 1475. Bourchier seems t o have been more 



155 

o p p o r t u n i s t i c than p r i n c i p l e d , as in d i c a t e d by h i s s u r v i ­
v a l i n high o f f i c e during t h a t t u r b u l e n t period. None­
th e l e s s , he was reputed t o be generous t o the poor, 
(d. 1486). 

W i l l i a m Waynflete, 1456-60. Attended Wykeham's College of 
St. Mary, Winchester, then took a bachelor's degree i n 
both laws at Oxford. Ordained p r i e s t , 1426. (Head-)master 
of "Winchester" f o r eleven years, before Henry VI got 
Waynflete t o go t o h i s new college at Eton as i t s f i r s t 
(head-)master (along w i t h p l e n t y of h i s Wykehamist 
colleagues). Enthroned as Henry Beaufort's successor as 
bishop of Winchester i n 1448. Edward IV pardoned Waynflete 
f o r being a p a r t i s a n of Henry V I , making Waynflete t r i e r 
of p e t i t i o n s i n h i s f i r s t Parliament. Waynflete founded 
Magdalen College, Oxford, i n 1448, hoping t o f o s t e r there 
the study of d i v i n i t y and philosophy. (d. 1486). 

George N e v i l l e , 1460-67; 1470-71. Youngest son of Richard, 
E a r l of Salisbury (see supra). Trained f o r priesthood 
at B a l i o l College, Oxford, subsequently becoming chancellor 
of the u n i v e r s i t y . Elected bishop of Exeter i n 1455, 
VJhen only twenty-two years old (through h i s f a t h e r ' s 
i n f l u e n c e ) ; the popes would not, however, confirm the 
e l e c t i o n u n t i l 1460, when George N e v i l l e was twenty-seven 
years o l d . Archbishop of York, from 1465. F e l l from 
favour, 1472, and imprisoned u n t i l 1475. Died i n 1476, 
and was buried i n York Minster without even a grave marker. 

Robert S t i l l i n g t o n . 1467-70; 1471-73. Took doctorate i n both 
laws as student a t A l l Soul's College, Oxford. His t i e s 
w i t h the House of York brought him a succession of p r e f e r ­
ments: canon of Wells, 1445; treasurer of Wells, 1447; 
archdeacon of Taunton, 1450; canon of York, 1451; dean 
of St. Martin's, London, 1458; archdeacon of Berks., 1463; 
archdeacon of Wells, 1465 ; bishop of Bath and V/ells, 1466. 
S t i l l i n g t o n ' s p o l i t i c a l fortunes va r i e d a f t e r h i s terms 
as Chancellor. (d. 1491). 
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Laurence Booth, 1473-74. Studied at Cambridge; Master of 
Pembroke H a l l , 1450; l a t e r , chancellor of the u n i v e r s i t y . 
Provost of Beverley, 1453; canon of York and of L i c h f i e l d , 
1453; archdeacon of Richmond, 1454; dean of St. Paul's, 
1456; Pope Calix t u s I I I appointed Booth bishop of Durham, 
1457; September 1476, t r a n s l a t e d t o become archbishop of 
York. (d. 1480). 

Thomas Rotherham, 1474-75; 1475-83. Education: Eton, and 
i n 1444 became one of the f i r s t scholars of King's College, 
Cambridge; l a t e r , a f e l l o w and, about 1480, Master of 
Pembroke H a l l ; subsequently chancellor of the u n i v e r s i t y . 
Chaplain t o Edward IV, keeper of p r i v y seal, provost of 
Beverley, and bishop of Rochester - a l l i n 1468; t r a n s ­
l a t e d t o bis h o p r i c of Li n c o l n , 1472. In 1745 Rotherham 
was, w i t h John Alcock (see i n f r a ) , one of two Chancellors 
of England (a s i t u a t i o n created i n contemplation of 
Rotherham j o i n i n g Edward IV i n h i s invasion of France). 
A f t e r h i s r e t u r n , Rotherhara served as Chancellor u n t i l 
the end of Edward IV's r e i g n . Archbishop of York from 
1480. Imprisoned by Richard, Duke of Gloucester, i n Tower 
of London, 1483» but released when the Duke, as Richard 
I I I , had been crowned. Became a t r i e r of p e t i t i o n s i n 
Richard I l l ' s f i r s t Parliament, 1484; served same f u n c t i o n 
i n f i r s t Parliament of Henry V I I i n 1485. Benefactor of 
the two u n i v e r s i t i e s , and of the diocese of York, 
(d. - of plague - 1500). 

John Alcock, 1475 (co-Chancellor); 1485-86. Doctor of both 
laws, Cambridge, I466. Advocate i n e c c l e s i a s t i c a l c o u r t s ; 
prebend of Salisbury and St. Paul's, I 4 6 I ; dean of Chapel 
of St. Stephen, Palace of Westminster; Master of R o l l s , 
I 4 7 I ; resigned t o become bishop of Rochester, 1472; 
t r a n s l a t e d t o bishopric of Worcester, 1476; t r a n s l a t e d 
t o b i s h o p r i c of Ely I486. Founder of Jesus College, 
Cambridge ( a t old nunnery of St. Radegund). Universally 
recognized f o r h i s p i e t y ( i n c l u d i n g abstemiousness), and 
h i s l e a r n i n g . (d. 1500). 
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John Russell, 1483-85. Education: New College, Oxford -

f e l l o w from 1449 - doctorate i n canon law. Chancellor of 
the u n i v e r s i t y , about 1484» (about which time t h a t o f f i c e 
ceased t o be an annual appointment). Prebend of St. Paul's, 
archdeacon of Berks., 1466; keeper of p r i v y seal, 1475; 
bishop of Rochester, 1476; t r a n s l a t e d t o bishopric of 
L i n c o l n , 1480; t r i e r of p e t i t i o n s , f i r s t Parliament of 
Henry V I I (1485-86). (d. 1494). 

John Morton, 1486-1500. Education: B a l i o l College, Oxford, 
earning a doctorate i n both laws. "Moderator" of school 
of c i v i l law, 1446; chancellor of the u n i v e r s i t y , 1494. 
Advocate, Court of Arches; c l e r k or master i n Chancery, 
1456, (and personal chancellor t o Edward, Prince of Wales); 
Master of the R o l l s , 1472-79; archdeacon of Winchester, 
Huntingdon, Berks., and Leicester - 1474-77. Edward IV 
secured the bis h o p r i c of Ely f o r Morton i n 1478. Richard 
I I I , by c o n t r a s t , imprisoned Morton - with good reason: 
Morton was c e n t r a l t o the p l o t s to overthrow Richard I I I . 
Accordingly, when the e a r l of Richmond became Henry V I I , 
Morton stood i n the r o y a l favour. October 1486, Morton 
t r a n s l a t e d by papal b u l l (secured through Henry V I I ' s 
agency), from Ely t o the archbishopric of Canterbury. As 
a reward f o r h i s Reforming e f f o r t s , d i r e c t e d at increasing 
the s p i r i t u a l i t y of. p r i e s t s and " r e l i g i o u s " , Morton was 
made a c a r d i n a l (by t i t l e of St. Athanasius) i n 1493. 
Benefactor of the poor, Ely, and u n i v e r s i t i e s , (d. 1500). 

Henry Deane, 1500-02.. From Males; educated at one of the 
English u n i v e r s i t i e s . P r i o r of Llanthony Secundus (near 
Gloucester), I 4 6 I ; Chancellor of I r e l a n d , 1494; deputy 
and j u s t i c i a r y of I r e l a n d , 1496, becoming bishop of Bangor 
the same year; t r a n s l a t e d t o bishopric of Salisbury, 1500; 
archbishop of Canterbury from January of 1501, then 
becoming papal legate i n England. (d. 1503, at l a t e s t ) . 

W i l l i a m Warham. 1502-15. Student at Wykeham's College of 
St. Mary, Winchester, then at New College, Oxford, where 
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he became a f e l l o w (1475)» and took a doctorate i n both 
laws. Ordained by 1488; advocate. Court of Arches; pre­
centor of Wells, 1493; Master of the R o l l s , 1494-1502; 
archdeacon of Huntingdon, 1496. Elected bishop of London, 
1 5 0 1 ; archbishop of Canterbury, 1 5 0 3 ; "keeper" of Great 
Seal, 1 5 0 2 - 0 4 , but only s t y l e d Chancellor a f t e r 1 5 0 4 ; 
chancellor of Oxford U n i v e r s i t y , 1506; resigned 
Chancellorship of England, 1 5 1 5 , i n the face of Wolsey's 
d r i v i n g ambition. Died i n 1 5 3 2 , o u t l i v i n g Wolsey, thereby 
precluding Wolsey's reaching the one high o f f i c e he 
desired, but had not already held - the archbishopric of 
Canterbury (though one cannot deny V/olsey's greater power 
up t o 1529). . 

Thomas VJolsey, 1515-29. Bachelor's degree, Oxford, at age 
of f i f t e e n ; became f e l l o w of Magdalen College, the College's 
bursar, and Master of Magdalen's Grammar School. Ordained 
c i r c a 1500. Chaplain t o Henry Deane, archbishop of 
Canterbury (see supra), and one of Henry V I I ' s chaplains. 
Henry V I I secured the deanship of, and two prebends a t , 
Lin c o l n f o r Wolsey i n February 1509. Wolsey was t h i r t y -
e i g h t years of age i n 1509 when Henry V I I I took the 
throne; he soon became the new king's a l t e r ego. Canon 
of Windsor; dean of Hereford; dean of York, 1513; bishop 
of Tournay, France, 1513, as w e l l as precentor of St. 
Paul's; bishop of L i n c o l n , February, 1514; archbishop of 
York, September 1514; c a r d i n a l ( t i t l e of St. C e c i l i a ) , and 
papal l e g a t e , 1515. Archbishop Warhara c a l l e d Wolsey at 
t h i s , h i s heyday, " i n e b r i a t e d w i t h p r o s p e r i t y " . (FOSS, 
Judges of England at 753.) Simultaneous w i t h the above, 
Wolsey became abbot of St. Albans and, from 1518, bishop 
of Bath and Wells; resigned the l a t t e r bishopric i n order 
t o occupy the more valuable see of Durham ( 1 5 2 2 - 2 9 ) ; i n 
1529» before h i s f a l l , he had himself t r a n s l a t e d t o the 
bi s h o p r i c of Winchester, also f o r f i n a n c i a l reasons. 
Founder of Cardinal College, Oxford (which became King's 
College a f t e r Wolsey's f a l l , and f i n a l l y C h r i s t Church 
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when the diocesan seat moved t o Oxford). (d. 1530). 

S i r Thomas More. 1 5 2 9 - 3 2 . Henry V I I I ' s layman Chancellor, 
intended t o be the answer t o Wolsey's independence through 
e c c l e s i a s t i c a l wealth and power. Thomas More was son of 
Sir John More, a judge of the King's Bench. As a boy, he 
served i n the household of Cardinal Morton (see supra) 
(whom More continued t o admire). Common law-trained, 
Thomas More became speaker of the House of Commons i n 
15 2 3 . Adversary of Wolsey, though i t was unequal combat; 
More was something of a gadfly from Wolsey's perspective. 
Agreed w i t h Henry V I I I on a l l s u b s t a n t i a l matters except, 
of course, the divorce question. Resigned Chancellorship 
i n 1 5 3 2 , when he f e l t the l i n e s between Church teaching 
and Henry V I I I ' s course were so unequivocally and i r r e ­
vocably drawn t h a t t o remain i n o f f i c e would be hypocrisy, 
(executed, 1535). 

Thomas Audley, 1532-44. A common lawyer educated at the 
Inner Temple. Like More, a c i v i l servant of the second 
t i e r p r i o r t o his appointment as Chancellor. (Thomas 
Cromwell had been the obvious candidate.) Cromwell d i d 
succeed i n l i m i t i n g the Chancellor's powers. Audley's 
t i t l e was, f o r example, keeper of the Seal u n t i l 1533, 
even though he exercised the Chancellor's Star Chamber and 
king's c o u n c i l r o l e s . Like More, Audley had been speaker 
of the House of Commons, but u n l i k e More, became a mere 
a d m i n i s t r a t i v e adjunct of the r e a l policy-maker, Thomas 
Cromwell. This secondary r o l e , as w e l l as his i n v o l v e ­
ment i n the State t r i a l s of Henry V I I I ' s ^-eign - and i n 
d r a f t i n g the d r a s t i c l e g i s l a t i o n of the second quarter of 
the s i x t e e n t h century - have preserved f o r Audley h i s 
u n f l a t t e r i n g r e p u t a t i o n . (d. 1544). 



160 

S t a t i s t i c a l Abstract 

N.B. these f i g u r e s do not include those holding episcopal 
rank a f t e r t h e i r l a s t term as Chancellor. Neither are 
those included who were both bishop and Chancellor f o r only 
a few months. F i n a l l y , these sums cannot claim to be 
d e f i n i t i v e , as there are many gaps and discrepancies i n 
the accounts of the medieval Chancellors. 

108 Chancellorships between c i r c a 1068 and 1535. 
86 d i f f e r e n t men were Chancellors during t h a t period. 
39 of those e i g h t y - s i x were, at some time v;hile Chancellor, 

bishops. 
13 of those e i g h t y - s i x were, at some time v;hile Chancellor, 

archbishops of Canterbury. 
8 of those e i g h t y - s i x were, at some time while Chancellor, 

archbishops of York. 
Most (by f a r ) were i n Holy Orders ( i . e . ordained), while 

Chancellor, and held sub-episcopal p o s i t i o n s i n the 
Church. 

4 Chancellors of t h i s p e riod were subsequently canonized: 
Osmund, bishop of Sarum; 
Thomas Becket, archbishop of Canterbury; 
Thomas Cantilupe, bishop of Hereford; 
Si r Thomas More. 
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NOTES 

The introductory s i g n a l s , a bbreviations, and form of 
c i t a t i o n s are i n accordance with A Uniform System of C i t a t i o n 
13th ed. by Columbia, Harvard, & Pennsylvania Law Reviews, 
and the Yale Law Journal (1981). The f i r s t c i t a t i o n of many 
sources w i l l give an abbreviation which w i l l be used there­
a f t e r i n c i t i n g t h a t work. A r t i c l e s , Comments, and Notes 
are c i t e d i n f u l l the f i r s t time they appear i n a chapter; 
sxibsequent r e f e r e n c e s to such a source i n the same chapter 
r e f e r the reader to the e a r l i e r , f u l l , c i t a t i o n . Notes are 
numbered s e q u e n t i a l l y w i t h i n headings - Introduction, chapters, 
and Appendix - subdividing the t e x t of t h i s study. F u l l 
p i i b l i c a t i o n d e t a i l s are, of course, given i n the Bibliography, 
which begins i n f r a a t page 206. 

Notes to I n t r o d u c t i o n 

1. Cf. , 2 F. Pollock & F. Maitland, The History of E n g l i s h 
Law Before the Time of Edward I a t 239 ( e a r l y feoffment 
to uses "a vague idea") (2d ed. 1898, r e i s s u e d 1978 with 
i n t r o d u c t i o n by S. Milsom) ( h e r e i n a f t e r c i t e d as Pollock 
& Maitland, HEL, preceded by v o l . number). 

2. Holdsworth, The Reception of Roman Law i n the Sixteenth 
Century (p't. 1) , 27 Law Q. Rev. 387,392 (1911). 

3. J . Baker, An I n t r o d u c t i o n to E n g l i s h Legal History v i i 
(2d ed. 1979) ( h e r e i n a f t e r c i t e d as Baker, lELH). 

4. Cf.. K. McFarlane, The N o b i l i t y of L a t e r Medieval 
England 280 (1973) (quoted i n f r a Appendix, t e x t accompany­
ing note 9) ( h e r e i n a f t e r c i t e d as McFarlane N o b i l i t y ) . 

5. H. von Campenhausen, The Fathers of the Greek Church 5 
(1963). 

6. See, e.g., G. Keeton & L. Sheridan, The Law of T r u s t s 
18 (10th ed. 1972) ( h e r e i n a f t e r c i t e d as Keeton & Sheridan, 
T r u s t s ) ("The modern t r u s t grew out of the medieval custom 
of p u t t i n g land and other forms of property to u s e " ) ; 
Ames, The O r i g i n of Uses and T r u s t s , i n 2 S e l e c t Essays 
i n Anglo-American Legal H i s t o r y 737,749 (1908) ("the 
modern t r u s t , growing out of the use upon a use, i s i n 
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substance the same thing as the ancient u s e " ) . (Herein­
a f t e r the three volumes of S e l e c t Essays i n Anglo-American 
Leg a l History w i l l be c i t e d as S e l e c t Essays» preceded by 
the volume number. The t i t l e of the essay w i l l be c i t e d 
i n f u l l when f i r s t c i t e d ) ; J . R i d d a l l , Law of Trusts 2 
(1977) ("the t r u s t emerged under the name of 'use' i n 
the l a t e r middle ages; ... the development of t r u s t s was 
checked by the Statute of Uses 1535..."); P. P e t t i t , 
E q u i t y and the Law of T r u s t s 10-11 (4th ed. 1979) ( v i r t ­
u a l l y equating "uses" and t r u s t s , and saying that a f t e r 
the S t a t u t e of Uses the "use" became the t r u s t ) ; A. Scott, 
1 The Law of T r u s t s §1, a t 6-9 (3d ed. 1967) (semantic 
i m p r e c i s i o n , employing "use" and " t r u s t " to mean the 
same e a r l y l e g a l concept) ( h e r e i n a f t e r c i t e d as Sc o t t , 
T r u s t s , preceded by volume number). 

7. See, e.g., W. Buckland & A. McNair, Roman Law and Common 
Law 177 (2d ed. 1965 rev. by F. Lawson). 

8. " f e o f f " , Oxford E n g l i s h D i c t i o n a r y 159 (1933). 

9. Baker, lELH a t 211 n.22. 

10. 2 Pollock & Maitland, HEL a t 228-29 ("the e a r l i e s t 
h i s t o r y of 'the use' i s the e a r l y h i s t o r y of the phrase 
ad opus". S c r i b e s " i n course of time confused" ad opus 
wit h ad usum). 

11. Baker, lELH a t 212 n.23 and accompanying t e x t ; 4 W. 
Holdsworth, A His t o r y of E n g l i s h Law 411 n.8 (1924) 
( h e r e i n a f t e r c i t e d as Holdsworth, HEL, preceded by 
volume number). See g e n e r a l l y Note, 2 Pollock & Maitland, 
HEL a t 233-39, e s p e c i a l l y 234. 

12. S. Milsom, H i s t o r i c a l Foundations of the Common Law 200 
(2d ed. 1981) ( h e r e i n a f t e r c i t e d as Milsom, HFCL). 
Po l l o c k and Maitland c a l l i t "an informal agency", but 
r e f e r i n t h i s context only to c h a t t e l s . 2 Pollock & 
Maitland, HEL a t 229. The danger l i e s i n taking the 
p r i n c i p a l - a g e n t analogy too f a r - so as to imply enforce­
a b i l i t y of the "use" as a p r i n c i p a l - a g e n t r e l a t i o n s h i p , 
which would be i n a c c u r a t e . 

13. But see ch. 4 a t t e x t accompanying notes. 69-70, 81-90 
(cano n i c a l formulations f o r property enjoyment without 
ownership u t i l i z e d by F r a n c i s c a n s ) . 

14. S c o t t notes the vagueness and, to the modern eye, i n ­
completeness, of e a r l y Chancery records. He a l s o points 
out t h a t such records may not have been made u n t i l long 
a f t e r the cases they report. 1 Sco t t , T r u s t s §1, a t 11. 
F i f o o t c a l l s the bundles of e a r l y Chancery p e t i t i o n s i n the 
P u b l i c Record O f f i c e i n London, "an appalli n g t r e a s u r e 
heap". C. F i f o o t , H i s t o r y and Sources of the Common Law 
302 a t t e x t accompanying notes 64 and 65 ( h e r e i n a f t e r 
c i t e d as F i f o o t , HSCL). 
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15. G. Keeton & L. Sheridan, Equity 143 (1969) h e r e i n a f t e r 
c i t e d as Keeton & Sheridan, E q u i t y ) ; 4 Holdsworth, HEL 
at 411 n . l ; 2 Pollock & Maitland, HEL at 230-31; Holmes, 
E a r l y E n g l i s h Equity, 2 S e l e c t Essays 705, at 707 (1908). 

16. 4 Holdsworth, HEL a t 411; Holmes, supra note 15, a t 708; 
Ames, supra note 6, at 742 n.2. 

17. Holmes, supra note 15. See, e.g., 4 Holdsworth, HEL 
at 410-11. 

18. Holmes seems s a t i s f i e d by the mere analogy of a t r u s t i n g 
r e l a t i o n s h i p to the feoffment to uses. Holmes, supra 
note 15, at 708,716. But the Salman was, i n f a c t , much 
c l o s e r to the E n g l i s h executor under a w i l l . 4 Holds-
worth, HEL at 411. Holmes persuaded Ames of the 
Salman - "use" connection up to the time the "use" be­
came enforceable i n the Chancery. Ames, supra note 6, 
at 740, 742. But Milsom notes, "there i s no evidence 
t h a t [the Salman] ever came to these shores, l e t alone 
s u r v i v e d to play any p a r t i n the r i s e of the use." 
Milsom, HFCL at 200. 

19. A. Smith, Church and State i n the Middle Ages 49 (1913) 
(Roman c i v i l law maxim Roma e s t p a t r i a omnia i s t r a n s ­
l a t e d i n t o a canon law equivalent as e a r l y as the mid-
t h i r t e e n t h century: Papa e s t iudex omnium) ( h e r e i n a f t e r 
c i t e d as A. Smith, Church and S t a t e ) ; Archbishops' 
Commission on Canon Law, The Canon Law of the Church of 
England 33 (1947) (G r a t i a n , a t Bologna during the t w e l f t h 
century Roman law r e v i v a l , as inaugurator of canon law 
as the triumphant successor to the Roman c i v i l law) 
( h e r e i n a f t e r c i t e d as Report of Archbishops' Comm'n). 

20. Report of Archbishops' Comm'n, supra note 19, at 33-34 
(Gr a t i a n and l a t e r canonists consciously p a r a l l e l e d the 
Roman c i v i l law's "purpose", "form", and scope - a point 
made i n much g r e a t e r d e t a i l on the c i t e d pages). 

21. See i n f r a ch.3. 

22. See g e n e r a l l y 1 S c o t t , T r u s t s §1.3, at 13. See a l s o 
i n f r a ch. 6 note 78 and accompanying t e x t . 

23. 27 Hen.8, c.lO (1535) (sometimes dated 1536, see, e.g., 
I v e s , The genesis of the Statute of Uses, 82 Engl. H i s t . 
Rev. 673 (1967); 1 S c o t t , T r u s t s §1.4, at 14). 

24. See g e n e r a l l y P. P e t t i t , Equity and the Law of T r u s t s 11 
(4th ed. 1979); Barton, The Statute of Uses and the 
T r u s t of Freeholds, 82 Law Q. Rev. 215 (1966). 

25. Robert Bourchier, Chancellor from 1340-41, was the f i r s t 
l a y C h a n c e l l o r . 

26. Act f o r the Submission of the Clergy, 25 Hen.8, c . l 9 
(1534). 
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27. S t a t u t e of Uses, 27 Hen.8, c.10 (1535). 

28. More commonly and h e r e i n a f t e r r e f e r r e d to as Doctor and 
Student, the f u l l t i t l e of St . Germain's work i s , 
Dialoqus de Fundamentis Legum Angliae e t de Con s c i e n t i a 
(1523) ( t r a n s , i n t o E n g l i s h , 1531, under t i t l e quoted 
i n t e x t ) ; Seconde dyaloge i n Englysshe bytwene a 
Doctour of dyuynyte & a Student i n the law of Englande 
(153a) ;.. Both dialogues are contained i n 91 Selden 
Soc. (1974) (T. Plucknett and J . Barton e d s . ) , to which 
volume c i t a t i o n s to Doctor and Student i n t h i s study 
r e f e r . 

29. Doctor and Student, dialogue 2, c h . x x i i , a t 223. 
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NOTES TO CHAPTER 1: 
FEUDALISM AND THE JUDICIAL TOPOGRAPHY OF 
ENGLAND AFTER THE CONQUEST; AN OVERVIEW 

1. T h i s system has great import f o r the feoffment to 
uses i n the context of the common law r u l e a g a i n s t 
d e v i s e s . See i n f r a ch.6, at t e x t accompanying 
notes 1-10. 

2. G. Keeton, The Norman Conquest and The Common Law 142 
(1966) ( h e r e i n a f t e r c i t e d as Keeton, Norman Conquest). 

3. I d . a t 143. 

4. I d . 

5. I d . ; Capua, Feudal and Royal J u s t i c e i n Thir t e e n t h -
Century England; The Forms and the Impact of Royal 
Review, 27 Am.J. Legal H i s t . 54,84 (1983). 

6. Capua, supra note 5, a t 83. 

7. T. Plu c k n e t t , A Concise History of the Common Law 533 
(5th ed. 1956) ( h e r e i n a f t e r c i t e d as Plucknett, Concise 
H i s t o r y ) . 

8. Baker, lELH a t 199. 

9. I d . a t 205-06. 

10. I d . On knight s e r v i c e and socage, see gen e r a l l y a l s o 
i n f r a ch.6, a t t e x t accompanying notes 1-6. Primer 
s e i s i n and r e l i e f payments were abolished i n 1267 f o r 
a l l but tenants i n c h i e f (who remained subje c t to these 
v a l u a b l e p r e r o g a t i v e s of the king u n t i l the seventeenth 
c e n t u r y ) . Baker, lELH a t 205-06. 

11. Baker, lELH a t 199. 

12. I d . ; Keeton, Norman Conquest a t 146. 

13. Hamburger, The Conveyancing Purposes of the Statute of 
Frauds, 27 Am.J. Legal H i s t . 354,355 (1983). 

14. Keeton, Norman Conquest a t 143. 

15. I d . a t 153. 

16. Baker, lELH a t 204. 

17. Keeton, Norman Conquest a t 154. 
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18. Baker, lELH a t 204. N.b.,the tenant by socage was 
not s u b j e c t to a l l the feudal i n c i d e n t s . The tenant 
by socage g e n e r a l l y had j u s t to pay h i s a g r i c u l t u r a l 
dues - i n cash or i n kind - to maintain h i s tenancy. 
Keeton, Norman Conquest a t 152; Plucknett, Concise 
H i s t o r y a t 537. 

19. Accord, see e.g., 1 S c o t t , T r u s t s §1.4, at 16 (de­
s c r i b i n g the feudal i n c i d e n t s and noting t h a t , "they 
bore h e a v i l y on the t e n a n t " ) . 

20. Baker, lELH a t 204-05. The l o r d might a l s o exact 
" a i d s " to r a i s e funds for h i s daughter's dowry or to 
have h i s son knighted. I n 1275, the amount of " a i d s " 
due f o r such purposes was s e t at twenty s h i l l i n g s per 
knight's fee. I d . 

21. I d . a t 205. The s t a t u t e Quia emptores terrarxim, 18 
Edw.l (1290), ended sub-infeudation and allowed a l i e n ­
a t i o n by s u b s t i t u t i o n without payment of a f i n e , except 
f o r tenants i n c h i e f . 

22. Keeton, Norman Conquest a t 150; Plucknett, Concise 
H i s t o r y a t 534. 

23. See i n f r a ch.6 a t t e x t following note 6. 

24. Baker, lELH a t 206; Keeton, Norman Conquest at 150. 
Unlike a wardship under a m i l i t a r y tenancy, wardship 
under a tenancy by socage l a s t e d only u n t i l the ward's 
fourteenth birthday, and h i s guardian was u s u a l l y a 
r e l a t i v e . S i g n i f i c a n t l y , the guardian i n a tenancy by 
socage was accountable f o r p r o f i t s of the lands and 
tenements during the wardship. I d . See a l s o Plucknett, 
Concise H i s t o r y a t 537. 

25. Baker, lELH a t 206-07. 

26. I f a ward d e c l i n e d to marry the lo r d ' s choice of spouse, 
he had to pay the l o r d the amount of the marriage agree­
ment the l o r d had negotiated. I f a ward married on h i s 
own, without the l o r d ' s consent, a f t e r 1267 he had to 
remain a ward u n t i l the wardship had brought the l o r d 
twice the "value" of the ward's marriage. I d . at 207. 

27. I d . a t 206. Accord, 1 Sc o t t , T r u s t s §1.4, at 16. 
Cesse r of s e r v i c e s , w i l f u l l y f a i l i n g to ca r r y out s e r v i c e s 
due the l o r d with r e s p e c t to the tenancy, was a felony i n 
the e a r l y feudal period i n England. Plucknett, Concise 
H i s t o r y at 536. I f convicted of treason (a much more 
common event i n the Middle Ages than now), the tenant's 
holdings r e v e r t e d to the Crown - the i n j u r e d party - by 
f o r f e i t u r e . 1 S c o t t , T r u s t s §1.4 at 17 ( e s p e c i a l l y 
during Wars of the Roses). 
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28. Baker, lELH a t 206. Statute 19 Hen.7, c . l 5 (1503) 
(extended " h e r i o t " and " r e l i e f " to cases i n which a 
c e s t u i que use of a tenancy by socage died i n t e s t a t e ) . 

29. P l u c k n e t t , Concise H i s t o r y a t 148-49. 

30. I d . a t 149 n.4 and accompanying t e x t . The Common 
Bench may i n p r a c t i c e have been s i t t i n g i n Westminster 
f a i r l y r e g u l a r l y before Magna Carta. I d . 

31. I d . a t 148 n.2 and accompanying t e x t ( c i t i n g 1 Holds-
worth, HEL a t 51 n.6). 

32. Keeton, Norman Conquest a t 154. 

33. Copyhold was land held i n accordance with manorial 
customs (which, of course, v a r i e d from manor to manor). 
I d . a t 144. 

34. I d . a t 153 

35. I d . a t 144, 153. 

36. P l u c k n e t t , Concise History a t 150-51. 

37. I d . a t 148. 

38. I d . a t 150, 155. 

39. Keeton, Norman Conquest a t 112-13. 

40. Baker, lELH a t 18; A. K i r a l f y , P o t t e r ' s H i s t o r i c a l I n t r o ­
duction to E n g l i s h Law and i t s I n s t i t u t i o n s 112, 114-15 
(4th ed. 1958) ( h e r e i n a f t e r c i t e d as K i r a f l y , P o t t e r ' s 
H i s t . ) . 

41. On i t i n e r a n t j u s t i c e s as antecedents of these l a t e r 
r o y a l a s s i z e s , see g e n e r a l l y K i r a l f y , P otter's H i s t , 
a t 110-11. 

42. Baker, lELH a t 19. 

43. I d . 

44. P l u c k n e t t , Concise H i s t o r y a t 166. 

45. K i r a l f y , P o t t e r ' s H i s t , a t 114; Plucknett, Concise History 
a t 155 (re oyer and terminer, as w e l l as gaol d e l i v e r y ) . 

46. Baker, lELH at 19, 71, 201-02 (re novel d i s s e i s i n and 
mort d' a n c e s t o r — and the pop u l a r i t y of those a s s i z e s ) . 

47. P l u c k n e t t , Concise H i s t o r y at 166. 
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48. Actions i n rem r e l a t i n g to land were not o r i g i n a l l y 
meant to be brought i n the r o y a l c o u r t s , but i n manorial 
c o u r t s . K i r a l f y , P o t t e r ' s H i s t , a t 112 n. l 3 . 

49. See Baker lELH a t 19. The j u s t i c e s would s i t i n banc 
at Westminster during terms of court, going on c i r c u i t 
between terms. K i r a l f y , P o t t e r ' s H i s t , at 113. 

50. S t a t u t e of Westminster I I , 13 Edw. 1, c.30 (1285) (c.30 
a l s o c a l l e d S t a t u t e of N i s i P r i u s , see e.g., K i r a l f y , 
P o t t e r ' s H i s t , a t 112 n.l2 and accompanying t e x t ) . 

51. K i r a l f y , P o t t e r ' s H i s t . a t 112-13; Plucknett, Concise 
H i s t o r y at 166-67. On the emergence of the commissions 
of a s s i z e and of the n i s i p r i u s system, see gen e r a l l y 
Baker, lELH a t 18-20; K i r a l f y , P o t t e r ' s H i s t , at 110-15; 
P l u c k n e t t , Concise History a t 155-56, 165-67. 

52. Keeton, Norman Conquest a t 111-12; Plucknett, Concise 
H i s t o r y at 159-60. 

53. Keeton, Norman Conquest a t 111-12. On Exchequer pleas 
j u r i s d i c t i o n , see g e n e r a l l y , Plucknett, Concise History 
a t 160-61. 

54. See g e n e r a l l y , L. L i t t l e , R e l i g i o u s Poverty and the P r o f i t 
Economy i n Medieval Europe (1978) ( h e r e i n a f t e r c i t e d as 
L. L i t t l e , R e l i g i o u s P o v e r t y ) . 

55. Keeton, Norman Conquest a t 111-12. 

56. P. W i n f i e l d , The Chief Sources of E n g l i s h Legal History 
57 (1925) ( h e r e i n a f t e r c i t e d as Winfield, Chief Sources). 
On G r a t i a n and h i s Deeretum, see i n f r a ch.5 a t t e x t 
accompanying notes 10-19. 

57. Donahue, Roman Canon Law i n the Medieval E n g l i s h Church; 
Stubbs vs. Maitland Re-Examined a f t e r 75 Years i n the L i g h t 
of Some Records from the Church Courts, 72 Mich. L. Rev. 
647,650 (1974). On Lyndwood, see ge n e r a l l y F. Maitland, 
Roman Canon Law i n the Church of England 1-50 (1898) (here­
i n a f t e r c i t e d as Maitland, Roman Canon Law). 

58. Maitland's b a s i c argument i n Roman Canon Law i s encapsulated 
i n , f o r example,his remarks a t i d . 81 & 83 ( d i s t i n g u i s h i n g 
the question whether Roman canon law was binding from the 
question whether i t was a c t u a l l y always applied; Maitland 
concluded t h a t Roman canon law was always binding on the 
E n g l i s h church, a r e f u t a t i o n of Stubbs's argument) . On 
the continued prevalence of Maitland's view among modern 
s c h o l a r s , see, e.g., Donahue, supra note 57, at 648-55; 
Gray, Canon Law i n England; Some R e f l e c t i o n s on the Stubbs-
Maitland Controversy, 3 Studies i n Church H i s t . 48, 50-51 
(1966). 
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59. Baker, lELH a t 111. 
60. I n York's Consistory Court between 1300 and 1399, f o r 

example, Donahue found t h a t f u l l y f o r t y per cent of the 
cases "ought" to have been brought i n the r o y a l c o u r t s . 
W i l l s and m a r i t a l c a s e s , however, were not among the 
cases over which the Church's j u r i s d i c t i o n was: question­
a b l e . Donahue, supra note 57, at 660. 

61. R. Rodes, J r . , E c c l e s i a s t i c a l Administration i n Medieval 
England, The Anglo-Saxons to the Reformation 58 (1977) 
( h e r e i n a f t e r c i t e d as Rodes, Eccles.Admin.). 

62. I d . ( i n c l u d i n g n.82 on p.229). Accord, Baker, lELH at 
112. On f i d e i - l a e s i o , see a l s o i n f r a ch.6, e s p e c i a l l y 
t e x t accompanying notes 61-63, 73, 81, and 2 Pollock & 
Maitland HEL a t 189-92. 

63. Rodes, Eccles.Admin, at 57. 

64. I d . a t 138-39. 

65. I d . a t 57. 

66. Keeton, Norman Conquest a t 151. By the C o n s t i t u t i o n s 
of Clarendon of 1164, the Church r e t a i n e d j u r i s d i c t i o n 
over land provided there was agreement that i t was held 
i n frankalmoign, a s p i r i t u a l s e r v i c e s tenancy. I f the 
p a r t i e s did not agree on t h i s point, an a s s i z e utrum was 
h e l d to determine whether the tenancy was by frankalmoign 
and hence whether the Church courts had j u r i s d i c t i o n over 
the matter. T h i s can be seen as a r o y a l attempt to curb 
the scope of canon law. See g e n e r a l l y i d . 

67. Rodes, E c c l e s . Admin, a t 57; G. Squibb, Doctors' Commons 
1 (1977); Baker, lELH at 112. 

68. Rodes, E c c l e s . Admin, at 57-58. 

69. I d . a t 142 ( E n g l i s h church courts did a " f l o u r i s h i n g 
b u s i n e s s " i n f i d e i l a e s i o despite the a v a i l a b i l i t y of 
w r i t s of p r o h i b i t i o n ) . 

70. I d . at 58. Accord, Helmholz, Assumpsit and " F i d e i 
L a e s i o " , 91 Law Q. Rev. 406, 406-07 (1975). One could, 
i n theory, pursue a remedy f o r the same cause of action 
i n both r o y a l and e c c l e s i a s t i c a l courts i n cases of j u r i s ­
d i c t i o n a l overlap, or i n the absence of a w r i t of prohib­
i t i o n to the e c c l e s i a s t i c a l court. Donahue, supra note 
57, a t 664 n.91. 

71. Rodes, E c c l e s . Admin, a t 58. 

72. 2 Poll o c k & Maitland, HEL a t 665, t e x t accompanying note 4. 

73. Rodes, E c c l e s . Admin, a t 142-43. 
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74. I d . a t 57. 

75. On " a p p a r i t o r s " , see i d . at 138. 

76. I d . a t 142. 

77. See g e n e r a l l y i d . at 143-46 (giving d e t a i l s of e c c l e s i a s t ­
i c a l court p r o c e s s ) . 

78. I d . a t 91-94. 

79. I d . a t 94-96. 

80. I d . a t 90. 

81. I d . a t 94. 

82. I d . a t 90, 96-98. 

83. I d . a t 91. 

84. I d . a t 138. 

85. A. Smith, Church a State a t 47. On r u r a l deans, see 
g e n e r a l l y Rodes, Eccles.Admin, at 104, t e x t accompanying 
note 10. 

86. Cf. Baker, lELH a t 111. On archdeacons' duties and 
c o u r t s , see g e n e r a l l y Rodes, Eccles.Admin, at 102-03. 

87. Baker, lELH at 111; A. Smith, Church and State at 47. 
On the mechanics of the c o n s i s t o r y court, see Rodes, 
E c c l e s . Admin, at 103-04. 

88. Baker, lELH a t 111; A. Smith, Church and State a t 46. 
Note t h a t a "complicated and overlapping" web of other 
a r c h e p i s c o p a l courts e x i s t e d , for example the archbishop 
of Canterbury's Prerogative Court f o r testamentary matters. 
See g e n e r a l l y i d . at 46-47. (On the Canterbury Prerogat­
i v e Court i n p a r t i c u l a r , see Rodes, Eccles.Admin, at 109). 

89. Baker, lELH at 111. T h i s appellate j u r i s d i c t i o n was p a r t 
and p a r c e l of the ca n o n i c a l conception of the pope as 
epiScopus episcoporum. A Smith, Church and State at 45. 

90. A. Smith, Church and State a t 47-48. 

91. I d . at 49. 

92. See i n f r a ch.6, a t t e x t accompanying notes 70 and 91. 

93. Baker, lELH at 111; Rodes, Eccles.Admin, at 17, t e x t 
accompanying note 49 ( s e c u l a r cooperation i n the enforce­
ment of e c c l e s i a s t i c a l s a n c t i o n s ) ; Donahue, supra note 57, 
a t 699-700 ( d e s c r i b i n g the interdependence of e c c l e s i a s t i c a l 
and s e c u l a r j u r i s d i c t i o n s ) . 

94. Baker, lELH at 89. But c f . 1 Scott, T r u s t s §1, at 10 
(Chancery an e s t a b l i s h e d court by end of reign of Henry V -
1422). S t a f f o r d was archbishop of Canterbury from 1443. 
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95. Baker, lELH a t 89, t e x t accompanying note 14. Baker 
s t a t e s that in 1425, previous to the establishment of the 
Chancery court a t Westminster, p e t i t i o n s r e l a t i n g to 
"uses" already c o n s t i t u t e d roughly two-thirds of the 
C h a n c e l l o r ' s case-load as dispenser of e p i e i k e i a . 
I d . a t 212 n.26. 

96. Keeton, Norman Conquest at 82-83. Baker notes that the 
term "chancery" i s taken from the " l a t t i c e d screen or 
chancel behind which the c l e r k s worked". Baker, lELH 
a t 84. For a more d e t a i l e d d i s c u s s i o n of the term 
" c a n c e l l i " , see Hollond, Some E a r l y C h a n c e l l o r s , 9 
Cambridge L . J . 17, 17 f f . (1945-47). 

97. Baker, lELH a t 85; R. Evershed, Aspects of E n g l i s h Equity 
10 (1954) ( c a l l i n g the e a r l y Chancellor "Secretary to the 
Sovereign"). 

98. Baker, lELH at 84-85. 

99. I d . a t 85. "Both laws" r e f e r s to canon law and c i v i l 
law, not the common law. Squibb, Doctors' Commons at 1, 
15 (Common law was not taught at the u n i v e r s i t i e s - not 
u n t i l Blackstone's time at Oxford - therefore one could not 
hold a doctorate i n common law). 

100. Baker c i t e s i n q u i s i t i o n s upon the death of a tenant i n 
c h i e f (to determine r o y a l r i g h t s to the tenancy) as an 
example. Baker, lELH at 85-86. 

101. I d . a t 85. 

102. I d . The S i x C l e r k s became, by the l a s t quarter of the 
s i x t e e n t h century, "the only proper attorneys of the 
Chancery". Baker, Lawyers P r a c t i s i n g i n Chancery 1474-
1486, at 4 J . L e g a l H i s t . 54, 56 (1983). But Common Pleas 
attorneys a l s o presented pleas there. Baker says that 
the p o s i t i o n of these two s e t s of attorneys with respect 
to each other i n the Chancery i s u n c e r t a i n . I d . 

103. The E n g l i s h w r i t was a r o y a l mandate, ordering or prohib­
i t i n g performance of a s p e c i f i c a c t i o n , w r i t t e n on parch­
ment and under the r o y a l s e a l , addressed to someone, 
u s u a l l y r e q u i r i n g a report on the addressee's response to 
the w r i t ' s d i c t a t e ( s ) to be submitted to the king. 
F l a h i f f , The Writ of P r o h i b i t i o n to Court C h r i s t i a n i n 
the T h i r t e e n t h Century (pt. 1 ) , 6 Medieval Studies 261,262 
(1944). 

104. Baker, lELH at 84-85. The Chancellor a l s o had e x c l u s i v e 
j u r i s d i c t i o n over common law act i o n s of, or between, 
members of h i s department. I d . a t 87. 

105. I d . a t 84. 

106. I d . a t 87. 
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107. Keeton, Norman Conquest a t 155. 

108. Baker, lELH a t 87. 

109. The Cha n c e l l o r ' s orders were f i r s t i s s u e d " i n the name 
of the king i n c o u n c i l " , then by "the court", r e f e r r i n g 
to the king's c o u n c i l , and f i n a l l y by the Chancellor 
alone - by 1473. Baker, lELH a t 87. Accord, Note, 
The Right to a Nonjury T r i a l , 74 Harv.L.Rev.1176, 1180 
(1961). 

110. Baker, lELH a t 88. 

111. See g e n e r a l l y , e.g., 1 Sco t t , T r u s t s §1.4, at 14-15 
(re r i g i d i f i c a t i o n of the common law i n the fourteenth 
and f i f t e e n t h c e n t u r i e s ) . 

112. Delegation occurred by the Chancellor's a u t h o r i z a t i o n , 
dedimus potestatem, r e g a r d l e s s of whether the delegate 
was a member of the Chancery s t a f f . Baker, lELH at 88. 

113. I d . 

114. F. Maitland, Equity and the Forms of Action a t Common 
Law 5 (1913) ( h e r e i n a f t e r c i t e d as Maitland, E q u i t y ) . 

115. On the Ch a n c e l l o r ' s power to compel s p e c i f i c performance, 
see g e n e r a l l y P. P e t t i t , Equity and the Law of T r u s t s 
10-11 (4th ed. 1979). 

116. See g e n e r a l l y i n f r a ch.5. 

117. See i n f r a chs. 3,5, and Appendix. 

118. See g e n e r a l l y i n f r a ch.3, summarized a t t e x t accompanying 
notes 41-45. 

119. See i n f r a ch.4, d i s c u s s i o n beginning a t t e x t accompanying 
note 55, summarized a t t e x t accompanying note 92. 

120. See i n f r a ch.2, a t t e x t accompanying notes 4, 16-20, 
and fo l l o w i n g note 28. 

121. See i n f r a ch.6, a t t e x t accompanying notes 53-70. 

122. See i n f r a ch.5, a t t e x t accompanying notes 2-27. On 
"dispensation" i n the canon law or e c c l e s i o l o g y of present 
day/ see E. Moore, Canon Law,at 151-52 (Eastern Orthodox 
"economy" and Roman C a t h o l i c dispensation) and 153-55 
(dispe n s a t i o n i n Church of England). 

123. "Taking 'the church' i n i t s n a r r o w i s t [ s i c ] sense - as 
the a u t h o r i t i e s ; t hat i s , bishops and monastic heads -
church and n o b i l i t y were from a s o c i o l o g i c a l angle, i n 
most p l a c e s and periods of the middle ages, the same". 
A. Murray, Reason and Society i n the Middle Ages 319 
(1978). On bishops functioning as powerful nobles, 
see Rodes, Eccles.Admin, a t 107. 
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NOTES TO CHAPTER 2; 

THE ENGLISH "NOBILITY" 

AND THE FEOFFMENT TO USES 

1. McFarlane, N o b i l i t y , a t 6-7. The research and 
i n s i g h t s c o l l e c t e d i n McFarlane's N o b i l i t y , published 
posthumously i n 1973, but a r t i c u l a t e d at various points 
i n h i s c a r e e r , form the foundation of t h i s chapter. 

2. I d . a t 8, 10. 

3. I d . a t 11. 

4. I d . a t 71-72. I t was not s i m i l a r l y s t i g m a t i z i n g to 
d i s i n h e r i t an h e i r e s s , f o r she took her i n h e r i t a n c e 
out of the family upon marriage. I d . at 72. 

5. I d . a t 270. But c f . G l a n v i l l , T r a c t a t u s de legibus e t 
consuetudinibus regni Anglie qui G l a n v i l l a vocatur, 
b k . v i i , c h . l (G. H a l l ed. & t r a n s . 1965) ( h e r e i n a f t e r 
c i t e d as G l a n v i l l ) . 

6. McFarlane, N o b i l i t y a t 61. 

7. 1 S c o t t , T r u s t s §1.4, at 17. 

8. McFarlane, N o b i l i t y a t 62-63. 

9. I d . 

10. I d . a t 63. 

11. I d . a t 64-65. 

12. I d . a t 65. 

13. I d . a t 64. 

14. I d . a t 68. 

15. 13 Edw. 1, c . l (1285). Accord, McFarlane, N o b i l i t y a t 63. 

16. De v i r i s r e l i g i o s i s , 7 Edw. 1 (1279). 

17. H e r e i n a f t e r " c e s t u i " . 

18. L e s s important f o r the purposes of t h i s study i s the 
impl i e d "use": Upon a bargain and s a l e of r e a l t y , the 
common law deemed the purchaser to be the c e s t u i of a "use" 
s e l l e r was the f e o f f e e . See, e.g. Y.B. H i l . 21 Hen.VII, 
pi.30, f . l 8 (1506) (Rede, J . ) . An implied use based on 
the bargain and s a l e of freehold could be recognized i n a 
common law a c t i o n of assumpsit as a means of pr o t e c t i n g 
the purchaser's i n t e r e s t p r i o r to being s e i s e d of the f r e e ­
hold. Baker, i n t r o d u c t i o n to 94 Seld. S o c , at 198. 
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A l l Year Book c i t a t i o n s i n t h i s study, unless c i t e d to 
a modern r e p o r t e r , are to the e d i t i o n t r a d i t i o n a l l y 
a t t r i b u t e d to S i r John Maynard (but see Baker, lELH at 
155 n.6, denying t h a t Maynard was a c t u a l l y e d i t o r of 
the 1679-80 "Maynard" e d i t i o n ) . 

19. McFarlane, N o b i l i t y at 69. See g e n e r a l l y i n f r a ch.6, 
a t t e x t accompanying notes 33-38. 

20. McFarlane, N o b i l i t y , at 69, 76-77. The Statute of 
Marlborough, 52 H e n . I l l , c.6 (1267) attempted to p r o h i b i t 
c o l l u s i v e "uses" between f a t h e r s and t h e i r h e i r s when 
de c l a r e d i n w i l l s . The Statute of 4 Hen.VII, c . l 7 
(1489) b u i l t upon the e a r l i e r S t a t u t e . See g e n e r a l l y . 
Baker, i n t r o d u c t i o n to 94 Seld.Soc., at 193-95. 

21. K.B. 73 Eng.Rep.19 (1 Dyer 8a) Trin.28 Hen.VIII (1535). 

22. 73 Eng. Rep. a t 19-20. 

23. I d a t 26. 

24. I d . at 25. The Statute 1 R i c . I I I , c . l (1483) allowed 
c e s t u i s to make a binding feoffment of the freehold held 
to t h e i r use. This was to p r o t e c t those who purchased 
from c e s t u i s . 

25. See g e n e r a l l y i n f r a ch.5. 

26. McFarlane, N o b i l i t y a t 83 f f . 

27. I d . a t 81-82. The marriage portion would be paid to 
the groom's f a t h e r . I d . at 85. 

28. I d . a t 278. 

29. I d . a t 210. 

30. See g e n e r a l l y i d . a t 92-96. 

31. 1 S c o t t , T r u s t s §1.5, a t 19 (king i s always l o r d ) . 

32. See, e.g., K. Pickthorn, E a r l y Tudor Government, Henry 
V I I I , a t 284 (1934, r e p r i n t e d 1967) ( h e r e i n a f t e r c i t e d 
Pickthorn, Henry V I I I ) ; 4 Holdsworth, HEL at 448. Cf. 
Avery, The H i s t o r y of the E q u i t a b l e J u r i s d i c t i o n of 
Chancery before 1460, at 42 B u l l . I n s t . H i s t . R e s e a r c h 129, 
143 ("surely no accident t h a t the most important period 
i n the development of chancery coincided with the g r e a t e s t 
weakness of the Crown"). 

33. McFarlane, N o b i l i t y , a t 269. 

34. I d . a t 92. 

35. I d . at 218-19. See a l s o Baker's d i s c u s s i o n of t h i s 
power i n i n t r o d u c t i o n to 94 Seld.Soc. at 192. 
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36. T h i s r e f e r s to the period a f t e r enactment of the 
s t a t u t e Quiai emptores terrarum, 18 Edw.l (1290). 
Quia emptores ended the p r a c t i c e of subinfeudation 
and provided t h a t , except f o r land held i n c h i e f of 
the Crown, land was to be a l i e n a b l e by s u b s t i t u t i o n 
and without payment of a f i n e . See Baker, lELH at 205, 
208-09. 

• 
37. On Henry V I I I ' s campaign to secure passage of a s t a t u t e 

l i m i t i n g "uses", see Pickthorn, Henry V I I I a t 282-85; 
I v e s , The genesis of the Statute of Uses, 82 En g l . H i s t . 
Rev. 673, e s p e c i a l l y at 697 (1967). Baker d i s c u s s e s 
l e g i s l a t i v e e f f o r t s by Henry I I I and Edward I I I to curb 
"uses" i n 94 Seld.Soc. a t 193-95. 

38. Baker, lELH a t 214. Cf. Baker, i n t r o d u c t i o n to 94 
Seld.Soc. a t 193 (feudalism and primogeniture as " r e l i c s 
of Norman s e r v i t u d e best forgotten", to e a r l y Tudor free­
h o l d e r s ) . 

39. S t a t u t e of W i l l s , 32 Hen.8, c . l (1540) (expressly 
a u t h o r i z i n g d e v i s e s of f r e e h o l d ) . Accord, see 1 Sc o t t , 
T r u s t s §1.4, a t 17-18. 
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NOTES JO CHAPTER 3; 
THE LIMITS OF ROMAN LAW ANALOGIES 

TO THE FEOFFMENT TO USES 

1. Rodes s t a t e s , "the major c o n t r i b u t i o n of the Roman law 
to the c a n o n i c a l system was i t s s t r u c t u r e " . Rodes, 
Eccles.Admin, a t 66. 

2. See i n f r a ch.4, a t t e x t accompanying and following note 
55. 

3. There are Roman v e s t i g e s , but few a r r i v e d d i r e c t l y . 
P l u c k n e t t , Concise History a t 297-99. Bracton's very 
Roman d e s c r i p t i o n of E n g l i s h law, moreover, may i n d i c a t e 
Bracton's understanding of Roman law (though Maitland 
doubted t h i s ) , but i t cannot be considered a true gauge 
of the Roman content of the E n g l i s h common law i n 
Bracton's time. See generally,id.261-62 and sources 
there c i t e d . 

4. Accord, see Maitland, Equity a t 8-9. 

5. B. Nicholas, An In t r o d u c t i o n to Roman Law 157 (1962) 
( h e r e i n a f t e r Nicholas, Rom.Law). The present author has 
r e l i e d h e a v i l y on Nicholas's work f o r the p o r t r a y a l of 
Roman law contained i n t h i s chapter. 

6. I d . at 99-100. 

7. I d . 

8. I d . a t 141. 

9. I d . a t 144. 

10. I d . 

11. I d . 

12. I d . a t 145. 

13. See, e.g. i n f r a ch.5 at t e x t accompanying notes 43-44. 
Note t h a t usufructus i s a two-party concept, while the 
E n g l i s h "use", i n theory a t l e a s t , involves three p a r t i e s ; 
t h a t two of the t h e o r e t i c a l three p a r t i e s might be the 
same person does not diminish the v a l i d i t y of t h i s point. 

14. T e c h n i c a l l y , the feoffment to uses could apply to both 
moveables and immoveables. But because the common law 
allowed bequests of moveables (while p r o h i b i t i n g d e v i s e s ) , 
there was no need f o r a means of circumventing a common 
law p r o h i b i t i o n i n the case of moveables. 

15. See, e.g. i n f r a ch.4 note 21 and accompanying t e x t ; ch.5 
at t e x t accompanying notes 42-43. 
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16. See 2 P o l l o c k & Maitland, HEL at 228-29, and Note 
a t 233-39. 

17. See g e n e r a l l y i n f r a ch.4. 

18. N i c h o l a s , Rom. Law a t 101. 

19. I d . a t 141. 

20. I d . a t 268. Hadrian ( r . 117-138 A.D.) forbade indetermin­
able persons, such as the unborn, to take v i a the 
fideicommissum, but J u s t i n i a n ( r . 527-565 A.D.) repealed 
t h i s p r o h i b i t i o n . I d . 

21. I d . a t 267. 

22. I d . at 267-68. 

23. I d . at 269. 

24. I d . a t 268. 

25. By the r e i g n of Augustus, i t was e s t a b l i s h e d that a duly 
executed c o d i c i l to a w i l l could s e t up a fideicommissum. 
I d . a t 270. T h i s i m p l i e s nothing as to i t s enforce­
a b i l i t y , which r a r e l y was ordered. 

26. I d . at 267. 

27. Holdsworth argues, f o r example, "Henry V I I could not have 
e f f e c t e d a thorough-going reform, upon a matter which 
touched so n e a r l y the pecuniary i n t e r e s t s of the most 
powerful c l a s s i n the country, without r i s k i n g a throne 
which was none too secure". 4 Holdsworth, HEL at 449. 
Accord, see supra ch.2, at t e x t accompanying notes 30-34. 

28. Exceptions would be the king (who, as overlord of over­
l o r d s , had nothing to gain by the designation of c e s t u i ) , 
c onvicted f e l o n s (the " a t t a i n e d " - c f . Plucknett, Concise 
H i s t o r y a t 431, t e x t accompanying note 1 ) , and t r a i t o r s . 

29. See i n f r a ch.6, at t e x t accompanying note 46. Cf. i n f r a 
ch.5, at paragraph i n t e x t preceding note 27. The whole 
point of e p i e i k e i a was to stay w i t h i n the law - which pro­
h i b i t e d d e v i s e s - while sometimes allowing escape from 
t h a t law's too harsh e f f e c t s . 

30. See, e.g., W. Buckland & A. McNair, Roman Law and Common 
Law 177 (2d ed. r e v i s e d by F. Lawson 1965). 

31. I d . 
32. But they have r e j e c t e d i t . I d . Cf., e.g., Keeton & 

Sheridan, E q u i t y a t 143 (noting t h a t i n Ceylon - S r i Lanka-
the t r u s t and fideicommissum e x i s t d i s t i n c t , s i d e - b y - s i d e ) . 
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33. 4 Holdsworth, HEL at 449 n . l . Cf. A. Murray, Reason 
and S o c i e t y i n the Middle Ages 107 (1978) (dependence 
of one man upon another i s a commonplace of s o c i e t i e s , 
and of the essence of the feudal system). 

34. Maitland, Equity at 36. 

35. See, e.g., P. Vinogradoff, Roman Law i n Medieval Europe 
56 {2d ed. 1929) (Bologna); i d . a t 97 ( i n Oxford at cl o s e 
of t w e l f t h century, canon law pushes Roman law aside) 
( h e r e i n a f t e r c i t e d as Vinogradoff, Rom.Law). 

36. Keeton, Norman Conquest a t 63 (co-existence of Roman law 
and canon law a f t e r G r a t i a n ' s Deeretum, with the l a t t e r 
c o n s t i t u t i n g a "formidable l i m i t a t i o n to a l l s e c u l a r 
jurisdiction'O . Accord, W i n f i e l d , C h i e f Sources a t 59. 
See a l s o , the medieval p a i n t i n g reproduced i n Cheetham, 
Keepers of Keys, f a c i n g p.216 (showing J u s t i n i a n , holding 
the Corpus J u r i s , f a c i n g Clement V. (r.1305-14), who faces 
outward). 

37. Vinogradoff, Rom. Law at 97-98. 

38. Holdsworth, The Reception of Roman Law i n the Sixteenth 
Century (pt. 3 ) , 28 Law Q.Rev.131, 143 (1912). 

39. Keeton, Norman Conquest a t 63. Scholars have advanced 
a v a r i e t y of reasons why Roman law did not take root i n 
England. Van Caenegem says i t was merely a question of 
timing: Henry I I had acted before the great t h i r t e e n t h 
century Roman law r e v i v a l . Van Caenegem, L ' h i s t o i r e du 
d r o i t e t l a chronologie, Reflexions sur l a formation du 
'Common Law' e t l a procedure romano-canonique, i n 2 Etudes 
D ' H i s t o i r e Du D r o i t Canonique ( P a r i s : 1965). Holdsworth 
suggests t h a t the h i s t o r y of c i v i l law i n p r a c t i c e shows 
t h a t the Roman c i v i l law could not have improved on the 
d e f i c i e n c i e s of the common law. Holdsworth, supra note 
38, a t 138. 

40. See i n f r a ch.4, a t t e x t accompanying note 92 (summarizing 
t e x t preceding i t ) . I n add i t i o n , i t i s p o s s i b l e to over­
estimate the Roman law in f l u e n c e on canon law concepts: 
what i s c e r t a i n i s the importation of Roman terminology; 
what remains u n c e r t a i n i s the importation of the underlying 
Roman l e g a l concepts. Cf., e.g., W. Buckland & A. McNair, 
supra note 30, a t 148. 

41. Rodes, Eccles.Admin, at 66; Report of Archbishops' Comm'n 
at 21-22. 

42. I d . I t i s arguable that p r o v i s i o n f o r w i l l s i s a canonical 
borrowing of substantive Roman law. Report of Archbishops' 
Comm'n at 39, but i t i s not c o n c l u s i v e l y e s t a b l i s h e d . W. 
Buckland & A. McNair, supra note 30, a t 148. Bequests of 
moveables and the o r i g i n of the w i l l are w e l l outside the 
scope of t h i s study. To the extent that the w i l l i s r e ­
le v a n t to t h i s study, one takes that device as he fi n d s i t 
at the time i n question. See i n f r a , ch.6. 
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43. Report of Archbishops' Comm'n at 35. 

44. See i n f r a ch.4, a t t e x t accompanying notes 69-77 and 
81-90. 

45. See i n f r a ch.5, at t e x t accompanying notes 10-19. 
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NOTES TO CHAPTER 4; 

THE FRANCISCAN FRIARS, THE FEOFFMENT TO USES, 

AND CANONICAL THEORIES OF PROPERTY ENJOYMENT 

1. E.g., Baker, lELH a t 211, t e x t accompanying note 22; 
Plu c k n e t t , Concise History a t 577, t e x t accompanying 
note 3; Baildon, S e l e c t Cases i n Chancery, 10 Selden 
Soc. a t 49 n.3 (1896) ( h e r e i n a f t e r c i t e d as 10 Seld.Soc.) 

I 

2:. Citations are to the edition of 1951 by A. L i t t l e (completed 
by J . Moorman)(hereinafter cited as Eccleston). 

3. I d . a t 1. Accord, J . Moorman, A History of the Fr a n c i s c a n 
Order 72 (1968) ( h e r e i n a f t e r c i t e d as Moorman, Fr a n c i s c a n 
Order ) . 

4. E c c l e s t o n a t 3. 

5. A. L i t t l e , Studies i n E n g l i s h F r a n c i s c a n History 5 (1917) 
( h e r e i n a f t e r c i t e d as A. L i t t l e , S t u d i e s ) . 

6. Id. at 4. - -
7. Rule of 1221: i n Francis of As s i s i , Writings and Early Bio­

graphies, M. Habig ed., 31', at 31 (1973) (hereinafter cited as 
Francis (Habig edn.)). Testament: in X. Schnieper, St. Fran- . 
c i s of A s s i s i 13, at 14 (1981)(also Habig edn. 65, at 68). 
The confirmed Rule of 1223 reiterated th« objectives of the 
Rule of 1221.. (Bee Habig edn. at 57.) The Latin forms of the 
Rule of 1223 and of the Testament are contained i n Regula et 
Cbnstitutiones Generales Ordinis Fratrum Minorum at V and 
X I I I (at XV)(1953)(hereinafter cited as RCGOFM). 

8. Eccleston at 22. - . - - -
9. 2 Pollo c k & Maitland, HEL a t 228-29. 

10. 4 Holdsworth, HEL a t 416 n.6 and accompanying t e x t . 

11. I d . 

12. I d . a t 433-34. 

13. See i n f r a t e x t accompanying notes 69-70, 81-90. See 
a l s o supra ch.3 a t t e x t accompanying notes 40,44. 

14. y.B. 2 Edw. I I , no.143 (1308), p r i n t e d at 19 Seld.Soc. 
75 (1904). 

15. Baker, lELH a t 229. 

16. Cf. E c c l e s t o n a t 9: I n 1225, "conduxerunt s i b i domum 
i n parochia S. Abbae E c c l e s t o n i n d i c a t e s that the 
f r i a r s did not stay long i n t h i s house, but at the very 
l e a s t h i s account demonstrates t h a t , from t h e i r a r r i v a l 
i n Oxford, the F r a n c i s c a n f r i a r s r e s i d e d i n and about 
S t . Ebb's. 

17. 19 Se l d . Soc. 75, at 75-76. 

18. I d . a t 76. 
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19. See, e ^ . , Y.B. H i l . l 9 E d w . I I I , f.3 (1344-45) (re 
r i g h t s i n a tenancy i n l a n d ) , i n R o l l s S e r i e s , vol.18 
& 19 Ed w . I I I 374 (L. Pike ed. 1905), Stonore, J . : 
" l e y e s t resoun." I d . a t 379. Thorp, J . : " n u l l e 
ensaumple e s t s i f o r t come resoun I d . a t 377. 

20. See, e.g., Y.B. Pasch. 4 Edw.IV, p i . 9 , f.8 (1465). 

21. Accord, e.g., Anon. K.B. 72 Eng.Rep.199 ( K e i l 42, pi.7) 
(1502) (Frowyk^. J . : c e s t u i , l i k e t r e s p a s s e r , has no 
r i g h t s i n the land; he i s f e o f f e e s ' tenant at s u f f e r a n c e ) ; 
Y.B. Pasch. 4 Edw.IV, p i . 9 , f.8 (1465) (Catesby, J . : 
c e s t u i i s tenant a t suffe r a n c e of, and may be t r e s p a s s e r 
a g a i n s t , f e o f f e e ) . 

22. Doctor and Student, Dialogue 2, c . x x i i , at 224. 

23. Baker, lELH a t 229-30. 

24. Cf. supra I n t r o d u c t i o n a t t e x t accompanying note 3 
(Baker q u o t a t i o n ) . _ 

" 257 ~" Printed 'in X.~'Schnieper, :st~.'~Pranci"s at'T2; and" i n Francis " 
(Hatig edn.), at 31, both supra note 7. 

26. Rule of 1223 printed i n RCGOPM at V (Latin), and Habig edn. 
at _57,__both supra, note^ 7. See also 
R. Brooke, E a r l y Franc i s can "Government 69 (1959) 
( h e r e i n a f t e r c i t e d as Brooke, Fran. Gov't.) 

27. Gregory IX, Quo e l o n g a t i (28 Sept.1230) i n 1 Bullarium 
Franciscanum 68-70, no.G9, 56 (IV) (G.J.Sbaralea ed. 
Rome: 1759)_. Francis's Testament" re f l e c t s the"^notion of the -

- three"part Rule, e.g.: "in omnibus Capitulis...quando legunt 
Regulam, legant et i s t a verba." RCGOPM at XVI. 

. 28j_ Brooke,' Fran. Gov't, at 75. 

29. 'Id."'" • • - - • "" ~. 

30. I d . a t 74. 

31. See supra note 7 and accompanying t e x t . 
32. P r i n t e d i n X. ̂ c h n i e p e r , supra note 7, a t 12 (emphasis 

added) . CfV" Francis (Habig edn.) at 38. 
33. Brooke, Fran.Gov't. a t 108. See a l s o Rule of 1223, c . l , 

i n C h r i s t i a n i t y Through the Th i r t e e n t h Century, i n f r a 
note 55, a t 344-45; and RCGOFM at V. 

34. ,Brooke, Fran. Gov't, at 75." 

35. Moorman, F r a n c i s c a n Order a t 172, 514. 

36. J . Moorman, The F r a n c i s c a n s i n England 35, 67-68 (1974) 
( h e r e i n a f t e r c i t e d as Moorman, Fran. England. 

37. J . Barton, The Medieval Use, 81 Law Q.Rev.562, 565 (1965). 
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38. His p r o t a s i s r e s t a t e s 2 Pollock & Maitland, HEL at "231. 
C e r t a i n l y , however, a strong case can be made that the 
landholding " n o b i l i t y " were the f i r s t to employ the "use* 
with any frequency; they had every i n c e n t i v e so to do, 
w h i l e the f r i a r s had canonical t h e o r i e s of property 
enjoyment without ownership. Compare supra ch.2 
(generally), with i n f r a ( t h i s c h a p t e r ) , t e x t accompanying 
notes 69-90. 

39. See i n f r a note 48. 

40. Milsom a l l u d e s to property ownership schemes a r t i c u l a t e d 
by the popes a t the end of the t h i r t e e n t h century. 
Milsom, HFCL at 203. Pollock and Maitland give a f u l l e r , 
a l b e i t b r i e f , account of these schemes at 2 Pollock & 
Maitland, HEL 238 ( X I I I ) . T h is study finds the papal 
formulations of the f i r s t h a l f of the t h i r t e e n t h century 
more i n s t r u c t i v e . 

41. Milsom, HFCL at 203. 

42. Milsom makes e x p l i c i t t h a t he b e l i e v e s the grant to be of 
a Roman usus, but the terms of the grant do not i n d i c a t e 
why t h i s should be so. (See 19 Seld.Soc. at 75 f f . ) . 
P o l l o c k and Maitland make the point that s c r i b e s "confused" 
the words usus and opus, using e i t h e r or both, without 
regard to t e c h n i c a l d i f f e r e n c e s , to express the ad opus 
feoffment to uses. 2 Pollock & Maitland, HEL at 228-29. 
The case report i s simply i n c o n c l u s i v e as to p r e c i s e l y 
what the grant meant by "usum" (see i n f r a note 43). Given 
the f a c t s of the S t . Ebb's case, and that usus and opus 
were w r i t t e n interchangeably, one must at the minimum be 
much more cautious than Milsom i n a s s e r t i n g that the i s s u e 
i n the S t . Ebb's case centered on a Roman-style usus. 

43. Milsom, HFCL at 203. The f r i a r s p roffered a document 
s t a t i n g t h e i r c e s t u i expectancy i n the St. Ebb's p r o p e r t i e s , 
and from which Milsom quotes. That document employed the 
words "usum plenarium e t aisiamentum." Those words, 
although i n L a t i n , do not point to a Roman law source; 
they were non-technical d e s c r i p t i v e terms employed i n 
property grants at common law. See Baker, lELH at 354-55. 

44. See supra ch.3 at t e x t accompanying note 44. 

45. N.b. Pollock and Maitland's point, on the m i s t r a n s l a t i o n 
of usus by s c r i b e s . 2 Pollock & Maitland, HEL at 228-29. 

46. I n the t w e l f t h century, r o y a l j u s t i c e s were often c l e r i c s . 
See Keeton, Norman Conquest at 69-70. But the S t . Ebb's 
case arose i n the e a r l y fourteenth century. 

47. Milsom, HFCL at 203. 
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48. The S t . Ebb's case would c e r t a i n l y c o n s t i t u t e an e a r l y 
feoffment to uses, but by no means the f i r s t . McFarlane 
dates the feoffment to the uses to be declared i n t e s t a ­
mentary i n s t r u c t i o n s to 1297. McFarlane, N o b i l i t y at 69. 
Bean notes s e v e r a l "uses" during the reign of Edward I I 
(r.1307-27). J . Bean, The Decline of E n g l i s h Feudalism, 
1215-1540, at 104-79, e s p e c i a l l y a t 118-19 (1968). 

49. Barton, supra note 37, at 565. 

50. P o l l o c k and Maitland approach, but do not f u l l y adopt, 
such a c o n c l u s i o n , i n noting the confluence of a papal 
r e v i v a l of Roman law terminology and the medieval 
F r a n c i s c a n ' s p a r t i c u l a r property requirements. 2 Pollock 
& Maitland, HEL a t 239 (XIV). 

51. 10 Se l d . Soc. a t 49 n.3. 

52. Barton, supra note 37, a t 565. 

53. Moorman, Fran. England at 72-74. 

54. One would not, but f o r Milsom's a l l u s i o n s (HFCL a t 203), 
and Pollock and Maitland's adumbrations (2 HEL at 238 
( X I I I ) ) , exaggerate to say "'completely' neglected by 
l e g a l h i s t o r i a n s . " 

55. Pope Innocent I I I had, i n 1210, approved the F r i a r s 
Minor as a brotherhood w i t h i n the Church without, however, 
endorsing any p a r t i c u l a r " r u l e " f o r them. L. L i t t l e , 
R e l i g i o u s Poverty a t 150. The Rule of 1223, as approved 
by Honorius I I I , i s t r a n s l a t e d and pr i n t e d i n C h r i s t i a n i t y 
Through the T h i r t e e n t h Century a t 344-50 (M. Baldwin 
ed.l970) . The "LaTin~is found i n RCGOPM at V. 

56. Brooke, Fran. Gov't, a t 61, 65-67. 

57. N. Cheetham, Keepers of the Keys: The Pope i n History 
134 (1982) ( h e r e i n a f t e r c i t e d as Cheetham, Keepers of 
Ke y s ) . 

58. I d . 

59. I d . ; Brooke, Fran. Gov't. 69-71, 75-76. 

60. Brooke, Fran.Gov't. a t 108. Both F r a n c i s ' s and the Pope's 
i n t e r e s t s i n having a C a r d i n a l Protector for the F r i a r s 
Minor are r e f l e c t e d i n the Rule of 1223, c . l (obedience 
to Pope Honorius and h i s s u c c e s s o r s , as w e l l as to F r a n c i s 
and h i s s u c c e s s o r s mandated), c . l 2 (Cardinal Protector as 
outside "governor" and "c o r r e c t o r " of the Order), t r a n s ­
l a t e d and p r i n t e d i n C h r i s t i a n i t y , supra note 55, at 344-45 
and 350, r e s p e c t i v e l y . ( L a t i n , i n RCGOPM 'at V and "XII, r e s p e c t i v e l y . ) 

61. Cheetham, Keepers of Keys a t 134. 

62. Brooke, Fran.Gov't. a t 72, t e x t accompanying note 3. 
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63. I d . a t 68. The choice of someone of Ugolino's pro­
minence p a r a l l e l s the Roman law t r a d i t i o n that a 
f i d u c i a r i u s be not merely at t r u s t e d f r i e n d , but a l s o 
s o c i a l l y and p o l i t i c a l l y important. 

64. L. L i t t l e , R e l i g i o u s Poverty at 164. 

65. As pope, Ugolino sometimes wore the F r a n c i s c a n h a b i t i n 
p u b l i c as emblem of h i s devotion to the i d e a l s of that 
Order. Clothed i n the F r i a r s ' h a b i t , he engaged i n 
works of c h a r i t y which i n d i c a t e d t h a t not only h i s d r e s s , 
but a l s o h i s i n c l i n a t i o n s , were towards the i d e a l s of 
the F r a n c i s c a n s . See Brooke, Fran.Gov't. at 69-70. 

66. Ugolino, as Pope Gregory IX, completed a comprehensive 
c o d i f i c a t i o n of canon law, the D e c r e t a l i a (or D e c r e t a l s ) , 
i n 1234. 

67. L. L i t t l e , R e l i g i o u s Poverty a t 185-86. 

68. See g e n e r a l l y Moorman, Fran. England at 37-38, 62-77. 

69. Quo e l o n g a t i , c i t e d supra note 27. S t r i c t l y speaking, 
the p r o v i n c i a l m i n i s t e r s ' request v i o l a t e d S t . F r a n c i s ' s 
s p i r i t u a l Testament, which f o r c e f u l l y forbade the f r i a r s 
to, " d e s i r e or axe or to s e t t l e or purchase ony l e t t e r 
[ i . e . papal d e c r e t a l ] or writynge from the court of Rome, 
nother f o r the churche nor f o r any other maner of place....' 
(From a f i f t e e n t h century E n g l i s h t r a n s l a t i o n of the 
Testament i n Monumenta Franciscana(Rolls Ser. ̂ «il.2), 562, 
a t 564)(185^.Since Gregory IX had intimate knowledge of 
the F r a n c i s c a n s ' needs with respe c t to property (vide 
the Bologna house c r i s i s of 1219), i t seems l i k e l y that 
the m i n i s t e r s ' request was a matter of form only, designed 
to preclude any impression that Gregory was a u t o c r a t i c a l l y 
e x e r c i s i n g a u t h o r i t y over, and imposing s t r u c t u r e on, the 
r e l u c t a n t or u n w i l l i n g f r i a r s . Because one of h i s i n ­
te n t i o n s was to render S t . F r a n c i s ' s Testament not binding 
on the Order (an i n t e n t i o n p o s s i b l y revealed i n advance 
to the m i n s t e r s ) , Gregory probably had no qualms about 
making the p r i c e of h i s i n t e r v e n t i o n the m i n i s t e r s ' tech­
n i c a l v i o l a t i o n of the Testament. 

70. The ownership-enjoyment dichotomy of Quo el o n g a t i was not, 
however, a new l e g a l concept even i n the Church. Not 
only had the r e s o l u t i o n of the Bologna house c r i s i s of 
1219 p r e f i g u r e d i t , but a l s o i n the eighth century Bishop 
Chrodegang of Metz had dra f t e d a regula f o r the canons of 
h i s c a t h e d r a l which provided t h a t they would convey t h e i r 
property to the Church and r e c e i v e p r o f i t s from t h a t pro­
perty during t h e i r l i f e t i m e s . L. L i t t l e , R e l i g i o u s 
Poverty a t 100. 

71. Brooke, Fran.Gov't. a t 43. 

72. Accord, i d . at 75. 
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73. E c c l e s t o n a t 10. 

74. 4 Holdsworth, HEL at 416 & 416 n.6. But n.b. Baker, 
lELH a t 355 (commodum i s an imprecise term). 

75. E c c l e s t o n a t 11. ; ' 

76. Monumenta F r a n c i s c a n a , supra note 6?, at 494-95. 

77. I d . a t 493. 

78. See Rule of 1221, p r i n t e d i n X. Schnieper, supra note 7, 
at 12. 

79. Robert Bourchier, C h a n c e l l o r from 1340-41, was the f i r s t 
layman to become Chancellor. Not a l l the churchman-
C h a n c e l l o r s h e l d "high" rank w i t h i n the Church. See 
g e n e r a l l y i n f r a Appendix. 

80. Cheetham, Keepers of Keys at 136. 

81. (14 Nov. 1245), a t 1 Bullarium Franciscanum, supra note 
27, 400-02, no.14, 114 ( X I ) . 

82. Moorman, F r a n c i s c a n Order a t 120. 

83. Brooke, Fran. Gov't, a t 250. 

84. (19 Aug. 1247) 1 Bullarium Franciscanum^ supra note 27, 
a t 487. 

85. Brooke, Fran. Gov't, at 264. 

86. Moorman, F r a n c i s c a n Order at 142, 152 ( c i t i n g E x p o s i t i o 
regulae i n S. Bonaventura, Opera Omnia (Quaracchi ed.), 
v i i i , 418-22). 

87. I d . Cf. Nicholas I I I , E x i i t qui seminat (14 Aug. 1279), 
i n Seraphicae L e g i s l a t i o n i s Textus O r i g i n a l e s , a t 181-228, 
(Quaracchi ed. 1897). E x i i t qui seminat drew a not a l t o ­
gether novel d i s t i n c t i o n between u s u s ' j u r i s and usus f a c t i , 
but seems addressed p r i m a r i l y at moveables, since the 
question regarding ownership and enjoyment of lands and 
tenements had long s i n c e been resolved. 

88. Moorman, F r a n c i s c a n Order a t 129-30. 

89. (8 Dec. 1322), i n 5 Bullarium Franciscanum at 233-46 
(C. Eubel ed. 1898) . 

90. Moorman, F r a n c i s c a n Order a t 316-17. 

91. See i n f r a Appendix. 
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92. Cf. the p o s i t i o n of the Grey F r i a r s (Franciscans) 
of York as c e s t u i s under the w i l l of S i r John R o c l i f f 
of Colthorpe, Knt. (6 Dec. 1531), T e s t . Ebor. V, no.219, 
79 Surtees Soc.319 (1884). This w i l l makes absolutely 
c l e a r t h a t the Grey F r i a r s were to be c e s t u i s under an 
ordinary E n g l i s h feoffment to uses, and not b e n e f i c i a r i e s 
under any Romano-Canonical analogy. I f , therefore, the 
S t . Ebb's case of 1308 represents the beginning of a 
trend, R o c l i f f ' s w i l l shows i t at i t s apex, f o r the f r i a r s 
probably d r a f t e d h i s w i l l . I d . a t 319, "note". 
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NOTES TO CHAPTER 5; 
EPIEIKEIA AND THE CHANCELLOR'S ENFORCEMENT 

OF THE FEOFFMENT TO USES 

1. Milsom, HFCL a t 213. 

2. The Nicomachean E t h i c s of A r i s t o t l e , bk.v.lO, at 133 
(D. Ross t r a n s . 1954) ( h e r e i n a f t e r c i t e d as A r i s t o t l e , 
Nicomachean E t h i c s ) . 

3. I d . 

4. I d . a t 134. 
5. _Cf. Aquinas: "voluntas humanai ex. communi condicto potest 

aliquid faoere iustum i n his quae secundum se non habent aliquam 
repugnantiam ad naturalem iustitiam. Et i n his habet locum ius 
positivvim." T.. Aquinas, Summa. Theologiae II.2., q.. 57, art. 2, 
resp., i n fflarietti edn. tomus I I at 278 (1962)(hereinafter cited 
as Aqpinas, Marietti edn., followed by tomus number). 

The Chancellor, i n enforcing cestui interests under feoff­
ments to uses, f i l l e d precisely the sort of equitable gap 
Aquinas described. 

6. Cf. Barbour, Some Aspects of Fifteenth-Century Chancery, 
31 Harv.L.Rev. 834, at 849 (1918): "Feudalism as a 
p r a c t i c a l system had ceased to be of importance long 
before the law which was bottomed upon i t had adapted 
i t s e l f to a new environment". Cf. a l s o Baker, i n t r o ­
duction to 94 Seld.Soc. a t 193. 

7. Around 1200, the j u s t i c e s of England were " a l l f or ex­
treme s i m p l i c i t y " , (2 Pollock & Maitland, HEL at 313), 
and so favoured primo-geniture and the absolute c o n t r o l 
of f r e e h o l d lands and tenements by the feoffee. 

8. Keeton put i t w e l l : "The land law was the cement which 
h e l d together feudal s o c i e t y ...." Keeton, Norman 
Conquest a t 146. 

" ~q." 'Aquinas". "Summa. Theol. I I . 2 , q. 147, art.'3," resp.", i n Blackfriars 
edn. _vol.. XLIII_.at 96 (-1968) (also Marietti edn^, tomus I I at 6'36) . 
Cf. S. Choddrow, C h r i s t i a n P o l i t i c a l Theory and Church 
P o l i t i c s i n the Mid-^Twelfth Century; The E c c l e s i o l o g y 
of G r a t i a n ' s Deeretum a t 99 (1980) ( h e r e i n a f t e r c i t e d as 
Chodorow, G r a t i a n ) : Chodorow notes Gratian's "commitment 
to the idea that the Church i s a j u r i d i c a l community and 
as such must be equated with other, s e c u l a r communities". 

10. Accord, B. Tierney, R e l i g i o n , law, and the growth of 
c o n s t i t u t i o n a l thought, 1150-1650, a t 13 (1982). 

11. Report of Archbishops' Comm'n at 25. The Decretum r e ­
mained the benchmark of canonical jurisprudence long 
t h e r e a f t e r . 

12. J . Moorman, A History of the Church i n England 88 (3d. ed. 
1973, using 2d American ed. 1980) ( h e r e i n a f t e r c i t e d as 
Moorman, Church i n England). 



188 
(Notes to pages 78-80) 

13. See C. Duggan, Twelfth-century D e c r e t a l C o l l e c t i o n s 
and t h e i r Importance i n E n g l i s h h i s t o r y 16, 21 (1963) 
( t w e l f t h century canonical i n f l u e n c e of Decretum) 
( h e r e i n a f t e r c i t e d as Duggan, De c r e t a l C o l l e c t i o n s ) . 

14. T r a n s l a t e d : "The stringency of customary and ["uel" -
see d i s c u s s i o n i n Chodorow, Gratian a t 101, t e x t accompany­
ing note 8] of l e g i s l a t i v e laws, moreover, may sometimes 
be r e l a x e d " . The o r i g i n a l L a t i n form i s found i n 
Decretum M a g i s t r i G r a t i a n i , Dist.XIV, I I pars., contained 
i n Corpus l u r i s Canonici a t 34 ( E d i t i o L i p s i e n s i s 
Secunda, A. Friedberg ed. 1879, r e p r i n t e d 1928). 

15. Cf. S. Kuttner, The His t o r y of Ideas and Doctrines of 
Canon Law i n the Middle Ages 15 (1980): "Only he who i s 
b l i n d to the mystery of the Church could f i n d that the 
bond of law and the bond of love are mutually e x c l u s i v e , 
t h a t j u s t i c e and mercy cannot meet on the plane of law. 
To the mind of the c l a s s i c a l canonists they did meet, 
and from the opposites of law and mercy there arose the 
i d e a l of aequitas canonica, which permeates t h e i r a n a l y t ­
i c a l thought and t h e i r s o l u t i o n of cases at every step". 

16. During the re i g n s of Henry I I and of h i s sons, many r o y a l 
judges and ad m i n i s t r a t o r s were bishops, and so would 
c e r t a i n l y have been f a m i l i a r with the canon law (as w e l l 
as c i v i l and common l a w s ) . See, e.g., M. Sheehan, The 
W i l l i n Medieval England a t 138, e s p e c i a l l y note 125, and 
accompanying t e x t . Accord, W i n f i e l d , Chief Sources at 
57 ;.|kings of t w e l f t h and t h i r t e e n t h c e n t u r i e s frequently 
appointed canon law-trained e c c l e s i a s t i c s to r o y a l judge­
s h i p s ) . 

17. G r a t i a n ' s t h i n k i n g on "dispensation" was formulated with 
s e c u l a r i n s t i t u t i o n s i n mind, rendering importation of 
those thoughts i n t o the s e c u l a r s e t t i n g unproblematic. 
As Chodorow notes, "Gratian looked a t the hierarchy of 
laws from the standpoint of the p o l i t i c a l community, and 
he looked upon the Church as a community analogous to 
other j u r i d i c a l communities". Chodorow, Gratian at 97. 

18. I d . a t 102-03 (from Decretvim, T r a c t a t u s de legibus, D i s t . 
6, post C.3, quoted i n L a t i n a t Chodorow, Gratia n , 103 
n . l 3 ) . 

19. See g e n e r a l l y Chodorow, Gr a t i a n at 105-11. 

.20. Aquinas, Summa Theol. JL. 1, q. .94;, a r t . 5, resp., i n Black-
f r i a r s edn."vol. XXVIII at 92 (1966)(also M a r i e t t i edn., 
tomus I at 429). 

21;. Aquinas. Summa. Theol. l E . l , q;. 96, a r t . .1, resp., i n Black-
.fri&TS edn. v o l . XXVIII at 118 (T96^6)(also M a r i e t t i edn., 
tomus I at 435). 

22. Aquinas, Summa Theol. E . J, q... 96, a r t . 6, resp., i n Black-
f r i a r s edn. v o l . XXVIII at 138 (1966)(also M a r i e t t i edn., 
toraus I at 439.)_?_ 
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23. Cf. Gra t i a n ' s views, summarized a t Chodorow, Gratian 
at 122: "To permit i n d i v i d u a l s to act on t h e i r own 
au t h o r i t y would be to endorse the d i s i n t e g r a t i o n of 
the Church by depriving the r e g u l a r l y c o n s t i t u t e d 
a u t h o r i t y of i t s power to judge". 

'24^ AqTih¥s,''^umma_The^ 
f r i a r s edn.„ vol. XXVIII at 136 ( 1966) (alsp„Marietti._edn. ..tomus I at 43?). 

Cf. Chodordw's c h a r a c t e r i z a t i o n of Gratian's thought a t 
"^Gratian 133-34 (Church r u l e r s - e s p e c i a l l y pope- to obey 
e c c l e s i a s t i c a l laws except when l e g i s l a t i n g as e c c l e s ­
i a s t i c a l s o v e r e i g n ) . Cf. a l s o Bracton's statement r e ­
garding the king: "non debet esse major eo i n regno suo 
i n e x h i b i t i o n e j u r i s .... [Sed] locus e r i t s u p p l i c a t i o n i , 
quod factum suum c o r r i g a t e t emendet, quod quidem s i non 
f e c e r i t , s a t i s s u f f i c i t e i ad poenam, quod Dominum 
expectet ultorem." De Legibus e t Consuetudinibus 
Angliae, B k . l , c.8, no.5 at 40 ( t r a n s l a t e d a t 41) (T. 
Twiss ed.. R o l l s S e r i e s vol.70-1, 1878, reprin t e d 1964) 
( h e r e i n a f t e r c i t e d as Bractpn, De Legibu s ) . 

25. See Note, Toward P r i n c i p l e s of Jury Equity, 83 Yale L . J . 
1023, a t 1024 n.3 (1974). 

26. Cf. Barbour, supra note 6, a t 849: "Doubtless the c e s t u i 
que use f i r s t appealed to the [king's] c o u n c i l , but by 
the time of Henry V p e t i t i o n s to the Chancellor are very 
common." 

27." Aquinas. "Summa Theol. I [ . l , " q. 97, a r t . 2, resp., i n B l a c k f r i a r s 
edn. v o l . XXVIII at 146 (1966)(also M a r i e t t i edn., tomus I at 441) 

28. Doctor and Student, Dialogue 1, c . x v i , at 95. 

29. I d . a t Dialogue 1, c.xv, a t 95. 
30. Cf. Aquinas,/Summa Theol. I . l , q. 97, a r t . 2 resp., i n Black­

f r i a r s edn. v o l . XXVIII at 146 (1966)(also M a r i e t t i edn., tomus 
_̂  I at 441), quoted supra at text^ accompanying note 27. 
31. The phrase i s S i r Christopher Hatton's, Chancellor from 

1587-91. The ideas contained i n t h i s well-turned phrase, 
however, long antedate Hatton, although the notion of 
"conscience" had, before the demise of the Churchman-
C h a n c e l l o r s , a more s p i r i t u a l connotation than i t l a t e r 
d i d . See N. U n d e r b i l l , The Lord Chancellor 92 (1978). 
Following the period of t h i s study, i t i s evident that 
the C h a n c e l l o r ' s "conscience" became ever more r i g i d l y 
c i rcumscribed so as not to be i d i o s y n c r a t i c with the 
Chancellor. See g e n e r a l l y C. A l l e n , Law i n the Making 
406-07, 409-10 (7th ed. 1964). 

32. Doctor and Student, Dialogue 1, c . x v i , at 97. 

33. I d . , Dialogue 1, c . i , a t 9. 

34. I d . , Dialogue 1, c . i , a t 11. 

35. I d . 
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36. _Id. _Cf. Aquinas: "lex humana intantum habet rationem l e g i s 
inquantum est secundum rationem rectam; et secundum hoc mani-
festum est quod a lege aeterna d e r i v a t u r . " Summa- Theol. E . l , 
q. 93,. a r t . 3, resp., i n B l a c k f r i a r s edn. v o l . XXVIII at 60 

• (19.66) ( a l s o M a r i e t t i edn., tomus I at 422). 

46, 

37. Cf. F. Dowrick, J u s t i c e according to the E n g l i s h Common 
Lawyers a t 51 (1961) ( n a t u r a l law formulations of Aquinas 
and S t . Germain, among others, were "at best approximate 
expressions of fragments of a sublime concept, the 
e t e r n a l law of God") ( h e r e i n a f t e r c i t e d as Dowrick, 
J u s t i c e ) . 

38. Holdsworth reasons, "the land law, because i t was so much 
more d e t a i l e d than any other branch of the common law, 
s u f f e r e d most from the precocious f i x i t y a t t a i n e d by so 
many of the r u l e s of the common law." 4 Holdsworth, HEL 
at 414 ( as e a r l y as the t w e l f t h c e n t u r y ) . 

39. The feudal system demanded the common law's protection of 
f e o f f e e s , even a t the expense of f e o f f o r s ' or c e s t u i s ' 
f r u s t r a t i o n ; to recognize others' i n t e r e s t s would lead 
to the evasion of feudal o b l i g a t i o n s , and so undermine 
the s o c i a l s t r u c t u r e . I d . 

40. Cf. Dowrick, J u s t i c e at 52 (second of three uses of 
n a t u r a l law i n p u b l i c jurisprudence i s to determine the 
j u s t n e s s of a p o s i t i v e law enactment without regard to 
i t s v a l i d i t y ) . 

41. To be " s e i s e d of", and not to "own", land i s the accurate 
d e s c r i p t i o n of the feudal landlord-tenant s t r u c t u r e . 
Baker, lELH a t 199. But when t a l k i n g of the maximum 
r i g h t s i n lands and tenements under the common law -
freehold - as compared to those r i g h t s under another 
l e g a l system, or i n the a b s t r a c t , the term "ownership" 
seems an economical compromise between the general and 
the p r e c i s e ; i t i s used advi s e d l y . 

42. Y.B. Pasch. 4 Edw. IV, p i . 9 , f.8 (1465). 

43. I d . 

44. I d . 

45. Anon. K.B. 72 Eng.Rep.199 ( K e i l 42, pi . 7 , Frowyk,, 
S j t . ) (1502). 

See i n f r a ch.6, t e x t accompanying notes 33-38 (re t e s t a ­
mentary i n s t r u c t i o n s to feo f f e e s to u s e s ) . 

47. On t h i s point see 4 Holdsworth, HEL at 430 n.4 and 
accompanying t e x t . 

48. Cf. Avery, The History of the Equitable J u r i s d i c t i o n of 
Chancery before 1460, a t 42 B u l l . I n s t . H i s t . R e s e a r c h 129, 
135-36 ( f e o f f o r ' s common law power of reentry f o r 
f e o f f e e s ' f a i l u r e to reconvey according to c o n d i t i o n ) . 
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49. Trespass a c t i o n s belonged i n the King's Bench. See 

e. g., Keeton, Norman Conquest a t 112-13. 

50. Y.B. Mich. 14 Hen.VIII, p i . 5 , f.4 (1521). 

51. I d . a t f.8. 

52. I d . Cf. Thorp and Stonore, J J . , at Y.B. H i l . l 9 E d w . I I I , 
f. 3 (1346), i n R o l l s Ser. vol.18 & 19 Edw.III a t 376-79 
(L.Pike ed. 1905). 

53. Cf. Avery's a s s e r t i o n : "The great expansion of the 
c h a n c e l l o r ' s j u r i s d i c t i o n i n the f i f t e e n t h century ... 
r e s u l t e d from h i s defence of the i n t e r e s t s of the c e s t u i -
que-use and t h i s became, i n the r e i g n of Henry VI 
[1422-61], the main r a i s o n d'etre of the court [of 
Chancery]." Avery, supra note 48, a t 135. By 1521, 
t h e r e f o r e , Brooke's statement could only have r e f e r r e d 
to the c e s t u i ' s a b i l i t y to enforce the "use" i n the 
Chancery. 

54. Accord, Avery, supra note 48, a t 137 (only bona f i d e 
purchasers f o r value, without n o t i c e , take f r e e of the 
" u s e " ) . 

55. Y.B. Mich. 14 Hen.VIII, p i . 5 , f.4, at f.8 (1521). Accord 
see 6. Anon. K.B. (1510-22), i n 1 Spelman's Reports, 93 
Seld.Soc.231 (J.Baker ed. 1977) (lack of notice to bona 
f i d e purchaser f o r value extinguishes o r i g i n a l feoffment 
to u s e s ) . 

56. For, i n Holdsworth's words, " at common law the use was 
nothing at a l l - not even a chose i n a c t i o n " , so f a r as 
i t s enforcement was concerned. 4 Holdsworth, HEL at 440. 

57. Avery, supra note 48, at 135-36; Barton, The Medieval Use, 
81 Law Q.Rev. 562, at 566-67 (1965). 

58. Godwyne v. P r o f y t , P e t i t i o n 45, a t 10 Seld.Soc.48. Cf. 
4 Holdsworth, HEL a t 420, t e x t accompanying note 2; Barton, 
supra note 57, at 568. Baildon agrees with Holdsworth's 
date of " s h o r t l y a f t e r 1393" for t h i s p e t i t i o n . But t h i s 
date i s problematic: The p e t i t i o n i s addressed to the 
Cha n c e l l o r as bishop of Exeter. Edmund de S t a f f o r d was 
both bishop of Exet e r and Chancellor of England from 1396-99 
and 1401-03. His predecessor, Thomas Arundel, was bishop 
of E l y , and archbishop of York from 1388 (and archbishop 
of Canterbury from 1396), but he was never bishop of 
Exeter.' No bishop of E x e t e r was Chancellor around 1393. 
Therefore, the l i k e l y date of t h i s p e t i t i o n i s a f t e r 1396 
and during de S t a f f o r d ' s C h a n c e l l o r s h i p , unless i t was 
erroneously addressed to the bishop of Exeter. 

59. 10 Seld.Soc. a t 49. 
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60. Cf. Holdsworth, The Reception of Roman Law i n the 
S i x t e e n t h Century (pt.IV) , 28 Law Q.Rev.236, at 236 
(1912) (Chancellors looked to s c h o l a s t i c s f o r p r i n ­
c i p l e s of conscience to e x e r c i s e the e p i e i k e i a 
f u n c t i o n i n cases of the common law's r i g i d i t y ) . 

61. See, e.g., as t y p i c a l of the Synoptic accounts, Mark 
2:23-28 (picking corn on sabbath - sabbath for man . . . ) ; 
Mark 3:1-6 (curing a man's withered hand on sabbath i n 
v i o l a t i o n of p r o h i b i t i o n of work on sabbath); Mark 
7:1-23 ( g e n e r a l l y ) , e s p e c i a l l y 7:7(b), "You put aside 
the commandment of God to c l i n g to human t r a d i t i o n s . " 
Outside the Synoptic t r a d i t i o n , see, e.g., John 5:1-18 
( g e n e r a l l y - cure on sabbath), e s p e c i a l l y 5:17, "My 
Fat h e r goes on working, and so do I " ; John 7:21-24 
(form V. substance of Mosaic law), e s p e c i a l l y 7:24, "Do 
not keep judging according to appearances; l e t your 
judgement be according to what i s r i g h t " . A l l quotations 
from The Jerusalem B i b l e (1966 & 1967). Cf., "Jesus' 
r e l i g i o u s deed was done, i n other words, i n accordance 
with Jewish r e l i g i o u s Law and laws, but was invested with 
an added dimension of e f f e c t i v e n e s s and power ... through 
h i s g e n i a l perception of the Law's inmost s i g n i f i c a n c e , 
i t s o r i g i n a l purpose." G. Vermes, The Gospel of Jesus 
the Jew 40 (48th R i d d e l l Memorial L e c t u r e s , Univ. of 
Newcastle upon Tyne, 17-19 March 1981) . The apostle 
Paul took a d i f f e r e n t , antinomian, view. I d . at 45. (See, 
e.g., G a l a t i a n s 3 ) . Cf. a l s o Bracton, who says t h a t 
God-in-Jesus C h r i s t wished to conquer e v i l , " j u s t i t i a e 
r a t i o n e ; e t s i c esse v o l u i t sub lege, ut eos, qui sub 
lege e r ant, redimeret, n o l u i t enim u t i v i r i b u s , s e t 
r a t i o n e e t j u d i c i o . " De Legibus, B k . l , c . V I I I , no.5, 
a t 38 & 40 ( t r a n s l a t e d a t 39 & 41). 

62. Avery, An E v a l u a t i o n of the E f f e c t i v e n e s s of the Court 
of Chancery Under the L a n c a s t r i a n Kings, 86 Law Q.Rev. 
84, 86-88 (1970). 

63. Cf. P e t i t i o n 126 (1422-26), lO Seld.Soc. at 122 (Chan­
c e l l o r asked to examine witnesses, i n c l u d i n g a l l e g e d 
f e o f f e e s , as to whether a "use" e x i s t e d - apparently as 
an adjunct to another matter not reported). See gener­
a l l y Avery, supra note 62, at 90; Avery, supra note 48, 
a t 137. 

64. Avery, supra note 48, at 137; Holdsworth, supra note 61, 
a t 236. See a l s o supra c h . l , t e x t accompanying note 77 
( f a c t f i n d i n g methods i n e c c l e s i a s t i c a l c o u r t s ) . 

65. See M. Hemmant, in t r o d u c t i o n to S e l e c t Cases i n the Ex­
chequer Chamber Before A l l the J u s t i c e s of England, 1377-
1461, 51 Seld. Soc. x i , at x i v (1933): "on a question of 
law of great importance a r i s i n g , the Chancellor adjourned 
the case i n t o the Exchequer Chamber that he might have the 
opinion of a l l the judges". For examplesof t h i s i n cases 
of feoffments to uses, see, e.g., Case 35, 51 Seld.Soc. 
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a t 173 ( a l s o r e p o r t e d i n Y.B. T r i n . 37 Hen.VI, p i . 2 3 , 
f.35 ( 1 4 5 9 ) ) ; Reynolde v. K n o t t , 51 Seld.Soc. a t 147 
( H i l . 3 7 Hen.VI); Y.B. Pasch. 10 Hen . V I I , p i . 1 3 [mis­
p r i n t e d as "31"] f.20 (1495) does n o t r e f e r t o Ex­
chequer Chamber, b u t i t s ranoyal appears t o be t o t h e Ex­
chequer Chamber - where t h e C h a n c e l l o r c o u l d c o n s u l t 
t h e common law j u d g e s ) . On t h e Exchequer Chamber, 
see g e n e r a l l y Hemmant's i n t r o d u c t i o n t o 51 Seld.Soc. 
( b e g i n n i n g a t x i ) . 

66. Keeton & S h e r i d a n , T r u s t s a t 2 1 . 

67. P e t i t i o n 123 (1422-26), 10 Seld.Soc. a t 120. 

68. I d . a t 121. 

69. P e t i t i o n 127 (1422-26), 10 Seld.Soc. 122. 

70. Most l i k e l y , t h e C h a n c e l l o r would d e l e g a t e t he t a s k 
o f e x a m i n a t i o n t o the Master o f t h e R o l l s . Accord, 
Baker, lELH a t 95. 

71. 10 Seld.Soc. a t 123. 

72. The C h a n c e l l o r , as t h e k i n g ' s "conscience" i n l e g a l 
m a t t e r s , i s c a l l e d upon t o do j u s t i c e , as was the k i n g ' s 
d u t y t o h i s s u b j e c t s . See, e.g., B r a c t o n , De Legibus 
Bk.2, ch.XXIV, no.2, a t 442 ( t r a n s l a t e d a t 443): "Est 
e n i corona r e g i s f a c e r e j u s t i t i a & j u d i c i u m , & t e n e r e 
pace....". To do j u s t i c e may, as A r i s t o t l e and Aquinas 
r e c o g n i z e d , r e q u i r e d i s p e n s a t i o n from t h e l e t t e r o f t h e 
law i n o r d e r t o e f f e c t u a t e t h e law's u n d e r l y i n g purpose. 
T h i s i s t h e C h a n c e l l o r ' s e p i e i k e i a f u n c t i o n , t o which 
p e t i t i o n e r appeals. Cf. a l s o John 7:24 ( B i b l e ) , quoted 
supra n o t e 6 1 . I t i s i n t e r e s t i n g t o note t h a t t h e t r a d i t ­
i o n a l o a t h t a k e n by common law judges r e q u i r e s them t o 
"do r i g h t t o a l l manner o f people a f t e r t h e laws and usages 
o f t h i s r e a l m " Promissory Oaths A c t , 31 & 32 V i c t . 
C.72, S.4 (1868) ( c o d i f i c a t i o n o f t h e l o n g - s t a n d i n g o a t h ) . 
The appeal t o t h e C h a n c e l l o r s h o u l d n o t , however, be 
i n t e r p r e t e d i n t h e l i g h t o f t h i s o a t h t o mean the common 
law judges had f a i l e d t o f u l f i l l t h e i r oaths t o "do r i g h t " ; 
i t i s , r a t h e r , an appeal t o t h e v e r y same o b l i g a t i o n o f 
t h e C h a n c e l l o r , whose power p u r s u a n t t o h i s o b l i g a t i o n t o 
"do r i g h t " was n o t l i m i t e d by t h e l e t t e r o f t h e law. The 
whole p o i n t o f p e t i t i o n i n g t h e C h a n c e l l o r was t h a t , even 
i f t h e common law judges d i d "do r i g h t " , t h e y c o u l d o n l y 
do so w i t h i n t h e i r powers; o n l y t h e C h a n c e l l o r possessed 
t h e j u r i d i c a l means f u l l y t o address p e t i t i o n e r ' s 
c o m p l a i n t . 

73. P e t i t i o n 40 ( p o s t 1398), 10 Seld.Soc. 43. 

74. See, e.g., McFarlane, N o b i l i t y a t 71. 

75. See, e.g., i d . a t 69. 
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76. P e t i t i o n e r i n d i c a t e d t h i s by p r a y i n g t h e C h a n c e l l o r ' s 
a i d , " f o r God and i n way o f c h a r i t y " . P e t i t i o n 72 
( c i r c a 1402), 10 Seld.Soc. 69, a t 70. 

77. P l u c k n e t t , Concise H i s t o r y a t 578 n.6 and accompanying 
t e x t ; 4 H o l d s w o r t h , HEL a t 417. 

78. P e t i t i o n 117 (1417-24), 10 Seld.Soc. 114. 

79. 10 Seld.Soc. a t 115. 

80. P e t i t i o n 99 (1407-13), 10 Seld.Soc.93. The date i s 
e s t a b l i s h e d by t h e years i n which Thomas Arundel was 
b o t h C h a n c e l l o r and a r c h b i s h o p o f Canterbury, as i n d i c ­
a t e d i n t h e p e t i t i o n ' s address. A r u n d e l , who became 
a r c h b i s h o p o f Canterbury i n 1396, was C h a n c e l l o r p a r t o f 
t h a t y e a r and, t h e r e a f t e r , from 1407-09 and 1412-13. 

I t was unusual t o have j u s t one f e o f f e e because t h e i d e a 
o f a "use" was t o c r e a t e a p o t e n t i a l l y p e r p e t u a l i n t e r e s t . 
The f e o f f e e ' s d u t i e s descended t o h i s h e i r s , who were 
bound t o p e r f o r m them. Avery, supra note 48, a t 136. 
But i f t h e r e were j u s t one f e o f f e e , t h e r e would be l e s s 
chance o f h i s h a v i n g an h e i r , as w e l l as more chance o f 
f r a u d , s i n c e h i s bad f a i t h c o u l d n o t be o f f s e t by t h e 
o t h e r f e o f f e e s ' h o n e s t y . 

81. 10 Seld.Soc. a t 94. 

82. I d . a t 94-95. 

83. Avery, supra n o t e 48, a t 135. 

84. I d . a t 136. 

85. I d . a t 129. 
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ORIGINS AND ENFORCEMENT OF THE FEOFFMENT 
TO THE USES TO BE DECLARED 

IN TESTAMENTARY INSTRUCTIONS 

1. H e r e i n a f t e r t h e word " d e v i s e " i s , f o r c l a r i t y and 
e f f i c i e n c y , used i n i t s modern sense t o r e f e r t o a 
t e s t a m e n t a r y g i f t o f r e a l p r o p e r t y . "Bequest" 
r e f e r s t o a t e s t a m e n t a r y g i f t o f p e r s o n a l p r o p e r t y . 
Cf. 2 P o l l o c k & M a i t l a n d , HEL a t 338. 

2. Keeton, Norman Conquest a t 146. 

3. Baker, lELH a t 222. 

4. Keeton, Norman Conquest a t 147; P l u c k n e t t , Concise 
H i s t o r y a t 537, t e x t accompanying notes 1-3. 

5. P r i m o g e n i t u r e among s i b l i n g s f u n c t i o n e d as f o l l o w s : 
(a) between males - f i r s t b o r n t a k e s ; 
(b) between females - e q u a l shares; 
(c) son always p r e f e r r e d t o a daughter; 
(d) daughter p r e f e r r e d t o an c e s t o r ' s b r o t h e r o r 

c o l l a t e r a l r e l a t i o n s . 
See g e n e r a l l y McFarlane, N o b i l i t y a t 270. 

6. M a i t l a n d , E q u i t y a t 324. 

7. U n t i l Quia emptores t e r r a r u m , 1 8Edw.I (1290). See 
supra c h . l , a t not e 21 ( r e p r o v i s i o n s and e f f e c t s o f 
Quia e m p t o r e s ) . 

8. 1 S c o t t , T r u s t s §1.4, a t 17. Sheehan denies t h a t a f t e r 
t h e Norman Conquest w i l l s o f l a n d c o u l d n o t p o s s i b l y be 
made. With t h e p e r m i s s i o n o f t h e k i n g , o r o t h e r l a n d ­
l o r d where a p p l i c a b l e , a d e v i s e m i g h t be made. M.Sheehan, 
The W i l l i n Medieval England 268 (1963). Sheehan o f f e r s 
an example o f such a w i l l , d a t i n g from 1118-19, i n which 
t h e dominant q u e s t i o n appears t o have been whether P r i n c e 
Henry, o r t h e b i s h o p o f Bath and W e l l s , s h o u l d decide i t s 
t erms. I d . a t 168. The Bishop p r e v a i l e d , f i n d i n g a 
c o n f l i c t i n g l a t e r w i l l which l e f t t h e l a n d i n q u e s t i o n t o 
th e p r i o r y and monks o f Bath. But Sheehan notes t h a t by 
t h e end o f t h e t w e l f t h c e n t u r y , t h e common law had 
succeeded i n p r o h i b i t i n g w i l l s o f l a n d . I d . a t 269, 281. 

9. M a i t l a n d , E q u i t y a t 26. 

10. Keeton & S h e r i d a n , T r u s t s a t 20. ( S t a t u t e o f W i l l s , 32 
H e n . V I I I , c . l (1540)). 

11. Baker, lELH a t 198; P l u c k n e t t , Concise H i s t o r y a t 532-33; 
2 P o l l o c k & M a i t l a n d , HEL a t 269. 

12. Keeton, Norman Conquest a t 146. 
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13. H o l d s w o r t h , HEL a t 446-47. 

14. S t a t u t e o f Uses, 27 H e n . V I I I , c.lO (1535). See, e.g., 
Baker, lELH a t 215; P i c k t h o r n , Henry V I I I a t 282-84. 

15. Rodes, Eccles.Admin, a t 16, t e x t accompanying note 43; 
Keeton, Norman Conquest a t 61,64. 

16. See C o n s t i t u t i o n s o f Clarendon 1164, p r i n t e d i n Docu­
ments I l l u s t r a t i v e o f E n g l i s h Church H i s t o r y 68, a t 
69,71 (H. Gee & W. Hardy ed. 1921). Accord, Keeton, 
Norman Conquest a t 64. 

17. See supra c h . l , a t t e x t accompanying notes 14 & 32. 

18. See g e n e r a l l y Rodes, Eccles.Admin, a t 51-52 ( r e e c c l e s ­
i a s t i c a l t e m p o r a l i t i e s and s p i r i t u a l i t i e s f o r j u r i s ­
d i c t i o n a l p u r p o s e s ) . 

19. M a i t l a n d , E q u i t y a t 26; Helmholz, The E a r l y Enforcement 
o f Uses, 79 Colum.L.Rev.1503, a t 1509 (1979); Avery, The 
H i s t o r y o f t h e E q u i t a b l e J u r i s d i c t i o n o f Chancery b e f o r e 
1460, i n 42 B u l l . I n s t . H i s t . R e s e a r c h 129, a t 139-40 (1969). 
See a l s o supra ch.2, a t t e x t accompanying notes 4-7. 

20. 18 Edw. I (1290). 

21. G l a n v i l l , B k . v i i , c . l , a t 69-70. 

22. I d . a t 71. But c f . t h e s i t u a t i o n i n t h e f o u r t e e n t h and 
f i f t e e n t h c e n t u r i e s , supra ch.2, a t t e x t accompanying 
n o t e s 4-7. 

23. G l a n v i l l , a t 70. G l a n v i l l c l a i m s t h e h e i r ' s d i s i n h e r i t ­
ance was l i k e l y t o r e s u l t because o f f a t h e r s ' p r e f e r e n c e 
t h e i r younger sons. P o l l o c k and M a i t l a n d make t h e p o i n t 
t h a t G l a n v i l l I s o b s e r v a t i o n demonstrates t h e landowning 
c l a s s ' s d i s l i k e o f a s t r i c t system o f p r i m o g e n i t u r e . 
2 P o l l o c k & M a i t l a n d , HEL a t 274 n . l . See supra ch.2 a t 
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c e n t u r y i n s t a n c e s i n which an h e i r j o i n e d i n an a n c e s t o r ' s 
a l i e n a t i o n by g i f t o f i n h e r i t e d f r e e h o l d . 2 P o l l o c k & 
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229 (2d ed. r e v i s e d by F. Lawson 1965). 



199 
(Notes t o pages 109-111 ) 
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l a e s i o a c t i o n s d u r i n g t h i s p e r i o d because o f d e c l i n i n g 
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85. I d . a t 1510-11, 1513. 

86. Milsom, HFCL a t 213. 

87. Helmholz, supra n o t e 19, a t 1513. 

88. I d . a t 1511-13; 2 P o l l o c k & M a i t l a n d , HEL a t 198. 
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t o one's c o n f e s s o r , m i g h t c o n s t i t u t e such i n s t r u c t i o n s ) . 
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M a i t l a n d , HEL a t 341-42 (by t i m e p r o b a t e o f w i l l s i s 
e v i d e n t - i n t h i r t e e n t h c e n t u r y - Church c o u r t s have 
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t e s t a m e n t a r y e s t a t e s were h i g h . See Rodes, E c c l e s . 
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98. 15 R i c . I I , C.5 (1391). The S t a t u t e o f Mortmain c u l m i n ­
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103. I d . See g e n e r a l l y supra c h . l , a t t e x t accompanying 
n o t e 68. Cf. a l s o i n f r a p r o v i s i o n s f o r p r a y e r s i n w i l l s 
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113. He c o u l d e n f e o f f t h e nuns, b u t o n l y a f t e r p u r c h a s i n g 
an expensive l i c e n c e f r o m t h e Crown. See McFarlane, 
N o b i l i t y a t 54. 

114. Helmholz, supra n o t e 19, a t 1507-08, 1513. 
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NOTES.TO APPENDIX; 

CHURCHMAN-CHANCELLORS 
AS AN ECCLESIASTICAL CONTRIBUTION TO THE 

EVOLUTION OF THE FEOFFMENT TO USES 

1. See W. Stubbs, S e l e c t C h a r t e r s ( 9 t h ed. H. Davis, 1929 
p r i n t i n g ) a t 292: "quod A n g l i c a n a e c c l e s i a l i b e r a s i t , 
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