AR
W Durham

University
Durham E-Theses

The law of marriage and divorce in the church of
England and the church of Greece since 1850 with its
theological 1mplications

Bishop Aristarchos Mavrakis

How to cite:

Mavrakis, Bishop Aristarchos (1980) The law of marriage and divorce in the church of England and the
church of Greece since 1850 with its theological implications. Doctoral thesis, Durham University.

Use policy

The full-text may be used and/or reproduced, and given to third parties in any format or medium, without prior permission or
charge, for personal research or study, educational, or not-for-profit purposes provided that:

e a full bibliographic reference is made to the original source
e a https://etheses.durham.ac.uk/id/eprint/7613/ is made to the metadata record in Durham E-Theses
e the full-text is not changed in any way

The full-text must not be sold in any format or medium without the formal permission of the copyright holders.

Please consult the full Durham E-Theses policy for further details.

Academic Support Office, The Palatine Centre, Durham University, Stockton Road, Durham, DH1 3LE
e-mail: e-theses.admin@durham.ac.uk Tel: +44 0191 334 6107
https://etheses.durham.ac.uk


https://www.durham.ac.uk
https://etheses.durham.ac.uk/id/eprint/7613/
https://libguides.durham.ac.uk/open_research/etheses#s-lib-ctab-15326874-5
https://etheses.durham.ac.uk

THE LAW OF MARRIAGE AND DIVORCE

IN THE CHURCH OF ENGLAND

AND THE CHURCH OF GREECE

SINCE 1850

WITH IT3 THEOLOGICAL IMPLICATIONS

Bishop Aristarchos Mavrakis

The copyright of this thesis rests with the author.
No quotation from it should be published without
his prior written consent and information derived

from it should be acknowledged.

Ph.D, Dissertation
gubmitted to the Peculty of Theology
University of Durham

1980

41487 19

Bt




CONTENTS

Abstract

Preface

GENERAL INTRODUCTION ON MARRIAGE

b.

Ce.

The teaching of the 0ld Testament
and Judaism

The teaching of the New Testament
and the early Church

Marriage in the Greco-Roman
ante-Nicene era

Marriage in the ppst-Nicene

and Byzantine era

iv

14

25

37




PART I
Page
1¢ The Law of Marriage and Divorce

in England up to 1850 51

2o Conditions and Impediments to Marriage
according to the Canon Law and the Civil

Legislation in England since 1850 64

3¢ The Ecclesiastical and Civil Law of

" Nullity in England since 1850 76

k., Civil Law of Divorce in England and
the attitude of the Church of England

to Divorce from 1850 = 1950 95

5. Further developments from 1950

to the present time 130

]
N

Ezoy

AL CEe TG S ki

T

T



PART Il
1¢ The Law of Marriage and Divorce

in the Greek Orthodox Church in 1850

2, Conditions and Impediments to Marriage
according to the Canon Law of the Greek
Orthodox Church and the Civil Law of
Greece since 1850

3. The Ecclesiastical and Civil Legislaticn
of Nullity in Greece since 1850

4, The Law of Divorce in Greece
between 1850 -‘1950

5« Further developments from 1950
to the present time

PART III

1. Comparison of the Civil and Ecclesiastical
Legislation on Marriage and Divorce in
England and Greece

2. Theological Implications on the Law of

Marriage and Divorce in the Greek

Orthodox Church and the Church of England

Page

152

163

211

221

241

263

272

Yy

AR




APPEND

ICES

I. The Notion of Economy in the Greek

II. a)

b)

c)

a)

e)

III.a)

b)

Iv. a)

b)

Orthodox Church

The Liturgical Structure of the Rite
of Marriage in the Greek Orthodox Church
The Order of the Sacrament of Marriage
in the Greek Orthodox Church
Concerning those who contract a

second Marriage in the Greek Orthodox
Church

The Order of Service for those
contracting a second Marriage in the
Greek Orthodox Church

The Order of the Service for

Re-establishing a dissolved Marriage

The Canons of the Church of England
concerning Marriage

The Form of Solemnization of Matrimony

bage

283

301

311

325

326

329

331

according to the 1662 Book of Common Prayer 335

An English-Greek glossary of some terns
used in connection with the Law of
Marriage and Divorce

A Greek-English glossary of some terms
used in connection with the Law of

Marriage and Divorce

Selected Bibliography

Selected Greek Bibliography

346

35k

361
372

RS R TS

v E——
e i



by

ABSTRACT

This dissertation consists of three parts preceded

an introductory section and followed by four

Appendices and selected Bibliographies in LEnglish and

Greek.

In the Introduction the Biblical and historical

data of Marriage Theology and practice are briefly

outlined.

Part I consists of five chapters which deal

respectively with :

1)

2)

3)

L)

5)

the background to the situation in England in the
mid-nineteenth century;

the general development of the civil and ecclesiasticél
legislation in England concerning the formalities,
conditions and impeaiments to marriage since 1850;

the civil and ecclesiastical legislation of Nullity
with the amendments made through the various statutes;
the progress and development of the law of divorce in
England before and after the 1857 Matrimonial Causes
Act, as well as after the 1937 Matrimonial Causes

Act to 1950; and

further developments in England from 1950 to the
present time.

Part II is also divided into five chapters which,

respectively deal with :




-iji-

1) the Byzantine background to the law of marriage and
divorce in the Greek Orthodox Church in 1850 based
on Armenopoulos’ Hexabiblos, and the new developments
owing to the establishment of the new kingdom of
Greece in 1832;
2) the development of the conditions and ijmpediments
to marriage with the various amendments made in the
course of time;
3) the development of the law of nullity;
L) the three main stages of the development of the law
of divorce in Greece during the period under
consideration ( before 1920, 1920 to 1940, since 1940 );
and 5) further developments in Greece since 1950 and in
particular the question of the so-called 'dead marriages!
and the recent discussions on civil marriage in Greece.
In Part III the main points of the civil and
ecclesiastical legislation on Marriage in Zngland and
Greece are compared and the conclusions of the present
investigation are drawn out. The Orthodox and Anglican
theological stances concerning marriage, though closely
similar on the general theoretical and ritual basis,
seem to diverge decisively on practical considerations,
particularly in the case of broken marriages.
Appendix I provides a brief exposition of the

Orthodox conception of %economy' which has particular
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relevance for understanding the practice of the Orthodox

Church on marriage.
Appendix II deals with the liturgical structure of 2
the Orthodox rite of marriage and provides an English ﬁ
version of the actual liturgical Order for first and
second marriages, as well as the Service for re-establishing
dissolved marriages. *
Appendix III provides the basic canons governing i
the present law of marriage and divorce in the Church 2
of England, and the Form of Solemnization of Matrimony i
according to the 1662 Book of Common Prayer.

Appendix IV includes an English-Greek and a

3
4
Greek~English glossary of some terms used in connection &
.,
¥
with the law of marriage and divorce and selected %
English and Greek Bibliographies. f
5
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‘ PREFACE

Ever since the emergence of the well known cases
of marriage between a member of the Royal family and
a divorced commoner arose, marriage in Church and State
has become a burning issue in the theological and
pastoral agenda of the Anglican Church,

The present research was first ﬁndertaken a number
of years ago, aiming at the clarification of the matter
through a thorough analysis of its legal, canonical
and theological aspects; hence the choice of the dates
1850 and 1950 in the structure of the dissertation.

It was thought appropriate that this analysis
should not be restricted to the English situation
alone, but a parallel case should be sought in another
cultural context, which would provide the basis for
fruitful comparison and dialogue.

Though interrupted for a number of years, after
it was first undertaken, this research was resumed
and updated during the present academic year, because
the subject still remains a topical 'desideratum®.

Not only in its comparative aspect, but also
in the particular analyses of the respective cases,
this investigation is concerned with the fundamental
historical; legal, canonical, liturgical and theological

data,
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The emerging picture indicates that there is a
lot in common between the Anglican and the Orthodox
approach t0 marriage and divorce, but there are also
crucial differences in practice and in theory, which,
if recognised, may lead to further cdnstructive
developments on both sides.

Two names at least should be mentioned here for
providing encouragement and valuable suggestions for
the structure and particulars of this work,; the Rev,
The Weatherall, former Principal of St. Chad's College
and the Very Rev., G. Dragas, Lecturer in Patristics

at the Department of Theology, University of Durhan.




GENERAL INTRODUCTION ON MARRIAGE

a. The Teaching of the 0ld Testament and Judaism

To establish a historical background of Christian
marriagé we must first go to the Bible for it is there
that we find an authoritative account of human
beginnings. For the purpose of this inquiry the best
division of the 0ld Testament would be :

(a) the Fatriarchal records, existing from the creation
to the time of Joseph;

(b) the Levitical compilation, containing the codified
moral law of Israel, and

(¢c) the Prophetical teaching, which iacludes the work
and teaching of the Prophets of Israel,

In the first period we have God's plain institution
of marriage which was to be monogamic and lifelong :

% God said 'Let us make man in our image, after our
likeness; and let them have dominion over ... all
the earth and over every creeping thing that creeps
upon the earth'; so God created man in His own
image, in the image of God He created him"(1) ;

" and the Lord God sald, it is not good that man
should be alone; I will make him an help meet for
him"(2)

" so the Lord God caused a deep sleep to fall upon
the man, and while he slept took one of his ribs
and closed up its place with flesh; and the rib
which the Lord God had taken from the man He made
into a woman and brought her to the man™(3) ;

" and God blessed them and said to them 'be fruitful
and multiply and fill the earth and subdue it; and
have dominion over .., every living thing that
moves upon the earth'"(y4),

1) Genesis 1, 26=27

2) Gen, 2, 18

3) Gen. 2, 21-22 & 5, 1-2
L) Gen., 1, 28
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The Patriarchs of the Seth's line are said.to be

(1)

mono gamous , and polygamy first appears in the line

(2)

of Cain, when Lamech takes two wives
Abraham had at first only one wife, Sarah, and it

was because she was barren that he took her handmaid

(2)

Hagar, at Sarah's own suggestion . Abraham also married
Keturah(u), but since this is related after the death of
Sarah(S), Keturah could have been his lawful, wedded wife.

8imilarly, »ahor, who had children by his wife Milkah,
(6),

also had a concubine, Reumach H and sliphaz, son of

Esau, had both a wife and a concubine(7). In all this

the lratriarchs were following the customs of the time.
According to the code of Hammurabi(B), the husband may
not take a second wife unless the first is barren, and
he loses this right if the wife herself gives him a slave
as concubine. The huspand can, however, himself take a
concubine, even if his wife has borne him children; but
the concubine never has the same rights as the wife, and
he may not take another concubine unless the first is

(9)

barren » But other examples show that these restrictions

were not always observed. Jacob married the two sisters

1) e.g. Noah in Genesis 7,7 cf Roland de Vaux, Ancient Israel

vol, I, Social Institutions, New York-Toronto, 1965 pp.24ff.
2) Gen. L, 19

3) Gen., 16, 1-2

4) Gen, 25, 1

5) Gen, 23, 1-2

6) Gen. 22, 20-24

7) Gen, 36, 11-12

8) About 1700 B.C. cf Roland de Vaux, op.cit. p. 24

9) ibvid. p. 24
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and

(1)

Leah and Rachel, each of whom gave him her maid

(2)

Esau had three wives, who were of equal rank .

Under the Judges and the monarchs, bigamy was

(3)

recognised as a legal fact

(%)

and the kings sometimes
kept a large harem . There was, it seems, no limit to
the number of wives and concubines, a man may have, It is
recorded that Gideon had "many wives" and at lecast one
concubine(E). Much later the Talmud fixed the number of
wives at four for a subject and eighteen for a klng(6)
In practice, however, it was too expensive to support
more than one wife, therefore, only rich people and
royalty could afford thé luxury of a large harem, whilst

commoners had to be content with one wife, or two at the

(7). Samuel 's father had two wives, one of whom was

(8)

most

barren . Naturally, in such cases, the presence of

several wives did not make for peace in the home. A barren

wife would be despised by her companion, even if the

(9

latter were a slave , and the barren wife could be

jealous of one with children(lo). The husband's

preference for one of his wives could make this rivalry

1) Gen, 29, 15-30; 30, 1-9

2) Gen. 26, 34 ; 28, 9; 36, 1-5
3) Deut, 21, 15-17

L) Roland de Vaux, op. cit. p. 25
5) Judges 8, 30-31

6) Roland de Vaux, op, cit. p. 25

) ibid. p, 25; Judg. 8, ; II Sam, 5,13 3 Baovielovu
BEXXa, 0 qu&qxuttnog lifgc, "Affjvar, I 93% p. 13

8) I sam, 1, 2
9) cf Sarah and Hagar in Gen, 16, 4=5
10) Gen. 30, 1
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(1)

more bitter , 50 the law had to intervene to prevent

the children of his favourite from receiving more than

(2)

their fair share of inheritence .

In the book of Deuteronomy there is a table of rules

(3)

for married life . If a man brings a false accusation

of immorality against his wife and cannot prove it, he

shall pay a fine to her father and be precluded from
(4)

divorcing her ; 1f the accusation be proved, then the

(5

wife and her accomplice should bhe stoned to death

Marriages with foreign women and even between persons of

(6)

different families were forbidden . However, despite
these explicit prohibitions such marriages did take
place,as were the cases of Esau who married two Hittite

(7) (8 (9

women , Joseph an Egyptian,)Moses a Midianite and
Solomon whose harem iqcluded "vesides the Pharaoh's
daughter, Moabites, Ammonites, Edomites, Sidonians and
Hittites"(lo). These mixed marriages, made by kings for
political reasons, became common among subjects also,

(11)

after the settlement in Canaan . They not only

tainted the purity of Israel's blood, but also endangered

1) Gen, 29, 30-31

2) Roland de Vaux, op, cit. p. 25 and B. BéANogop. cit. p.ll
3) Deut, chapter 22

L) Deut, 22, 13-20

5) Deut. 22, 13-20 this is again found in Leviticus 17,18
6) Gen, 24, L4; Gen. 28, 2; Gen. 29,19; Judges 14, 3;

Tob, 4, 12.

7) Gen, 26, 34

8) Gen. 4l, 45

9) Exod, 2, 21
10) I Kings 11, 1; 14, 21
11) Judges 3, 6




(1)

its religious faith

and were therefore forbid@en by
. It was for this reason that the prophets spoke
with great fury against the uncleanness of Israel and
over and over again stressed that pure monogamy was the
ideal state of marriage.

The Prophets Hosea, Isaiah and Jeremiah were
vigorous protagonists, and there is no fiercer champion
to be found in Holy Scripture of the sanctity of a

monogamous home than the Prophet Malachi. Also the Psalms
(3)

describe the happiness of monoganmy . The following are
some examples of the prophetical fury against the
uncleanness of Israel, The Prophet Hosea says :

" Hear the word of the Lord, O people of Israel;

for the Lord has a controversy with the inhabitants
of the land. There is no faithfulness or kindness,
and no knowledge of God in the land; there is
swearing, lying, killing, stealing, and committing
adultery"(4);

" For a spirit of harlotry has led them astray, and
they have left their God to play the harlot®(5);

" Therefore your daughters play the harlot, and

your brides commit adultery. I will not punish

your daughters when they play the harlot, nor

your brides when they commit adultery; for the men
themselves go aside with harlots, and sacrifice with
cult prostitutes, and a people without understanding
shall come to ruin"(6)

The Prophet Isaiah also cries :

" But you, draw near hither, sons of the sorceress,
offspring of the adulterer and the harlot. Of whom
are you making sport ? Against whom do you open your
mouth wide and put out your tongue ? Are you not

children of transgression, the offspring of deceit?"(7).

1) I Kings 11, 4

2) Exod, 34, 15-16; Deut., 7, 3-4

3) Psalm 128

4) Hosea 4, 1-2

5) Hosea 4, 12

6) Hosea L4, 13=-14

7) ISQ.&h, 57, 3-4 also 3, 25 - 4,1; 54, 1-8
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Jgremiah is very vehement in his language : .

" How can I pardon you ? Your children have forsaken
me, and have sworn by those who are no gods. When I
fed:. them to the full, they committed adultery and
trooped to the houses of harlots. They were well-fed
lusty stallions, each neighing for his neighbour's
wife. Shall I not punish them for these things ?
says the Lord; and shall I not avenge myself on a
nation such as this ?2"(1);

" because they have committed folly in Israel, they
have committed adultery with their neighbours' wives,
and they have spoken in my name lying words which I
did not command them. I am the one who knows, and I
am witness, says the Lord"(2).

And Malachi speaks more weightily than them all :

" And this again you do. You cover the Lord's altar
with tears, with weeping and groaning because he no
longer regards the offering or accepts it with favour
at your hand. You ask 'why does He not?' Because the
Lord was witness to the covenant between you and the
wife of your youth, to whom you have been faithless,

though she is your companion and your wife by covenant.

Has not the one God made and sustained for us the
spirit of 1life ? And what does He desire 7 Godly
offspring. So take heed to yourselves, and let none
be faithless to the wife of his youth"(3)

Such then was the state of affairs as recorded and
described by the inspired writers of the 0ld Testament in
anger and despair.

Interpreting the testimony from the Genesis account
Hebrew thought saw the essential meaning and goal of
marriage as procreation, since the most obvious and

necessary sign of God's blessing was seen in the

continuation of the race.

1) Jeremiah 5, 7-9
2) Jeremiah 29, 23
3) Malachi 2, 13-15
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" I will indeed bless you, and I will multiply your
‘ descendants as the stars of heaven and as the sand
which is on the seashore. And your descendants shall
possess the gate of their enemies, and by your descend-
ants shall all the nations of the. earth bless themselves
because you have obeyed my voice"(1l).
This solemn promise given to Abraham implied that
life could be perpetuated through posterity, hence the
central importance of childbirth, which also explains
a) why in Judaism the absence of children was seen as a
curse, especially for women(a), and
b) why polygamy in Judaism was not a rare practice, whilst
concubinage was also tolerated and even sometimes
recommended to secure the continuation of the race(3).
Furthermore in Judaism there was the institution of the

(W)

levirate which consisted of an ohligation for a man

to "raise the seed" of a dead brother by marrying his widow,
and thus securing for him a partial survival in the

children of his wife.-

It is reasonable to presume that even in the earliest
times of the 0ld Testament the act of marriage must have
been accompanied by some sort of a ceremony. The biblical
authors, however, give no direct description and usually
refer to it only in passing or as a figure in their imagery.
There is evidence that the act of marriage at that time

was simply called tak 5(5)

l) Gen. 22, 17-18

2) Gen, 16, 2; 30, 3-9

3) T.A. Lacey, Marriage in Church and State, London, S.P.C.K.
revised edition, 1947 p. 10

L4) Gen. 38, 8; Deut. 25, 5-10

5) Encyclopedia Judaica, Jerusalem, 1974, vol. XI, pp. 1032 =
1052.




" and there went a man from the house of Levi and
took to wife a daughter of Levi"(1).

From the story of Jacob and Leah it is obvious that
some sort of celebration took place :

" So Laban gathered together all the men of the
place, and made a feast"(2).

Later when Jacob complained that he had been cheated
and demanded Rachel, the daughter for whom he had worked,
he was told :

W Complete the week of this one, and we will give you
the other also in return for serving me another seven
years"(3).

No detalls are recorded as to the nature of the feast

(&)

or the bridal week. The same is true in the case of Samson ,
except that there, it is said that, the groom posed a riddle
to his companions and gave them the seven days of the feast

to solve it(5). It appears that processions for both the

bride and groom were a central part of the celebrations,

(6)

which were accompanied by music , and there is also ample

(7)

reference to special attire and adornment Only at a later

time the mode of contracting a marriage was prescribed with

(8)

some fulness in Rabbinical law o

1) Exodus 2, 1

2) Gen, 29, 22

3) Gen., 29, 27

4) Judges 14, 12

5) Judges 14, 14 “and he said to them, 'out of the eater came
something to eat. Out of the strong came something sweet' and
they could not in three days tell what the riddle was" but

the men of the city forced Samson's wife to entice him for the
solution and "on the seventh day before the sun went down they
said to him 'What is sweeter than honey ? What is stronger
than a lion ?'" Judg. 14, 18

6) Psalms 78, 63; I Macc, 9, 39

?) Encyclopedia Judaica, op. cit, p. 1052; Roland de Vaux,
op._cit. p. 33. Also it seems that the exhibition of evidence
of the bride's virginity (the blood stained sheet) was part of
the ceremony, Roland de Vaux op, cit. p. 34

8) T.A. Lacey, op. cit: p. 95




A mere verbal consent was not held sufficient;
there must be an act, attended with considerable
publicity. This act included a) the gspousals, and
b) the nuptials, which were both required with an
interval of not less than thirty days, in the case of
a widow, or of a whole year in the case of a virgin(l).
The espousal was not merely a promise of marriage,
or consent de futuro; it was a real initiation of marriage
and could be dissolved only by death or divorce, and the

formality required was either a gift of money, with the

words '"Be thou consecrated to me", or a written instrument

(2)

(Shetar) conceived in like terms . The presence of

witnesses was essential, and according to the ritual law
the betrothal was to be blessed with prayers(B).

The essential act of the nuptials, which followed,
was the conveyance of the bride from her own home to that
of the bridegroom, or to a place representing his home,
where she was received in the presence of friends and
neighbours, and was blessed either by the bridegroom
himself, or by one of the witnesses. The blessings,
however, do not seem to have been regarded as essential

)

for a valid union .

Marriage was guarded by impediments some of which

were Mosaic and others represent later additions to the law,

1) T.A. Lacey, op. cit. p. 96; Roland de Vaux, op.cit. p. 34

b ———————

2) Encyclopedia Judaica, op, cit. p. 1032; Lacey, op, ¢it.p.96

3) ibid. p. 96
4) ibid. p. 96; Roland de Vaux op, cit. p. 33
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the main collection of which is found in the Leviticus(l)

Espousals contracted in spite of them might be cancelled,

but a consummated marriage must be dissolved by a bhill

(2)

of divorcement The prohibition of intermarriage with

(3)

Gentiles was most important . Parznts took all the

decisions when a marriage was being arranged without

their children being consultedsu) their consent was asked
afterwards(B). However, parental authority was not such

as to leave no room for the young people to take the
initiative(6).

Divorce was the privilege of fhe husband, According
to the Mosalc law, he could dismiss a wife on the ground

of dislike, but only if he were able to allege some

uncleanness or grave unseemliness, as the cause of
<

(7)

disfavour . But the law required of him to give her a

bill of divorcement, which was her full discharge,
enabling her to marry another man(8). The Schools of
Shammai and Hillel hotly disputed the meaning of the
uncleanness which would justify divorce. The rigorist
school of Shammai admitted only adultery and misconduct

as grounds for divorce, but the more liberal school of

Hillel would accept any reason, however trivial, such as

1) Leviticus, chapter 18; for a detailed treatmant of the
subject see also Appendix VIII of the Report The Church and
Marriapge of the Joint Committees of the Convocations of
Canterbury and York, London, S.P.C.K. 1935 pp. 97-100

2) T.A. Lacey, op. cit, p. 97

3) Judges 3, 6; Exodus 34, 15-16; Deut. 7, 3-4

4) Gen. 24, 33-53 cf Roland de Vaux, op, cit. pp. 29-30

5) ibid. pp. 29-30 6) ibid. p. 30

7) Deut, 14, 1-2; 27, 22; Gen, 6,5; 9, 21; Exodus 20, 13-14
8) Levit. 18, 7-27; 20, 17 cf Roland de Vaux, op. cit. p. 39
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the charge that a wife was a bad cook, or merely that the

(1)

husband preferred another woman . A woman was not able
to divorce her husband, although the rabbis of the first
century A.D, held that in certain circumstances (for example
cruelty, denial of conjugal rights etc,) she could maxe her

(2)

husband divorce her . As already mentioned, in the Jewish

list of priorities, procreation was more important than

. marriage, so that, if a marriage had lasted for ten years

without issue being born, the husband had either to divorce

his wife and take another, or to take a second wife in
addition to the first(B)°

On the basis of the above evidence of the Old Testament
and the teaching of Judaism the following observations could

be drawn 3

a) that marriage is a divine ordinance instituted by God;

b) marriage is as old“as humanity;

c) it is a connection between one man and one woman;

d) it was instituted by God for the good of mam, for
companionship, help, procreation of life, and perpetuation
of God's likeness and image in the human life;

e) we further gather that God in His perfect wisdom forsaw
that the best way of carrying out the programme of the

created Universe was through family life, i,e. all other

1) Roland de Vaux, op, cit. p. 34
2) Marriage, Divorce and the Church, Report of the Commission
on the Christian Doctrine of Marriage, London S.P.C.K., 1971

Appendix I, Jesus on Divorce and Remarriage, by Hugh Montefiore

rp. 79 ff, reprinted in Taking Our Past Into Our Future by H,
Montefiore, Collins Fount Paperbacks, 1378pp.ll4 ff.
3) ibid. p. 115
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family claims should be suborg#inated to those of

marriage, even parents must give way to a man's wife

f) the individuals cease to be two and become 'one flesh‘a);

g) their union is for life;

(3)

h) the legislation of Deuteronomy

( not prescription ) for divorce, and gave legal

conditions designed to reduce hasty divorce and minimise

cruelty to the divorced wife, It thus recognised the
fact of marriage brealkdown and acknowledged the need
for socletal legislation to regulaté divorce<4).

But it has to be remembered that the 0ld Testament
is a progressive revelation, and that in its early stages
it presents a comparatively imperfect standard of ethics,
Because after the fall(5) the people of the 01d Testzment.
lived in eyage when the things of this world were theif

chief concern, when power was the law and when :

" Political expedients were confounded with moral
principles; wise precautions against the absorption
of the chosen people of God into surrounding
heathendom were translated into fundamental laws of
marriage, and worst of all, accommodations to human
imperfection were treated as express commandments
of God"(6).

1) Our lLord Himself makes this point clear in St. Matthew,

where He states : "Have you not read that He Who made them

from the beginning made them male and female, and said
'For this reason a man shall leave his father and mother
and be joined to his wife, and the two shall become one!.
So they are no longer two but one., What therefore God has
joined together let not man put asunder" Matth, 19, 4-6.
2) Gen. 2, 24

3) Deut., 24, 1l-4

4) David Atkinson, To Have and to Hold, Collins, 1979 p. 125

5) Gen., 3, 1-19
6) T.A. Lacey, op. cit. p. 98

(1)

recognised a permission
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Inévitably the preaching of the Christian Gospel
was a challemge to this heterogenous legislation and what our
Lord did and said about the treatment of the Sabbath, He did
also in regard to the law of marriage, which wil} be the

subject of the following part in this general introduction.
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b. The Teaching of the New Testament and the Early Church

The meaning of marriage in the New Testament changes -

radically from its conception in the 0ld Testament. Not a
single text of New Testament, mentioning marriagg, points
to procreation as its sole justification or goal; and
childbirth itself is a means of salvation only if it is
accomplished "in faith, love and sanctity"(l).

Modifications of 0ld Testament norms appear in many

cases in the New Testament, but of particular clarity are
the following three instances on the subject of marriage,
in regard to which the Synoptic Gospels have preserved

an utterance of Jesus Christ. The first one is from the
Sermon on the Mount where our Lord contrasts His own
teaching with that of the law :

" It was also said, 'whoever divorces his wife, let
him give her a certificate of divorce'!, But I say to
you that every one who divorces his wife, except on
the ground of unchastity, makes her an adulteress;
and whoever marries a divorced woman commits
adulterym™(2).

. The other passages deal with two gquestions addressed
to our Lord; one is put by the Pharisees who ask whether
divorce is justifiable outside the special case of
fornication, to which Jesus Christ answers :

" 'Have you not read that he who made

them from the beginning made them male and female,
and said, *'For this reason a man shall leave his
father and mother gnd be joined to his wife, and
the two shall become one'? So they are no longer

two but one., What therefore God has joined together,

let no man put asunder'(3).

1) I Tim, 2, 15
2) Matth., 5, 31-32 _
3) Matth, 19, 4-6; cf Mark 10, 2-12; Luke 16, 18
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Our Lord's answer to the Pharisees emphasises the
permanence and indissolubility of the marriage tie. But %
from the Synoptic Gospels, St, Mark and St, Luke omit the !
exceptional case and our Lord there, does not deal with it %
directly. He only says that Moses had made an exéeption %
in view of the hardness of men's hearts(l). {

Gospel criticism has been questioning the authenticity
of the latthean exception, with the result that various
theories were developed as to whether Christ was legislating
on the question of divorce or simply He was giving a rule
and a principle with one single exception; or whether Jesus
gave,not binding ;aws governing each and every marriage
whatever its clrcumstances might be, but inspired teaching
about the true nature of marriage as it was intended by God(a).

However, it must be pointed out, as Hugh Montefiore remarks;““,
it cannot be coincidence that the academic conclusions of :
‘most scholars concerned are often in agreement with the

discipline of the Church to which they belong(B).

1) Mark 10, 5

2) Hugh Montefiore, Jesus on Divorce and Remarriage, Appendix
I in Marriage Divorce and the Church, The Report of the

- Commission on the Christian Doctrine of Marriage, S.P.C.K,
1971, p. 90, reprinted in his latest book Taking Our Past
into Our Future, Fount Paperbacks, 1978, p., 132

3) ibid. pp. 90 ff and 132 ff where Hugh Montefiore, now
Bishop of Birmingham, gives a detailed account of recent
treatment of the subject by various scholars, Thus, he points
out, Roman Catholic scholars usually assert that Jesus gave a
ruling that marriage is indissoluble; whereas Protestant or
Reformed scholars (whose Churches usually permit marriage after.
divorce) tend to infer from the same evidence a very different ;
conclusion., Anglican scholarship is often divided at this :
point (and it is worth noting that Anglican discipline too :
has differed)., Anglo-Catholic scholars tended to infer from )
the New Testament that Jesus pronounced marriage to be !
indissoluble, Some Anglican scholars, while agreeing that :
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According to Orthodox tradition the teaching of
(1)

Genesis and the teaching of Jesus unambiguously hold
to the ideal of indissoluble monogamous marriage by God's

will., St, John Chrysostom, for example, in his interpretation

(2)

of Jesus' words , states that Christ showed thét one man
must forever dwell with one woman and never break off from
her (and no doubt the reverse). According to Chrysostom,
this i1s the teaching of God in Genesis not only by words
but also by creation, for God did not create one Adam and
two women, one to send away and another to bring in as a
second wife(B).

The other question, referred to marriage,is put to

Chirist by the Sadducees, “who say that there is no

resurrection", They asked Jesus, who, among seven brothers,

successively married to the same woman, will have her to

wife 'in the resurrection', in other words, how the marriage

conditions are possible in the world to come.
" But Jesus answered them, 'You are wrong, because
you know neither the scripture nor the power of God,
For in the resurrection they neither marry nor are
given in marriage, but are like angels in heaven"(y),.
The Sadducees rejected the resurrection because they
could not understand it otherwise than as a restoration of
earthly human existence, which would include the Judaic

understanding of marriage as a means for procreation

and posterity. Jesus' answer, therefore, was

tist Jesus 'legislated', inclined to believe that he made an
exception of adultery., Others believed that Jesus' saying
asserted not law but a principle. Many sat on the fence,
contenting themselves with the statement that the exceptive
clause in St,. lMatthew is an interpolation. ibid. p. 134

1) Gen. 2, 21-24 2) Comment, on Matthew 19, 4-6;P,G, 51,17
3) Yot from ancient times the Church made concessions to
human imperfection. See Appendix L on the notion of Economy
4) Matth, 22, 29-30; Mark 12, 18-27; Luke 20, 27-38 p.283

L T e AR e e W s oy

e g

R tere e AR




nothing more than a denial of a naive and materialistic
understanding of the resurrection. He speaks of the
levirate and not of Christian marriage, whose meaning is
revealed implicitly and explicitly on many other occasions
in the New Testament.

The very presence of Christ at the marriage in Cana

(1)

of Galilee is considered as the restoration of marriage

to sanctity and honourableness(a). It was then that
Christian marriage was set on a new standard, the standard
of grace(B).

This peculiar sanctity of marriage is emphasised by

St, Faul in his epistle to the Ephesians(Q)

« In his mind,
marriage is a relation which is comparable to th;t of
Christ with His Church. The husband is the head of the
wife, as Christ also is the head of the Church, being
Hims=21f the Saviour of the body. He specaks of it as a
great mystery(5), but it is clear that the union of Christ
with the Church explains and emphasises the permanence of

the marriage tie, This Fauline doctrine of marriage as a

reflection of the union between Christ and the Church

1) John 2, 1-2
2) Athenagoras Kokkinakis, Parents and Priests as Servants

of Redemption, New York, 1958, p. 35

3) In all other sacraments the Church just invites Christ,
She asks for His blessing in her prayers and requests the
descent of the Holy Spirit. In Cana such prayer was not
necessary, for Christ Himself was there. Invocation was
therefore not needed, for the fulness of Divinity was
present and ready to restore man's marital unity to its

natural dignity and sanctity" A, Kokkinakis, op, cit., p. 35

4) Ephesians 5, 23
5) Ephesians 5, 32
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became the basis of the entire theology of marriage as found

in the Orthodox tradition(l). Again St, John Chrysostom,

interpreting Eph, 5, 22-33, suggests the eternity of

marriage when he rhetorically counsels a couple to live
the ideal of marriage as Christians so that they may in
God's Kingdom be both with Christ and with each other
(2)

enjoying more abundant pleasure

In I Corinthians St, Paul deals with certain matrimonial

questions. Christian converts of Corinth gave him the motive
to write his practical exhortations about the relations of

man and woman and to declare clearly the duties of married

persons :

" Now concerning the matters about which you wrote,

It is well for a man not to touch a woman. But because
of the temptation to immorality, each man should have
his own wife and each woman her own husband., The
husband should give to his wife her conjugal rights,
and likewise the wife to her husband, For the wife
does not rule over her own body, but the husband does;
likewise the husband does not rule over his own body,
but the wife does"(3).

By concession he counsels them not to defraud each
other except it be by mutual consent for a season(h). He
prefers personally celibacy, but he acknowledges that every
man has his proper gift from God and so he did not command
celibacy for it is bhetter to marry than to burn(s).

On the question of divorce St, Paul gives not his own

advice but the Lord‘'s command, according to which he

1) John Meyendorff, Marriage : An Orthodox Perspective,
St, Vladimir‘'s Seminary Press, 1970 p. 16

2) Homily XX, Comm, on Ephesians, P.G. 62, 9

3) I Cor. 7, 1-4

4) I Cor. 7, 5-6

5) I Cor. 7, 7-9

Ay T S e

e

oo o st N AT N T X P

Sirn




-19-

recognises the possibility of separation but not of
remarriage, Every party must remain single or become
reconciled to each other :

" To the married I glve charge, not I but the Lord,
that the wife should not separate from her husband
(but if she does, let her remain single or “else be
reconciled to her husband) and that the husband
should not divorce his wife"(1),.

In another case on divorce again, but this time of

mixed marriages, St. Paul gives his own opinion and

(2)

distinguishes it from the decision of our Lord . He

had before him a problem, which had arisen in a Gentile
Church ~the situation where one of the parties to a
marriage becomes a Christian, His advice in this case

was that union wifh an unbeliever should continue, if that
was decided by both and since God's will is that married
people should live in peace, If this is impossible, then

the Christian party can apply for a divorce with the

(3

right to remarry '«

" To the rest I say, not the Lord, that if any brother
has a wife who is an unbeliever, and she consents to
live with him, he should not divorce her, If any
woman has a husband who is an unbeliever, and he
consents to live with her, she should not divorce
him. For the unbelieving husband is consecrated
through his wife, and the unbelieving wife is
consecrated through her husband. Otherwise, your
children would be unclean, but as it is they are holy,
But if the unbelieving partner desires to s=parate,
let it be so; in such a case the brother or sister
is not bound, For God has called us to peace™(4).

1) I Cor. 7, 10-11

2 I Cor. 7, 12

3) Hugh Montefiore, op, cit. p. 131; cf David Atkinson,
op. cit. pp. 123-125

4) I Cor, 7, 12-15 This permissibility of remarriage in
some circumstances is known as the Pauline privilege,
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It is important to note here that St, Paul is dealing
with marriage contracts not considered indissoluble at that
time by those who made them. It could seem; therefore, as
1f he allowed the Church a power of dealing with new
situations as new circumstances developped(l).

When he speaks of widowhood St, Paul presupposes that

marriage is not broken by death, for love never fails(z).

His view on the remarriage of widowers, as it is expressed
in I Corinthians, is strictly upheld by the canonical and
sacram:ntal tradition of the Orthodox Church

W But if they cannot exercise self-control, they should

marry. For it is better to marry than to be aflame
with passion™(3).

In general Sf. Faul's attitude towards marriage is
clearly distinct from the Jewish Rabbinic view in that he
gives such strong preference to celibacy over marriage(u).
Only in his epistle to the Ephesians is this negative view
corrected by his doctrine of marriage as a reflection of
the union between Christ and the Church, which has already

(5)

been mentioned « Throughout his teaching monogamy is
assumed, He clearly states the duties and responsibilities
of married persons, The bond of marriage ends physically
by death and divorce is forbidden. He forbears mixed

marriages and only in such cases he accepts the possibility

of divorce and remarriage. By calling marriage a mystery

1) The Church and Marriage, opecit. p. 7; cf Hugh Montefiore,
op, cit, p. 131

2) I Cor, 13, 8

3) I Cor. 7, 9

4) I Cor, 7, 7-9; 7, 25-26, 32,38

5) Ephesians 5, 22-33 pp. 17-13
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and by comparing it to the mystic union of Christ and His
Church St, Paul emphasises the perfect union of husband
and wife in one flesh, just as the Son of God ceased to be
only Himself i.e, God, and became also man, so that the
(1)

community of His people may also become His body

In the first pastoral epistle to Timothy it 1s ordered

that the wives remain in silence and keep their faith and
charity with modesty, and it is also stated that they shall
(2)

be saved through bearing children . In the same epistle

the advice is given that it is most desirable for young
~ widows to contract a second marriage(B).

In their effort to make the followers of the Lord
grasp the meaning of His teachings and particularly the
dignity and sanctity of marriage, the Apostlesof Christ
have drawn analogies in which the i1deal of the Christian
marriage is clarified., Among them St, Peter declared that
spouses are the heirs of the grace of life :

" Likewise you husbands, live considerately with
your wives, bestowing honour on the woman as the
weaker seX, since you are joint heirs of the grace
of life, in order that your prayers may not he
hindered"(4).

The husband is no longer the master and the owner

of his wife. Rather he is her protector and keeper; and
the wife is no longer the slave and the property of the

husband., She 1s rather the person to whom the hushand

owes honour; though weaker, she is with her husband heir

1) For the Biblical meaning and analogical significance of
union in one flesh see able discussion in Derrick Sherwin
Bailey, The Mystery of Love and Marriage, S,C.M, 1952 pp.4lff
2) I Tim, 2, 12-15 also Tit. 2, 4-5

3) I Tim, 5, 14

L) I Peter 3, 7
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to the grace of lifegl¥he references already made here
from the utterances of our Lord and of the inspired
writings of St, Paul and St, Peter manifest the dignity
and sanctity given to Christian marriage,

It was in this way that marriage was concei;ed by
the Primitive Church as a sacrament, anticipating the
joy of the Kingdom of God and the grace of life. But at
that early time of the Church no particular ceremony or
rite to sanction marriage was yet developed(a). Instead,
a marriage conducted according to the laws of secular
soclety was recognised as normal because the Church never
tried to abolish these laws, nor to destroy the social
order which instituted them, However, while accepting
that, early Christians never forgot the specific and
totally new experience and commitment which they accepted
in Baptism and the Eucharist, What mattered, therefore,
was not the particular ceremony used to conduct the
marriage, but who was accepting the marriage contract.

If the parties were Christian, then their marriage was

a Christian marriage, involving christian responsibility
and christian experience, For them marriage was a
sacrament, not simply a legal agreement(B).

Marriage, therefore, in the Early Church was closely

connected with the Holy Eucharist, during which Baptism

1) £. Kokkinakfse, op. cit. p, 36
2) J. Meyendorff, op. cit. p. 19
3) ibid, p. 19
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and the services of ordination to the Holy Orders were

(1)

also celebrated « Every Christian couple desirous of
marriage went through the formalities of civil registration
which gave 1t validity in secular society; and then through
their joint participation in the regular Sunday iiturgy,

in the presence of the entire local Christian community,
they received the Bishop's blessing, It was then that their
civil agreement hecame also sacrament with eternal value,

transcending their earthly lives, because it was also

inscribed in heaven and not only in the secular registry.
It hecame an eternal union in Christ, This procedure is

implied in a 1ettgr of the famous Bishop-martyr Ignatius
of Antioch, who lived at the end of the first century :

" It is fitting for men and women who marry to form
this union with the approval of the Bishop, that
their union may be according to the will of God and
not according to the dictates of concupiscence™(2).

Early Christian writers -the same ones who otherwise

give full recognition to the legal validity of civil

marriages according to laws(B)- also affirm that it is

1) J. Meyendorff, o cit, p. 24
2) Ignatius, Ad Polycarp 5, 2 P.G. 5, 718 " ﬂpenes 5 rofg

7avnﬁcb el tatle Yﬁ'ouvanug \gt& yv&ung 1ol erunuSnov tnv
VOO LY toretonne, Cve & yéiog 7 woth ubprov nel nf war’

'l.()n tlovtr,
3) The following are the words of one of the Apologists,
Athenagoras, who lived in the middle of the second century,
and wrote an Apology to Emperor Marcus Aurelius in defense
of Christians against various accusations :"every one of
us considers as his the woman whom he married according
to your laws",Apology to Marcus_Aurelius,chapt, 33,P.G, 6,889
"_quLita nepl ApLOTLavwv“, JEPe 33 Myvvalua
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the Eucharist which gives to marriage its specifically
Christian meaning. Thus Tertullian who lived in the second
century writes that @

" marriage is arranged by the Church, confirmed by
the oblation (the Eucharist), sealed by the blessing,
and inscribed in heaven by the angels"(1l)."

The references made here from the New Testament and

from the primitive Church manifest the Christian aspect

of marriage as it was restored to its dignity and sanctity
by Christ, which is rather different from the concept of
the Judaic thought, According to this evidence marriage
was set on a new standard, the standard of grace, It
became a sacrament, in which the physical unity is blessed
and completed by £he spiritual bond which, through the
blessing of the Church and participation in the Holy
Eucharist, the Holy Spirit imparts to the Christian
spouses. This spiritual bond is the intrinsic nature of
marriage or its inward part; while the free human decision
of the two persons to live together, loving, trusting and
helping each other till death, is the outward part of the
sacram=nt, The mutual subordination in the fear of God,
and above all the love of the .husbamd forhis wife,
according to the example of the love of Christ towards

His Church, are the characteristic elements of the Early

Church's conception of marriage,

1) Tertullian, Ad Uxorem, 11, 9 P.L, 1,1302
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¢, Marriage in the Greco-Roman ante-Nicene era

During the first three centuries of Christianity
the Christian Church was obliged to conform to the Roman

(1)

laws regulating marriage. Reference regarding this has %
already been made in the case of the Apologist Atgenagoras, ' ;
who defending the Christians agalinst various charges of %
which they were accused, wrote an Apology to Emperor 1
Marcus Aurelius stating that every Christian considers as

(2)

his, "the woman whom he married according to your laws"

What these laws and regulations were ?

e

The. Roman definition of marriage first found in the

jurist Modestinus (237) declared marriage to be "a union

- et~ e E
s I K

hetween man and woman, an association for the whole 1life

in which the two share the same civil and religious rights"(3)°:
Basically Roman marriages were of two classes i
(1) those by which the wife was brought under the m a n u s

of her husband, in which case she was fully incorporated

T e

into the f am i 1 i a, and became subject to him as the

5
(4). This gave the wife a right ‘

Paterfamilias

1) Meyendorff, op. cit, p. 18 ;
2) Athenagoras, Corp. Apolog. Christ. VII, 170, P.G, 6, 889 i
As another example, the case of the “repudiation" which a }
Christian woman gave to her husband, mentioned by Justin, E?
5
)
|
{

may be recalled Apology II, ch, 2; P.G, 6, 444 f

3) Nuptie sunt conjuctio maris et faminae, et consortium

omnis vitae, divini et humani juris communicatio, Dig, xxili 2
in G,H, Joyce, Christian Marriage, London, 1948 p, 40

L) This form was known as confarreatio or coemptio and the

man acquired the manus at the nuptials c¢f, H.J. Wilkins, g
The History of Divorce and Re-Marriage, Longmans, 1916 p. 2 i
see also The Roman Law of Marriage by Percy Ellwood Corbett, }
Oxford, 1969
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to share in the 'sacra privata Familiae' and made her

'socia rei humane et divinae',

(2) those in which the conventio in manus did not take place,
(1):

and the wife retained in some measure an independent status.
Both forms gave the husband extensive powers over the 3

children., These powers were known as the 'Patria potestas'.

A somewhat elaborate ceremonial accompanied both !
betrothal and marriage., Formal betrothal (Sponsalia,

disponsation) was in no sense obligatory, but was generally

practiced, Its chief observances were : the bestowal of

bridal gifts (arhae) by the man on his future wife, these

- P ]

being in theory earnesfe of the donatio proper nuptiae,

the property to be settled upon her, the ring (anulus

pronobus), the kiss, and the arrangement of the marriage
2)

contract {(tabulae sponsales, matrimonialess .

On the evening before the marriage the bride was f
vested in the dress worn by married women and she put on }
the veil known from its colour as the 'glgggggg'(B). T
On the wedding day itself took place the formal reading

of the contract (regitatio tabularum), which was then

e 0]

signed by the parties concerned and other witnesses(q), i

and later was delivered to the bride. A crown of flowers

i

T

1) G,H, Joyce, op, cit. p. 42 through this form a
transition was made from the strict to the free marriage
cf, H.J, Wilkins, op, cit. note 2 in p, 9;cf Kaser Max,
Roman Private Law, Durban, 1965, p. 240

2) G.H, Joyce, op. cit. p. 42 and The Oxford Classical

Dictionary, sec, ed. Oxford, 1973, pp. 650~651

3) ibid, pp. 650-651

4) In such marriages of Christian couples, it is mentioned
by St. Augustine that, it was customary for the Bishop to
be one of the signatories; St. Augustine Sermon 332, N 4
P.L. 38, 1463
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was worn both by bride and bridegroom., This wreath was
made chiefly of verbena, a plant sacred to Venus. The

next part of the ceremony was the 'concluctatio manuum!

or mutual Jjoining of hands by bride and bridegroom. This
was generally followed by the sacrifice of a victim to

Jupiter(l)

. In the evening the bride was conducted in a
sort of triumphal procession to her husband's house,

The Roman Jjurist had lald down as a principle that
the essential element in marriage was the consent of the

(2)

parties . Though nuptials was recognised as a distinct
contract, the consent of betrothal was considered as
passing automatically into a consent to actual present
union., It thus becéme a matter of dispute among jurists
at what moment betrothal passed into marriage., The
'deductio! was held to afford proof of marriage, but was

(3)

not marriage itself . The consent of the persons under
whose 'potestas' the couple were, was also necessary, If
the consent had been duly given the marriage was legally
complete, even though the customary ceremonies were

(L)

omitted . The most important ceremony was the home-

coming of the bride =the déductio in domum, Yet even

this was only essential in the exceptional case of a
marriage celebrated in the absence of the bridegroom,

If the later signified his consent in writing, or through

1) Corbett, op, cit. pp. 72-=73

2) ibid. p. 60

3) Joyce, op. cit. p. 42

4) ibid. p. 42 cf Corbett, op., cit. pp. 62-64

T e N Y i

e L4




-28=

a messenger, and the bride was taken to his house, the
marriage held good; and even though he should die before
(1)

seeing her, she possessed the legal status of a wife

The union of slaves was not regarded as matrimonium

but as contubernium, A free Roman could not make é slave

his wife. His relation with her was a contubernium or

(2)

at best a concubinatum o 1T a Roman citizen took as his

wife a provincial or a Latin to whom the right of connubium
had not been granted, the children took the status not of
their father, but of their mother(3), and such a union

was termed matrimonium injustum,

In the Roman world marriage was not conceived primarily
as a means to secure posterity, but as an agreement between
two freely choosing parties, hence the famous principle

of Roman law, specifying that "marriage is not in the

intercourse, but in the consent"<4) and the definition

popularised by Modestinus that "“cohabitation with a free

woman is marriage and not concubinate"(s).

The union was strictly monogamous, and whilst at
first the right of divorce was restricted to the husband
alone, soon this had passed away and free contract both

for husband and wife had taken its place, '"the marriage

form being a simple private agreement and divorce a formless

private transaction open equally to both parties"(6)a

1) Joyce, op. cit. p. 42
2) Corbett, op, cit. p. 30
3) Joyce, op.cit. p. 42

4) 'Nuptiae non concubinatus sed consensus facit', Joyce,ib.p.42
5) This presupposed that a slave woman could not give her free
free consent, and therefore cohabitation with her could never

be called marriage, Meyendorff, op, cit.p., 17
6) Wilkins, op. cit. p. 2
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Such then was the teaching and practice on marriage
and divorce in the Roman world when Christianity appeared
and already some references have been made regarding the
attitude of the primitive Church during the first century.
What must now be considered is some evidence on the belief
and the teaching of the Early Church during the second
century and the rest of the Ante-Nicene period,

At that time Christians were accused of various
charges, such as incest,‘immorality, plotting against
the State etc., because of thelr living apart from the
rest of the population and because of their 'secret

discipline'(l).

T Ao e T AT e L %

The decfence of the Church was undertaken by the

Apologists of the second century, who in refutting the

accusations stated that, Christians are so far from

committing such crimes that, even 1n thought, they do

- wan g

not permit a sin against purity. The Christian ideas
regarding marriage and virginity indicate how high their
esteem of chastity is, However, being in the defence, it
was natural that they exaggerated in the direction of
strictness, and overlooking somehow the scriptural - :
teaching of Christian marriage they supported and stressed
more the view that marital relations of Christians aim

(2)

almost exclussively at procreation .

1) Pospishil, Victor J. Divorce and Remarriage, London, 1967
p. 142

2) Athenagoras the Apologist in his Plea for Christians,
P.G, 6, 965
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Justin (139), who died as a martyr in Rome, wrote
two apologies in defence of Christianity, in which he
spoke of marriage., In his first Apology, addressed to the
Emperor Antoninus Pius, his sons, the Senate, and the
whole people of Rome, he states

" But that we should not seem to be reasoning
sophistically, we consider it right, before
proceeding to proof, to call to mind a few precepts
given by Christ Himself, And let it be your part,
as powerful kings, to seek whether we have been
taught and do teach these matters trully. Brief and
concise words were spoken by Him, for He was not a
sophist, but His word was the power of God"(1l).

The challenge of inquiry shows that the statements
were not a matter of Justih Martyr's private opinion, but
of the known teaching of the Church, He continues :

" Whosoever looked on a woman to lust after her,
has already committed adultery in his heart in
the sight of God.,.. He who marries a woman put away
from another man, commits adultery... So then both
those who commit bigamy under the sanction of the
law of man, are sinners in the eyes of our Master,
and those who look on a woman to lust after her(2),

I) 2 Iva 6€ ufi copllecBar udg 68FZwpev, dAlywv TLvly <Bv
nap avtol 100 Xprotol uilbaypdtwv Entpvnodfval naAlig gxebv-
npd tfic dnodelfewg Nynobredo, nal dpetépuv fotw, Gc buvatdy
Bactréwv, eEetboar el dAnuic Talta beb1L68ynela nal 616&orio=
neve Ppaxelc 6€ nal obvropor map’adtol Adyor yeybvaoiv. Ud
Yép coprotfic unfipxev, GAAE &0vanig Beob & Abyog adtol A
APOLOGY I, Ik P,G. 6, 349

%) " “og EHBXE¢Q yuvainl npbg 186 EmiOupfioar adrfic, Hon
%u?EXEUGE Tﬁ napdla napb 16 @e@...”OQ yonet &noreAvpfvnv
o etEpov avbpdc polxdtatees “Qomep nal ot véugy &v@pwntv@
6tyautaq'notoﬁuev0L, anaptwrol mapd 13 ﬁuarép@ Avbaandig
820(’ mool ol mpooPAEnovteg yuvaiul npbe 18 Eniovnfoat
avtfic" ibid. P.G. 6, 349
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In his second Apology Justin Martyr gives the case ;
of a dissolution of marriage which seems, according to

the opinion of many, to refer not to divorce, but to

(1)

simple separation . Although a second marriage was

Laem s e LT

seemed excluded, the explanation that it is the case

SPURPE S

of a simple separation from bed and board must be rejected
since, this legal institution was not known to any

logislation of the time‘2’

Similar line of argument was followed also by the

Apologist Athenagoras (177) in his Plea (or Legatio) "to

g e

the Emperors, Marcus Aurelius Antoninus and Lucius Aurelius

Commodus, conguerors of Armenia and Sarmatia'., Speaking

about the idea of Christian marriage he stated :
" Having the hope of eternal life we despise the
things of this life, even the pleasures of the soul,
every one of us considers as his the woman whom he j
married according to your laws, and that only for

the purpose of having children., For as the husbandman
throwing seed into the ground awalts the harvest,

not sowing more upon it, so to us the procreation

of children is the measure of our indulgence in
appetite"(3).

After the Apologists Clement of Alexandria who lived

by the end of the second century, defended marriage agalnst

all attempts of the Gnostics to discredit and reject it.

1) " Snwg nh movvevdg 18v dburnubtev xal doeBnubtav vévntau,
pévovoa ev 1§ ovZuyla, nal Spodlattog nal dudioitog yuvorévn,
t8 AeySpevov, map’Uulv pemofbrov boloa éxwplobn!, Apology 2,2;
PoGo 6) L“L{’Lf’f )

2) Pospishil, op, cit. p. 14l
3) Apology c. 33; P.G. 6, 965f; But concerning any second
marriage he says "who rids himself of his first wife, although
she 15 dead, is an adulterer in a certain disguised manner"

" f olog Tig &tExBn, nEveiv, ¥ 2o’&vl véuy, S vdp bebrepog
evnpenfic oty novxela" Leg. 33, 2 ; P.G. 6, 965 A
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He not only recommends marriage for moral reasons, he goes
so far as to regard it a duty for the welfare of the country,
for the succession of children and for the perfection of the
world
" Therefore we must by all means marry, both.for our
country's sake, for the succession of children, and
as far as we are concerned for the perfection of the
world; since the poets also pity a marriage half-perfect
and childless, but pronounce the fruitful one happy"(1).
But on another accasion Clement elevates marriage to
a much higher level, to an act of cooperation with the
Creator "Thus man becomes an image of God in so far as
man cooperates in the creation of man"(a). But the procreation
of childfen is not the only purpose of marriage. The mutual
love, and the assistance and help extended to each other
unite them in a bond which is eternal(B). Thus Clement
puts marriage higher than a sexual union; it is a spiritual

and religious union between husband and wife, so that he

avers :"Sacred is the state of matrimony"(q).

1) " nal zfc natptbogﬂgvsu? ??t g 1hv naldwv diadoyfic,
uet tfic 100 wbonov, 18 Goov ¢’ Mulv cuviererdoewg! ZTpuURaTet g
B°23, 40 P.G. 8, 1089 B .

22 Mo u dayw 69 B I0, 83 " 1otc 6& veyaunu8oi ouonbg 1 natbonortla,
t€log BE M evtenvia, P.G. 8, 497 Ay Zremk¥atstg r‘’rr, 71

" 1alc vapetaleg xpficbar tolic gvépag ces EML MOVY maibomoital
P.Ge 8, II72

3) Zrpwppatele T I0, 68
k) Trpwppateig r°12, 84
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Tertullian (193-220) was another great writer of the
Catholic Church, who also wrote about marriage, But his !
evidence seems to be questioned by some scholars(l) on the
ground that it clalmed to prove that marriage aftgr divorce 1is i
permissible,and also because eventually he became an
adherent of the rigorist sect of Montanists, who among
other exaggerations forbade all second marriagessa) But it\

was before he left the unity of the Church that he affirmed i

in his book "Against Marcion" the permissibility of divorce

by saying that the justification of divorce has even Christ
(3)

as defender . He claimed that there is no discrepancy

between Moses and .Jesus on this account, but he denied
that Jesus permitted divorce if a husband dismisses his

(4)

reason for divorce is adultery . Later, as a Montanist,

|

2

{
wife in order to be able to marry another; the only valid }
he considered all second marriages, even of widowed persons, i
!

unlawful, and it cannot be expected from him that he would

approve of divorce with the right of remarriage for any

(5)

reason whatever . A most beautiful concept of marriage

is found in his Letter to his wife, giving her a legacy if

. e - e,

he dies, not to marry again. But if she may not wish to

ittt

stay single after his death, he begs her to make certain

that she choses a Christian, He praises the happiness of

1) H,J. Wilkins, op. cit. p. 57

2) Pospishil, op. cit. pp. 143-144
3) P.L. 2, 473¢

4) P.L. 1, 1289

5) P.L., 13, 1231 ff
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Christian marriage as follows :

" How beautiful then, the marriage of two christians,
two who are one in hope, one in desire, one in the

way of life they follow, one in the religion they
practice, They are as brother and sister, both
servants of the same Master, Nothing divides them,
either in flesh or in spirit. They are in very truth,
two in one flesh, and where there is but one flesh
there is also but one spirit. They pray together;

they worship together; they fast together; instructing
one another, encouraging one another, strengthening
one another, Side by side they visit God's Church

and partake of God's banquet; side by side they face
difficulties and persecutions and share their
consolations., They have no secrets from one another;
they never shun each othert's company; they never bring
sorrow to each other's hearts, Psalms and hymns they
sing to one another, striving to see which one of them
will chant more beautifully the praises of their Lord.
Hearing and seeing this, Christ rejoices. To such as
these He gives His peace., Where there are two together,
there also He is present, and where He is, there evil

is not"(1).

Origen of Alexandria (183-254) in his commentary on
Matfhew's Gospel ch. xix reported on a tradition lenient
towards divorce, already established in his time, He
"suggested that the original marriage at the creation of
Eve is a symbol of the marriage between Christ and the
Synagogue. Since the Synagogue deserted Jesus, and even
contributed to His death, he repudiated her, and took
another spouse, the Church, In doing this He remained

failthful to the decree of the Father "what God has joined

together, let no man put asunder" hecause there is one

exception to this seeningly absolute prohibition of

divorce, namely, the clause in Matthew 19,9 "except for
n(2)

unchastity . From this comparison it is apparent that

1) Tertullian, To his Wife, 2, 8 P,L, 1, 1299

2) Origen, Commentary on Matthew's Gospel, ch, xix P.G.17,289

cf, Pospishil pp. I44-140
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Origen regarded divorce and remarriage as permissible.
As Moses took cognizance of the "hardness of heart" among
his people and permitted them to repudiate their wives,

so also did Paul when he manifested a like condescension

by permitting second marriages to all except the“clergy(l)

Origen then passed to a particular case

" Even now, acting outside the Holy Scripture, some
superiors of the Church, have permitted to a woman

to remarry while her husband is alive; they act most
assuredly outside of Holy Scripture in which we read

"the wife is bound for her lifetime to her husband"
and "the wife will be considered adulterous if she,
during the lifetime of her husband, Jjoins up with

another man'', Yet, they did not act without reason

because, so it seems, they have accorded condescension

outside of what had been prescribed and transmitted
in order to prevent worse consequences%(2).

From the above evidence it seems that Origen was a
“witness to an established ecclesiastical practice of
indulgence, which although opposed to the text of Holy
Scripture, he justifiéd it by the authority of merciful
condescension possessed by the Church in the same manner

as 1t had been exercised by Moses in the 01ld Testament(B)o

1) ibid, P.G,17, 289 cf Pospishill, op. cit. p., 146

2) " "Hon 6€ moapd yveypaupn€va nal tivec t8v nyovnévwv the

3. ? V' d 114 ~ b4

EunuAnolag enétpepbyv Tiva, wote IBviac tol avbpbg, yanetle
oBal yuvatua, nopd té veypaup€vov u€v morolvieg ev ¢ Afhe-
utar® "Tuvh 8& €o’8oov xpbvov TH & avfip adtfig" nal té
"“Apo obv poiLyxahlc Ypnuotloet 1 yuvh yevouevn dvdpl étépy
Ldvtog 100 avbpbde', ov uhv mdviy aldywge elndg v&p thv
ovuneptpopdy tabtny ocvyuploer yeivpdvov énvtpénecbas naph
t& &n’dpyxfic vevonobetnuéva nal yeypappéva®,ibid, F.G, 17,289
3) Pospishil, op.cit. p. 146 see also Appendix I "The
notion of Zconomy in the Greei Orthodox Church, p. 283
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St, Cyprian, Bishop of Carthage, (200-258), writing
to his son, Quirinus, stated that

(1) PL.6, 1080 ;

" a wife ought not to depart from her husband, or
if she should depart, to remain unmarried"(1).

This passage, as V,J, Posplishil comments, was clearly
directed against unjustified divorce, that is one in which }
there is no question of adultery. It also forbids the
remarriage of the wife, but does not mention the husband,
a quite unexpected omission at a point where it would have
been anticipated that Cyprian say something about the
innocent husband's remarriage, either permitting or

forbidding it. It cannot, therefore, be deduced from this !

passage that St, Cyprian considered the remarriage of an
(Z)Fbﬂfiik;e. innocent husband invalid(z).
9p. Ci¥. PP ltbeo1vR _ _
Such then was the teaching on marriage and divorce
of the ante-Nicene Church, based on the writings of some
of the most representative Apologists and ecclesiastical
thhers and writers of that time. The Apologists, being
in the defence against serious accusations, it was natural
for them to exaggerate in the direction of strictness,
Their line of argument is understandable if one considers
that their accusers were pagans, who, in any case, could
not have understood the connection of marriage with the
Bucharist and the union of Christ with His Church,
Nevertheless there is ample evidence in the latter Fathers
and writers of a deeper theological and sacramental content
of Christian marriage and of a certaln tradition of leniency
towards divorce, which was already established and exercised
by the authority of merciful condescension possessed by

the Church,




d, Marriage in the post-Nicene and Byzantine era

The law of marriage and divorce during this period
could be traced in the relative pronouncements of the Local &
General Councils and the various sentences of the
Fathers on matrimonial matters, which were confirmed
as canons by the Quinisext Council of Troullo (861-962
and also in the various enactments, Novels and
legislations of the Byzantine Emperors(Z),

As already has been mentioned, both at the time of
persecution by and during her alliance with the Roman
State, the Church was obliged to conform with the civil
legislation regulating marriage. Even when Christianity
became the prevailing State religion there was a wise
reluctance from the part of the Church to force a
conflict; not thatthe Church was indifferent to the
issue of marriage or that she had no specific point of
view but because as St, John Chrysostom explains it :

" The Kings pronounce the laws which often are not
all usefull, but we obey them, In the question of
marriage, in matters of wills, we do not react
following our proper judgement; but besides the
royal orders we are constantly submitted to their

decisions and 1if we react against their ( 3)
dispositions, our action will be null and in vain"

1) Hamilcar Alivisatos, Holy Canons and Ecclesiastidal Laws,
2nd ed. Athens, 1949 of General Councils pp. 26~-133; of
Local Councils pp. 322-483; of the Fathers pp. 134-321

"Aptina PANLBLZ&Tov, Of ‘Iepol Kovdvec nol ot "EnnAnciactinol

q ”. L4 . :
2 Bl Hiosadaianis (439); Justiniants =) Institutions (533)

b) Dipests or Pandecte (533); c¢) Codex Justinianus (534);

d) Novels; Leo 3rd Isaurus and Constantine 5th Eclogae (741)
Basil's 1st the Macedonian and his sons' Leo and Alexander

a) Prochiros Nomos or Procheiron (878) b) Epanagoge (884);
Basil's 1st the Macedonian and Leo's 6th the Uise "Vassilika"
3) John Chrysostom, Ad pop, Antiocheanum, Homily XVI, 2

P.G., 49, 164

e




During the period between Constantine and Justinian
mutual consent was all that was as a rule necessary under
the Civil Law for a dlvorce with power of re-marriage; and
a study of the laws of Constantine, Honorius, Theodosius
and Valentinian will show how far they were from.the
Christian standard(l). This is evident also from the
writings of many Fathers of that time, For example, St,
Gregory of Nazlanzus in one of his sermons he notes the
difference in treatment of the wife and of the husband;
the difference between the teaching of the Church and
the laws and customs prevalent :

" A wife plotting evil round the bed of her husband
commits adultery, and sharp thence are the penalties
of the law, But is a man, committing adultery against
his wife, guiltless ? I do not hold this law;

I praise not this custom, Husbands were the makers
of the law, therefore the law is against the wives'"(2)

He is clear that only adultery, because of confusio
prolis, can be a ground of divorce; all else must be
patiently endured :

" the law grants divorce for every cause, But Christ

not for every cause: rather He allows separation
only for adultery, all other things He commanded men

to endure patiently. And He allows adultery because
it maikes spurious the offspring"(3).

1) Wilkins, op. cit. p. 69

2) " nal yuvh pév nonbc Bovievoonévn nepl noltny dvbpde nou=-
x&tav, sl nunpd évteflev t& 1Hv vépwv Emutlnral &vfip 58
natanopvelwv yuvaindg, dvebbuvog § 00 6&xopat tabrny Thv
vopofeclav, ovn &navvd Thv ocuvhderav. “Avbpeg hoav of VOO~
Betobvreg, 614 Tolto natd yuvauudv ¥ vopoBecla, Oratio xxxvii

P.G. 35, 296 ff It 1s worth noting that this sermon was
delivered before the Emperor Theodosius at Constantinople,
see Wilkins, op, cit, p. 80 '

3)1 8 pév vbpog natd nioav attlov 16 &dnootborov 6LowgL® XpL~
otbg 88 ol nutd wdoav altlav: &ANE ouyyxwpet név pdvov ywpl=
LecBbor tfic ndpvng, T4 6& HAAa médvta @LAocowelv nelebere Eal
tiv nbpvnv, Sti voBeber 18 vévog" ibid. P,G.35,396
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St, Gregory of Nazianzus goes on to urge the utmost

care before divorce, " do not cut off rashly, do not separate"

Another Father of the Church, St. Asterius, who lived
by the end of the fourth century gives a very unpleasant
picture of the life of certain Christians of his time, who
acted according to the Civil Law ¢

"* But hear now, ye hucksters, of such marriages and

who as easily assume your wives, as you put on
clothes; ... believe that marriage is severed by

death alone aumd by adultery;... I praise the husband
who flys from the designing wife, who cuts asunder

the bond by which he is bound to the asp or the viper'(2).

As regards, therefore, divorce and re-marriage "“it
appears that during the two centuries between Constantine
and Justinian the iegislation of the State relative to the
vital question of divorce is practically untouched by the

influence of Christianity, In formal divorce bona gratia

and divorce by mutual consent, both contrary to Christian
teaching, are freely allowed. The principle of further
marriage after separation is fully maintained for the
innocent party, and usually under restrictions for the

gullty person as well. The causes of legal divorce are,
indeed, limited, and the penalties for unjust repudiation
made more severe; but the strict principle of indissolubility

of the marriage bond ... 1s completely ignored"(s).

1)y Im Teung 6& _mpomnetie, un xwpfopg" ibid. P.G. 35, 396ff
2) " duoboate HE vBv, ot toltwv nénniow, Haf td¢ yuvaTuag,
G Lu(TLa, ednbiug usrsv&uousv0L° cea nstoenre, Sty vépog
Oavbty pdvy ol poryetq drombnretar® ... Enalviv 18y wvy&vta
qu unCPouKov, t8v bbanowavra t8v deondv, é npdg thy donloa
7 Thv ryu&vnv npocebédeto" FLfth Homily on Matthew xix ,
P.G. 40, 164 ff

3) Howard, G.2., A History of Matrimonial Institutions,

Chicago and London, 1904 vol,II p. 31; cf Wilkins op, cit.p.69
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Under the Justinian's law the constructive factor
of marriage lay only in the mutual consent of the parties
who were to marry

" Marriage is effected by mutual agreement and does
not require besides this any deed fixing the dowry"(l).

This mutual agreemet was made public in three different
ways according to the three classes into which the citizens
were divided 3
1) those who were of a high class,

2) those who were of a middle class, and
3) those who were of a low class (2)

When people of the high class wanted to marry it was
required of them to sign the so called formal marriage
'settlement(B). Those of the second class were allowed to
marry without any written agreement, but they had to have
their marriage attested by an official of a Church in the
presence of three or four witnesses and their marriage

(4)

should be registered in its archives « The third class

(5). The only

were free to marry without any such formality
common element required in all three cases was just the
mutual consent of the parties concerned to take each other
as husband and wife,

The proper age for marriage in Justinian's law was
the fourteenth year for the man and the twelfth year for

(6)

the woman . When pareﬁts realised that their children

1) Joyce, op. cit. pp. 196=197

2) Phedon Koukoules, Life and Civilisation of the Byzantines,
vol, 4 The Marriage, Athens 1951 pp. 70-147(in Greek)
Paldwvog KovmovAE, BuZavtividv Bfog uafl ToAiTiondg, T. A°

‘0 T&poc, 'ABfvar I95I, co. 70-1047

3) ibid. cf Joyce, op. cit. pp. 196-197

4) Koukoules, op. cit. p. 98; Joyce, op. cit. p. 196

5) ibid. v, 197; Xoukoules, ov. cit., p. 98

6) ibid. p. 76 -
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had reached the age of marriage, they were then taking

care for their marriage by chosing the bride or bridegroom

(1)

and arranging about the marriage with their future in-laws °

For this purpose also it was usual to employ the help and

services of friends or relatives or even special people

(2) 1. ohw C‘wgsﬁ%fw (2)

P6.SI, 183 2<5;
Y ITE
Cﬁ,Kom&ouQ@%
ep. o't pp.
S .

who were known as matchmakers or mediators
By the beginning of the ninth century the Churchis
blessing of marriage recelved the Imperial sanction and

was put on an equal status with the simple contract of

(3)

marriage'~’. This Church blessing was declared to be ;

indispensable and it was required not as the essential

)

element of marriage but as the necessary legal formality

1) ibid., p. 78 Though age limits were required for
contracting a marrlage, the case was different for

espousals., For political or social reasons or for the sake
of inheritence, very often parents used to arrange espousals,
as also the nomans did, from the very early age of their
children, writing contracts of future marriage and offering
or receiving dowary deposits ( Digest titl., 1, 1 = where

also a fine was prescribed in case of breach; Ph, Koukoules,
op, cit. p, 78). According to the old laws such espousals
could take place at the age of seven ( Digests 23, 1,14;
Novel 109 of Leo the Wise P,G, 107, 640; Constantine
Porphyrogenitos'Digest of Laws P.G. 113, 492) A decree by :
Emperor Alexios Comninos (1107) commenting on such arrangements |
stated "not that they form complete espousals, but that they
only strengthen the promise of espousals" Ph, Koukoules, ibid,
p. 78 References about such arrangements were also made by
Symeon of Thessaloniki, On the Sacred legal Marriage, P,.G,
155, 505, and about the matchmakers by St. John Chrysostom,
P.G, 51, 233; 61, 117; 51, 253. Parents then, at that time,
had full powers regarding their children's marriage, unless
they had been formally or at least practically emancipated.

If however the father refused his consent unreasonably, an
appeal was possible to the civil courts and his refusal

could be set aside, Ph, Koukoules, ibid. p. 75;cf Joyce,

op. cit, p. 75

3) Eighty-ninth Novel of Emperor Leo VI P.G, 107, 601
Koukoules, op, cit. p. 93

4) ibid. p. 93

s e e i i o=

i e o it = g 202 ) e g

L BArToT R e

A V)



B atat

2=

Such was the legal status of ecclesiastical marriage
that, where slaves were concerned it was often impossible
to take place, since the masters feared that the Churcht's

blessing might be used as a ground by the slaves for a

(1)

claim of freedom » The matter was finally settléd by

Emperor Alexios Comninos (1048~1118), who issued a decree

in 1095 forbidding that slaves should be barred from
(2)

eccleslastical marriage
In Justinian's law there is no hint about the
indissolubility of marriage, His legislation was utterly
at variance with the Church's teaching and divorce was
granted on several grounds which at first were as follows 3

1) treason against the Emperor,

2) adultery of the wife, whereas adultery on the part of
the husband did not give the wife a claim; but if he
intended to lead her to commit adultery she could
divorce him,

3) if either party plots against the life of the other
or knowing the intention of a third person to take the
partner®s life, falls to make it known,

L) if the wife feasts with other men without her husband®s
knowledge or frequents the baths with them; if she
passes the night away from the house of her husband,
except it be the house of her own parents; or again
i1f she frequents theatres or racing games without the
knowledge or against the will of her husband,

5) if the husband should accuse his wife of adultery and
fails to substantiate the charge, she is free to
divorce him, So too, if he lives in notorious concublnage
with another woman and does not cease, even after being
twice admonished by the parents of his wife or by some
other person of credit(3)

1) Eclogea I, 1; Vassilika II, 3 cf Zhishman Jos., The Law
of Marriapge of the Eastern Orthodox Church, vol, I p. 295
Athens, 1912-1913 (in Greek) zfgpay *Tuo." T8 6fxaiov tof
'lﬁuov ¢ "Avarohunfig "0pBob8Eou *EnunAnolacy TouoL R - 13y
AOfjvar I9E2-I9I3
) &B;g, pP. 295 cf Corbett, op, cit. p, 241ff
3) Zhishman, ibid, vol, II pp, 755-801; Corbett, ibid.pp.24lff




These grounds were enforced in 536 A.D, and six years
later three more were added by Justinian's Novel 117 :

1) entry into religion,

2) impotency,

3) captlv1ty(l)

The same lovel abolished divorce by mutual consent,
which until then was possible through previous legislation;
but this abolition caused much dissatisfaction and
justinian's son and successor Justin II was obliged to

(2)

repeal his father's enactment and for nearly two hundred

years divorce by consent was permitted wunder Byzantine
rule(j).

Most of thesé grounds were directly violating the
Christian teaching of indissolubility and the discipline

of the Church, which on the basis of the Matthean exception
very reluctantly accepted only one ground for divorce,

This teaching of the Church was expressed in the writings
of various Fathers amongst whom St, John Chrysostom (347)

allows separation for adultery :

" Whoever puts away his wife, except for the cause
of fornication, makes her to commit adultery'(4).

But there is no dissolution of the marriage bond or

(5)

remarriage St, Chrysostom repeatedly uses the phrase

1) Novel 117 (542); Zhishman, op, cit. pp. 808 ff;

Corbett, op, cit. pp. 247 ff

2) Novel 140 (566) Zhishman, op. cit, vol, I pp. 195ff

3) Joyce, op. cit. p. 370

4) 18 y&p, “Og qv anoxuon thv yuvaina ad1ol, napentdc Adyvou
nopvelag, moiel adthv uouxaoeaL"De Virginitate, 28, p.gG,

59, 527; cf Wllklns, op._ cit. p- o2 )

5)" 0 6& avﬁp, niv thv aravrmv apyokemrspav exg yuvaTua,
ogtépyetav nvoyu@Cerac v BovAelov, ual Abouy odbculav, odbd
6LEFobov tabtng ébvatar g beonotelag EUpELV” ibid,

P.G. 59, 527
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" jet her remain unmarried or be reconciled
to her husband" (1).

Also when commenting on Matthew v, 31, 32 St, Chrysostom
states of the woman cast out @

" for when cast out she continues to be the wife
of him that expelled her'"(2).

St, Basil (360) too allowed separation to the wife
as well as to the husband on the ground of adultery or
hindrance to spiritual 1ife

" the husband ought not to be separated from his

wife, or the wife from the husband, unless one be
talkken in adultery or hindered in piety"(3).

St, Basil feels uncomfortable of the customary
practice, prevaleqt at his time and even in the Church,
which treats the wife with greater strictness than the

()

husband « According to this laxity of practice :

" husbands, even when committing adulteries and
are living in fornication, should be retained by
their wives™(5), but

" if a husband is left by the wife, he is pardoned

and she who dwells with such a man is not condemned"(6).

I) " Mevétw vé& ofv ” g &ve "
De Virpinitate, B.a. 59°‘Y°‘“°C' g b Svoet ratahayfirg

2) " Kol vé&p eannOetca ueveb 1ol énB&ANovToc ovoa yuvh"

Wilkins, 9p. CLE
ST 0T 60 avbpa 0n6 yuvaiubg 7 Yuvatna &né &vopdg

“xwplleobar, el 1§ Tug v &nt nopvelq ak@ n ele thy Oeooé—
Perav nwAfntey Moralia Reg. 73, ¢ 1'Pp,G, 31, 692ff

Wilkins, ibid. p. 77
4)Wllk1ns, ibid. p. 78
5) "'y ot ovvneeua nol LOLxeuovraQ avépag wal Ev nopvelaig

ovrag watéyecOol Yné yuvaluBv npoogtdooeL" Letter 188
( Canon 9 ) cf Wilkins, op,  cit, pe 78

6) "'o bs naTaKeLmesz ouyyvwotdg €oti, nal & ovvorroSoa

3 Touovrm o natanplverow" Canon 9 cf Alivisatos, OP. Ci¢
L]

p. 361
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However,for those who violated the Church rule not
to re-marry after separation, St. Basil sanctions the
following penance ¢

W If anyone foresakes his wife and marries another,
he shall remain for a year in the lowest, two years
in the second, three in the third, and one year in
the fourth grade of penitence™(1),

This Canon of St, Basil was later sanctioned by the

Quinisext General Council in Troullo (692)(2). One of the

early Fathers who explicitly accepts divorce with the
right of re-marriage is Epiphanius (402), Bishop of
Salamis in Cyprus, according to whom :

" whoever is unable to be satisfied with one wife
after she is dead, or separation having taken place
on account of some pretext, fornication, adultery,
or evil cause, if he is joined to a second wife or
a wife to a second husband, the Divine word does not
accuse him nor excommunicate him from the Church and
from life; but hears with him because of his
infirmity; not that he may have two wives together,
the first still surviving; but separated from the
one if it should happen, he should be lawfully
joined to the second. This man the Holy Vlord pities
and the noly Church of God; especially if such a
man is pilous as regards the other things and lives
according to the law of God"(3).

I) "0 usvrot narakuuu&vwv thv vopluwg adtd cvvawesfcav yuvaTaa,
nal étloav ayéucvog,... Evioutdy npocnkafatv, dretlav Enanpoli-
cBat, Tpucrtav unonﬂnreuv, 9 6€ eBéouw cuvforao@aL t0tlg mi=-
ototg, »al oltw tfic npoowopag uarafuouc@au, g&v netd daupduv
petavohowor" Canon 77, Alivisatos, op, cit. p. 382

2) Canon 87 of Troullo, Alivisatos, ibid. p. 111

3) " S o5& pufh duundelc T uLa apKFOOHVQL Texsvtncﬁon n €venev
TLvog npoeloewc nopvefag n povxelag 7 uaunc attlag xwpbouoﬁ
choufvov, bvvomocvra Gsvrspa YuvaLut n yuvﬁ ésurepw avbpf

ovrt altidre $ 0etog Abyog, 0368 &nd 1fig Vnnkqofag uwﬂ Tﬁg

fung anonnpurreu, akka 6LaBaOTo§cL' 5L 16 dobevéce oux Lva

bvbo uvabnaq Enl 18 avmo oxf CTL neprobong tfig nibg, &AN'4&nd
nLég anooerctg, bevtépa, el ruxousv, véuw ocuvapdfivar. 'Bheet
tolitov 6 ayuo% Abyog mal 1 aYLa B8ecol ’uuahnoia péhiota el
tuyxbver & toroftoc th FAho - edhaBhc, nal xath vépov Beol no-
Avtevbpevog" ; Panarion lix, cap, 4; ‘ilkins, op. cit. pp.79-80
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Justinian's legislation on divorce, which was

included in his 117th Novel was eventually treated as a

rule for the practice of the Church, Evidence for this is
given by two of the greatest canonists, who flourished at
the end of the 12th century, Valsamon and Zonaras, who
explicitly stated that St, Basil's 9th Canon concerning
the indissolubility of marriage no longer held good in

(1)

view of the changes made by Justinian's law
The grounds for divorce were gradually extended and

before the fall of the Byzantine Empire (1453) to the l

already mentioned grounds the following were also added : }

1l) insanity,

2) abortion,

3) prenuptial unchastity on the part of the wife,
4) unnatural vice on the part of the husband,

5) implacable hatred on both sides, rendering conjugal
life impossible,

6) apostasy from the Christian religion or entry into

(2)

an heretical sect
Most of these grounds were directly violating the
Christian principle of the indissolubility of marriage,
The Church, desplite her reaction by means of protests
and direct opposition, could do nothing but yield to
the influence of the State and accept its law in her

(3)

practice

1) Valsamon and Zonaras! Commentaries on St, Basil's 9th
Canon, P.G, 138, 622ff

2) Zhishman, oyp. cit, vol, II pp.755-882; cf Joyce, op, cit.
ppo 3?7"8

3) ibid. p. 377-8; see also chapter 3 of Part IT Po 208f




There were cases, however, where the Church refused
to compromise her position, took appropriate action and
led the State to legislate in favour of her position. The
case of consanguinity is such an example, The Church
abhored the mixture of the same blood and therefofe she
objected to permission been given for the marriage of

first cousins, which was allowed by the Emperor Arcadius

(405) whose law was incorporated in Justinian's Code(l).
The Church had no power to dispute the legal validity of
such unions, but she had the power to subject those who
entered them to penance by refusing them the sacraments

(2)

for a period varyipg from five to ten years « BEBventually,

the Byzantine Emperors came to favour the Church's doctrine

and thus Leo III (740) forbade the marriage between second

(3)

cousins
An important turning point for the Orthodox Church

with regard to marriage was the Quinisext Council in Troullo

(692)., Contrary to a widespread practice of previous ages
that Council ruled that candidates for Holy Orders should
not be debarred from the use of marriage, though they were

(4)

forbidden to marry after ordination o

1) Mellissinou Christodoulou, Impediments to Marriage in the
Eastern Orthodox Church, Constantinople, 1889, p. 61(in Greek)

ysktconyov’XpLoroboﬁ§ou, T4 KoAbpata tof Tépov év 1 *AvatoAuuf
0p0086cyw "HurAnola, By KwvoTavrtivoundnet, 1889

2) St, Basil's 7?7th Canon, Alivisatos, op. cit., p. 382

3) Eclogea 11, 2, Christodoulou, op. cit, p. 62; Leo's

prohibition reappeared in the legislation of Basil the

Macedonian(878) (Procheiron xxxix, 72),Christodoulou, ibid,

P. 62; and later on was incorporated by Leo VI(88%4) in his
Code Vassilika, 1lib, ix, titl, 3?7, c. 76; ibid. p. 62

L4) Canon 6 Alivisatos, op. cit. p. 79; Bishops were forbidden
to cohabit with their. wives who were required to retire to

a lionastery at some distance (Canon &8). If before ordination
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The Council also established a rule of spiritual
( kinship by virtue of which a sponsor at baptism was

forbidden to marry the mother of his god-child, such

(1)

marriage being treated as vold . Furthermore, extending {

the rules laid down by St. Basil the Great(a) the Council
of Troullo forbade marriages in the following cases of
affinity : :

1) of a person with his first cousin,

2) of father and son with mother and daughter,
3) of father and son with two sisters,

L) of two brothers with mother and daughter,

(3)

5) of two brothers with two sisters

The question over affinity saw further developments,
In the year 997 a Synod was held in Constantinople under
Patriarch Sisinius, which prohibited the marriage in the
fifth degree of affinity, i.e, of an uncle and nephew
with two sisters, or, an aunt and niece with two brothers,
The same Synod also prohibited marriage invthe sixth degree

i.e. of two brothers or two sisters with two first cousins(Q).

a priest had contracted an unlawful marriage in good faith,
he was suspended from exercising his office, and the
marriage was dlssolved (Canon 26), and a monk attempting
marriage was to be treated as a fornicator(Canon L4L) see
Alivisatos, op., cit, pp. 79ff

1) Canon 53 Alivisatos, ibid. p. 99

2) Canon 68 concerning the condemnation of marriages between
relations in the first and second degrees of affinity, i.e.
between a man and his mother-in-law or sister-in-law,
Alivisatos, ibid. 379

3) Canon 54, Alivisatos, ibid. pp. 99-100

4) Synodical Tome (997) P.G, 119, 727
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This Synodical decree later recelved Imperial confirmation
and so regarding affinity the cases forbidden were up to

(1)

the sixth degree . By the beginning of the twelfth

century the prohibition was extended to the seventh degree
i.e, of mother and daughter with two second cousins(a).
Another kind of relationship of affinity known in
the Greek Orthodox Church was that which involved three
families, According to the impediment of this kind a man
could not marry the widow (or divorced) wife of his step-

son; and similarly, a woman could not marry the man, who

had been the husband of her step-daughter. This

relationship was placed in the first degree but later on

the impediment was extended up to the third degree(B).

Matthew Vlastaris, another Greek Canonist who lived in the
fourteenth century (1335) says that consanguinity in his
time was an impediment up to the seventh degree; affinity
was an absolute bar to the fifth degree; and affinity of

three families was an impediment up to the third degree

(4)

inclusive « The same Council of Troullo extended the

(5)

prohibition of marriage with unbelievers to the case of

(6)

heretics , but the marriage of two unbelievers or of two

heretics was to stand good after the conversion of one
party, on the ground of St. Paul's saying that the
(7

unbelieving husband is sanctified by his wife

1) Zhishman, op. cit. pp. 6L2ff
2) Christodoulou, op, cit. p. 82
3) ibid. p. 154

L) P,G, 119, 1236 '
5) Canon 14, Fourth General Council (451) Alivisatos,ibid.p.54 .
6) Canon 72, Alivisatos, ibid. p. 106

?) I Cor. 7, 12-16, Alivisatos, ibid. p., 106




The legislation of Justinian which was mainly the
foundation of the later development of the Byzantine law
had shown how far Christian doctrine could affect the law
of the Empire, and left this sufficiently at variance with
the Canons of the Church, There were, therefore, two poles
governing the laws of marriage, sometimes perfectly
distinct and sometimes contradictory which eventually
became complementary, This is clearly illustrated by the
comment of the twelfth century canonist Valsamon, en the

93rd Canon of the Quinisext Council :¢

" since, he says, the Canon and the laws thus differ
one may ask which should he obeyed ? The answer is
both, A woman who marries again before being certain
of her husband's death, both Canons and laws call an
adulteress, But i1f she is the wife of a soldier she
may benefit by permission of the Canon to remarry only
if she fulfils all the conditions for such a marriage
laid down by the civil law"(1). {

The Church, who originally had to make concessions
in the long run was able to turn what was considered at
first as a purely civil affair into an officially
recognised religious and ecclesiastically controlled
institution, In 1306 Andronicus the Elder, in conjunction
with the Patriarch Athanasios forbade any contracting of
marriage without the knowledge and intervention of the

(2)

parish priest . The Empire was now reduced within narrow
bounds, but the influence of the Church extended far, and
in this way was established an ecclesiastical control of
marriage which survived the fall of the Byzantine Empire,
to become the fixed rule of the Ottoman Empire for the
members of the Orthodox Church, Ecclesiastical marriage

was henceforth the only kind of marriage recognised as

valid by the State,

1) Lacey, op. cit. P. 105 2) ibid. p. 105



PART I

1, The Law of Marriage and Divorce in England up to 1850

Before and up to 1850 the administration of the law
concerning matters of marriage and divorce in England
rested in the hands of the Church of England(l>, and the
law applied was founded malnly on the pre-Reformation

(2)

Canon law of the Western Christendom , which adhered
to the concept of marriage as an indissoluble union
dissolved only by death(s).

With the Reformation in England came the repudiation
of the claims of the Roman Church(Q). One immediate effect
of this was the tightening of the marriage bond, in a way

which had not been previously felt, owing to the widespread

practice and system of dispensations "obtained by various

fictions and devices which were a fruitful source of

(5)

ecclesiastical revenue"

1) Report of the Royal Commission on Marriage and Divorce,
London, 1956, p. 4; The Church and the Law of Mullity of
Marriage, Report of a Commission appointed by the Archbishops
of Canterbury and York, London, 1955, p., 17

2) Reginald Haw, The State of liatrimony, London S,P,C.K. 1952
p. 60

3) Wilkins op,., cit, p. 129 where he says "whatever was the
practice of Rome, the Church held to.the indissolubility of
marriage". It is perhaps worth noting here that the Roman
Church considered the question of marriage at the Council of
Trent (1545), according to which ( Canon 7 ): " If any one
shall say that the Church errs, when it taught and teaches
according to the Evangelical and Apostolical doctrine that
the bond of matrimony cannot be dissolved on account of the
-adultery of either of the spouses; and that both, or even the
innocent, who has not given cause by adultery, cannot, so long
as the other partner is alive, contract another marriage; and
that he commits adultery who, his wife having been dismissed,
has married another, and that she, who, her adulterous husband
having been dismissed, has married another; let such one be
accursed (anathema), ibid. pp. 141-142

L4) ibid, p. 145 5) ibid. p. 145
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During the period after the Reformation the: main i
authoritative formularies of the Church of England were h
the 1603 Canons and the Form of Solemnization of Matrimony

in the 1662 Prayer Book(l), which could be considered as ;

the official expressions of the Church's views on marriage
and divorce at that time(a). |
The contents of the service testify that marriage is

a divine institution which should not be dissolVed(3) and

the very heart of the service is the exhange of vows

between the parties, which involves a permanent union

= arl

"until death us do part" and concludes with the solemn

warning that "those whom God has joined together let no

(4

e A it

man put asunder"

Both Joyce(5) and much more fully Winnett, document
the position from the end of the sixteenth century :

" The Church of England officially was commited to
the old standards of law and practice concerning i
marriage, but side by side with this the opinion |
held by many influential Churchmen that adultery j
dissolved the marriage bond and that the innocent j
husband was free to remarry, an opinion which in %

a number of instances found expression in practice"
( by special Acts of Parliament ) (6)

:
1) Apart from spelling and the giving of gold and silver E
with the ring the essentials in the Form of Solemnization {
of Matrimony in the 1662 Prayer Book remained unchanged !
from its previous editions of 1549 and 1552, Atkinson, op, cit.!
P. 59

2) Haw, op. cit. p. 60

3) Atkinson, ibid. p. 59

L) W.X, Lowther Clarke, Liturgy and Worship, London, S.F.C.K.
1950, p. 465

5) Joyce, OD. cit, De L2l

6) A.R, Winnett, Divorce and Remarriage in Anglicanism,
Macmillan, 1958, p. 55; see also The Church and Marriage,
Report, 1935, op. cit, p. 15 and Atkinson, op. cit. p. 62
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The law of the Church as set out in the Canons of

1603 allowed only separation or divorce a mensa et thoro,

and prescribed that a bond must be taken in all sentences
of such separation ¢
't that the parties, so separated, shall live“chastely
and continently, neither shall they, during each
othert's life, contract matrimony with any other
person"(1l).

It appears, therefore, as David Atkinson suggests,

that the Canons of 1603 were formulated as a need for

disciplinary precaution in the light of frequent remarriages,

rather than from the belief in the inherent indissolubility

of the marriage bond"(z).

But bvefore proceeding any further with the question
of divorce and remarriage in the pre-1350 period, it would
be necessary to give here very briefly a historical

background relating to the formalities of marriage.

Until the middle of the eighteenth century a marriage
could be contracted in one of the following three ways :

(a) In facie ecclesiae, after the publication of banns or

upon a licence before witnesses, and with the consent of
the parent or guardian of a party who was a minor. Such a
(3)

marriage was obviously valid for all purposes .

(b) Clandestinely, per verba de praesenti before a clerk

in holy orders, but not in facie ecclesiae., This was as

() |

valid as if it had been solemnised in facie ecclesiae

1) The Church and Marriage, Report, 1935, op., cit. p. 16;
Atkinson, op. cit. p. 62

2) Atkinson, ibid. p. 62

3) P.M. Bromley, Family Law, London, 1976, p. 34; Lacey,
op, cit. pp. 138ff ,

L) Bromley, ibid. p. 34; Lacey, ibid. p. 166
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(c) Per verba de prescnti or per verba de futuro with

subsequent sexual intercourse, but where the words were
net spoken in the presence of an ordained priest or deacon,
Whilst such a marriage seemed not to produce all the legal
effects of common law, it was nevertheless considered as
valid for many purposes. Such a union was indissoluble,
so that, if either party to it subsequently married amother,
the later marriage could be annulled. Moreover either
party could obtain an order from an ecclesiastical court
calling upon the other to solemnize the marriage in_ facie
ecclesiae(l).

It was not surprising that the common law favoured

the publicity of marriage in faecie ecclesiae, for upon

the existence of the union might depend many property
rights and tne identity of the heir at law, Consequently,
there developed & rule that the wife was not dowable unless

(2)

she was endowed at the Church door . But in the course

of time, it seems, the reason for the common law insistence
upon such a marriage was neglected, Neither the publishing
of banns nor the presence of any other witnéss was any
longer consldered necessaryEBgnly the presence of a priest

(or, after the Reformation, a clerk in holy orders) came

to be required, so that eventually the rule was laid down

1) Bromley, op, cit. 33; Haw, op, cit. pp. 33-34
Lacey, op, cit. p. 148

2) Bromley, ibid. p. 33; Haw, ibid. p. lii4

3) Bromley, ibid, p. 33; Lacey, ibid. p. 148




that a valid marriage at common law could be contracted

only per verba de praesenti exchanged in his presence(l)

It was natural that from such a state of affairs a large
number of social evils would result, A person who had
believed himself to be validly married for years.would
suddenly find that his marriage was a nullity because of
a previous clandestine or irregular union, the existence
of which he héd never before suspected. Children would
marry without their parents' consent, and if the minor
was a girl with a large fortune, the old common law rule
that a wife's property vested in her husband on marriage
made her a particularly attractive catch(a). Clergy who
traded in clandestine marriages and were known as "the

(2)

Fleet parsons™ were thriving . By the middle of the

eighteenth century things were so much out of control
that there  was danger that such marriages would become
(4)

. the rule rather than the exception

It was to stop these abuses that Lord Hardwicke's

Act was passed in 1753, To secure publicity this Act
enacted that no marriage should be valid unless it was
solemnized according to the rites of the Church of England

in the Parish Church of one of the parties in the presence

1) Bromley, op, cit. pe. 34; Lacey, op, cit. p. 166
2) Bromley, ibid. p. 34

3) Haw, op. cit. pp. l44=148

4) Bromley, ibid. p. 34
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(1)

of a clergyman and two other witnesses . Unless a licence
had been obtained, banns had to be published in the Parish
Churches of both parties for three Sundays, If either party
was under the age of 21, parental consent had to be obtained
~as well, unless this was impossible to obtain or was
unreasonably withheld, in which case the consent of the

Lord Chancellor had to be obtained., If these provisions

were not observed, the marriage would be null and void,
though by the Church's law they were irregular but not
invalid(a).

Lord Hardwicke's Act put a stop to clandestine
marriages in England, but it caused an almost greater
soclial evil, Many couples deliberately evaded the law by
getting married in Scotland. This was particularly the
case when one of the parties was a minor and parental

(3)

consent was withheld o In an attempt to prevent this
Lord Hardwicke's Act was amended and replaced by a new

Marriage Act of 1823(h). According to this Act a marriage

was to be void only if both parties knowingly and wilfully

intermarried in any other place than the Church wherein
the banns might be published, or without the due publication
of banns or the obtaining of a licence, or if they

knowingly and wilfully consented to the solemnization of

the marriage by a person not in holy orders., In all other

1) Lacey, op, cit, pp. 166-168

2) ibid. 175

3) Bromley, op. cit. p. 35

4) ibid. p. 35; Haw, op, cit. pp. 150-151
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cases the marriage was to be valid notwithstanding_any

(1) |

breach in the prescribed formalities . This Act governing

the formalities of marriage in England remained in power ?
for over 125 years(a).

Criticism against the last two Acts that they forced
Roman Catholics and Protestant dissenters to go through f

a religious form of marriage to which they did not adhere

led to the rcmoval of this grievance by the Marriage Act

of 1856(5). This Act brought into existence the

Superintendent Registrars of births, deaths and marriages,

who were empowered to issue certificates to marry as an
alternative to the publication of banns or the obtainiﬁg
of a licence, For the first time since the Middle Ages,
English law recognised the validity of a marriage which
was purely civil in character and completely divorced
from any religious element, by permitting the parties to

marry per verba de praesenti in the presence of a

Superintendent Registrar or a Registrar of marriages and
two other witnessesgq%he Act went even further by
permitting places of worship of members of denominations
other than the Church of England to be registered for the
solemnization of marriages in accordance with whatever
religious ceremony the members wished to adopt, provided

that at some stage the parties took each other as husband

1) Bromley, op, cit. p. 35; Lacey, op. cit. p. 175
2) Bromley, ibid. p. 35

3) Bromley, ibid. p. 3%6; Haw, op, cit. p. 155

L) Bromley, ibid. p. 36; Haw, ibid. pp. 155-156
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and wife per verba de praesenti in the presence of a

Registrar of marriages or an authorised minister of i
religion and at least two other witnesses(l). By this

legislation the State accepted the ancient doctrine that
consent and not the action of a priest is the eséence of

(2)

matrimony and this 1s why there was no suggestion from ;

the part of the Church that the marriage of those united
in the register offices were in any way deficient(B).

Concerning consanguinity and affinity before the

Reformation the Canon law of the Church was adopted, but

one of the results of the break with the Roman Catholic
Church was the adoption of a modified code of prohibited

degrees laid down in Archbishop Parker's Table of 1563(4).

This Table was setting out in detail sixty kinship and
affinities, which were declared to be diriment impediments

according to the Levitical law(S). Canon 99 of 1603 gave

sanction to Archbishop Farker's Table by declaring that
all marriages made contrary to it should be dissolved as

vold and the parties so married to be separated by course
(6)

of law . The interpretation of the phrase by course of law

demanded that no marriage made contrary to the Table should
be declared null and void until its validity had been

questioned in and by the ecclesiastical courts(7). If no

1) Bromley, op. cit, p. 36

2) Haw, op, cit, pp. 156-157

3) Lacey, op. cit. pp. 186-187

4) Included in all the editions of the 1662 Book of Common
Prayer,

5) Lacey, ibid. p. 159

6) Haw, ibid., p. 71

7) M‘ po 72




one took the trouble to impeach them, then they ranked
(1)

as valid unions, The Table was endorsed by the

Marriage Act of 1835, coummonly known as Lord Lyndhurst's

Agg(a). The object of this measure was to solve some
difficulties of the seventh Duke of Beaufort, who married
his deceased wife's sister., In order to secure the

validity of his marriage and the legitimacy of the offspring,
Lord Chancellor Lyndhurst procured the passing of this Bill
declaring that any marriages already contracted within the
prohibited degrees which had not been questioned in the
ecclesiastical courts should be held valid, while for the
future all such unions should be null and void from the

(2)

time they have been contracted . However, since there
was a common inclination to defy this prohibition,
particularly in respect of unions between a man and his

(4),

deceased wife's sister a Royal Commission was appointed
in 1847 to inquire into the law of marriage relating to

the prohibited degrees of affinity, which in its findings
expressed doubt whether any measure of prohibition could

be effectual “as these marriages would take place whenever
a concurrence of circumstances gives rise to mutual

(5)

attraction"

1) Haw, op., cit. p. 72

2) The Church and the Law of Nullity of Marriage, The Report
of a Coummission appointed by the Archbishops of Canterbury
and York in 1949 at the request of the Convocations, London,
- 8.,P.C.K, 1955, p, 17; Lacey, op. cit. p. 182

3) Joyce, op., cit. p. 559 -

4) Haw, ibid. p. 123

5) Haw, ibid., p. 72
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With regard to divorce, as already has been mentioned
in the beginning of this chapter, the ecclesiastical courts
which continued to exercise jurisdiction over matrimonial
matters since the Reformation, had no power of making a
decree dissolving the marriage union. The only known form

of relief had been separation a mensa et thoro, without

the right of remarriage, and declaration of nullity, but

(1)

divorce dissolving the marrisge bond was unobtainable .

It appears, however, that in the years immediately after
the Reformation, in some cases, parties regarded themselves

as entitled to marry again after a decree a mensa et thoro

and they found the way by passing a private bill through
' (2)

Parliament on the ground of the wife's adultery . But
the process apart from being slow was also very expensive(B)
In 1669, John Manners, Lord Rosse, having been granted

'a divorce a mensa et thoro on the ground of his wife's

adultery, causad a bill to be debated in Parliament
authorising him to marry another lady, while his separated

(4)

spouse was still alive . The bill was passed in the House

of Lords by a narrow majority of two, with two of the
Bishops having supportad it(5). After a considerable
debate in the House of Commons it was passed there too.

This was an important precedent which was followed with

increasing frequincy, but it was also a turning point in

1) A Century of Family Law, edited by R.H. Graveson and
F.,E, Crane, Sweet and Maxwell, 1957, pp. 4=5

2) ibid. p. 5; Lacey, op. cit. p. 162

%) A Century of Family Law, op. ¢it. pp. 8, 316

4) Haw, op. cit, p. 136; Lacey, op. cit, 162

5) ibid, The two Bishops who supported the bill were Cosin
of Durham and Wilkins of Chester,
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the relations between Church and State., It was an early
step towards independent action on the part of the State
with regard to marriage, and from that time on, it could
be said that divorce was officlally recognised by the
~ State though the only means of securing it was by a
Private Act of Parliament(l).

It is recorded that from 1700 there was about one
divorce, increasing to two or three each year by this

(2) Over the period 1715 to 1850 the total

proceeding
number of dissolutions was, according to the Report of
the Royal Commission of 1850, only 244(3). But the demand
for a cheaper and simpler form of divorce was growing
and reasons were hot hard to find, In the first place,
English wives as well as husbands became aware of the
existence across the Channel of systems of divorce which
were much more liberalsugecondly, the law, so far from
protecting the wife was oppressing her :
" She (the Bnglish wife) is homeless, helpless,
hopeless, and almost destitute of civil rights,
She is liable to all manner of injustice, whether
by plot or by violence, She may be wronged in all
possible ways, and her character may be mercilessly
defamed; yet she has no redress. She is at the
mercy of her enemies™(5).
Thirdly, in a proceeding by a husband against an

alleged adulterer the wife had no right to appear or to

be represented in her own defence, Her moral reputation

1) Actually Lord Rosse adopted the technique of the Marquess
of Northampton who was the first in 1551 to initiate a bill
in Parliament which was made an Act placing him "at liberty

by the laws of God to marry", Lacey, op, cit. p. 163
2) A Century of Family Law, op, cit. p. 4

3) Report of the Royal Commission, 1956, op. cit, p. 4
4) R,H, Graveson, op. cit., p. 7

5) Lord Lyndhurst, speaking on the second reading of the 1857

Matrimonial Causes Bill, Hansard, Parliamentary Debates,
vol, 142, col. 410.

e e e e
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and her economic existence alike rested on the outcome of
proceedings in which she could take no part, and which
themselves might be but the first collusive step between
the husband and the alleged adulterer(l).

The fourth stimulent to the demand for legal reform
lay in the fact that the process for passing a Private
bill through Pafliament was so expensive that only the

(2).

rich could afford to make use of this channel

1) R.H. Graveson, op. cit. p. 7

2) The cost of obtaining such a divorce was estimated in
1853 at approximately £ 700 or £ 800, C,E.,P. Davies,
Matrimonial Relief in English Law, in A Century of Family
Law, op. cit. p. 316; a very interesting illustration of
this point is related by R.H, Graveson in his contribution
The Background of the Century, in A Century of Family Law ¢
" A prisoner had been convicted of bigamy in 1856, The judge
asked him whether he had anything to say why sentence should
not be passed upon him., The prisoner exclaimed 'My wife was
unfaithful; she robbed me and ren awvay with another man, and
I tought I might take another wife!,

The judge ¢ 'You are quite wrong in supposing that., You
ought to have brought an action for criminal conversation;
that action would have been tried by one of Her Majesty's
judges at the Asizes; you would probably have recovered
damages; anu then you should have instituted a suit in the
ecclesiastical court for a divorce a mensa et thoro,

Having got that divorce, you should have pctitioned the
House of Lords for a divorce a vinculo, and should have
appeared by counsel at the bar of their Lordshipst' House,
Then, if the Bill passed, it would have gone down to the
House of Commons; the same ovidence would possibly be
repeated there; and if the Royal Assent had been given after
that, you might have married again. The whole proceeding
would not have cost you more than £ 1.000!',

The prisoner :'Ah, my Lord, I never was worth a thousand
pence in all my life!,

The judge ¢ ' That is the law, and you must submit to it!',

op. cit. p. 8




It seems then that by the middle of the nineteenth
century it was mainly on these grounds that the demand for

a more rational and just system was continuously growing

and prescsing, Very briefly the situation as it existed in

1850 was summarised in the Report of the Royal Commission

of 1909 as follows 3

" according to common law as well as ecclesiastical
law and practice, divorce remained unrecognised; but
the Legislature recognised it in case of a wife's
adultery, and in case of a husband's when his adultery
was accompanied with aggravating circumstances, by
giving a rema=dy through what was in form a legislative,
but in substance a judicial proceeding, which was open,
as a matter of course, on sufficient evidence, to
anyone who was rich enough to pay for it., The cost
and inconvenience were, however, so great that the
remedy was obviously beyond the means of the great ,
bulk of the comaunity"(1). '

1) Quoted in the Report of the Royal Commission, 1956
op. cit. p. 4




2. Conditions and Impediments to Marriage according §

to the Canon Law and the Civil Legislation in

Enrland since 1850

Until 1925 the civil law of England concerning"banns
was that enacted in 1753 by Lord Hardwicke's Marriage Act, }
as amended by the new Marriage Act of 1823, which has
already besn mentioned in the previous chapter(l)°

According to that law, marriage without banns or licence

should be void, though by the Churchf's law it seems to be

considered irregular but valid(z). Open dissent by par=ants !

or guardians after publication of banns rendered the

A

marriage vold, and unless it proved that the parent or

guardian was mentally incapable there was no way of

dispensing with his consent(B). This legislation was J
considerapbly modified in 1925, when an Act was passed,

known as the Guardianship of Infants Act of 1925, which

was primarily concerned with the civil and not the

ecclesiastical side of marriage. For the issue of a marriage
licence to a minor the consent of both parents is now
necessary, 1f they are living together; if they are
divorced, of the parent who has control over the child;
ifvone parent is dead, of the survivor, unless the

deceased parent has appointed a guardian, in vhich case,

1) see pp. 55=57

2) Lacey, op. cit. pp. 166, 175; Haw, op. cit. pp. 149=150
3) Lacey, ibll. pp. 175-176
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of the surviving parent and the guardian, If the minor
is illegitimate, the consent of the mother is necessary,
unless she has been legally deprived of the custody of the

child(l)

o Furthermore the Act protected the minor's right
to marry by providing that the minor may appeal ffom a
parent's or guardian's refusal of consent to a civil
court, which has power to overrule the refusal if it

thinks it

. It also provided that the authority issuing
the licence, whether civil or ecclesiastical may grant a

licence, if it is satisfied that the consent cannot be ;
obtained because of absence or because of some mental ]
disability(B). ' é

By the Age of Marriage Act of 1929 the age at which

persons might lawfully marry was raised from 14 years in

the cese of a male and 12 years in the case of a female
to 16 years in the case of both, and this was repeated

in the Marriage Act of 1952(4).

The ecclesliastical law regarding age and parental

consent was based on Canon 100 of 1603 which forbade but

did not invalidate marriage of persons under 21 without

(5)

parental consent

y
The proposals of 1947 for a Revised §
{

Body of Canons suggested that

Loy

1)"Parental Control and Guardianship"™ by P,H, Pettit in
A Century of ramily Law, op. cit. pp. 72-73

2) ibid. pp. 72-73; Lacey, op, cit, p. 176

%) Lac.y, ibid. p. 177

4) The Church and the Law of lMullity, op. cit. p. 49;
"The English Law of harriage" by T.E. James in A Century
of Family Law, op. cit. p. 30 :
5) W,il, Lowther Clarke, op. cit. p. 465
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" No person who is under sixteen years of age

shall marry, and all marriages purported to be

made between persons either of whom is under sixteen
years of age are void"M,

n Persons under twenty-one years of age (except

they be persons in widowhood) ought not to marry
against the will of their parents or of their
guardians lawfully constituted®(1l).

Apart from the requirements, already mentioned,
concerning banns, proper age and parental consent, the
law of England and of the Anglican Church recognised and
recognises the following additional conditions, which,
"obtaining at the time of the contracting of the marriage,
rendered the two parties incapable of contracting with

each other"(z). These conditions effect either the

consent itself, or the parties consenting,

Of the first class are mistaken identity (i.e., error
as to the identity of the other person) force, madness
and clandestinity. The principle underlying this last
condition is that unless the consent is givem publicly,
in front of witnesses and in accordance with the rite
prescribed by law, there is deemed to be no consent(B)
Furthermore in giving the consent the parties should be
in sane and mature mind so as to be in a position to fully
understand the duties and responsibilities of the contract

()

they enter into

1) The Canon Law of The Church of England, Report of the
Archbishops' Commission, London, S.P.C.K, 1947, p. 128,These
proposals were adopted and promulgated by the Convocations of
Canterbury and York in 1964 and 1969 in Ehe Canons of the
Church of Sngland, London S,P.C.K. 1969 as Canons B 31 and

B 32 pp. 22-23% so to-day the law of the Church over this
point is in complete agreement with the civil legislation,

2) Lacey, or, cit. pp. 196-197

3) Lacey, ibid. p. 197

4) Bromley, op, cit. pp. 71, 87
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To the second class belonged consanguinity and
affinity, impotency and the bond of an existing marriage(l).
This last condition has always been an absolute impediment
by the law of the Church of England, whereas in the law of
the State it is subject to the statutory recognition of
divorce a vinculo,

As regards the impediments of consanguinity ( blood

relationship ) and affinity ( relationship by marriage ),

(2)

these were founded on the book of Leviticus and, as already

mentioned, were regulated in England by Archbishop Parker's

(3

Table of forbidden degrees . This Table, having been

endorsed by the 1835 Marriage Act,remained in force until

1907, Up to that time the State officially accepted this

law of the Church, but the 1907 Deceased Wife's Sister's

Marriage Act was the first of a series of statutes which
followed and gave permission for certain unions that were
prohibited by Parker's Table and were described by Canon

99 of 1603 as incestuous and unlawful(Q). The 1907

Deceased Wife's Sister's Act provided that no marriage
between a man and his deceased wife's sister shall be void
or voidable as a civil contract by reason only of such
affinity; but it is not to be lawful for a man to marry

the sister of his divorced wife(S).

1) Lacey, op. cit, p. 197
2) Leviticus xviii, 7

3) see p. 58
4) The Church and Marriage, Report,1935, op. cit, p. 102;
Haw, op., cit, p. 122

5) The Church and Marriage, Report, 1935, op. cit. p. 102
The word Tsicter' includés a sister oé éhe'%ﬁf?:blood, ibid,
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The Church set up in 1908 a Committee on Marriage

Problems, which declared on that particular question as
follows ¢

" We are of the opinion that marriage with a
deceased wife's sister, where permitted by the law

of the land and at the same time prohibited by the
canons of the Church, is to be regarded not as a
non-marital union, but as a marriage ecclesliastically
irregular, while constituting the parties open and
notorious evil livers"(l).

In 1921, the Dececased Brother's Widow's Marriage Act

extended the provisions of 1907 Act to a marriage hetween
a man and his deceased brother?s widow, and it provided
that a man might not marry the divorced wife of his
brother, or the wife of his brother who has divorced his
brother during the lifetime of such brother(z).

Ten years later a further breach was made in Parker's

Table by the 1931 Marriage Act on Prohibited degrees of

Relationship, which extended the provisions of the 1907

Act and legalised marriages between an uncle and his niece
by marriage, or between an aunt and her nephew by marriage(j)
Accordingly the following marriages were allowed between

a man and ¢

his deceased wife’s brothert's daughter,
his deceamed wife's sister's daughter,
his father's deceased brother's widow,
his mother's deceased brother's widow,
his deceased wife's father's sister,
his deceased wife's mother's sister,
his brother's deceasced son's widow,

his sister's deceased son's widow (4).

® o

o e

oo\ F\wWivH
L]

© o

1) Report of the Committee on Marriage Problems in the
Report of the Lambeth Conference, 1908 p. 143

2) Church and Marriage, Report, 1935, op, cit. p. 102

The word brother was defined to include a half-brother, ibid.
©2) ibid. p. 102

4) ibid. p. 102
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Affinity was no longer a bar'to marriage except in
the direct line and thus in 1931 the law of the State was
in conflict with the law of the Church over these

(13

prohibitions . Another Committee was set up again by the
Church to examine the question of affinity which }eported
in 1935 that :
" our own study of the question has led us to the
opinion that the Table of Affinity presupposes that
a principle lies behind the prohibitions in Leviticus,
which is not to be found there, and that in consequence
the Table should receive full and careful
investigation and reconsideration by the Church'"(2).
In 1937 another Commlission was appointed(B) which
examined the problem from different angles and came to the
conclusion that “while some of the customary impediments
of consanguinity and affinity are everywhere observed, and
spring from an instinctive abhorance of certain unions",
the validity and Jjustification of the remainder depend on
the social organisation which obtains in any community(4),
The Commission was of the opinion that some of the
prohibitions contained in Leviticus were Justified at that
time in the social organisation of the Jews, but they are
not necessarily to be regarded as equally justified in all
times and places. They recommended a revision of Parker's
Table, which should vary in different provinces of the
Anglican Communion, according to their different social

(3)

and moral conditions o The impediments arising from

1) Haw, op. cit. p. 124

2) Report on Church and Marriage, 1935, op. cit. p. 29
3) Haw, ibid. p. 125; Lacey, op. cit. p. 194

4) Palmer's Feport, London, S.P.C.K. 1940, p. 68

5) ibid. Haw, ibid. p. 126; Lacey, ibid. p. 195

ATV
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consanguinity were left untouched; but in regard to
affinity, the Commission recommended the prohibition
of all unions between persons related by marriage in
the direct -ascending and descending- line, Unions
between persons related collaterally by marriage” should
be treated by the different provinces of the Anglican
Communion in accordance with their own social and
moral conditions, It was sugpested that, Parker's
Table should be revised to permit marriages between
brothers and sisters-in-law and between uncles and
nieces and aunts and nephews by marriage(l).
In 1942 a joint Committee of the two Convocations
was set up and réported two years later endorsing the
recommendations of the earlier Commission and asking
for the necessary steps to be taken to substitute

canon 99 of 1603 with a new Table of Kindred and
(2)

Affinity o« This proposed new Table, which was enacted

by both Convocations of Canterbury and York in May

1946(3)

, and effected a reconciliation between the
laws of the State and the canons of the Church, was

as follows 3

1) Kindred and Affinity as Impediments to Marriage,

the Commission's Keport, London, S.P.C.K., 1940, p. 68
2) Lacey, op. cit. 195; Haw, op. cit. pp. 125-126;

The Canon Law of the Church of England, op., cit. p. 126
%) Chronicle of Convocation, lkay 1946, pp. iv, v,
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A Table of Kindred and Affinity(l)

wherein whosoever are related are forbidden

by the Church of England to marry together.

A man may not marry his : A woman may not marry with her
Mother Father ) !
Daughter Son i
Father's Mother Father's Father 4
Mother's Mother Mothert's Father ;
Son's Daughter Son's Son |
Daughter's Daughter Daughter's Son i
Sister Brother b
Father's Daughter Father's Son }
Mother's Daugiiter Mother's Son ;
Wife's Mother Husband's Father

Wife's Daughter Husband's Son

Father's Wife lMother's Husband

Son's Vife Daughtert's Husband

Father's Fathert's Wife Father's Mother's Husband

Mother's Father's Wife Mother's Mother's Husband

Wife's Father's Mother Husband's Father's Father

Wife's Mother's Mother Husband's Mother's Father

Wife's Daughter's Daughter Husband's Son! Son

Wife's Son's Daughter Husband's Daughter's Son

Son's Son's Wife Son's Daughter's Husband
Daughter's Son's Wife Daughter's Daughter's Husband
Father's Sister Father's Brother

Mother's Sister Mother's Brother

Brothert's Daughter Brother's Son

Sister's Daughter Sister's Son

On the other hand the c¢ivil law of England
concerning the impediments of consanguinity and affinity

was consolidated in the First Schedule of The Marriage

Act of 1949, according to which the list of prohibited
(2),

depgrees was as follows

1) The Canon Law of the Church of England, op. cit, p. 126
This Table was reenacted by the Ecclesiastical Canons of
the Church of England, which were promulgated by the
Convocations of Canterbury and York in 1964 and 1969 with
two additional prohibitions, namely, a man may not marry
his adopted daughter and a woman may not marry with her
adopted son; see The Canons of the Church of England,
London, S5.F.C.X. 1969, p. 23; also Appendix IIlp. 3231

2) Report, The Church and the Law of KNullity of Marriage,
op. cit, p. 50




Mother

Daughter
Father's
Mother's

=7 2=

The first Schedule

(The Marriage Act 194951) 5

KINDRED AND AFFINITY

Prohibited degrees of relationship

Mother

PART I i
Father ;
Son . ¥
Father's Father J
biother's Father ’

Mother

Son's daughter

Daughter!

Sister

s Daughter

Wife's Mother
Wife's Daughter

Father's

Wife

Son's Wife

Father's
Mother's

Father's Wife
Father's Wife

Wife's Father's lMother
Wife's lMother's Mother
Wife's Son's Daughter

%ife's Daughter's Daughter

Son's Son's Viife

Daughter!

Father's
Iother's

s Son's Wife
Sister
Sister

Brother's Daughter

Sister's

Daughter

PART II

Statutory exceptions from prohibited degrees

Son's Son 3
Daughter's Son f
Brother }
Husband's Father ;
Husbend's Son i
Mother's Husband

Daughter's Husband

Father's Mother's Husband
Mother's Mother's Husband
Husband's Father's Father
Husband's Mothaer's Father
Husband's Son's Son

Husband's Daughter's Soin
Son's Daughter's Husband
Daughter's Daughter's Husband
Father's Brother

lMother's Brother

Brother's Son

Sister's Son

Deceased
Deceased
Deceased
Deceased
FPather's
Mother's

Deceased

Dececased

Wife Son
deceased Brother's Deceased Husband's Sister's
Wi fe Son
Wifet's Father's Brother's deccased Daughter's
Sister Husband
Wifet's Fother's Sister's deceased Daughter's
Sister Husband
Brother's deceased Son's Deceased Husband's Father's
Wi fe Brother

Sister's deceased Son's Wife Deceased Husband's Mother's

of relationship

Wife's Sister
Brother's Wife
Wife's Brother's
Daughter
Wifets Sister's
Daughter

deceased Brother's Deceased Husband's Brother's

1) Report, The Church and the Law of Nullity, op. cit.p. 50
"prother" includes a brother of the half-blood,

"sister" includes a sister of the half-blood, ibid. p. 50

Deceased Sister's Husband
Dececased Husband's Brother
Fathert's dececased Sister's
Husband
Mothert's deceased Sister's
Husband

Brother
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The first Part of the aforementioned Schedule of the
1949 Act was drawn up in two columns of which the left
and right state the persons with whom a man and a woman

respectively may not intermarry. Marriage within these

degrees was prohibited at all times and in all circumstances,

thus a man could not marry his stepmother even after his
father's death. A marriage was prohibited whether the
relationship was traced through the whole blood or the
half blood, consequently a man could not marry neither
his half-brother's daughter nor his illegitimate son's

(1)

widow . An attempt to remove these prohibitions
during the lifetime of a divorced spouse had no success
when in January 1949 Lord Mancroft introduced a Private

Member®s Bill in the House of Lords, and he himself had

to withdraw it after the Lord Chancellor had advised the
House to reject it on the ground that the Government
could not accept a controversial Private Member's Bill

(2)

originating in the Upper House .

1) Report, Lhe Church and the Law of Nullity, op., cit. p. 49

2) Report on Marriage and Divorce, 1956, op. cit. p. 298
These prohibitions were later removed by the Marriage
(Enabling) Act of 1960 which enabled persons to marry
within these depgrees of affinity if the former marriage
has been annulled or dissolved whether or not the previous
spouse is still alive. Today the prohibited degrees of
relationship are based on the First Schedule of the
Marriage Act of 1949, which in fact reproduces Archbishop
Parker's Table as qualified by the four Acts passed
between 1907 and 1960( see Bromley, op. cit. p. 32)

see Appendix1I¥ p.Y3A for Archbishop Parker's Table and

Cv@f“&“%»Qggééiﬁpgendisg¥5¥, for the First Schedule of the Marriage Act

1949, as amended by the Marriage (Enabling) Act 1960 and
the Children Act 1975.
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With regard to the other impediments of marriage

the proposals for a Revised Body of Canons which were :

am\agi%k% ' (l)
leneeted in 1946 , stated that :

"1, No marriage of unbaptised persons is permitted,

2. No person already married, but whose marriage
has been dissolved by secular authority shall
marry, so long as the other party to whom that
person was married is still living, except when
the Bishop of the Diocese sitting with his
Chancellor, is satisfied that there were good
grounds upon which such marriage could instead
of being dissolved, have been declared to be
null and void.,

3, Marriage under sixteen ycars of age is void.

L. Parents' or guardian's consent for persons
under twenty one is necessary (except in the
case of widowhood).

S

5. Ho licence for the celebration of Marriage
should be given without publication of banns,
unless one of the parties shall make an oath
or a solemn dzclaration that both have been
baptised, and that there is no impediment of
consanguinity, affinity or any other lawful
cause to hinder their marriage; and further
that there is no suit pending in any court
touching any contract of marriage of either of
the parties witin any other; and further, that, if
minors, they have obtained such consents as are
by law required",

B o e T

Such was in general the development of the civil
and ecclesiastical legislation in England concerning
the impediments of marriage during the period 1850 -

1950(2)

« At first,while the jurisdiction on matrimonial
matters rested in the hands of the ecclesiastical courts

the law of the Church was implemented. Later on, when

1) The Canon Law of the Church of ingland, op. cit. pp.
126-129

2) Regarding the present ecclesiastical legislation,
which was developed after 1950 and was promulgated by
the Convocations of Canterbury and York see Appendix 11X
p.‘ 331




that jurisdiction was taken over by the civil courts
in 1857, the law was amended by a series of statutes
and there was a long conflict between the ecclesiastical i

and civil legislation. But, by the end of our period

LA LS AN

this opposition was almost over, and apart from the

disagreement on the prohibited degrees, the other

e

nain difference on the impediments is that of divorce,
which is not recognised by the civil legislation as
an impediment for a fresh marriage, while according

to the ecclesiastical law no person alrcady married,

D NS

but whose marriage has been dissolved is allowed to
marry again during the lifetime of the previous

partner,

e g o
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3, The Eccleslastical and Civil Law of Nullity in {

England ince 1850 b

Nullity of marriage was a remedy given by the

A e

ecclesiastical courts before 1357 based on the theoﬁy

of the pre~Reformation Canon Law that a valid marriage

(13

requires consent and consummation , and that the
necessary requirements for the formation of marriage

should be strictly observed(a).

Accordingly, marriage
could be pronounced null and void for contractual

defects, such as absence of consent or capacity,

relationship within the prohibited degrees, failure

to observe the due form of solemnization, and also for

(3)

incapacity to consummate the marriage o

1) C.E.P, Davies, "Matrimonial Relief in Fnglish Law",
A Century of Family Law, op. cit. p. 334; S,M. Cretney,
Principles of Family Law, Svweet & Maxwell, London, 1979
p. 31

2) Cretney, op, cit. p. 31

3) Davies, op. cit. p. 334. Since in the pre-Reformation
time the ecclesiastical courts were precluded from
granting decrees of divorce, a decree of nullity was
the only escape from a union which had become intolerable,
It was not, therefore, surprising that the grounds on
which decrees of nullity could be obtained at that time,
were considerably extended, If any of the rules
concerning the formation of marriage were broken there
could be no marriage, however solemn and magnificent
the ceremony and however long thereafter the parties
lived together as man and wife. Anyone who had an
interest could dispute the validity of the marriage,
even after the death of the parties. In such cases

the ecclesiastical court would grant a decree declaring
that there was and never had been a marriage. Hence

( whether or not a decree had been obtained ) none of
the legal consequences of marriage attached to a
purported marriage which infringed the rules were valid
(Cretney, op. cit. p. 31). So, for example, after the
death of a tenant in fee simple his brother might claim
his estate on the ground that the tenant's marriage was
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The law made no distinction between void and
voidable marriages; marriages were elither void or

(1)

valid . It did, however, draw a distinction
betwcen an impediment to a marriage which rendered it

wholly void ( impedimentum dirimens ), and an

RS 4T P NIRRT RSN VIV

impediment to a marriage which left it wholly wvalid

bt

but rendered the parties subject to ecclesiastical

censurz or punishment ( impedimentum prohibitivum )(2).

The effect of a decree annulling a marriage on the

ground of an impedimentum dirimens was to cancel

any legal consequences of such marriage and to make §

illegitimate its offsprings<3),

void, with the result that his children, being
illegitimate, could not inherit and his 'widow', never h
having been married, could not claim dower ( Bromley, ]
op. cit. p. 69 ). ]
1) Report, The Church and the Law of Nullity of Marriage,
op. _cit, . 15

2) ibid. p. 15

3) ibid. p. 15 At the Reformation two important reforms
occurred, First, the grounds on which the validity of

a marriage might be attacked were gsomewhat restricted,
Sccondly, the common law courts intervened to prevent

the ecclesiastical courts from impeaching the validity
of marriages on certain grounds once either party had
died ( Cretney, op, cit. p. 31 ). So by the beginning

of the seventeenth century, the common law courts
obviously concerned at the ease with which marriages
could be set aside and the children being pronounced
illegitimate, they cut down the jurisdiction of the
ecclesiastical courts by forbidding them to annul
marriages in certain cases after the death of either
party. This prohibition is the origin of the distinction
between void and voidable marriages which survived in
the modern law, A decree can be pronounced in relation
to a void marriage at any time, even after the death

of the parties, but voidable marriages can only be ;
attaclkked during the lifetime of both parties, ibid.pp.3l=32.:
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The principal dirimentary impediments on which the !

ecclesiastical courts acted in this way were

a) a prior existing marriage or espousal of one
of the parties; |

b) impotence; %
¢) prohibited degrees of relationship; " #
(1) :

d) absence of true consent
These broad outlines laid down by the ecclesiastical '

courts were adopted by the Divorce Court, established

after 1857, in accordance with the direction of the ]

Matrimonial Causes Act of 13857 :

" to give relief on principles and rules which
shall be as nearly as may be conformable to the
principles and rules on which the ecclesiastical
courts haye heretofore acted and given relief" (2).

Since assuming its Jjurisdiction the Divorce Court
preserved the distinction between void and voidable
marriages which resulted from the historical development

of the law, summarised in note 3 p. 77. The distinction

between the effects of the two groups can be tabulated

as follows(B) :

Void Voidable
No valid marriage ever The marriage is valid
existed. unless annulled,
Any interested person may Only the parties to the
take proceedings marriage can take proceedings.
A decree is not necessary; Unless a decree is obtained
the marriage does not exist the marriage remains in
and a court decree nerely force,

records a "blinding

glimpse of the obvious"(q).

1) Report, The Church and the Law of Nullity of Marriage,
op. cit. p. 16
2) Matrimonial Causes Act of 1357, s. 22, cited by
Davies, op. cit. p. 334
%) Cretney, op. cit. p. 32

Cretney ibid. p. 32 According to Bromley such a decree
is needed against any doubt that th i . .
and for properﬁﬁadjugtment or finangigﬁrﬁ%g es%%ﬁ,XE%%it.p.?Z%
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It was natural that during the past century the
law of nullity received many interpretations and !
changes through various legislations which to a great
extend modified the Canon Law of the Church as it was i
at first introduced and applied., In the followihg part
of this chapter,each ground on which a decree of
nullity can be obtained will be briefly examined in

turn as it was amended or introduced by the various

legislations since the passing of the Matrimonial

Causes Act of 1852(1).

iny A v e n 2

1) A very able and comprehensive review of the law of
Nullity from the part of the Church of England was
presoented in the Report "The Church and the Law of
Linllity of Marriapge", S.P.C.X. London 1955, which was
produced by a Commission appointed in 1949 by the
Archbishops of Canterbury and York at the request of

the Convccations, From the part of the civil legislation
there was no such comprehensive review, as S,U, Cretney
states in his Principles of Family Law, op.cit.p. 33,
until the Law Commission produced a report on the subject
in 1970 ( Law Commission No 33, Report on Nullity of
Marriage ) Most of the Commissions recommendations

were implemented in the Hullity of Marriage Act, 1971

( now consolidated in the Matrimonial Causes Act 1973 )
which preserves the distinction bhetween void and voidable
marriages., Accordingly, the present law of Nullity in
England recognises the following grounds on which a
marriage should be void :

a,(1) the parties are within the prohibited degrees
of relationship;

(ii) either party is under the age of sixteen; or

(iii) the parties have intermarried in disregard of
certain requirements as to the formation of
marriage;

b. that at the time of marriage either party was
already lawfully married;

Ce that the parties are not respectively male and

female". Matrimonial Causes Act 1973, London,H,.M.S.0.
Reprinted 1976, p. 8. The grounds on which a marriage is
voidable according to this Act will be referred to in the
proper section of this chapter,
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A. VOID MARRIAGES

1. Prohibited Degrees(l). Up until 1835 a marriage

within the prohibited degrees was merely voidable, but

the Marriage Act of 1335, known also as Lord Lyndhust's

Act(a), endorsed Archbishop Parker's Table and made all
such marriages void It scems, however, that at the time
there was a common inclination to defy particularly the

(3). By the end of

prohibitions relating to affinity
the last century there was wide dissatisfaction against
the strict rules of the law on affinity and it was only

after bitter controversy that the Deceased Wife's Sister's

Marriage Act was passed in 1907, permitting a man to

marry his deceased wife's sister(q). This Act was the
first in a series of statutes which followed and which
to a greal extend modifed the law of the Church as it

(5)

was set up in Archbishop Parker's Table .

1) The prohibited relationship may arise from consanguinity
(i.e. blood relationship) or from affinity (i.e.
relationship by marriage). In the case of consanguinity
the prohibition is based on moral and euginic grounds,
FMost p-ople view the idea of sexual intercourse ( and
therefore of marriage ) between, say, father and daughter
or brother and sister with abhorrence; at the same time,
the more closely the parties are related the greater will
be the risk of their children inheriting undesirable
genetic characteristics, In the case of affinity,
prohibition was originally based on the concept that
husband 2nd wife werc one flesh, so that marriage with
one's sister-in-law was as insestuous as marriage with
one's own sister, see Bromley, op, cit, p, 31

2) see p. 59

%) Haw, op. cit. p. 123

4) The Church and lMarriage, Report 1935, op. cit. p, 102
5) see np. 68ff.

D R i SO oAl




-31-

The Acts which followed were : the Deceased Brother's

Widow's Marriage Act, 1921 and the Marriage ( Prohibited

R s kBt Sl

Degrees of Relationship ) Act, 1931 which extended further
(1)

the relaxation of the prohibitions The 1949 Marriage "

-

Act consolidated in its First Schedule all previous

e e TN T e

legislation related to consanguinity and affinity(a) and
declared that a man may not marry the sister or the half-
sister of a wife whom he had divorced or who had divorced

him during the lifetime of the former wife, or the former

wife of his brother or half-brother, whose marriage had

(3)

been judiclally dissolved during the brother's lifetime o

e R

As a result of these civil enactments various

Commissions were appointed to examine the question of

g e e iy -

consanguinity and affinity from the Churchts point of

viewSA)In their Reports the Commissions suggested that a

revision of Archbishop Parker's Table was needed, since

some of the prohibitions in the Book of Leviticus,on which

b o s
M S ————

the Table was based, were justified only at the time and

the social organisation of the Jews, but, they were not

D T e

necessarily to be regarded as equally Jjustified in all

(5,

times and places joint Committee which was appointed

in 1942 prepared a new Table of Kindred and Affinity which

T e

was enacted by both Convocations in 1946 and brought a

(6)

reconciliation between the civil law and the Church canons o

Lz Eroa, e

1) see pp. 67-68 p
2) for the 1949 Marriage Act Table, see p. 72

3) These prohibitions were later removed by the Marriage
(Enabling) Act of 1960 which enablgd persons to marry
within these degrces of affinity ife the former marriage

has been annulled or dissolved, whether or not the previous

e

P e I e T
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2, Minimum Age. According to Canon 100 of 1603 the Church

of England forbade but did not invalidate marriage of g
persons under 21 without parental consent<l). However, !
since the matrimonial matters were transfered to the I
civil courts the age of consent for mg;riage sééms to ﬁ
have been determined by attalnment of puberty, fixed

by presumption at fourteen years for boys and twelve

for girls, Marriage under that age if unconsummated could

be avoided by an extrajudicial act after the parties

attained fourteen and twelve years respectively(a).

It was in 1929 that The Age of Marriage Act of 1929 1

effected two changes in this law, First, it was enacted

that a valid marriage could not be contracted unless

both parties had reached the age of sixzteen, and E

secondly, any marriage to which eitlier party was under i
|

this age was made void and not voidable as before(B)

spouse is still alive, Today the prohibited degrees of
relationship are based on the First Schedule of the
Marriage Act of 1949 as qualified by the four Acts
passed between 1907 and 1960, Bromley, op. cit. p. 32
for the 1949 Marriape Act Table of Prohibited Degrees

as amended see ibid. Appendix B p. 647

L) The Committee on Marriage Problems in the Report of
the Lambeth Conference 1908, p. 143; The Committee which
was appointed in 1931 and reported in 1935 on The Church
and Marriage, op,_cit. p. 102; the Commission appointed
in 1937 -~ hich reported on the Kindred and Affinity as
Impedlmnntu to darriage, London,.1940 ) '
5) ibid. p. 68; Haw, op. cit., p. 126; Lacey, op. cit, p. 195
see also pp. 69 70 é
6) see p., 71 for the Table which was reenacted and
promulgated in 1964 and 1969 with two additional prohlbition&.
@% The Canons of the Church of England, op. cit., p. 23

1) W,K. Lowther Clarke, op. cit. p. 465

2) Davies, op, cit. p.’BﬁB P

3) This was repeated in The Nullity of larriage Act 1971
(now consolidated in the Matrimonial Causes Act 1973 which
is at present in force, Cretney, op. cit. p. 33
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(1)

This was repeated in the Marriage Act of 1949 which

consolidated all previous enactments relating to the :

formalities of marriage and has since been amended in

\2). As

minor details far as the law of the Church is

ey Con e

concerned on this point, the Archbishops Comuission on

Canon Law in their Eroposals for a Revised Body of Canons

o b -

in 1947 proposed a draft canon which would bring the
law of the Church into harmony with the civil legislation,
i.e. that a marrlage shall be vold if either party is

under the age of sixteen, but pressrving at the same

(3

=

time the twenty first ycar as the age of majority

4
3
3
|
4
§

1) Marriage Act 1949,(s. 2); Davies, op. cit. p. 340

2) Bromley, op., cit, p. 37. A very important cha%% in
the Marriage Act of 1949 was thc reduction of the age
of majority to 18 by the Family Law Reform Act of 1969
as a result of which anyone over this age may now marry
without the consent of any other person, Bromley, ibid.

p. 37

3) Draft Canon XXXVIII in The Canon Law of the Church of
England, being the K:port of the Archbishops' Conmission
on Canon Law, together with FProposals for a Revised Body
of Canons, London, S,P.C,i, 1947 p. 128. ihis canon was
promul;;ated by the Convocatlous of Conterbury and York

in 1964 and 1969 as canon B 31 "o person who is under
sixteen years of age shall marry, and all marriages
purported to be made between persons either of vhom is
under sixteen years of age are void" and canon B 32

"No minister shall solemnize matrimony between two persons
either of whom (not being a widow or widower) is under
twenty-onc years of age otherwise than in accordance with
the requirements of the law relating to the consent of
pare:ts or guardians in the case of the marriage of a
person under twenty-one years of age", The Canons of the
Church of England, London, S.P.C,K., 1969 pp. 22-23;

The Church end the Law of Nullity of Marriage, op, cit,
p. 18




3, Formalities and capacity(l). If a valid marriage is

to be created, the parties must comply with the
necessary procedural requirements, i.e. there must be 5

not only certainty of their intention and capacity to

A e &

bring about the desired legal consequences, but‘also

o

there must be proof of a valid ceremony, of which

(2)

records should be kept for public inspection . It was

in 1836 that the law was changed to permit marriage
outside the Church of England(S), and since then two

parallel systems becaume available 3

(i) Marriage in the Church of England., This followed

the pattern laid down by Lord Hardwicke's Act; and

ot Tat e e Y O U e W e .

(ii) iarriages under the provisions of the 1836 Marriage

Act. These could either be purely secular {(the Register

Office ceremony) or could (subject to certain conditions)

()

be celebrated in non-Anglican places of worship

By 1949 the extremely complicated law relating to the

formalities of marriage could be found only by reference
to more than 4O statutes, quite apart from the case law

which had grown up as the result of their judicial

1) The formalities required by the Lord Hardwicke's Act

of 1753, already maentioned in pp. 55-56, put an end to

the contracting of the so-called clandestine marriages

and stipulated a public ceremony, in accordance with the
rites of the Church of England, after the calling of

banns on three successive Sundays, The consent of a minor's
parents or guardians had to be obtained and entries made in
an official register,

2) Cretney, op. cit. p. 4; Bromley, op. cit, pp. 37ff

3) Marriage Act of 183%6 see pp. 57-58; Bromley, ibid. p. 36
4) Bromley, ibid. pp. 46-49; Cretney, ibid, pp. 4~30
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interpretation. The Marriage Act of 1949 ( still based

on the pattern established in 1836 ) consolidated these

enactments in one Act with very few and minor changes

made in the substantive law\l),

During the period under consideration,if the
ceremony was to take place in accordance with the rites
of the Church of England, a marriage could be solemnised :

"a2) after the publication of banns of marriage;

b) on the authority of a special licence of marriage
granted by the Archbishop of Canterbury or any other
person by virtue of the Ecclesiastical Licences Act

of 1533;

c¢) on the authority of a licence granted by an ecclesiasticaf

authority having power to grant such a licence (known
as common licence); or

d) on the authority of a certificate issued by a
superintendent registrar"zas.

The presence of at least two witnesses - and of a

(2

clergyman in holy orders was also required . The non-

observance of these formalities would render a marriage

(4)

void .

1) Bromley, op, cit. pp. 36-37

2) T,E. James "The English Law of Marriage", A Century

of Family Law, op. cit. p. 32; The Canon Law of the
Church of England, op. cit. pp. 1L28ff, Based on the

past practice and discipline of the Church the proposed
canons for a Revised Body of Canons of 1949 were
promulgated by the Convocations of Canterbury and York

in 1964 and 1969 which also included a section that

"The Archbishop of Canterbury may grant a special licence
for the solemnization of matrimony without the publication
of banns at any convenient time or place not only within
the province of Canterbury but throughout all England",
Canon B 34 s. 2, The Canons of the Church of England,

op. cit. p. 24

3) Marriage Act, 1949 s. 22; T.E. James, op., cit. p. 33
4) Ibid, s. 25; p. 33
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The Marriage Act of 1949 gives various directions

relating to the formalities for a valid marriage,
according to which a marriage may be void if it does

not take place within three months of the complete ‘
publication of the banns, or of the issueof th;.common
licence or of the entry of the notice of the intended

marriage in the Marriage Notice Book of the Superintendent

Registrar,After the lapse of this period of time the
publication of the banns, the common licence and the
notice of marriage, the Registrar's certificate and any
licence granted therewith are void(l). Further it is
provided that any marriage according to the rites of
the Church of England whether on the authority of the

publication of banns, a common licence or Registrar's

certificate shall be void 1if the parties knowingly and

(2)

wilfully intermarry after this delay

L, Bipgamy. For both civil and ecclesiastical legislation

in England, marriage is "the voluntary union for life

of one man and one woman to the exclusion of all others"(s).

Hence a purported marriage is and always has been void

if it is proved that at the time of the ceremony either

party is already lawfully married to a third party(u).

1) Mafriage Act 1949 ss. 16 (3) and 33 (2); T.E. James,
op. Ccit. p. 34

2) ibid. s. 25 (c) and s, 49 (d); D, Tolstoy, The Law and
Practice of Divorce and Matrimonial Causes, London, Sweet
and Maxwell, 1963 p, 105

#) Of course in the Book of Common Prayer of 1662 it is
stated that marriage "was ordained for the procreation of
children,. for a remedy against sin,.. for the mutual help,
society and comfort,.'", The Church and the Law of Nullity
of liarriage, oyp. cit., p. 1, but this refers mainly to the
objects of marriage and docs not seem to contradict the
above definition,

4) The Church and the Law of lLullity, op., cit, p. 16
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5, Parties of same sex. Since marriage is a union between

a man and a woman, 1t follows that a union between parties
whe are not rsspectively male and female has always been

(1)

considered void o

B, VOIDABLE MARRIAGES(E)

1, Impotence, Impotence is inability to consummate the

marriage and, to be a ground for nullity, such inability
must exist at the time of marriage and continue to exist

at the day of the hearing(B)

o Until shortly before 1357
the ecclesiastical courts were requiring medical
examination of the parties concerned, and so cohabitation
for three years.which might create a presumption of
incapacity if consummation had not been effected Quring

that time, was sufficient proof for this ground(u).

Ecclesiastical practice also required proof in the

1) Bromley, op., cit. p. 76; Cretney, op. cit. p. 48;

It .should be noted that this is clearly stated in the

Act which is at pregsent in force; see p. 79

2) The Mullity of larriage Act, 1971 (now consolidated

in the Matrimonial Causes Act 1973%) recognises the
following grounds on vhich a marriage should be voldable :

(a) that the marriage has not been consummated owing to
the incapacity of either party to consummate it;

(b) that the marriage has not been consummated owing to
the wilful refusal of the respondent to consummate it;

(c) that either party to the marriage did not validly
consent to it, whether in consequence of Jduress,
mistake, unsocundness of mind or otherwise;

(d) that at the time of the marriage cither party, though
capable of yiving a valid consent, was suffering (whether
continuously or intermittently) from pental disorder
within the meening of the Lental Health Act 1359 of such

a kind or to such an extent as to be unfitted for marriage;

(e) that at the time of the wmarriage the respondent was
suffering from venerecal disease in a communicapble form;

(f) that at the time of the marriage the respondent was
pregnant by some person other than the petitioner,
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pleadings that the impotence was incurable, but shortly
after 1857 when the secular courts acquired jurisdiction
in nullity cases, medlical inspection was dispensed with

in appropriate instances and decreces of nullity were

Wi Tl

granted even for curable impotence in special

(1)

circumstances . Abandonment of medical examination by i
the courts and of strict proof of incurable impotence,
enabled a more liberal view to be taken of the causes

from which impotence wight arise and, whereas in the

earlier cases there was almost necessarily some physical

defect 1n one of the parties, in later law it became
recoynised that psychological causes might be equally
effective to produce incapacity to cousummate a particular
marriage(z); nevertheless the law required some evidence
of incapacity to consumaate the marriage, from whatever
cause arising. In many cases relliable evidence of
incapacity was difficult to obtain and gradually the
courts uscd more commonly the presuuption of impotence
arising from proof of wilful refusal of sexual

(3)

intercourse

%) Tolstoy, op. cit. p. 111

4) Davies, op. cit . 341; Matrimonial Causes Rules, 1947
r. 24 &also. rrovides that a registrar shall appoint a
medical inspector of the court if in the circumstances :
of the case he cousiders it expedient to do so, ibid. p. 341 !

1) Davies, ibid. p. 342
2) ibid. p. %423 Report, The Church and the Law of Nullity

op._cit. p. 30
%) Davies, ibid. p. 342
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2. Wilful refusal to consuminate. This was one of four

nzw grounds introduced by the Matrimonial Causes Act of é

) ?
193Z(lfe-enacted by the htatrimonial Causes Act of 1350 :

which qualifies the ground as "wilful refusal of the %

respondent to consummate'", so that a petitioner cannot

ever present a petition on the ground of his own wilful ]

refusal(a).

The Commission appointed by the Archbishops of Canterbury |
and York in 1949 to report on the Church and the Law of
Hullity, suggested that with the exception of wilful

refusal to consummate, which alone arises after the

PR

marriage, the additional grounds for nullity, introduced

by Parliament in 1937 may be accepted by the Canon Law 1

of the Church of England(B). The Commission also i
recommended a proposal to the Royal Commission which
was appointed in 1951 for the repeal of this ground of

nullity(Q).

1) This Act introduced the followlng new grounds which
could render a marriage voldable :

"(i) that the marriage has not been consummated owing
to the wilful refusal of the respondent;

(i1) that either rarty was at the time of the marriage
of unsound mind or a mental defective, or subject
to recurrent fits of insanity or epilepsy;

(1ii) that the respondent was at the time of the
marriege suffering from venereal disease in a
commnunicable form;

(iv) that the respondent was at the time of the
merriage pregnant by some person other than the
respondent " Report, The Church and the Law of
Nullity, op. cit, p. 49
2) Tolstoy, op. cit. p. 113
%) Report, The Church and the Law of liullity, op. cit.p.4?
4) ibid. p. 48 Although the Royal Commission endorsed the
proposal in 1ts recommendations, the present law retained
wilful refusal as a ground for a voidable marriage; see p.87
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(1)

3, Lack of consent

. During the period under consideration
'

marriage, according to the old Church law, was created by i
(2), A

(3,

marriage contracted by threats or duress was void ; 5O

the freely given mutual consent of the parties

S e e

b

also where a party was induced to marry while intoxicated

(4);

and had no intention of soing through the ceremony

so also where there was a mistake as to the identity of {

(5)

the other party or as to the ceremony itself, as where i

the parties o through a ceremony of marriage without

(6)

realising that they are so doing .

2o 2

T

1) Since the early times of Christianity there was a
dispute as to whether consent or consummation was the
essential factor in the creation of marriage. In the
early Church there was a time when, whilst it was
spiritually desirable to have a religious ceremony,
consummation was the essential factor in the creation of
marriage and this was based not only on the Gen., 2,24
text "therefore shall a man leave his father and his |
mother and shall cleave to his wife; and they shall be !
one flesh" but also on similar references of St, Paul '
1 Cor, vi, 16 (see Lacey, op. cit., p. 6; Haw, op. cit,

pr. 49ff; Cretney, op., cit. p. 6). This caused problems
with regard to the marriage of Joseph and Mary {(who,
according to some interpretations had exchanged vows

of life-long chastity;(Wi}liam Hay's Lecturecs on liarriage,
edited by John C., Barry, Stair Society, Edinburgh, 1967
pp. 305-313), In the twelfth century it became accepted
that a valid marriage could be formed by the mere exckange
of consents in the present tense (per verba de praesenti)
o other ceremony was neceded; the €hurch, as a matter of
discipline expected the parties to go through a religious
cercmony, but,even so, it was the prior consent which
created the marriage, If the consent was given in the
future tense (per verba de futuro) a marriage was not
immnediately created., But if sexual intercourse took place
brtween the parties after the promise, they immediatzly
became man and wife; the explanation being that, present
consent was implied at the time of the sexual intercourse
50 as to coimplete the marriage in substance, and give 1t
equal validity with the contract de praesenti. Thus the
Church reconciled the two views : the one of the early
Church that consummation was necessary to form a marriage,
and the other, which derived from the Roman law, that
consent was the vital factor : consensus non concubitus

facit matrimonium, The decrees of the Council of Trent(1563)

P A i e e

e e e

P e A Yo
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It was the Nullity of Marriage Act 1971, which

made a marriage voidable 1f either party did not validly
consent thereto, whzther in consequence of duress, mistake,
unsoundness of mind or otherwise(?)° listake and duress
are now seldom used as grounds for annulment(B): The

only mistake which the courts have accepted as sufficient
for this purpose occurs where the nature of the ceremony
has been entirely misunderstood(g). In these cases

mistake has prevented consent being given to the marriage
and mistake will not invalidate a marriage unless it has
this result(1®),

In recent pimes few opportunities have arisen for
developing the principle of duress as a ground for
avoiding a marriage, not only because when marriage has
been duly solemnised a presumption of consent arises
which only the strongest evidence will rebut, but also

because "divorce now is so much more easily aVailable"(ll).

required the presence of a priest and independent
witnesses, but it seems that in England the old methoda
of contracting marriage continued until 1753, when Lord
Hardvicke's Act did away with the formless common law
marriage in England and stipulated a public Church
ceremony which clearly calls for mutual cons-nt of the
parties to be given freely. Hence, it was until the
Nullity of larriage Act 1971 that lack of consent (whether
ariging from duress, mistake or insanity) made a marriage
void, See Cretney, op. cit. pp. 6, 57; Bromley, op. cit,
pp. 97-91; lLieport, The Church and the Law of Hullity of
liarriage, op. cit. pp. 20-22, 11

2) Tolstoy, op. cit. p. 110

3) ibid., p. 110; Cretncy, op. cit. p. 56

L) Tolstoy, op, cit. p. 110

5) ibid. p. 110; Cretney, ibid. p. 60; Bromley, op. cit.p.88
6) ibid. p. 88

7) see p. 87

8) C.E.P. Davies, op. cit. p. 334

e




L, Unsoundness of mind, Mental Disorder and Epilepsy.

For some time before 1937 it was felt that the

Marriage of Lunatics Act 1811 was not adequate to provide

the relief which should be available. If a person of
unsound mind,but not found lunatic by inquisitién,was
married during a lucid interval or, though mentally
deranged,understood the rights and obligations of

(1)

marriage, no remedy was given . But the opinion was
widely held that where one of the parties was of unsound
mind at the time of the ceremony the marriage should be
capable of annulment in the interest of the other party
no less than in the interssts of possible children of

(2)

the marriage and of the State . This opinion was also

expressed in the RKoyal Commission of 1912 which said :

" There are certain classes of case in which a
party should, in our opinion, have a right to
obtain a decree of nullity on the ground that the
respondent is unfit to marry and has not disclosed
the fact, and it is not xnown to the other party,
and where, in the interects of the couwplaining
party, and of possible children, and of the State
and of morality, the marriage should not be held
binding"(3).

9) Davies, op. cit. p. 334 where cases are referred of
marriage mistaken for betrothal, or marriage in Register

-Office mistaken for formality of giving notice of marriage,

or Hindu marriage mistaken for ceremony of conversion to
Hindu religion; see also Tolstoy, op. cit, p. 110

10) Davies, op. cit. p. 334

11) ibid. p. 335; Cretney, op. cit. p. 60

1) Davies, ibid. 337

2) ibid. p. 337

3) Report of Divorce Law Commissgion, 1912 p. 117 and
Report on The Church and the Law of Nullity of Marriage,
op. cit. pp. 28 and 38
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Accordingly the 1937 Matrimonial Causes Act

provided that marriages should be voidable on the ground )
that either party was ot the time of the marriage of
unsound mind, or a mental defective under the Mental

Deficiency Acts 19135 to 1927 or was subject to recurrent
(1)

e S R e

fits of insanity or epilepsy . This remedy, however,

is restricted by the conditions which the Act attached to it
that. the petitiouner must have been at the time of the
marriage ignorant of the facts alleged; that procecdings

for nullity must be instituted within a year from the

date of the marriage; and that marital intercourse with

ilyin e

consent of the petitioner has not taken place since
discovery by the petitioner of the existence of the
grounds for the decree which seems to prevent the

(2)

affected party from presenting & petition .

5. Concealed Venereal Disease and Pregnancy., For the same

reasons of avoiding a marriage in the general interest

the Report of the Royal Commission of 1912 recommended

two additional grounds

a) that at the time of the marriage the respondent was
suffering from concealed venereal disease in a
conmunicanle form, and

b) the respondent was pregnant by some person other then
the petitioner at the time of the marriage(3).

Both recommendations were adopted by the 1937 Act

and made subject to the same conditions as those attached

1) Davies, op. cit. p. 3%37; Report, The Church and the
Lav_of Nullity of Marriage, op. cit. p. 23

2) ivid. p. 23; Now consolidated in the Nakrimonial. Causes.
Act 1971, see p. 87

3) Davies, ibid. p. 339




to unsoundness on mind(l).

Such then was the development of the civil and
ecclesiastical legislation of Nullity in England during
the period 1350 - 1950,with an effort in the footnotes
and where necessary to bring it up to date,

{ith the exception of wilful refusal the new grounds

(2)

for nullity, introduced by the 1937 and 1950 Acts have

also been accepted by the Church., Wilful refusal has

been accepted by the Church only as a ground for divorce
(separation), but not for nullity. This explains the
essential difference between nullity and divorce, in that
divorce decrees are based upon some factor which has

arisen since the wmarriage was contracted (originally valid),

vihile decrees of nullity assert that by reason of some
cause, existing prior to or in some way contemporary

with the marriage, the latter was invalid from its
bezinning and in fact it is considered as 1f it has never

(3)

been a true marriage at all

1) Tolstoy, op._cit. pp. 115-116

2) ibid. pp. 428-429 These are now consolidated in the

1975 Matrimonial Causes Act see p. 87; Cretney, op. cit.p.33
3) Report, The Church and the Law of Nullity, op. cit. p. 30




4, Civil law of Divorce in England and the attitude of

the Church of England to Divorce from 1850 - 1950

a) The Civil law 1

The background of the situation in the mid-nineteenth
century has already been presented in the first chapter
of this Part(l). Divorce with freedom to remarry was |
then unobtainable from the ecclesiastical courts which
were exerclsing this jurisdiction. Only by special Act

of Parliament a person could obtain a divorce, but this

was an expensive procedure, denied to the vast majority
of the people because of their circumstances(a). This
dissatisfaction, coupled with the fact that the State

tended not to identify itself with the Established

Church, caused a strong reaction to start developing,
that jurisdiction over matrimonial matters ought to be
talkken altogether from the hands of the Church, which
could no longer claim to be the spiritual expression
of the whole nation(B).

To investigate on proposed changes in the law =&
Royal Commission, therefore, was appointed in 1850,
which reported in 1853 that for at least a short period

of time, between 1550 and 1602(4), the Church courts

1l) see p, 51 The Law of Marriage and Divorce in England
in 1850
2) Report of Divorce Law Commission, 1853 p., 21 where

the cost of obtaining a divorce a vinculo matrimonii was
estimated at approx, & 700 to = 800, see also p. 62 note 2
3) T.A. Lacey, op. cit. p. 179; R. Haw, op. cit. p. 157

4) C.E.F. Davies, op. cit. p. 315
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were in the habit of granting divorce a vinculo, i.e, i
with the right to remarriage(l), and therefore, there
was enough precedent for any secular court to issue
decrees of dissolution of marriages on the ground of
adultery, which was not contrary to the Matthean
exception, and they suggested also that all matters i
relating to marriage and divorce should be transferred g
from eccleslastical jurisdiction to spegcial civil
tribunals(z).

A first attempt in 1854 to pass a Bill through
Parliament on the 1853 Commission*s recommendations
was abandoned(BAnd a second Bill in 1856 after passing

through all stages in the House of Lords(u), suffered

a miscarriage through the dissolution of Parliament

(5)

hefore i1ts second reading in the Commons . It was on

August 21lst, 1857 that the Matrimonial Causes Bill

passed its third reading in the House of Commons and

(6)

a week later received the Royal Assent .

1) Report of Divorce Law Commission, 1853, pp. 102-104
The tommission and the Report came to be known as the
Campbell Commission or Report from the name of its
Chairman, who was Lord Campbell, wrhe argument that there.
was a time when the Church courts had been in the habit
of granting divorce a vinculo has been questioned by
many scholars and Churchmen, It was almost half a century
later that careful examination of the available evidence,
including the transactions of the ecclesiastical courts
and the contents of a vast number of parish registers,

all collected in the volume English Church Law and Divorce,
led its authors (Dibdin L. and Chadwick-Healey C,, London,
1912) to the conclusion that the Campbell Commission was
both mistaken and ill~informed, It seems, however, that
other scholars and Churchmen agree with the opinion that
"from the days of Edward VI to those of vames I divorce
and remarriage were extremely prevalent"( Joyce, op. cit.
P. 421; Atkinson, op., cit. p. 62), and it remains a fact
that over the period 1715 to 1852, the total number of

B et AU T v bt i 2K AL o o o e’ T VY
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What this Act did was to achieve two main objectives,
on the one hand it abolished the jurisdiction of the
ecclesiastical courts in matrimonial matters and set up

a new court “The Court for Divorce and Matrimonial tauses®

to exercise that jurisdiction with power to make five

(7,

different decrees :

1) a decree of nullity of marriage;

2) a decree in the cause of jactitation of marriage;

3) a decree for the restitution of conjugal rights on

the petition of either party;

4) a decree of judicial separation; and

5) a decree of dissolution of marriage, known also as

divorce a vinculo matrimonii, which was given to a

husband for his wife's adultery, or to a wife on
the ground that her husband had been guilty of
aggravated adultery, i.e,

(i) incestuous adultery,
(ii) bigamy with adultery,
(iii) rape,
(iv) sodomy,
(v) bestiality,
(vi) adultery coupled either with cruelty, or
desertion for two years or upwards(8).

marriage dissolutions through an Act of Parliament was

244 (Royal vommission on Marriage and Divorce, Report
1951-1955, p. 4) between 1670 and 1857, .only 317 special
Acts had passed through Parliament (Atkinson, op. cit.p.1l2)
and that the thurch had tacitly agreed that her clergy

were obliged to re-marry those whose divorce had been
procured by such means(The Archbishop of Canterbury,
Problems of Marriage and Divorce, S.P.C.K. 1955 pp. 14 & 17;
Haw, op, cit. p. 103).

2) Campbell report, op. cit. p. 25

3) R.H. Graveson, "The packground of the Century" A Century
of Family Law, op, cit.p. 11

L) iobld, p. 11

5) ibid. p. 11

6) Hansard, Parliamentary Debates, 3rd ser, vol, 147,

col, 2088

7) Bromley, op, cit. p. 237

8) H.J. Wilkins, op. cit, pp. 157=158; Royal Commission
Report on mMarriage and Divorce,1951-1955, op., cit. p. 4
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On the other hand the 1857 Act did change the process
by which a divorce was obtained from a legislative one to

(1)

a judicial , but it did not change the principle on
which divorce was granted, and adultery remained the sole

matrimonial otfence, which was regarded as the nost i

serious ground to justify the dissolution of the marriage i

(2)

bond . However, in that principle one sees reflected

the mid-Victorian attitude to sexual morality, according

to which, whilst one act of adultery by a wife was
considered unforgivable and gave the husband the power

to petition for divorce on that sole ground, the wife could
not even rely on a series of similar associations by him,
unless his adultery was aggravated by one of the afore-

mentioned cases, some of the reasons given for this

discrimination was the view that adultery was a more
serious offence on the part of the wife than of the
husband, because ot the risk that illegitimate children
might be introduced into the family, and also that
wives ought to be more ready to forgive the wrong of
adultery than husbands(B).

according to the same act the court was given a
discretionary power to refuse a decree in certain
clrcumstances, and in particular if the petitioner was
(4)

the one guilty of adultery , or of connivance, or

1) For a full historical account see the Report of the
Law of Divorce Commission, 1853; a brief account is also
contained in the kxeport of the Committee on One Parent
families, 1974, known as the Finer Report, pp. 91-96

2) CLretney, op. cit. p. 86

3) Campbell Report, para, LO; for wore justifications of
this discrimination sec Hansard,op. cit, vol,1l45,col.490
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condonation, or if the parties had entered into a
collusion concerning the prosecution of the suit&l).
Also the Act provided that no clergyman was to be liable
to any suit, penalty or censure for solemnising or
refusing to solemnise the marriage of any divorced
person, although & clergyman might himself refuse, he
was however obhliged by law to permit the use of his
vhurch by any other minister in Holy Orders, who was
willing to perform such service in his uhurch(a).

During the years immediately following the 1357 Act
only minor amendments were made to the legislation and

(3)

these were mainly procedural . *he Matrimonial Causes

Act 1860 rrovided that a decree of divorce should not be

made absolute until the expiration of three months to

cnable the good falth of the parties to be inveutigated(Q),

and this period was increased to six months by the

Matrimonial Causes Act of 1865(b)

, whilst the 1884

Matrimonial Causes Act gave new significance to the

(6)

procedure for restitution of conjugal rights . This

was pre-iously the only roemedy given by the ecclesiastical
courts for desertion; a husband or wife in desertion was
ordered to return, and disobedience was enforced by

attachment which was not in the discretion of the court,

L)liatrimonial Causes Act 1857 s. 31

1) ibid. s. 30
2) ibid. s. 58
3) C.Z.F, Davies op. cit, p. 317
L) ibid. p. 317
5) ibid. p. 317
6) ibid. p. 318
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(1)

but issued as of right ~‘, The 1884 Act enabled a deserted
wife to petition for divorce immediately, without having
to walt for two years' desertion to run, provided that

she had obtained a decree of restitution of conjugal
rights(a). |

Compared with the pre-1858 figures(B), the number

f e i sras e s v

of divorces after the passing of the 1857 Divorce Act

e

increased from a few cases in the first years to an

annual average of LOO to 500 between 1875 to 1900, Their

rate of increase was as follows :

Total Number(h)

Year of divorces
1858 - 2hh
1860 210
1865 222
1870 264
1875 362
1880 470
1885 - 431
1890 534
1895 573
1900 609

By the end of the nineteenth century the widely
accepted opinion seems to have been that maintainance
of the institution of marriage was so essential to
human society that nothing should be done to impair
it(s); but towards the turn of the century a more

liberal view prevailed that apart from an equal

treatment of men and women there should also be an

1) Davies, op. cit. p. 318

2) ibid. p. 318

3) see note 1 pp. 96-97 of this chapter

L4) Marriage and Divorce, Report 1951-1955 op. cit.
Appenidx LI, Statistics pp. 355-356

5) Wilkins, op., cit. pp. 171-180; Davies, ibid. p. 319
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(1)

extension of the grounds for divorce . Such arguments

were used in the 1912 Report of a Royal Commission which

was appointed in 1909 to review the divorce law. In their

opinion it was "impossible to maintain a different

standard of morality in the marriage relation without

cregting the impression that justice is denied to women"
121N

and ®Hhey also recommended that divorce should be allowed

upon grounds other than adultery, such as wilful desertion,

cruelty and insanity(>’,

Cruelty had for a long time been a ground upon which

divorce a mensa et thoro could be obtained in the

ecclesliastical cpurts, and upon which judicial separation

was avalilable in the Divorce court. But judicial
separation was regarded by some as a dangerous as well
as an unsatisfactory remedy, and if adultery and desertion
disrupted a matrimonial home, obviously cruelty would do
s0 in an even greater measure(u).

Incurable insanity presented a different problem
from elther desertion or cruelty, which were voluntary
acts, and could be regarded broadly as matrimonial

(5)

offences y whereas insanity was an unfortunate and
involuntary condition, Nevertheless, there was an

increasing agreement of opinion that incurable insanity

1) Davies, op, cit. pp. 319-320; Royal Commission Report
1951-1955, op, ¢it. p. 5
2) Report of Divorce Law Commission, 1912 p. 87 (known also
as the Gorell Report from its Chairman Lord Gorell)

3) ibid. pp. 91-106

4) ivid. p. 51

5) ibid. p. 103

(2)
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was itself so - disruptive of family life, that divorce
should be allowed upon that ground(l)° By a majority

then the Commission recommended that the grounds for

divorce should be :

(1) adultery;
(11) wilful desertion for three years and upwards;
(11i1) cruelty;

(iv) incurable insanity after five years confinement;
(v) habitual drunkeness found incurrable after three
years from the first order of separation, and

(vi) imprisonment under commuted death sentence (2).

The Commission also recommended that the law should

be amended so as to place the two sexes on an equal
basis as regards the grounds on which divorce might
be obtained; and that certain additional grounds of
nullity should be introduced(3)° However, because of
the first World War which intervened, and after a number
of unsuccessful attempts to enact these reforms(“), it
took almost a quarter of a century to implement them
into law. The first effective actlion was taken in 1923
when public attention for the removal of women's

disabilities was reflected in the sphere of matrimonial

law by the passing of the 1923 Matrimonial Causes Act,

which removed the inequality between men and women and

empowered the wife to present a petition for divorce on

the ground of adultery alone by her husband without any
(5)

further aggravation .

1) Gorell Report, p. 106
2) ibid., p. 113
3) ibid. p. 113 see also pp. 92-93 of previous chapter

4) Royal Commission Report, 1951-1955, p. 5; Haw,op.cit.p.173
Marriage and the Church's Task, Report of the General Synod

Marriage Commission (CIO) 1978 p. 175
5) Matrimonial Causes Act 1923 s, 1; Royal Commission
Report, 1951-1955 P. 5
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So, apart from this change, the law introduced by

the 1857 Divorce Act, which required adultery as a

prerequisite for divorce, remained in force until 1937

when, on the basis of the 1912 Royal Commission's

Recommendations, A.P., Herbert's Matrimonial Causes Act

of 1927 extended the ground for divorce by allowing i

elther spouse to base his or her petition, apart from

adultery, also on one of the following grounds :
(1) wilful desertion for three years and upwards;
(i1) cruelty; (1)
(11i) incurable insanity after five years' confinement .
This last provision shows an important departure §

from the principle underlying the law of divorce, for

whereas before 1938 it had always been necessary for the

petitioner to show that the respondent had commited a
matrimonial offence, a petition based upon the respondent's
insanity discloced a state of affairs not due to his or

her fault, which nevertheless made it socially undesirable
that the petitioner should still be tied to the

respondent by marriage(z).

Also the objectionable provisioen originally enacted

by the Matrimonial Causes Act of 1857, whereby a clergyman

refusihg to solemnise the marriage of any divorced person
was obliged to permit the use of his Church by any other
priest who was willing to perform such service in his

(3)

Church, was repealed o

1) Matrimonial Causes Act 1937 gs. 2 and 3; two additienal
grounds which the Bill included, i.e. habitual drunkeness
and imprisonment under commuted death sentence, were dropped.
Royal Commission Report, 1951-1956 p. 5; Haw op.cit. p., 177
2) Bromley, op., cit. p. 238

3) Matrimonial Causes Act, 1937 s. 12; Marriage and the
Church's Task, op. cit, p. 176
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During the years since 1938 when the new Act came
into operation the courts have been gradually and )
cautiously supplying the definition for each of the
new grounds, which was deliberately ommitted from the
Act, and developing the principle applicable t6 them(l).

During this century and prior to the passing of
the 193%7 Matrimonial Causes Act the figures of the ]

(2) !

divorce rate were as follows i
Total Number

Year of divorces J

i

1905 752 §

1910 755 i

1915 1.143 ]

1920 L4.481 {

1925 - 2.973 ]

1930 4,159 )

1935 5.157 ;

: !

After the passing of the 1937 Act, which came into

H

power in 1938 the figures increased as followa(B): !
1938 9.970
1940 6,915
1945 24.857
1950 29,096

Following these important and striking figures of
the divorce rate and the above exposition, it is to be
noted that, the civil law of divorce in England during

the period 1850 to 1950 had been twice reviewed by

Royal Commissions; the one was appointed in 1850 and

the other in 1909, which they reported in 1853 and

1912 respectively,

1) Davies, op. cit. p. 322 ‘
2) Marriage and Divorce, Report 1951-1955 op, cit.pp. 356-35
3) ibid. pp. 356-357 For the figures of the divorce rate :
after the 1857 Divorce Act until the end of the last century*
see p, 100
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From 1858 to 1937 adultery was the sole ground of

divorce in England, which constituted the principle of

the matrimonial offence; whereas after 1938 three more :

grounds were added, namely, desertion, cruelty and

insanity, which marlked the decline of the princirple,

since it allowed for misfortune to break into the
matrimonial offence doctrine(l).

What the attitude of the Church of England on the
issue during the period 1850 to 1950 was, will be

dealt with in the second part of this chagpter.

1) Cretney, op, cit. p. 86
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b) The attitude of the Church of England

In order to understand the official attitude of the
Church of England on the questlon of divorce and remarriage
during the period 1850 to 1950, it will be helpful to
present here some of the arguments used in their speeches
by the Prelates who took part in the debates for the
passing of the two main divorce bills, namely, the

1857 Matrimonial Causes Act and the 1937 Matrimonial

Causes Act, as well as the official pronouncements which

were made by the Lambeth Conferences during this period.

During the debates for the passing of the 1857 bill(l)
some of the Prelates opposed the measure, whilst others
supported it, depending on their conviction as to whether
or not marriage was dissoluble by the law of Christ. Those

(2)

who voted against the second reading of the bill were

&® a® Be® ROELO

the Bishops of : Durham, Lincoln, Oxford and Salisbury;
whereas those who voted for the second reading were(3) :
the Archbishop of Canterbury and the B3ishops of St. Asaph,
Bangor, Bath and Wells, Carlisle, Kilmore, Llandaff,
London, Ripon and Winchester.

\_)g(lh,p Ueer Hd"'\’ e}\"\ * .
Of the first group the Bishop of Salisbury said that

he was satisfied that marriage by the law of Christ was

indissoluble, and that all the New Testament evidence

1) Hansard, Parliamentary Debates, Third series, 1857,
vol, 145, columns 483 = 538

2) ibid, col. 538

3) ibid. col, 537

!
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(1)

was against divorce a vinculo

" He agreed with the view that man and woman should |
be placed upon the same level and that an indulgence (
should not be allowed to the man which was denied ‘
to the woman"(2).

" If reference was to be made to the history of the
Church, the authority of the Fathers and of the

Great Councils, it would be found to go for the

most part in the same direction., He could produce,

he said, the strongest assertions by great authorities
in every century of the Christian Church, including
St, Augustine, that it was not lawful so to separate
husband and wife that they might re-marry"(3).

" The law of England before the Reformation was in
agreement with the rule expounded by Augustine and
though at the time of the Reformation it was
proposed in the Reformatio Legum to alter that law,
the alteration, he was thankful to say, was not
effected™(4), ’

" He agreed that the poorest man was equally
entitled with the richest nobleman to the privileges
of Parliament., But he believed that these were not
founded on the word of God, and if they were
extended to the poor man, so far from giving him a
blessing, they would poison the happiness of his
home"™(5).

" He did not question the power or right of the
House to vindicate the supremacy of the law of the
land and to maxe enactments for all the members of
the State, but he hoped they would remember that
the law of the Church did not recognise the
dissolubility of the marriage tie; and that questions
of conscience must arise amongst the clergy"(6).

" He most thoroughly admitted that next to the
great function of the Church,there was no duty more
holy or more sacred than that of a legislator™(?7).

He ended by saying that whether he looked at the bill
as a Member of the Legislature or as a Pastor of the Church
of God, he considered the step, they were asked to take

as a downward step and felt that it was his duty to oppose

1) Hansard, ibid. vol. 145, col. 516
2) ibid. col. 518
3) ibid. col. 518
4) ibid. col. 518
5) ibid. col. 519
6) ibid. col. 520
7) ibid. col. 521
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the second reading and to resist this change of the old

law of the Church and State of England(l). i

oL .k
amnct Wilberpree The Bishop of Oxford said, that when he addressed the !

House upon the same question on a previous occasion, he §
stated that he felt some difficulty in resting his a
opposition to the measure, on the ground of Divine

prohibition. Since then he had applied himself with all

the diligence he could command to the study of the z
(2) i

subject now under consideration

n The Apostolical canons laid it down distinctly
that no marriage could be so dissolved as that the
parties could marry again in the lifetime of each
other. Justin Martyr, St. Innocent, the Council of
Carthage, 407 years after the death of our Lord,
S5t. Jerome and St, Chrysostom all held this
language, and St, Augustine over and over again
sald the same'(3),

" The bill was one of those haphazard pieces of i
legislation which changed great institutions, without
seeing the end of what 1t proposed, and which never
failed to involve the people subjected to them in
many and serious difficulties., 'lherefore, believing
-that the bill contradicted, certainly and
unnecessarily, one important fact of the teaching
of our Lord,

- that it probably contradict:d another,

- that it made provision for all kinds of future
entanglements,

- that it professed to give relief to persons whonm
it would never reach, and

- that it left the question of marriage in a
hopeless state of confusion,

he entreated their Lordships to pause before they

took one step in advance, and to vote with him that

the bill be read a second time that day six months®(j4).

P,

|
|
|

dokv\<]“°u5°“ The Bishop of Lincoln?twho also voted against the

I

second reading of the bill said :

1) Hansard, op. cit. vol. 145, col. 522 !
2) ibid. col. 523 :

3) ibid. col., 525
4) ibid. col. 531

P T ST
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" I believe that my right Rev, Brethren are all
agreed (with the exception of my right Rev. Brother
on my left, the Bishop of Salisbury) that divorce
1s permitted in Scripture in the case of the adultery
of the wife, We all agree, as far as I am aware,
that it is not permitted to the divorced adulteress
to marry again -at any rate with the partner of
her guilt™(l). '

" This prohibition I, for my part, consider so
essential and so important to public morality, that
I find myself obliged to vote against the second
reading of a Bill which omits to provide for it"(2).

" Legislators, must not be optimists. They must
treat human nature, not as it might be, not as it
ought to be, but as it is. And taking it as it is,
can we doubt that the permission to the adulterous
parties to marry, will greatly increase the
temptation to adultery ?%(3)

" Let the people understand that adultery is not
a foible to be treated lightly, nor a fault to be
compensated by a money fine, but a crime against
the laws of man, as well as a sin against the laws
of God"(y). x

The Bishop of Durham concurred with what had been

gald by his right Rev. Brethren, and as the law of the
Church and the common law of England were both in harmony
in proclaiming marriage to be indissoluble, he should
vote against the second reading of the Bill(s).

From the group of the Prelates who spoke in support

of the second reading of the Bill the Archbishop of

e
Canterbury sald that he had always felt it that in
legislating about marriage they could appeal to the
Divine Law and proceed as far as it allows to proceed

(6)

and gtop when it directs them to stop o

1)
2)
3)
4)
5)
6)

Hansard, ibid. col. 535

ibid,
ibid,
ibid,
ibi
ibi

joh

<

=
[

col,
col,
col.
col,
col,

536
536
537
522
495
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" According to the general tenor of the Divine
Law marriage once contracted was designed to be
indissoluble saving for one cause which destroyed
the purpose and intent of marriage -saving for
the cause of unfaithfulness. For that cause it i
was declared lawful for a man to put away his
wife, and by parity of reasoning it would be
lawful for a woman to put away her husband. He
regretted that the Bill did not stop there. That
one section of the Bill permitted re-marriage of
“the guilty party, contrary to the Divine Law"(1l).

" He believed that they (the Lords) would best
consult the interests of morality and the comforts
of social life if in legislating on this delicate
subject they adhered closely to the principle
which Scripture had laid down"(2). f

fen & ity

On these grounds the Archbishop of Canterbury voted

for the second reading of the Bill, but he made it quite

g e Z g sinten

clear that he was going to oppose in Committee the
clause which permitted the guilty parties to be united
in legal marriage"(B).

(Mgt Cuhmhoun C*'M*plnﬂf, N

The Bishop of Bangor addressed a few observations

—

S,
—

to the House in a very low tone, and was understood to

(L)

concur in the views of the Most Rev. Primate .

Ty

_ . £
ired 0Livant The Bishop of Llandaff said that he felt it was

not in his power to support the amendment made by the

Bishop of Oxford to postpone the second reading of the
Bill for six months., Though he had objections to some

portions of the Bill, he stated that he was golng to
(5)

P U ——

vote for its second reading

1) Hansard, ibid. col. 495
2) ibid. col. 496
3) ibid. col. 496
4) ibid, col. 522
5) ibid. col., 522
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e T K
AroLli&Qd C“VWVLdu it The Bishop of London stated the reasons which

induced him to support the Bill and refuted the arguments
of those who were declaring only formally the doctrine

of indissolubility. He thought that the argument,

derived from the Scriptures was one which coul& very
readily be ascertained,

u The Sermon on tne Mount, contained an assertion
which he believed every Protestant Church regarded
as decisive upon the question. They must remember
that general statements were seldom to be taken
as holding in all cases., If all children are told
they should honour their parents, it did not
preclude instances of parents being wholly
undeserving of the honour of their children, If
there should be no separation between husvand and
wife, there might still be cases of such foul
iniquity as to effect the utter disruption of the
marriage tie"(1).

As to the testimony of the Fathers of the Church,
he believed there was scarcely any subject on which a

whole string of the Fathers could not be brought on
(2)

one side, and a whole string upon the other

" When it was so easy in practice to dissolve
marriage by making it invalid, they could hardly
wonder that no difficulty was found in declaring
it to be formally indissoluble"(3).

n It was said that the law of the Church of
England was that marriage was indissoluble. Of
course there was no provision for the dissolution
of marriage, but he was not aware of any authority
for this broad statement, and those who argued
from the fact that there was no provision for
divorce without an Act of Farliaiuent to the
doctrine that marriage was neld to be altogether
indissoluble, greatly overstated the case, 1If
such were the law of the Church of Ingland, why
were the clergy called upon to re-marry persons
whose marriages had been dissolved by Private
Acts ? which had been in action for the last
150 years"(4),

1) Hansard, ibid. col. 532
2) ibid. col. 532
3) ibid. col. 532
L) ibid. col, 532
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" He was prepared to maintain the universal
opinion that in some grave cases marriages might
be dissolved and in these cases he thought it
better that the dissolution should be pronounced
by such a court, as was proposed by this Bill,
than by Private laws. The present system was
likely to do far more harm than good, and an
opportunity now opened of satisfactorily settling
the question upon an intelligible and religious
basis., He therefore hoped their Lordships would
read the Bill a second time"(1).

It was evident that the main issue which was
prevailing in almost all the speeches of the Prelates
was the right of the divorced parties to re-marry. By
the law of the Church such marriages cculd not be
solemnised and it was considered hard to compel
clergymen who held conscientious objections on this
matter to solemnise such marriages. To overcome this
difficulty an amendment was secured in the House of

(2)

Commons which provided that no clergyman should be
compelled to celebrate the marriage of any person
divorced for adultery, but he was required to permit
another accredited priest, if such one could be found,
to perform the service in his Church(B). Finally the
Bill was passed into law and from 1858 the Divorce Act
came into force for all the people of the country. It
was the mailn cause of conflict with the teaching of

the Church which since then was involved in a new

relationship with the State. This new situation obliged

1) Hansard, ibid. col. 533
2) ibid. vol. 147 col., 2061
3) Matrimonial Causes Act 1857; Hansard, ibid, col., 2061;
cf Wilkins, op, cit, p. 161; Marriage and the Church's

Task, op. cit. p. 176
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the Bishops and the clergy to restate the ecclesiastical
concept of marriage and indissolubility. The opportunity

was given at the Lambeth Conference of 1888 where the f

(1)

problem was considered and & resolution was passed

which stated : ) i

(a) that divorce could be permitted only for adultery, L
according to the Matthean exception, and

(b) that no remarriage of the guilty rarty should take
place in Church during the lifetime of the innocent
party(a).

It also noted that there had always been a

difference of opinion in the -Church on the question

whether our Lord meant to forbid marriage to the innocent
party and recommended that the clergy should not refuse i

the Sacramentg or other privileges to those who were thus !

(3)

married under civil sanction « It may, therefore, be

observed that Anglican opinion in 1888 was that divorce

was to be recognised only for adultery, and that the
guilty party was to be excluded altogether from remarriage
in Church(“>.

The Lambeth Conference which met in 1908 reaffirmed

the Resolution of 1888 but added that it was "undesirable
that the innocent party should be remarried with the

blessing of the Church"(s).

1) For the full text of the resolution see H,J, Wilkins,
op. cit. p. 164

2) ibid. p. 164

3; ibid. p. 164

4) The Archbishop of Canterbur op.cit. p. 1

5) Report of the 1908 Lambeth génference,pS.P?C.K.IQOB PP.
55-56; Wilkins, op, cit. pp. 164-165
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a,
This addition was cg¢rried by a narrow majority of only
three votes out of a total vote of l?l(l).

When in 1909 a Royal Commission was appointed to

review the divorce law, the Church was represented by
the Archbishop of York, Cosmo Lang, who togethef with
Sir Willism Anson and Sir Lewis Dibdin, in a Minority
Report, considered that the proposed extension of the
grounds for divorce in the 1912 Report of the Rojal

Commission(a)

(3)

collusion . It is true that no immediate action was

were unnecessary and might encourage

taken then, however, the recommendations of the 1912
Report continued for many years later to effect the
law of the land and made more clear the divergence
between the marriage conception of the Church and that
of the State(u).

A further reaction of the Church was made in 1917

when @

" The two Archbishops and five diocesans in
company with representatives from certain other
Christian denominations had signed a Memorial
to resist the pressure which was being applied
by a Parliamentary movement on the Government
with the object of giving liberty to marry

to persons who had been separated"(5).

Also in both the next Lambeth Conferences of 1920

and 1920 the doctrine of marriage as a lifelong and

1) The Archbishop of Canterbury, op, cit. p. 17

2) For more detalls regarding the recommendations of this

Commission see. pp. 1O01ff of the present chapter.

3) Report of the Royal Commission, 1912, p. 37; Report
The Church and Marriage, 1935, op, cit, p. 4

L) For a discussion in the divergence between these two
conceptions of marriage see Haw, op. cit. pp. 185-187
5) Haw, op, cit. p. 11l1l; G.K,A. Bell, Randall Davidson,
2nd ed,, Oxford, 1938, p. 991

o aern e e e bt

L i oo



~115-

indissoluble union was reaffirmed, and in particular

the 1930 Lambeth Conference recommended : - é

" that the marriage of one whose former partner
is still living should not be celebrated
according to the rites of the Church"(l). '

When in 1925 a Joint Committee of the Convocations

of Canterbury and York reported on the practice of the

Church on the matter, the officlial attitude of the
Church was again made clear, as regards her discipline in
the following way :

" No marriage, it was stated, was to take place

in the Church during the lifetime of a former

partner; and the Church should be free to make

its own regulations for its own members, more ;
particularly with regard to i

(a) the forbidding the use of the Marriage Service i
of the Church in the case of either party
entering into enother contract of marriage
during the life-time of the foruer spouse, and

(b) the admission of such persons to the
Sacraments and other privileges of the Church®™(2).

Such then was the official attitude of the Church
of England durlng and after the passing of the 1857

Matrimonial Causes (Divorce) Act, and particularly

towards the recommendations of the 1912 Report of the

Royal Commission, which,as already has becn mentioned,
for many years later continued to effect the law of the

land. In fact it was exactly a quarter of a century later

2) The Church and Marriage, Report of the Joint Committees
of the Convocations of Canterbury and York, (S.F,C.K.)

. 22
1 3%ﬁepLambeth Conferences (1867-1930), reports of the
1920 and 1930 Conferences with selected resolutions from
the Conferences of 1867, 1878, 1897 and 1908, London,
S.P.C.K. 1948, pp. 164ff.; The Archbishop of Canterbury,

op, cit, p. 17
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when most of the 1912 recommendations of the Royal

Commission were implemented through the 1937 Matrimonial
(1)

Causes Act
The Prelates who took part in the debates for the )
second reading of the 1937 Bill in the House of Lords I

were five : The Archbishops of Canterbury and York,

the Bishop of St. Albans and the Bishops of Durham and

gy s T ke

Birmingham. To illustrate their attitude on that occaslion
some extracts will be presented here from their speeches
together with the main arguments used in support of

their positions, The first two abstained from voting,

the Bishop of St. Albans opposed the Bill, and the other
two Bishops were in its favour.

X
Cosmo GQrdoril~W”M& The Archbishop of Canterbury looked upon the Bill

from two different points :.firstly as a citizen, and
then as a representative and an officer of the Church,

From his first point of view he stated that the

existing law of the State in the matter of divorce was i

proved unsatisfactory in its operation and gave rise

to abuses detrimental not only to marriage itself but

to public moralityga)

" The Bill proposed some timely and valuable
remedies of those abuses, and it had other useful
provisions, including a reasonable and welcome
relief in the conscience of the clergy. For those
reasons, he said, although he hoped it might be
amended in various respects in Committee, he
thought as a citizen and a meuber of the House of
Parliament, that it was entitled to the careful
consideration of the House, and he could not,
therefore,honestly vote against its second reading"(3). .

1) For more details about the 1937 Act see pp.lO3ff

2) Hansard, op. cit. vol. 105 col, 743-751
3) ibid. col. 744
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But on the other hand, the Archbishop could not
divest himself of his responsibilities as a representative
and an officer of the Church. In his judgement, divorce
and certainly re-marriage after divorce was inconsistent
with the principles lald down by Christ and accépted by
the Church in her own law and formularies.

W It may be, he sald, that the State was unable
to impose the Christian principles of marriage by
law upon a population which was only partially or
imperfectly Christian, but for that very reason
it was of the greater importance that the Church
should maintaln those principles for its own menmbers
and uphold its own standard for the good of the
whole community., In view, therefore, of the position
which I hold in the Church, I cannot take the
responsibility of seeming to promote legislation,
which in some of its principal proposals is
inconslstent with those principles and with that
standard. Thus I cannot give a vote for the second
reading of the Bill. In those circumstances if
a division is challenged, in that division I can
take no part"(1l),

7%

The same attitude was taken by the Archbishop of York,

who although in his speech was largely in favour and
believed that it was desirable that this Bill should
pass into law, however, he did not think it was

appropriate that an occupant of the Bishops!'! Bench

(2)

should vote for it

" For a long time past, he said, everybody acted
on the assumption that the law of the State and
the law of the Church in this matter should be the
same, But what he desired to suggest was that the
grounds on which the law of the State and the
Church should be determined, should certainly be
different, and it was at least possible that the
difference in grounds may lead to a difference in
the law itself, Because the function of the Church

1) Hansard, op. cit. vol. 105, col. 744
2) ibid. cols, 781-784
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and of the State in relation to the promotion of ;
human welfare at large are not the same., He submitted |
his position in the words of F,D, Maurice : »
'The office of the Nation is by stern and righteous
punishment to restrain man's self-will when 1t

breaks out into acts; the office of the Church is,

by gracious and loving methods, to bring out the

true free will of which it is the base counterfeit'(l).

" If it were true that the passing of this Bill would
lead to the damage of public morals, no doubt it would
be our duty to resist it, but as I have indicated, I
am persuaded that it ought to be passed, and for i
the reason that I believe it will ipmrove rather |
than damage public morals®(2).

" That view, however, must not be held in any way
to modify the right and the obligation of the
Church to uphold its own ideal and to require the
conformity to that ideal of those who would be its
full members. Church and State have no doubt one
service, namely, the service of the people, to be y
rendered according to their several trusts, but ;
the trusts are several, and they will render that
service best, not by making their functions
identical but, by pursuing their several functions
in full and friendly association, each with complete
respect for the liberty of the other™(3).

On these grounds the Archbishop of York also

abstained from voting for or against the Bill, although

from what he sald, he made it quite clear that he was

convinced heartily that the Bill should be passed into
law(q') ®

The only Bishop who spoke and voted against the

(Ldelj&&+“" Fhf3€ Bill was the Bishop of St, Albans(s). For him the real

question at issue was whether the Bill was to reduce

divorce and advance the objects stated in the Preamble

1) Hansard, op, cit. col. 782
2) ibid. col, 783

3) ibid. col, 784

4) ibid. col. 784

5) ibid. cols. 761-=765
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of the Form of Solemnization of Holy Matrimony "for

the true support of marriage, the protection of
children and the removal of hardships"(l). For his
part, he said, he was absolutely convinced that in the
long run it will have precisely the opposite reéult.

" I believe the Bill will weaken instead of
strengthen the institution of marriage, it will
lead to an increasing number of divorces and
quite obviously expose more children than are
exposed to-day to the dangers and the ill
consequences that come from broken-up homes,

I believe that this Bill will create more
hard cases and illicit unions and ultimately
collusion in divorce™(2).

He went on to state the Christian view of
marriage as a life-long, indissoluble union between
one man and one Woman to the exclusion of all others,
which 1s not merely based on a text or two taxen from
the New Testament, but he suggested, it was part and
parcel of the original plan of the Creator in
bringing man into the world and in fulfilling His
purpose that the whole of the human race should have
the fullest possible life(3>.

" I know that your Lordships will agree that
marriage is an institution that ought to be
malntained, but it is, I submit, fundamental
not only to the well being of this nation, but
to the well being of all the nations, of the

whole of the human race"(4).

On these grounds he opposed and voted against

the Bill,

N
”ﬂvabﬂﬁgﬂwdb wg‘n”'(§°°&&@e{
fA-@ ant =
1) Honsard, op. cit. col., 761 ‘MCOFmeb
2) ibid. cols, 761-762
3) ibid. col. 762
L) ibid. col. 763
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The two Bishops who spoke and voted for the Bill
were those of Durham and Birmingham. The Bishop of
rltrf vag&ﬂ H@hngurham(l) defined his position by putting to himself
some questions :

" Is the Bill needed ? Yes, he said, it is
needed, and there is a very real demand for this
Bill, If you have no experience to provide you
with that answer, then, be at pain to read
carefully the great Report of the Commission"(2).

" Will this Bill, 1f it be passed, bring the
law of England into conflict with the law of
Christ ?" His answer was : " The Bill, if it
were passed into law, so far from bringing the
law of England into conflict with the law of
Christ, would bring the law of England into
deeper and truer harmony with that law"(3).

" If the Bill be passed, will it lead to a
lower standard of marriage and the contracting
of marriage ?"(4)

He believed that the Bill would remedy a great
many hard cases which a just law ought to be able to
remedy. To give his answer to this question he went
to the plain purposes set out in the Preface to the

marriage service in the Book of Common Prayer,

according to which marrlage is intended for the
continuance of the human race, the procreation of
children and also to provide that fellowship, society,
help and comfort, which men and women, by the

(3)

Creator's ordinance really need o

1) Hansard, op, cit. cols 768=774
2) ibid. col. 769

%) ibid. cols. 769-770

L) ibid. col. 770

5) ibid. col. 770

el
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" None of these purposes can possibly be
fulfilled if the parties drift apart, if the
desertion has continued year after year, 1f the
cruelty is such, that it is not safe or
reasonable to expect these people to live
together, or if insanity has clouded the mind or
disordered the tastes and affections so that
the unfortunate partner, who is insane may be
locked away under guard, and may continue in
that state until death, It is impossible in
these cases to see what there i1s, which has
survived this marriage"™(1l). ;

cremes ot AT L a e

Then he went on to criticise the Archbishop's
point that our Lord's teaching as certified by the
critical scholars of that time is represented by the
teaching in St. Mark's Gospel, %

" I would allow myself this observation, he §
said, So far as I know, the Church of Christ ;
has never allowed itself to draw a distinction
in religious authority betweenr one canonical
Gospel and another, I would ask him : ' Are you
then prepared to minimise the authority of the
first of the four canonical Gospels, and is it
not the case that it is that Gospel which
authorises you to use the Trinitarian form in
Baptism ?' So it is apparant that it is a very
rissy ground you get on when you beglin to trust
the critical faculty into canonical authority"(2).

The Bishop of Durham preferred to stand on the
general position of the Church and to say that our
Lord's teaching, as is transmitted in the four
canonical Gospels, teaches with every adequate reason
that the marriage union is dissoluble(3).

n If that be not so, then it is incumbent upon

the Most Reverend Primate to explain away what
St, Matthew says, and I submit, and I think no

one can challenge the statement, that even if
that clause, ‘'saving for fornication' is read

1) Hansard op, cit. cols 763-770
2) ibid. col., 771
3) ibid. col. 771
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in the strict sense, we are entitled to say that
it is yet a canonical version of the Apostolic
understanding of Christ's words. It is the most
authoritative word of excgeslis that you can find
and we are on the strongest possible ground when
we say that we are entitled to claim that our
blessed Lord, as understood by the historic
Church, did authorise in certain circumstances
the dissolution of the marriage union"(1l).

The corruptiest communities known to the world,
he said, have been those in which divorce was absolutely
prohibited.

" If the number of divorces were a safe indication

of social morals, it were indeed possible toc make
the whole community pure at a stroke by
prohibiting divorce. True it is that divorce may
mean not a desire to degrade, but to ralse the
standard of human life™(2).

He urged the House to take the view that they
were enacting in the spirit and mind of Him W%ho,

confronted by another law, said 'The Sabbath was made

for man and not man for Sabbath'(B).

" We should say, 'the marriage union is made for
man, not man for the marriage union' and that we
have no ground to withhold the liberty of
divorce'"(4).

For all these reasons and on these grounds the
Bishop of Durham stated that he was going to support

and vote for the 5111(5)0

1) Hansard, op. clt. cols., 771-772
2) ivbid. cols., 772-773

3) ibid. col. 774

4) ibid. col. 774

5) ibid, col. 774
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sk

rnggt Wi am Bames The Bishop of Birmingngm(l)

stated forthright his

intention to vote for the second reading of the Bill
because tt will bring the marriage law into harmony

with opinions held by a majority of enlightened

Christian people in the country, and because he was !
!

convinced that it will lessen the number of irregular ?

(2) 1

unions among working people.
He asserted that from the New Testament itself we i

can gather that, in the first century of the Christian

era, complete divorce was allowed in the Christian

community both for adultery and also when a pagan

(3)

partner broxe the union

" Further, he said, it cannot be denied by the
historians that in the Christian East complete
divorce has always existed, But you will say that i
the Western Church freed itsslf in early tiues
from all exceptions and preserved Christ's ideal
inviolate in its legislation, In theory, yes;
but of course, a safety valve was found in a i
practice of nullity, a practice that became so
widespread as to be the equivalent of divorce
at the pleasure of the stronger partner. The :
grounds of nullity were at one time so extensive 1
that no marriage was safe from possible
‘rupture"(4).

" But I will pass from the Reformers to the year
1670 when a Private Act of larliament revived an
old precedent by allowing a Peer to re-marry

after obtaining a divorce, Did the English Bishops
in this House indignantly protest ? Two of the
most distinguished Bishops, the High Churchman
Cosin of Durham and VWilliam of Chester, sometime
Secretary of the Eoyal Society, voted for the Bill,
Some 450 similar Acts were passed during the next
two centuries. There 1s no evidence whatever that

1) Hansard, op. cit. cols 812-818
2) ibid. col. 812
3) ibid., col. 812

4) I%id. col. 813

]
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the English Bishops made it a principle to

oppose these measures. When at length the Divorce
Bill of 1857 came up for its second reading in
this House, nine Bishops voted in the affirmative,
Among them were Sumner, then Archbishop of
Canterbury, and his great successor Tait., Finally
in this hurriedly historical survey, in 1920
Archbishop Davidson in this House allowed, to

the discomfort of some of his allies that a
.complete divorce might be granted for adultery™(1l).

He then briefly referred to two other points :
(a) that during the first five years of marriage a
petitioner for divorce must, at least, be able to apply
to the court on the ground that special circumstances
existed(a); and
(b) that he was in favour of the provision that
insanity should be a ground for divorce because, he
said :

" The eugenist, anxious for the future of the

‘race, the geneticist with his special knowledge,

regard insanity with a gravity not recognised by
some who have taken part in this debate'(3).

He concluded by adding that he will give general
support to this Bill, not a8 a concession to be made
to a semi-pagan community, but because it seemed to
him to be the legislation in accordance with the
spirit of Christ(Q).

It cannot be denied that the stand taken by the

Bishop of St, Albans was consistent with the traditional

and official attitude of the Church of England, which

1) Hansard, op, cit. vol. 105 col, 815
2) ibid. col. 817
3) ibid. col. 817
4) ibid. col., 818
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down the centuries had preserved the doctrine of
indissolubility, held by Western Christendom from the
early times,

At the same time, there is no doubt that, the

Bishops of Durham and Birmigham were also quite
strong and convincing in their arguments that the law
ought to be able to remedy some unfortunate cases,

However, the attitude of the two Archbishops of

Canterbury and York in abstaining to vote for or
against the Bill is indicative of the existing
conflict and tension of spiritual and temporal laws
and loyalties,

It is perhaps worth noting here the observation

(1)

made by Lord Gorell at the concluding stages of

the debates for the passing of the 1937 Matrimonial

Causes Act :

n There are, he said, three distinct and
different Christian opinions within the Church:

(a) that marriage is indissoluble;

(v) that it is dissoluble only on the ground
of adultery; and

(c) taking note of a great and growing weight
of opinion, that it is dissoluble wherever
in fact the ideal has hopelessly broken
down"(2).

1) He was the son of lord Gorell who was the Chairman
of the 1909 Royal Commission on whose recommendations
the 1937 Matrimonial Causes Act was mainly based;see
pp. 101ff

2) Hansard, op, cit. vol. 105 col. 845
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After the passing of the 1937 Act the position
of the Church of England was made clear in the following
resolution which was passed by the Convocation of

g(1) |

]

Canterbury in June 193

" That in order to maintain the principle of
lifelong obligation which is inherent in every
legally contracted marriage and 1s expressed in
the plainest terms in the Marriage Service, the
Church should not allow the use of that Service
in the case of anyone who has a former partner
still living"(2).

Further evidence could be found in the Report of

the Archbishops' Commission on Canon Law, 1947 and in

the Resolutions of the Lambeth Conference 1948.

The proposed new Canon XXXVI of the Archbishops!

Commission on Canon Law 1947, stated :

" The Church of England affirms, as our Lord's
principle and standard of marriage, a lifelong
and indissoluble union, for better or for worse,
till death them depart, of one man with one
woman, to the exclusion of all others on either
side"(3).

In section 2 of the same proposed Canon it was
suggested that the Bishop with his Chancellor should
be empowered to allow elther of the parties to a
marriage dissolved by secular law to be married to
another person, according to the rites and ceremonies
of the Church of England, if the Bishop was satisfied

that there were good grounds upon which such marriage,

could, instead of being dissolved have been declared

1) Promulgated as an Act of Convocation in 1357, The
Chronicle of Convocation, No 2 (1957) p. 205f

2) A similar resolution in substantial agreement was
passed also by the Convocation of York at the same time.

3) The Canon Law of The Church of England, op. cit. p. 125




(1)

to be null and void . This proposal, however, was

never accepted by the Convocations and 1s excluded :
from the present Canons of the Church of England(a). %

The official attitude of the Church of England
in 1950 could be sufficiently described by the !

following extract from the Report of the Lambeth

Conference held in 1948 : ;

" The Church has a primary duty in the pastoral
care of those who are married or are about to l
be married, in the exercise of discipline for
upholding Christian standards. To this end
regular and systematic instruction of the
congregation on the meaning and responsibilities
of marriage, znd particular preparation of
engaged persons, should be regarded as a normal
pastoral duty in every parish, and all parish i
priests should be equipped for these tasks,

Confirmed members of the Church who marry contrary
to the law of the Church, should be regarded as
subject to the discipline of the Church in
respect of admission to Holy Communion, Their
admission to Holy Communion lies within the
discretion of the Bishop, due regard being had
to their own spiritual good and the avoidance
of scandal to others.

In every case where a person with a former
partner still living is married and desires to
be admitted to Holy Communion the case should bhe
referred to the Bishop, subject to provincial
or regional regulations"(3).

Briefly stated the progress and development of

the law of divorce in England during the period 1850
to 1950 could be summarised as follows @
Before 1857 there was no legal provision in Church

or coumon law for divorce, except by special Act of

1) ibid. p. 126 where it is mentioned that there were
three notable dissentions from the members of the
Commission regarding this proposal.

2) Canon B 30 'Of Holy Matrimony', The Canons of the
Church of England, op. cit, p., 22

3) Lambeth Conference 1948, Report, S.P.C.K. pPpP.96-105




Parliament, With the passing of the 1857 Divorce Act

the law of the land departed from the old law of the

Church, which recognised only separation a mensa et thoro

and forbade remarriage during the lifetime of a former
spouse. The law of 1857, being based explicitly on the

principle of the matrimonial offence of the wife's

adultery (or the husband's aggravated adultery),

remained unaltered until 1937, when the Matrimonial

Causes Act of that year extended the matrimonial
offence so as to include desertion, cruelty and
incurable insanity,.

In tracing ;he official attitude of the Church
of England during this period, it may be observed that
in 1857 the leaders of the Church accepted the fact
(not without protest), that clergymen should marry
the innocent party, and it seems that in certain cases
they could also marry the guilty party after a divorce

suit(l)

. Officially, however, the Church permitted
divorce only for adultery, and excluded altogether
the guilty party from remar;iage in Church(z), But
there had always been a difference of opinion on the -
question as to whether our Lord meant to forbid
marriage to the innocent party(B)o

By the beginning of the present century various

factors contributed to a significant change in the

1) The Archbishop of Canterbury, op. cit. p. 17
2) ibid. p. 17; Resolution 4 of the 1888 Lambeth
Conference

3) Resolution 4 (c) of the 1888 ‘and resolution 39 of
the 1909 Lambeth Conferences; K.Kirk, op. cit., p. 112
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Church's attitude on divorce and remarriage. On the one
hand the development of the New Testament criticism and
theological scholarship tended to reject the authenticity
of the Matthean exception clause(l), whilst on the other
hand the rising tide of divorces and the sociai.evils

springing from broiten homes, together with the ambiguity

over the genuine innocence of the innocent part&a) to

a divorce case, all these which were threatening the
Christian conception of marriage as a lifelong union,
forced the Church of England to reconsider her position,
and to adopt an unéompromising line. Consequently all
second marriages in Church were indiscriminately
forbidden for divorced persons, whose former partners
were still living.

This rigid regulation was repeatedly pronounced
and retained as the official attitude of the Church of
England throughout the first half of this century,
However, the signs of uneasiness and tension, never
ceased to appear as the inevitable corollary of
marriage breakdown. Constant pastoral problems have
been calling for the Church's concern and compassionate
reconsideration of her attitude towards those in pain,
in order to help them rediscover the will of God for
their future. This challenge, directed to the Church
on pastoral grounds was to increase in the second half
of this century and it looks as if the Church of
England is at present in the process of a further stage

of development, which will be traced in the next chapter,

1) Bishop Gore, Ifhe Question of Divorce, 1911 p. 23
2) Due to fixed and arranged adulteries; How,op.cit.p.1l75
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5. Further developments from 1950 to the present time

On September 8th, 1951 a Royal Commission was

appointed to inquire into the law concerning divorce
and other matrimonial causes and to consider

" whether any change should be made in the law
or its administration, having in mind the need
to promote and maintain healthy and happy
married life and to safeguard the interests and
well-being of children'(1),

A number of people representing various hodies
whose activities appeared to have a special bsaring on
(2)

the inquiry were invited to give evidence . On behalf

of the Church of England the Archbishop of Canterbury

laid evidence before the Royal Commission, which
subsequently was published under the title "The Church

and Marriagg"(B).

1) Royal Commission on Marriage and Divorce, Report
1951-1955, London, H,M.S.0, 1956 p. iii. This was the
third foyal Commission which was appointed within a
century to review the law of Marriage and Divorce, the
other two having been set up in 1850 and 1909 ( see pp.
95-98 and 101ff ). The reason for setting up this

Royal Commission was prompted after the House of Commons
had given a second reading to a Bill introduced by

Vrs Eirene White, M,F. to permit divorce at the option
of either spouse, after a separation of not less than
seven years (Report 1951-1955, para. 63, p, 13). Under
pressure that the law should not change without proper
and thorough inquiry, the Bill was withdrawn upon the
Government's undertaxing to set up a Royal Commlssion.
see Hansard, op. cit. vol. 485 cols 926-1018 (1951);
also, Marriage, Divorce and the Koyal Commission, A
Study outline of the keport of the koyal Commission,
(C.I.B,) 1956 p. 5 and Cretney, op. cit. p. 89. The
Commission was put under the Chairmanship of Baron Mortonm

hence it is also known as the liorton Comuwission gr Report
2) Morton Report, p. 1

3) Published by the Church Information Beard in 1952 and
in a second edition in 1954, including additional answers
by the Archbishop of Canterbury to subsequent questions
by members of the Royal Commission, The Church and
Marriage, C.I.B. 1954




In its Report, which was published in 1956(1),
all, except one, of the nineteen members of the Royal
Commission, were in favour of retaining the principle

(2),

of matrimonial offence ; nine were opposed to the

introduction of breakdown as an alternative ground
for divorceSB&hilst the other nine members were

prepared to adopt the principle of breakdown to a

limited extend, i.e, either party could obtain a
divorce, 1f there had been a period of 7 years!'
separation and the other party did not obJect(u).

The Commission was very fiercly attacked(s)
and the fact that it was so divided on its principal
recommendation did nothing to inhibit divorce
reformers(6).

During that time the attitude and discipline of
the Church of England continued to be the same as in
the past, which was total ban on all marriages in
Church after divorce, whcn“a partner was still living.
This practice, which had been defined in four
Resaolutions in 1938(7), waé promulgated and restated

as an Act of Convocation in 1957 according to which :

n Marriage is in its true principle a personal
union.,.. indissoluble save by death; and as a
consequence, remarriage after divorce during
the lifetime of a former partner always involves

1) Report 1951-1955, op. cit.CMD, 9678, H.M.S.0, 1956
2) ibid. para. 65 p. 13

3) ibid. para. 69 pp. 1l4=15

4) ibid. para. 70 pp. 22-23

5) O.E, Mc Gregor, Divorce in England, 1957

6) Cretney, op, cit. p. &9

7) larriage and the Church's Task, op., cit. p. 2
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a departure from the principles of true marriage..
and that in order to maintain the principle of
lifelong obligation which is iherent in every
legally contractcd marriage and is expressed in
the plainest terms in the Marriage Service, the
Church should not allow the use of that Service
in the case of anyone who has a partner still
living.

Under certain conditions, however, recognising
that the church's pastoral care for all people
includes those who during the lifetime of a former
partner, contract a second union, divorced and
remarried persons may be admitted to Holy Communion"

(1).
On the baslis of these resolutions the 1958 Lambeth

Conference on the one hand recognised that divorce is
granted by the secular authority on grounds which the
Church cannot ackowledge(a), and recognised also that
in certain caseé where a decree of divorce has been
sought and may even have been given, there may in fact
have been no marriage bond in the eyes of the Church(B).
It therefore suggested an investigation into the idea
and practice of nullity(l*)° On the other hand it
recommended the denial of remarriage in Church to any
divorced person with a former partner still living;

and commended for further study the Resolutions of the

1948 Lambeth Conference(S), “a fact which of itself

suggests that their content and implication was not

judged to be altogether satisfactory"(6)°

1) The Chronicle of Convocation, No 2 {1957) p. 205f

2) The Lombeth Conference 1958, S.P.C.K. 1958, Resolution
118 p. 1, 58 -
37_1b1d Resolution 118 p° l gg

4) ibid. Reso

5) ibid, Resolution 119 p. l 58

6) Marriare, Divorce and the Church, Report of a Commission
appointed by the Archbishop of Canterbury to prepare a
statement on the Christian Doctrine of Marriage, S,P.C.K.

1971, p. &4
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In the mean time, the fact that the Morton Report,

as already mentioned, was divided on itse principal

recommendations did nothing to stop those who wanted

(L

to reform the law . In 1963 Mr Leo Abse, M,P,

presented in the House of Coumons a Bill, which.amongst

other proposals would have allowed divorce after seven

(2)

years' separation . Eventually, by persuading him to

withdraw(B) this controversial clause Iir Abse enabled
the rest of the Bill to get on the Statute book as

The Matrimonial Causes Act of 1963, which contained

provisions designed to facilitate reconciliation, by
making collusion into a discretionary rather than an
absolute bar, and restricting the scope of the bar of

(4)

condonation . In those cases, where the court had
discretion to refuse a divorce because the petitioner
had committed a matrimonial offence, it became
increasingly accepted that no public interest was served
by keeping legally in existence a marriage which had

(5)

in fact broken down .

Under such growing pressure for reform of the civil

law, the then Archbishop of Canterbury (Michael Ramsey)

announced in 1964 in the House of Lordéeghe appointment

of a Committee toc consider the law of divorce in

contemporary society and to make recommendations on

1) Cretney, op, cit., p. 89

2) ibid. p. 90

%) Bromley, op, cit. p. 239

L) The Bill amended the law of collusion, and provided the
so-called "kiss-and-make-up" procedure,Cretney, ibid. p. 89
5) The fact that both parties agreed in wanting a divorce
was no longer a sufficient reason in preventing their
obtaining one, Cretney, ibid, p. 89

6) Hansard,op.cit. vol. 250 col, 1547
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which the State's law of divorce could be made to work
more adequately. The Committee, which was under the

chairmanship of the Bishop of Exeter, produced its

Report Putting Asunder in 1966(1) and was careful to

distinguish their task of making a Christian proposal

for secular law and not for the Church's own discipline

(2)

lesser of two evils(B), the substitution of the doctrine

(4)

for its own members . The Committee favoured, as the

of breakdown for that of the matrimonial offence .

which they argued must be the sole ground of divorce,

and considered that the court, in order to be guarded
against possible abuse, should carry out a detailed

inquest into the alleged fabt and causes of the death

(5)

of a marriage relationship

n It would have to be made possible for the court
to inquire effectively into what attempts at
reconclliation had been made, into the feasibility
of further attempts, into the acts, ev:nts, and
circumstances, alleged to have destroyed the marriage,
into the truth of statements made (especially in
uncontested cases) and into all matters bearing
upon the determination of public interest"(6).

They further recommended that a decree should be
refused if it would be unjust because of the petitioner’s

conduct(7)
(8)

, 1f both parties had conbined to deceive the

court y 1f it would be contrary to the public interest

1) Putting Asunder, A Divorce Law for Contemporary Society
S, P.C. K, 1966

2) ibid. para. 6

3) ibid. para 68

4) ibid. para.55

5) ibid. para. 84

6) ibid. para. 84

7) ibid, para, 66

8) ibid. para. 97
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in justice and in protecting the institution of marriage(l)

They also made detailed proposals :

(a) for securing the welfare of children(a); and

o

(b) for exploring any prospects of reconciliation(B)

The Report Putting Asunder was then referred to the

Law’Commission, established by Parliament to review the

law, who in turn reported in'Reform of the ground of

Divorce : The Field of Choice'(q). Their comments were

appreciative of the argument for establishing the divorce

law upon a new ground, but critical of the proposed

(5)

court procedure . They concluded that the 'Field of

Choice' was between the following three alternatives :

"(a) Breakdown without inquest. A modification of

the breakdown principle proposed in 'Putting
Asunder’'.

(b) Divorce by Consent, which was coansidered

practicable only as an additional and not a
- sole comprehensive ground,

(c) The separation ground, which was introducing a
period of separation irrespective of which
party was at fault, enabling the law in this
way for the application of the breaxdown
principle"(6).

The 1¥o 4Lccum:iniB, ruatiing ieurnder and TLe Puie.d

of Choice, were debated together in the House of Lords(7)

and the Government of the day made it known that it would

support legislation to embody an acceptable compromise,

1) Putting Asunder, op. cit, para, 66

2) ibid. para. 92

3) ibid, paras. 38, 90

4) Reform of the Ground of Divorce ; The Field of Choice,
H.M.5.0, 1966, Cmd 3123

5) ibid, para. 2; cf Marriage, Divorce and the Church,
op, cit. p. 2

6) Field of Choice, pp. 54=55; for a fuller elaboration
See ibid. paras 71-105; cf Cretney, op. cit. pp. 93-94
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accommodating the principle expounded in Putting Asunder,

which in the opinion of the Law Commission would not

make divorce proceedings more expensive or protracted

than they were already(l). ) 1
A compromise between the views put forward by the

Archbishop's group and the Law Commission was the l

passing of the Divorce Reform Act in 1969, which

introduced the principle that “the sole ground on which
a petition for divorce may be presented to the court

by either party to a marriage shall be that the
marriage has broken down 1rretrievably“(2). All the

old grounds for divorce were abolished and replaced by
this one ground, which may be established only by
proof of one or more of five *facts' set out in the
Act(B). Three of these facts are similar to the old

matrimonial offences of : adultery, cruelty and

desertion and impute fault to the respondent., The

other two are periods of separation : two years if

the respondent consents to the granting of the decree,
and five years if he or she does not(u).
Because of the fears expressed that parties

(particularly wives) divorced against their will could

well suffer financial hardship, the Act did not come

1) Marriage, Divorce and the Church op. c¢it, p. 2 para.3
2) Divorce Reform Act 1969 s, 1

3) ibid. s. 1 (2); Bromley, op. cit. p. 240

4) ivid. p. 240




into force until lst January 1971(1). This enabled

Parliament to pass the Matrimonial Proceedings and

and Property act of 1970, which reformed the law

relating to the powers of the High Court and divorce
county courts, to grant financial relief for the
protection of the spouses and the children of the
family(a). Furthermore on the recommendation of the

Law Commission the previous legislation was brought

together in one Act, the Matrimonial Causes Act of 1973.

Essentially this was a consolidating statute which

repealed the 1969 Divorce Reform Act and the 1971

Nullity of Marriage Act in their entirety, together

with most of the provisions of previous Matrimonial

Causes Acts and made only minor changes in the

(3)

existing law . This new Act which is at present in

force regulating all matters related to marriage and

(4)

divorce came into operation on 1lst January 1974

and it provides that :

" On a petition for divorce it shall be the
duty of the court to ingquire, so far as it
reasonably can, into the facts alleged by the
petitioner and into any facts alleged by the
respondent™(5).

l) Bromley, op._cit. p. 240

2) ibid. 241; Cretney op. cit. p. 98

3) Bromley, ibid. p. 241

4) ibid. p. 241; Cretney, op, cit. p. 98; Atkinson, op.cit.
p. 14

5) Matrimonial Causes Act 1973 s. 1 (3), London, H.M.S.0,
Reprinted 1976, p. 2; Cretney, op. cit. p. 103
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(a) In the case of adultery it is necessary to prove :

(1) the fact of the respondent's adultery, and

(ii) that the petitioner finds it intolerable to live
with the respondent (1).

(n) In the case of cruelty under the old law -of divorce
this was a ground for divorce and in order to establish
the offence the petitioner had to-prove unbearable
conduct from the part of the respondent and produce
evidence of general injury to health, The new Act
introduced the fact that‘"thé respondent has behaved in
such a way that the petitioner cannot reasonably be
expected to live with him or her"(a).

(c) Under the oid law desertion without cause for a
period of at least three years immediately preceding
the presentation of the petition was a ground for
divorce. Under the new Act, to establish the fact of
desertion as evidence of irretrievable breakdown, it

is necessary to show :

(1) that the respondent has deserted the petitioner,and

(11) that he/she has done so for a continuous period
. of two years, which

(1ii) immediately preceded the presentation of the
petition (3). ,

(d) The provisions of living apart establish the real

novelty of the new law(u) which, in effect, permit

divorce by consent, and divorce of a blameless spouse

1) Matrimonial Causes Act 1973 s,.1 (2)(a)
2) ibid. s.1(2)(b)

3) ibid. s, 1 (2)(¢c)

4) ibid, s. 1 (2)(d) and (e)
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by repudiation(l)°

The one fact requires that the parties should have
lived apart for a continuous period of at least two
years immediately preceding the presentation of the

petition and that the respondent consents to a decree

(2)

being granted .
The other fact simply requires that the parties
have lived apart for a continuous period of at least

five years immediately preceding the presentation of

(2)

the petition .

Even if ome or more of the ab&ve facts is proved,
the court may, nevertheless, refuse to dissolve the
marriage in the following cases :

(1) If it is satisfied that the marriage has not been
broken down irretrievably (4);

(2) If a decree nisi has been made on the basis of two
years' separation, it may be rescinded if the
petitioner misled the respondent in deciding to
consent to the decree (5);

(3) A decree must not normally be made absolute unless
the court has satisfied itself about the
arrangements made for any children of the family(6);

(4) Where the petition is based on one of the 'living
apart!' facts and the respondent successfully
opposes the dissolution of the marriage (7).

These provisions were designed primarily to
protect the innocent wife (i.e, one who could not have
been divorced against her will under the old divorce

law), Accordingly, they apply only to petitions founded

1) Cretney, op. cit. p. 134
2) Matrimonial Causes Act 1973 s. 1 (2)(d)

2) ibid, s. 1 (2)(e)

4) ibid. s. 1 (4)

5) ibid. s. 10 (1)

6) ibi 8. 41

7) ibi 5. 5 and s, 10

o

jo 3
o ®

(=)
jo5)
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solely ox tune living ztart  facts.

The pre-1969 divorce law was often criticised
because, far from encouraging reconsiliation between
estranged couples, it made it less likely. The risk
that an attempt might constitute the bar of con&onation
led lawyers to advise their clients to have no

(1)

dealings with the other spouse » The Divorce Reform

Act of 1969 introduced for the first time the notion

of reconciliation as an important prerequisite feature

(2)

of matrimonial litigation =" . In principle, there are
the following three provisions in this respect :

(1) Discussion with a solicitor. When a solicitor

is acting for a petitioner, he must file a certificate
as to whether he has discussed with the petitioner the
possibility of a reconciliation and given him the names
and addresses of persons qualified to help in this

(3)

regard

(1i) Adjournment of proceedings. If at any stage of

proceedings for divorce it appears to the court that
there is a reasonable possibility of a reconciliation
between the parties, the court may adjourn the
proceedings for such period as it thinks fit to enable

(L)

attempts at reconciliation to be made o

1) Cretney, op. cit., 153
2) ibid. p. 153

3) M.C.A, 1973 s, 6 (1)
4) ibid. s. 6 (2)
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(iii) Conditional resumption of cohabitation. The

present law contains provisions designed to enable the
parties to resume cohabitation for a period or periods

up to six months without prejudicing their right to

(1

divorce . If the parties have lived together for more

than six months after the petitioner discovered that

the respondent had committed adultery, then the
(2)

petitioner cannot rely on that fact of adultery .

A similar rule applies if the petitioner relies on the

(2

respondent's hehaviour . However in the cases of

desertion and separation the court disregards any

period or periods of cohabitation not exceeding six
months in which the parties have lived togetiher in
the same household(Q)o

This very briefly is the historical development
of the present civil legislation of divorce in England
and its main aspects. To this development of the

State's law, there is no doubt that, the Church of

England made an important contribution through the

publication of its Report Putting Asunder in 1966(5)o

1) M.C.A, 1973 s. 2 (1)=(3),(5)

2) ibid. s. 2 (1),(2),(6)

3) ibid. s. 2 (3),(6)

4) ibid. s, 2 (5),(6). In these cases, the periods of
cohabitation are ignored by the court in calculating the
length of time the parties have been apart. Hence, if
the husband leaves his wife, they then live together

for four months, and he then leaves her again, she will
not be able to petition for divorce alleging desertion
or separation until two years and four months have
elapsed from his first leaving her. This is the only
exception to the rule that two or more periods of
desertion or separation cannot be added together to give
a period of two or five years in the aggregate; Bromley,
op. cit.p. 253 and Cretney, op. cit.pp.155,103 and 134,
9) Browley, op.cit. p. 240; Cretney, op.cit. pp $5-86
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That Report, although expressly was to consider

the law necessary in secular society and not the

matrimonial doctrine and discipline of the Church of
England, ia a way it was expressing one of the two

main theological traditions which have persisted in

the Church of zngland since the Reformation(l)° It was

the view which finds remarriage after divorce theologically
permissible on the ground of the Matthean exception,

and in some cases on the ground of desertion as well(a).
The other view, which has always been pronounced and
observed as the official attitude of the cChurch of

England, denies the theological possibility of a

divorce a vinculo matrimonii and so denies also the

possibility of remarriage in Church of those divorced(B).
This official practice and discipline of the Church
seems to Lhad come to be regarded by many as unsatisfactory,

and in a long debate on Divorce Law Reform the Church

Assembly of 1967 welcomed the Report Putting Asunder

and considered that :

" the fact that a marriage appears finally to
have broken down should be the sole grounds of
civil divorce™(4).

1) Dr. A.R. %Winnett in his books Divorce and Remarriage
in Anglicanism (MacMillan, 1958) and The Church and
Divorce: A Factual Survey (Mowbray, 1968) traced these
two main theological traditions (the indissolubilist and
the non-indissolubilist) which have persistzd in the
Church of Zngland since the Reformation to the eve of
the 1968 Lambeth Conference. A very informative summary
of this survey is given by Canon Herbert Waddams in
Appendix 7 of Marriage, Divorce and the Church, op.cit,
rp. 152ff

2) ibid. pp. 79ff, Hugh Montefiore, op. cit.pp. 11l4ff

3) Canon Waddams, op. cit. p. 152ff

4) Church Assembly,Report of Proceedings ( Febr.1967)
vol, xlvii,no 2 pp.230ff,253% cited in Atkinson,op.cit.p.ly
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This seems to have marked a turning point in the
attitude of the Church, which was expressed in a

Resolution, passed by the Convocation of Canterbury

in 1967 to appoint a Commission '"to prepare a statement
on the Christian doctrine of marriage"(l)u The Commlission
which was appointed by the Archbishop of Canterbury in

1968 was chaired by Canon Howard Root and was to prepare

its Report against the bacsground of the debate in the
Convocation of Canterbury :

" ag to whether there might be occasion for
relaxing the present rule of the Convocation,
whereby a divorced person with a former partner
living, may not have on remarrying a marriage
service in Church®(2).

In view of the appointment of the Root Commission

and of the general debate on the subject it seems that

the 1968 Lambeth Conference was reserved in commiting

(3).

on the matter any of its Resolutions
The Commission considered past and present
attitudes of the Church to marriage and tried to
approach the problem in terms of personal relationships
rather than of theoretical assumptions., Its findings
and recommendations were a direct challenege to the
official discipline of the Church(Q) and underlined

the growing tension between the Church's pastoral and

1) Church Assembly, Report of Proceedings (1967) vol,
xlvii o 2 p. 253

2) ibid. pp. 253ff; Marriage, Divorce and the Church
op. cit, p. xi

3) The Leambeth Conference 1968 Resolutions and Reports,
S.F.C.K. 1968 pp. 36-37

4) Marriage and the Church's Task, op. cit. p. 6
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(1)

prophetic roles . Basically the recommendations were

summed up in a proposal for é moral consensus to be

taken in the country among Christian people, both
clerical and lay, as to whether :

", some marriages, however well intended,
do break down ?

2. some divorced partners enter into new unions
in good faith, and that some of these new
unions show such evident features of stability,
complementarity, fruitfulness and growth as
to make them comparable with satisfactory
first marriages ? and

3. that Christian congregations are not
scandalised, in the theological sense of the
word, by the presence of such persons in their
midst, or by thelr participation in the Holy
Communion 2"(2)

If such a consensus were found to exist in favour
of remarriage in Church,"then it would be.theduty of
the Bishops-in-Synod to determine whether this consensus

is theologically well founded"(B). The unanimous conviction

of the Commission was that "this was the case“(h).“Such

a moral judgement would not be inconsistent with the
witness and teaching of the New Testament as a whole,
nor with the tradition of the Orthodox and Protestant
Churches; nor would it be inconsistent with the Western
Church, if account be taken of the wide gulf between the
developed theory of indissolubility and the divergent
practice based on the use of nullity decrees“(5)° The
view of the Commission was that provision should be made

for a penitential procedure to be held before any second

1) Atkinson, op, cit. p. 30

2) Root Report, op. cit, p. 71
3) ibid. para. 142 p. 72

4) ibid. para.ly2 p. 72

5) ibid. para. 142 p. 72
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marriage service were given, and suggested examples

of possible forms(l). It was considered that the

responsibility for the decision in each case should
rest with the parish priest concerned, but reference
would also be made to the Bishop,

" who might well went to associate suitably
gqualified clerical and lay advisers with his
decisions. Such procedure, while respecting
the statutory right of an incumbent to remarry
a couple in Church, if he so decides, would
rely on the same courtesy, good will and
respect for spiritual authority, which is
already deployed in the Church's matrimonial
affairs" (2)

Many people welcomed the Root Report, but it
seems that the traditional rigid view prevailed in
the General Synod where a substantial body of members
were unsympathetic to the Report frou its first

(2)

appearance there . Between February 1972 and

November 1974 the Rsport was debated on three

separate occaslions before its recommendations were

finally rejected(u).

In November 1974 the General Synod carried a

motion calling for a fresh examination and about a

year later (October 1975) a new Marriage Commission(s)

was set up by the Archbishops of Canterbury and York

with the following terms of reference :

1) Root Report, op. cit, paras 144-147 pp. 73=75

2) ibid. para. li4h p. 74

3) For a full report of the debates see the Reports
of Proceedings of the General Synod (1972) vol, 3

No 1 pp, 75-116;(1973) vol. 4 pp. 727-780; (1974)
vol, 5 pp. 808-837

4) ibid, vol, 5 (1974) pp. 808ff

5) Chaired by the Right Rev, Kenneth Skelton, Bishop
of Iichfield
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"(1) To examine afresh the Christian doctrine of
marriage and the marriage discipline of the
Church of ingland, especially in the light of
recent debates in the General Synod and
elsewhere,

(2) To consider the understanding by contemporary
people of the place of marriage as an institution.

(3) To report on the courses of action Opén to
the Church in seeking to promote in contemporary
society the Christian ideal of marriage as a
life-long union between husband and wife"(1l).
The Report of this Commission was published in
19?8(2) and it was the second official document of the
Church of fngland during the last decade,after the
Root Leport,
The new Commission was concerned about marriage
and how the Church responds to it, Since it is a
universal institution which has its origin in nature(j)
and society the Commision considered more appropriate
to speak not of a particular kind of marriage upon
which the label Christian could be placed, but just
marriage, which is defined as :

" a2 loving relationship based on mutual attraction
and shared values;

a sexual relationship based on physical attraction
and shared physical satisfaction;

a biological relationship leading?to the birth and
nurture of children;

a social relationship involving the family of
marriage in a network of wider family and community
contacts;

an _economic relationship based on a common domicile,
the marital home, and a sharing of possessions and
income.

1) Marriage and the Church's Task, op., cit. p, v

2) Marriage and the Church's Task, lhe LKeport of the
General Synod Marriage Commission, CIO, London, 1978
3) Report of Proceedings, General Synod, July Group of
Sessions 1978, vol. nine Ilo 2 p, 766
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All this is formalised in a legal and institutional
relationship involving public recognition and mutual
contractual responsibilities.

This complex web of relationships is expected to be
exclusive and to last throughout the joint lives of
the partners"(1l).

After a brief survey of the last ten years' debate

(2)

on the subject and an examination of the nassive

changes over recent times of the social and ecoaomic

(3 n

context of marriage and its changing patterns e

Commission made an svaluation of the major features

(4)

of the present English law of marriags and divorce ,
and then went on to examine afresh the Christian

(5)

doctrine of marriage , its developing tradition

and the marriage discipline of the Church of England(6).
A1l the members of the Commission agreed that
indissolubility is characteristic of marriage, and when
a marriage does break down then, there is something

(7)

radically wrong. :larriage ought to be indissoluble .

However the majority of the Commission rejected the
doctrine that marriages cannot by definition be
dissolved, It is only too possible for human failure
and sin to break the bond which God, in principle and
in general, wills to be unbreakable, and to put
asunder what God, in His original purpose has joined

together(8).

1) lLarriage and the Church's Task, op, cit. para.40 pp.l6ff
2) ibid. paras. 1-17 pp. 1=9

23) ibid. paras, 13-54 pp. 10-=22

4) ibid. paras 55-78 pp. 22-30

5) ibvid. paras. 79-140 pp. 3%1-50

6) ibid. paras. 141-173 pp. 51-61

7) ibid, para. 100 p. 38

8) ibid. para, 100 p. 38

e
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In an Appendix on Marriage and Divorce Statistics

(1)

the Commission gave the following rate of divorces

during the period 1961 to 1975 :

Total number

Year of divorces
1961 25,400
1966 39.100
1970 58. 200
1971 74,400
1972 119,000
1973 106.000
1974 113,500
1975 120,500

The task of the Church is to help as many as
possible to discover the roles of married love, and
accordingly the Commission set out the two courses: 6f
action open to the Church of England :

(a) to maintain the present official position that
divorced persons should in no circumstances be
married in Church, or

{b) to adopt a system whereby without conceding a
general right of remarriage in Church, divorced
persons were 1ln certain cases permitted to be
remarried in Church, following a pastoral
enquiry (2).

Finally, the Commission concluded with the
following summary of recommendations :

1, that the Convocatlon regulations requiring that those
who marry after divorce should only be admitted to
Communion with the permission of the Bishop, should
be rescinded.

2. that the present use of service of prayer and
dedication in counnection with remarriage after
divorce should be brought to an end,

1) Marriage and the Church's Task, op. cit. p. 112
Following the introduction of legal aid the figures rose
from 29.069 in 1950 to 37.637 -in 1951, then followed a
decline 33,770 in 1952; 29.845 in 1953; 28.347 in 1954.
After a further decline to nearly 22.000 in 1958 the
figures have risen steadily since 1960 with 136,086
divorces in 1977; see Royal Cowmission [Leport on Marriage
and Divorce 1951-1955 p. 357 and Cretney, op. c¢lt., p.97

2) Marriage and the Church's Task, op. cit. para,233 p. 84
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By majority, they recommended that :

(a) The Church of England should now take steps to
revise its regulations to permit a divorced
person with the permission of the 3ishop to be
married in Church during the lifetime of a former
spouse,

(b) The marriage of divorced persons in Churth should
be solemnised by the use of one or other of the
existing permitted orders for the solemnisation
of marriage, with the addition of an appropriate
invariable Preface.

(c) The working of the new procedure should be
reviewed after a specified period of years.

that legislation be introduced to remove the present
obligation on the clergy to marry unbaptised people,
and that the solemnisation of such marriages should

be at the discretion of the minister subject to the

advice of the Bishop.

By majority, they recommended legislation which will
give the diocesan Bishop discretion whether or not
to ordain a man who

(a) having been divorced has remarried during the
lifetime of his former wife; or

(b) has married a divorced woman during the lifetime
of her former husband.

They recommended legislation which will give the
Diocesan pishop discretion whether or not to
institute a clergyman who :

(a) having been divorced has remarried during the
lifetime of his former wife; or

(b) has married a divorced woman during the lifetime
- of her former husband,

The Commission's Report and its recommendations

were submitted to the General Synod for approval, and

at the opening of the July 1978 session the Standing
Committee made a provision in the Agenda that "if the

Motion reflecting the majority view of the lLichfield

Commission fell, there would be a subsequent opportunity

(1)

for the Synod to vote on the minority view .

1) Report of Proceedings, op, cit. 1978 No 2 p., 390

i ——
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During the ensuing debate om'July 1l2th 1978 the
tenslon between the two opposing views hecame evident
and at the end the traditional line to retain the
status quo was again upheld and the Lichfield Report

had the same fate as the Root Report in 19?4(1).

Following this result the Standing Committee felt
that there was no point in putting to the vote its
provision for the minority view, Instead, the Standing

Commi ttee,included in the Agenda for the November 1978

session of the Synod the following Motion :

" That this Synod

(1) commends to the consideration of the dioceses
the Lichfield Report as a whole and the debates
and decisions to date of the General Synod with
regard to it, including in particular what is
said in the Report as to the preparation of
those about to be married and the pastoral
care of those who are married;

(ii) would welcome any comments from the dioceses
on the Report by 30th April 1980; and

(1ii) is of the opinion that in the meantime it
would be inappropriate to make any change in the
regulations regarding marriage in Church after
divorce%(2).

This action by the Standing Committee was also
in accordance with the views of several speakers,who
during the July debates had urged the desirability of
a reference of the issue to the dioceses, especially
in view of the fact that the Synod declined to make
an official reference where the Root Report was

concerned, and since there was evidence from the

1) The Motion was defeated by a majority of seven, the
overall voting being 206 in favour and 213 against,
Report of Proceedings, op. cit. 1978 No 2 p, 825

2) ibid. No 3 p, 968
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dioceses themselves that, not having been consulted

on the basis of the Root Report, it was about time that
(1)

they were brought into the discussion process

On 7 Kovember 1978 the Motion was put and carried

with an amendment, of an additional clause, referring
to the admiscsion to Holy Communion of those who are
divorced ana remarried(a).

The tension between the two main theological
traditions within the Church of England seems to
continue for some time yet. The question is, how the
Church of England is to fulfil her prophetic and
pastoral roles dt a time of rapid and massive social
upheaval and changes ? It ﬁill be much easier to

answer this question 1f the consensus of the dioceses

by the 30 April 1980 will be as predicted by the

Root Report in 1971.

In view of the continuing tension between the
opposing views on the question of divorce and remarriage
in the Church of England and in the search for a
possible course of action, perhaps the practice and
discipline of the Greek Ortﬁodox Church on marriage
and divorce, to which reference has been made several
times by most of the Commissions which have dealt
with the probleﬁ&B%dll be expound in the next part
of this dissertation, in the hope that it might provide
some new insights towards a contemporary and

responsible solution.

1) Report of Proceedings, ibid, No 3 p., 969

2) ibid, p. 988 *§§'Espe61ally we refer to the very
infoTmative and comprehensive exposition of the Eastern
Orthodox Tradition on the Sacrament of Marriage by A.M.

Allchin in Appendix 3 of the Root Report PpP.113ff

A
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PART II

1, The Law of Marriage and Divorce in the

Greek Orthodox Church in 1850

At the time under conslderation the law assigned
to regulate all matters relating to marriage and
divorce in the newly liperated State of Greece(l) is

clearly stated in a Royal decree of 1835 which

1) cf. Greece as a Kingdom, by Frederick Strong, London,
1842, pp. 350-352. After the fall of the Byzantine
Empire (1453) and a bondage of nearly four hundred years,
the struggle for freedom began on 25 March 1821, Eight
years of war elapsed before Greece was accepted by the
great powers in 1829 as an indegendent nation. In 1832
Greece was established as an independent Kingdom. Louis I
of Bavaria accepted the throne on behalf of his 17 years
old son Otto, who arrived in Greece in 1833, accoupanied
by three Bavarian advisers who formed the Council of
Regency during his minority, One of these advisers was
Goorge Ludwig von Maurer, who was entrusted to handle
all ecclesiastical matters which concerned the newly
founded Greeck State. On his suggestion and without any
previous consultation with the Ecumenical Patriarchate
of tonstantinople, the Mother Church of Greece, King Otto
declared on 23 July 1833 the independence of the Greek
Church and its establishment as an Autocephalous Church,
The news were received in Greece, at first, with great
Jjoy. But soon it was realised that the Church became
completely subservient to the State, when on 23 February
1835 the first Constitution of 1833 of the Independent
Greek Church was reaffirmed, and it was pronounced that
the highest ecclesiastical authority of the Greek Church
was to be a Synod of five Bishops under the supremacy

of the King, who was to appoint them, The same decree
stated that no decision was to be taken without the
presence and approval of the Royal Commissioner, whose
signature on the minutes was necessary 1f any decision
of the Synod was not to be null and void,., The first
attenpt by the Greek Church to free herself was made in
1843 and it was repeated in 1845, but both efforts
failed without any change being effected for many years,
''he following facts may help.fto explain why Maurer

tried to introduce such a decisively Erastian system of
eccleslastical policy: a) Maurer was a Protestant and
king Otto a roman Catholic; Bb) Bavaria, from where both
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declared that :

" The c¢lvil laws of the Byzantine Emperors which
are included in Armenopoulos! Hexabiblos will be
in force until the Civil Code, being under
construction, is published" (1).

As far as the law of marriage and divorce is

(2)

concerned, armenopoulos? Hexabiblos contained a

compilation of the wovels and the civil legislation

came, was predominantly a Roman Catholic country with
a very small Protestant minority; c) the Pope at the
time was still considered asé rolLpeoR-0L, Hols
Remssr—Barpzre, and as the State interests of each country
led them to distrys eaqe%other, it was natural that

the Pope and his égégﬁe re looked upon with great
suspicion by the other States, including Bavaria ;

d) the official title of the ureek Orthodox church in
German was Greek Catholic Church (Griechishe Katholische
Kirche) in contrast to the title of the thurch of wome,
which was Roman Catholic Church (Romische Katholische
Kirche). These names misled many people to think that

both titles applied to one and the same Catholic¢ Church,
there Roman and here Ureek ; e) as far as the Church

was concerned , the Pope as head of the Roman Catholic
Church had under his influence a great part of Bavaria,
therefore, it was obvious that the statesmen of Bavaria:
and mainly those who were non-catholics were anti-clerical.,
Their tendency was to try to control even the internal
affairs of the church, lest she interferred in state
affairs, ihere is no doubt that these factors had

greatly influenced Maurer to introduce in Greece a

strong Erastian ecclesiastical system, which would keep
the Orthodox church under the strict control and
supervision of the State.cf the late Professor H,
Alivisatos' article on the condition of the Greek

Church in 1850, printed in the monthly ecclesiastical
review Orthodox Thought (in Greek) Athens, 1958, No 7-8

pp. 105-107 ; see also D, Papoulias, General Principles

of Civil Law, Athens, 1921 pp, 37 (in Greek).

1) Royal Decree, 23 February 1835, article 1 cf J.Zhishman,
the Law of Marriage in the Bastern Orthodox vhurch, Athens,
1912-1913 (in Greek) vol, I p. 70L4; A, Gazi, heneral
Principles of the Civil Code, (in ureek) Athens, 1970

p. 10

2) Constantine Armenopoulos (132u-1380) was a fourteenth
century famous canonist of the Breek Orthodox Church, He
held a high office in the administration of lhessaloniki,
the second largest city of the Byzantine Empire, In 1345
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of Byzantium of macedonian Emperor Basil I (867-886) 2
and his successors and of Synodical decisions of the é
Church of Constantinople until Armenopoulos’ time(l)°

Afmenopoulos' Hexabiblos deals with-matters of 5

marriage and divorce in the fourth Book, which bears

1
the heading '"About Bspousals and Marriages"(a) and is !
divided into the following chapter headings :

1. About consent in the espousals (p.218) !
2. About Betrothal in Espousals (p.222)
3. About donations (gifts) in Espousals (p.224)
L, About the definition and the conditions
of marriage (p.226)
5. About the precision concerning
marriage (p.230)
6. About pre-marriage donation (gift) (p.230)
7. About prohibited marriages {(p.231)
8. About consummaiion of marriages and
degrees of consanguinity (p.238)
9. About those entering second marriage (pe.241)
10. About the law of dowry (p.2>0)
11. About the rights and obligations
regarding dowry (p.262)
12, About non-dowry assets . (p.266)
13, about the deposit of dowry (p.266)
14, About presents pe.ween husband and wife (p.208)

15, About dissolution of marriage and its
causes (p.270)

he compiled his procheirpn (a Handy Law-book), which

was a collection tirom the Novels and the civil
legislation of the Kacedonian Emperors from Basil I to
his time, It was called Hexabiblos because it was
divided into six parts or books, This Collection after
the fall of the Byzantine Empire in 1453 and for the
whole time of the conquest, was highly respected as a
legal guide and was treated as a rule in the practice

of the Church, which was held responsible and liable by
the Conqueror for the discipline of her members. The
Hexabiblos was in use even before it recesived official
legal sanction, In the first year of the revolution (1821)
there was a pronouncement that for all civil matters the
Law=-book of Armenopoulos would be in force (Introduction
to the latest edition of Armenopoulos' Hexabiblos by
Constantine Pitsakis (in Greek), Athens, 1971 p., 110
note 88); also on 15 August 1830 a decree about the
organlisation of the tribunals ordered its use in the
Courts, until on 23 rebruary 1835 it was made law by
Royal decree; cf Zhishman, op, cit. vol. I p, 704,
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The definition of marriage given by Armenopoulos
coincides word by word with the definition proposed by
the jurist Herenius Modestinus (228)(3), This affinity
of conception as to the essense of marriage clearly
indicates that the Church, right from the beginning ?
and without any difficulty or objection, accepted the

(4)

Roman state-order regarding marriage o The same took
place at the time under consideration., The content of
that definition was fully satisfactory to the Church
and its chief points as interpreted by various schdars a

were meéting exactly the conception of the Church about

(5)

- ———n

narriage . This'conception, according to the late

e

Frofessor Alivisatos, included the following points :

(1) That the defined fact of the corporeal uniomn of !
a man and a woman and of their mutual physical
association, creating quite naturally certain
innerly feelings and obligations, is based on
natural law as given by ‘God,

1) Zhishman, op., cit. wvol, I pp. 108, 129-131

2) Handy Law-~book or Hexabiblos of Constantine
Armenopoulos (in Greek), edited by Constantine Pitsakis,
Athens, 1971 pp. 218 - 272

3) see p. 25 for Modestinus' definition; Hexabiblos,op.cit.

1
P. 226 UTéjog dotlv dvopdec nal yuvvainde ovvlopesia ual
cvyrAfipworg n&ong Lwfic, 0clov e nal &vbpwrlvov dunalov
novvavla "o A, I

4) Hamilcar S, Alivisatos, Marriage and Divorce, in
accordance with the Canon Law of the Orthodox Church,
London, Faith Press, 1948 p. 6

5) ibid. p. 6
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(2) That the moral meaning of the underlined monogamy
and of the duration of union for the whole life,
refer not only to the common corporeal satisfaction,
but also to the mutual communion of all goods in
life, and give to the marriage an entirely acceptable
sense for the Christian Church, of a high moral and
social value. ‘

(®» That the marriage takes a full religious and
social character, since the achieved life union
through marriage is to be regulated by divine and
human law' (1).

These observations point out that marriage is the
object of interest for both Church and State, for Canon
Law and Civil Law, The Civil legislation of 1835
sanctioned this sacramental character, in that marriage
in Greece was to be without any subsistence ( &vun6ctatog )
if it was not ratified by the Church's liturgical rite(a).

Armenopoulos was quite explicit on this point when
he stated that "mutual consent, as the only constituting
factor of a marrliage belongs to the old law. According
to the new law introduced by Emperor Leo VI (886-912)
and Emperor Alexios Komnenos(1048-1118) without the
liturgical ritual and the blessing of the Church even

if there is mutual comnsent mérriage is not contracted"(j).

1) Alivisatos, op. cit. p. 6

2) For Orthodox theologians and canonists marriage is
considered as one of the seven sacraments, But the number
seven does not constitute an official doctrine of the
Orthodox Church, formulated, exposed and finally accepted
by an Ecumenical Council as is the case with the Roman
Catholic Church, through Tridentium., the fixed number
seven of the sacramcnts, although inserted in all modern
orthodox catechlisms, is a teaching of later Greek theology,
later than the eighth and nineth centuries, Fathers and
teachers of the authority of St., John Damascene speak
about two sacraments, and some about three, five or even
more than seven. It is probable that the number seven

was accepted by Orthodox Theology later, possibly

through some Roman Catholic influence. Ibid. p. 7

3) Armenopoulos' Hexabiblos, op. cit. p, 228

i S e
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It is difficult to follow the historical development
of the Church's practice during the period of the conquest,
However there is evidence that in the first half of the
nineteenth century the enforced law did not becomg t
subject to many changes . . Changes were introduced
mainly in the area of prohibited degrees(l). On 10 February
1839, a Tome concerning marriage was published by !
Patriarch uregorios of Constantinople with the approval
of the Holy Synod, which declared that the canonical

constitutions about marriage being in force till then

will remain unchanged and no concession will be allowed

(2)

in the future before or after a marriage . The regulations
regarding the prohibited degrees were stated as follows :

1. marriage is forbidden between persons who are related
to the eighth degree of consanguinity;(3)

1) P.Panayotakos, Civil Code .and the Church on Marriage,

(in Greek) Athens, 1940 pp. 24ff; M. Gedeon, Patriarchal
~and synodical Institutions,{(in Greek) Constantinople,
1888-1889, vol. II, pp. 7uff In a Synodical letter of
Patriarch Callinlcos, dated 16 may 1808 permission is

given for a marriage to take place in the seventh degree

of eonsanguinity (Gedeon, ibid. pp. 91-94); on 9 June

1814 Patriarch Cyril VI confirmed on the basis of
ecclesiastical economy and tolerance the marriage of a

grand father and a grand son with an aunt and a niece

i.e, in the fifth degree of affinity (ibid. pp. 149-151;

for the notion of Economy in the Greek Orthodox Church

see Appendix I pp. 283ff); permission was also given

on 11 December 1816 by Fatriarch Cyril VI for the marriage

of two brothers with an aunt .-and a niece i.e, in the

fifth degree of affinity (Zhishman, op, cit. vol. I p. 78);
nine years later, on 23 February 1825 Patriarch Chryssanthos
forbade the marriage in the fifth degree of affinity(ibid.p. 79)
on 6 April 1832 a Patriarchal letter of Constantine 1,

granted permission for a marriage in the sixth degree of 3
consanguinity (ibid. p. 78).

2) Syntagma of Sacred.Canons, Ralli & Potli (in Greek),
Athens, 1852-1859 vol., I - VI, vol. V p. 164-176 5
%) With regard to the computation of the degrees of {
relationship see pp. 176 ff

e i

.

R e o e R D T




=158=

2. to the sixth degree of affinity;

3, to the fourth degree in the affinity of three
families, and

4, the spiritual relationship from baptism was put to
the same level with consanguinity and it was made
an impediment up to the eighth degree (1).

With regard to the other requirements and
formalities for a valid marriage a point which was
carefully observed at that time was the Bishop's
licence., On March 23 1827, Patriarch Agathangellos
declared a marriage null, because it was contracted
without the Bishop's licence(a).

As regards the proper age for marriage in Justiniant's
law it was the fourteenth year for a man and the twelfth
year for a woman(B). It seems that this rule was
observed since then with the.consent and approval of
the Church(u). However, in 1849 an Encyclical of the
Synod of the Greek Church was corculated forbidding

the marriage for a man under the age of eighteen and

for a woman under the age of fourteen(5)°

1} Ralli & Potli, Syntagma, op, cit. vol., V p. 16k4;
Zhishman, op. cit, vol., I p. 70 '
2) ibid. p. 83. In 1834 a Synodical decision declared

a marriage null, because it was contracted secretly

and without the Bishop's licence (ibid. p. 83); similar
declarations are found also in 1836 (ibid. pp.83-85)
and in 1841 (ikid. pp. 375ff)

3) Zhishman ibid. pp. 369ff see also p, 40

4) Ralli & Potli, Syntagma, op. cit. vol. V p. 35 ;
Zhishman, op. cit. vol., I p. 371

5) Collection of Synodical decisions of the Greek Church
(in Greek) by Giannakopoulos St, Athens, 1901 p. 461
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On 29 June 1850 the Ecumenical Patriarchate of
Constantinople recognised the Church of Greece as !
Autocephalous, and on this occasion published a

Synodical Tome regarding the status of the new Chgrch(l).

The 1850 Tome stated that all matters concerning
marriage and divorce should be under the jurisdiction

of the Church and that she had to regulate about them(z).
It was evident that the Church of Constantinople tried

to set free and protect the newly formed Church of

Greece from the ecclesiastical system imposed upon her

and to leave the institution of marriage wholly under !

the jurisdiction of the Church, but it was to no avail.

1) Constitutional Legislafion of the Greek Church

since the establishment of the Greek Kingdom, (in Greek)
by the lMetropolitan of Kitros Barnabas Tzortzatos,
Athens, 1967 pp. 18-27. This Tome stated that there
should be a permanent Synod, as the highest ecclesiastical
authority which should administer all Church affairs
according to the Canon Law and without any secular
interference, The matter was again ignored by the

State authorities and the relations between Church and’
State in Greece remained the same as when they were
first organised by Maurer in 1533, The Church was
completely subordinated to the State with no freedom

of action. The Synod was closely supervised and
controlled, and no decision of her had had any effect
~apart from State confirmation. If the Royal Commissioner
did not attend a meeting either for illness or to

boycot any business, the Synod had to postpone its
sitting which meant that even purely spiritual matters
were also affected whenever the State wished to do so.
BEven for the election of a Bishop the Church had to
propose three candidates out of whom the temporal
authority had the right to choose the successful one;

so0 the dependence of the Church on the State was
complete in all her actions, cf H. Alivisatos "“On the
condition of the Greek Church in 1850" in the monthly
ecclesiastical review Orthodox Thought, Athens,(in Greek)
1958 pp. 105-107, and in Holy Canons (in Greek) by the
same author, 1949 pp. 490-491

2) Barnabas Tzortzatos, op. cit. pp. 18-27 and in

Synodical Tome (in Greek) by Th, Farmakidis,Athens,1852 p, 528
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The 1833 declaration which was reaffirmed in 1835 and
stated that the secular side of marriage is under the
jurisdiction of the civil authorities and the spiritual
side under the ecclesiastical authority,continued to

remain in force(l). The Church was given the responsibility

1) A new legislation which was passed in 1852, apart

from two amendments on the previous legislation,

reaffirmned vith more vigour and in detail the pozition

and the rights of the Greek Church, The modifications
were a) that the King was not mentioned any more as

head of the Church and b) that the Metropolitan of

Athens was accepted as Archbishop of All Greece and

Permanent President of the Holy Synod, But on all other

points the new legislation simply followed, reaffirmed

and stressed the same lines as the 1833 declaration
which had pronounced the Church of Greece as Autocephalus

(Alivisatos, Holy Canons, op. cit. p. 490). The position

and the rights of the Church as regards marriage were

clearly stated in the following two articles of the new
legislation : _

"Article 16. If the Church finds that a marriage was
contracted illegally, she has the right to
demand from the State to take the necessary
steps according to the Civil Code; in case
of nullity, after the pronouncement by the
civil courts, she also pronounces the marriage
to be spiritually null,

"Article 17. Whosoever demands a divorce should first
refer to the local Bishop who invites both
the disputed parties and uses every means
to reconcile them, If his efforts fail to
succeed after three months, he refers the
matter to the local civil court, which, only
with the said reference of the Bishop accepts
the suit for a divorce and proceeds then with
the hearing of the case in accordance with
the requirements of the Civil Code. During
the time of the attempts for reconciliation
the Bishop may give to the woman a written
permission to live in another suitable place,
if this is necessary.

After the issue of the court's irrevocable
decision for the dissolution of the marriage,
the Attorney General sends a copy of it to
the local ecclesiastical authorities in order
that they will also pronounce the marriage
spiritually dissolved"(Alivisatos, ibid. p. 501)
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of blessing the marriage, while the State reserved the
right to deal and decide in cases of unsuccessful
unions i.e. on divorce. The State recognised the
marriage which was blessed by the Church and therefore 1
in case of a divorce the decision of the civil coﬁrt

was referred to the Church so that she would as well
undo what she had joined at the marriage, Although

the wording of the articles and of the law give the
impression that, after failure to reconcile the disputed
parties, the Bishop's reference was necessary for a

(1), in b

divorce case to proceed in the civil courts
practice this was not so for, at the expiration at the
expiration of the three months period for reconciliation,
even without the Bishop's reference, the court could
proceed with the hearing of the case at the request of
the interested party(a).

This very briefly is & picture of the situation

regarding the law of marriage and divorce in Greece in
1850, The law introduced i.e, the Hexabiblos of

Armenopoulos, was based on the Basilika of the Macedonian

(3)

Byzantine Emperors and on the legislation of

(4)

Justinian and his successors « S0 the State recognised

1) The Divorce by George Maridakis (in Greek), Athens,
1938, p. 151

2) ibid. p. 151

3) Armenopoulos' Hexabiblos, op. cit., p. 33

4) P, Panayotakos, op. cit. pp. 24ff
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the sacramental aspect of marriage which was adopted

in the Armenopoulos' HeXxabiblos and made the religious
rite an essential element for the validity of a marriage.
Accordingly the State authorised the Church to handle

the contracting of marriages and to be responsiblé for
the preliminary conditions and formalities and for the
absence of any impediment that would invalidate such a

(l). On the other hand the Greek Orthodox Church

contract
satisfied with this way of arrangement, and having no
other option has left it to the State to adjudicate

all the judicial matters relating to the dissolution

of marriage.

1) P. Panayotakos, ITreatise on the Impediments to Marriage,
(in Greek) Athens, 1959, p. 142

‘ After the Royal decree of 1835 which introduced the
Byzantine legislation Armcnopoulos's Hexabiblos was

hastily reprinted in Athens in 1835 (Its first editiom

was published in Paris in 1540) and remained officially

in force until 15 March 1940, when the new Civil Code

was published. However this Code was not enforced before

2% February 1946, because of the second World War and the
Greek civil war whicih followed, as a matter of consequence cf.

Constantine lFitsaikis in his introduction to the latest
edition of the Hexabiblos,ep.  ¢it. p. 105




2. Conditions and Impediments to Marriage according

to the Canon Law of the Greek Orthodox Church

and the Civil law of Greece since 1850

In the newly established Kingdom of Greece (1832)
the legislation concerming marriage recognised that
the Church, in the person of the Bishop, had the right
to verify if the necessary conditions and requirements
for contracting a valid marriage were satisfactory(l).
Such authority of the Bishop was naturally delegated
by him to each local parish priest, who was responsible
to see that these conditions were observed and that
there were no impediment forbidding or obstructing
the contracting of any marriage(a).

According to Armenopoulos! Hexabiblos(j) the
Byzantine law knew only. the anions.contracted according

to the divine and human laws ( y&pog €vvouog )(4) and

the prohibited unions ( xenwlvpévor y&jou )(5). The

term ' #OAvpa 1 in the sense of an impediment to marriage
appeared for the first time in the Synodical Retract of

Patriarch John VIII Xyphilinos (1066-1067)(6).

1) Article 16, para, 2 Constitutional Law of the Greek
Church, 1852 in Alivisatos, Holy Canons, op. cit. p. 501;
Hexabiblos, op. cit. p. 228
" 2) Athenagoras Kokkinakis, Parents and Priests as Servants
of Redemption, liew York, 1958 p. 46

3) Hexabiblos, op.cit. pp. 218-276

L) ibid, p. 226

5) ibid. pp. 231-238 He also distinguished the prohibited
unions into tvitestog 1i.e, incestuous union between blood
relations;bapv&rqg_ i.e. a union between a guardian and

the ward of court or betweena free person and a slave; and
vepdprogi.e, an illegal union with.: a person in holy
orders or vows of chastity or after forced rape; ibid.p.241
6)Panayotakos, op.cit.p.19; Ralli & Potli,op.cit.v.Vpp,52-54
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The fourteenth century canonist Mattheos Vlastaris(l)

divides the impediments into three groups :

(a) those which make the marriage illegitimate
(such as between guardian and the person under
guardianship),

(v) those which are known as blamable
{ with a person in holy Orders or vows of chastity ),

(c) those which are illicit ( between blood relatives
to a certain degree or with a heretic ) (2).

Another division places the impediments into
two groups :

(a) those which come from family ties, and
(v) all the others(z).

The late Professor Hamilcar Alivisatos, followed
by many modern canonists and jurists divided the
impediments into two sectiongh) :

i) the abesolute impediments dvatpentind
1 an&ivta norlpota and

i1) the relative omes, &vaPintund 1
. OYeTLHE HwAlpaTa

Those of the first group are forbidding marriage

with any person, whereas the others forbid marriage

(9)

with certain persons only

The 1940 Civil Code of Greece ignores these

distinctions and deals with each impediment separately(§’.

1) He lived at the beginning of the fourteenth century.
In 1335 he compiled his work on The Divine and Holy Canons
which established him as a great canonist; Ralli & Potli,
op, cit, vol. II, 432 and vol, IV 162
2) Commentary on the 9th canon of St., Basil in P.G.144,1166
3) Zhishman, op. cit. vol., I pp. 394-395

L4) ibid. pp. 395ff; Evangelos Mantzouneas, Ecclesiastical
Law (in Greek) Athens, 1979 vol, I pp. 135-139; Harry
Vassilaki, Synopsis of Family Law, Athens, 1975 (in Greek)
pp. 18-22; Cyrille Vogel,nLa legislation actuelle sur les
Fiancailles, le Mariage et le Divorce dans le Royaume de
%fece", Istina, No 2, 1961-1962 pp. 166-173

) Alivisatos, Marriage and Divorce, op. cit. . 9=10
6) Alivisatos: fHoly éfgons, gp.01t.’wﬁgEH—EIbopfncfudes the
Family Law part of the 1940 Civil Code, pp., 722-731
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‘In the present chapter, conditions and impediments
to marriage according to the Law of the Greek Orthodox
Church and the Civil Law of Greece since 1350 will be
dealt with under the following headings :

a) Conditions of contracting a valid marriage which

refer to the personal qualification ( capacity )

of each party :

1. Difference of sex

2. Froper age ‘
3, Mutual consent

L, Parental consent

5. Mental and physical capacity 6r competence

b) Impediments which refer to the existing relationship

between the two parties :

1. Consanguinity

2, Affinity

3, Spiritual relationship

L, Relationship through adoption

5. Relationship through guardianship
6, Adultery

c) Impediments which refer to already exlsting

relationship of one or both of the parties with

other connections :

1. Existing marriage

2. Fourth consecutive marriage

3, Holy Orders and monastic life

L., Difference of religion or denomination

d) Conditional impediments which refer to a temporary delay

1. Mourning year
2, Drafting licence
3. Seasons of prohibition

e) Conditions which refer to the final and essential

formalities of contracting a marriage

1. Banns
2., The Bishop's licence
3., The liturgical rite of the Greek Orthodox Church
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a) Conditions which refer to the personal qualification

( capacity ) of each party to the marriage

1l. Difference of sex. In accordance with the definition

by Modestinus, which has been accepted by both the Greek

Orthodox Church, since the early times as not contrary to

(1)

her teaching on marriage , and by the Greek State,

through the Byzantine legislation in the Armenopoulos!

Hexabiblos(z), marriage is the "umion between a man and

a woman"(j). Therefore a self-evident condition for

contracting a marriage in Greece always was and still is

the difference of sexes of the parties entering the

(4)

union . Hence, marriage between two people of the

same sex is inexistent for both past and present

(%

ecclesiastical and civil legislation in Greece

2. Proper age, The Byzantine law introduced by the
Hexabiblos accepted Justiniant's regulations that the

proper age for marriage was the fourteenth year for a

(e)

man and the twelfth year for a woman . It seems that

at the time the Church had no option but to accept the
(?7)

State's regulations . However when this leglslation

1) Alivisatos, Marriage and Divorce, op. cit. p. 6

2) Hexabiblos, op, cit. Titl. 4,1 pp. 226-227

3) For lodestinus' full definition of marriage see p. 25
L) Article 1350 of the 1940 Civil Code in Alivisatos,

Holy Canons, pp. 722-723; cf Mantzouneas, op. cit. p. 134
Harry Vassilaki, op. cit. p., 18

5) The 13940 Civil Code in all its articles on Family Law
refers to marriage as a union between a man and a woman;
Alivisatos, ibid. pp. 722-731

6) Hexabiblos, op. cit. pp. 226-7 see also p. 40O

7) Nikodeme Milash, The Ecclesiastical Law of the Bastern
Orthodox Church, Athens, 1966 (in Greek) p. 832; Zhishman,
op. cit. vol., II p. 201; Ralli and Potli, op. cit. vol. II,
p. 224 and vol, V p, 35
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was introduced in Greece the Church strongly opposed
such immature unions and in cases where they had taken
place, she demanded(l) their immediate annulment and
punished severely with defrocking the priests who

(2). An Encyclical

knowingly celebrated such marriages
of the Synod of the Greek Church, circulated in 1849,
strictly forbade the marriage for a man under the age

of eighteen and for a woman under the age of fourteen(B)

1) This was in accordance with article 16 of the 1852
decree, see p. 160

2) Panayotakos, On the Impediments, op. cit. p. 29

3) S.Giannisgpoulos, Collection of Synodical Decisions

of the Greek Church, Athens, 1901, p. 461 (in Greek)

By the beginning of the tenth century the Emperor
Constantine Forfyrogenitos (905-959) demanded that a man
should be fifteen years old and a woman fourteen years

old in order to contract a legally valid marriage

(P.G, 113,493) and to this civil enactment the ecclesiastical
law concurred. However, it seems that many parents used

to arrange marriage for their children much earlier than

at the age required by law, This is evident from the
remarks and comments made by various authors at the time,
and also from the repeated enactments by civil laws that

" the woman who is married under the age of twelve

becomes a legal wife only when she completes her twelfth
year" (Epanagoge Titl., 14, 18 cited in F. Koukoule, op.cit,
P. 77) and by similar proncuncements of the Church, such

as a Synodical decision that '"the woman who releases her
belt of virginity at an immature age, is divorced from

the corruptor, and the celebrant who knowingly blessed

them is to be defrocked" ( P.G., 119, 802 and kalli-FPotli,
op. ¢it. V, 35 ) To these should also be added the evidence
of Joseph Vryenios who lived in the middle of the fifteenth
century and attributed the@ permissiveness and deterioration
of his time to the fact thif ‘many parents use to give

their immature daughters to child-corruption

cited in Koukoules, op., cit. p. 77 see also Panayotakos,

On the Impedimenis, op. cit. pp. 28-29
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In 1861 the State passed a law according to which,
whoever had completed the twenty first year of age was
emancipated and had full legal rights, but there was
also a provision that all matters relating to marriage
were to be ohserved in accordance with the regulations

(1)

of the Byzantine law . This meant that no marriage was

allowed for anyone under the age of 21 without the parents!

or the guardian's consent(a)

. Accordingly this law was
observed and practiced until 1940, when it was replaced
by the new Civil Code, which on this particular point
provides that, to contract a valid marriage a man should
be eighteen years old and the woman fourteen years old(B);
yet before reaching the legal age of emancipation ( 21

for both sexes ) the consent of the parents or of the
guardian is required, otherwise if despite this impediment
the marriage takes place, any of the parties could take
legal steps to have the marriage pronounced null on this

(4)

ground . If on the other hand the parties continue to
live togefher after reaching the legal age of 21, their
marriage is held valid, and lack of proper age as a ground
for nullity ceases to bhe of value<5)° This law has been
accepted by the Greek Church as not contrary to her
teaching and canons and therefore observes it in her

practice until the present time(e).

1) Zhishman, op. cit, vol. I p. 378
2) ibid. p. 3"7'5""_=

3) Article 1350, Alivisatos, Holy Canons, op. cit. p., 722
L) Articles 1352 & 1373 ibid. pp. 723 & 729

5) Article 1373 ibid. p. 729

6) Mantzouneas, op, cit, vol. I p. 134, The condition of

D .
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3, Mutual consent. This condition which is an expression

of the free will of each party, is an essential element

(1) According to the Byzantine

for a valid marriage
law which was introduced in Greece mutual consent and

not intercourse was the essential factor constituting
marriage, Therefore absence of tfue consent due to

duress or mistake was considered as a vital impediment(a).
Since 1850 both civil legislation and ecclesiastical
pronouncements in Greece stregsed the importance and

the need of this basic element, the established

absence of which could render the marriage null and

VOid( 3) .

proper age for marriage, which has been observed with
variations at different places and times, refers of
course only to the lower limit of proper age. Those

who were above such a minimum age and wished to contract
a marriage could do so freely, as long as there were

no other impediments, However, it seems that there were
limits for aged people,who were not allowed to marry,
if a man was over sixty and a woman over fifty. This
requirement of the Roman law (Lex Julia de maritandis

of Augustus, cited by Koukoules, op, cit. p. 73) was

not strictly observed until eventually it was altogether
abolished by Justinian (Codex Justinianus V 4, 27 in
Zhishman, op, cit, vol. I p., 379). For the ecclesiastical
Fathers and canons marriage was not allowed for a man
who were over seventy and for a woman who were over
sixty and according to St, Basil those who ignored this
rule were debarred from Holy Communion (P.G. 32, 724).
It should be noted also that there were instances where
there was a considerable difference of age between the
couple to a marriage., Such were the cases mostly of poor
young girls, who for the sake of rich dowries, consented
to marry much older people; cf, Koukoules, ibid, p. 78,
Zhishman, ibid. pp. 379-380,

1) The Christian Church since early times in canons and
pronouncements of General Councils and of early Fathers
condemned those who used force or threats and violance
to extort consent for marriage from the other party cf.
Canon 11 of the Council of Ancyra(313-314) in Alivisatos
Holy Canons, op. cit. pp. 160-161; canon 27 of the
General Council of Chalcedon (451) ibid. p. 58; canon 92
of the Council of Troullo(691-692) ibid, p. 192 ; canon

CEETS e em
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The 1940 Civil Code explicitly requires mutual
consenyés an indispensible condition of the parties who
are to marry, otherwise the marriage is pronounced null(h). ‘

Furthermore the consent has to be given simultaneously

and in person without any reservation or qualification(S) j

“» i

and this is done in front of the priest before whom the
parties are required to sign the necessary form of

(6)

such an intended marriage

L, Parental consent. Following the Byzantine law, the

legislation introduced in Greece in 1853, made parental

consent a fundamental condition for contracting a valid

(L)

marriage » Accordingly the Greek Church in assuming
the responsibility of arranging and supervising the

preliminary conditions and formalities for a marriage

22 of St, Basil the Great, ibid. pp. 367-368.

2) Hexabiblos, op. cit, Titl. IV 3, 19 pp. 227-228

3) Apart from the Royal Decree of 1852 reaffirming the
introduction of the Byzantine legislation (Alivisatos,

op., cit. pr. 494Ef) Parliamentary Acts of 1861; 1923;
1939; 1940 (ibid. pp. 484ff) a series of Synodical
encyclicalswith similar pronouncements could be found

in the various Collectios such as M, Theotokas,
Legislation of the Zcumenical Fatriarchate(in Greek)
Constantinople, 1397 pp. 1384ff; St, Yannakopoulos
Collection of %Gnecyclicals of the Holy Synod of Greece
since 1833 together with LKoyal decrees and relative

civil law, Athens, 1901; Chrysostomos Themells, Synodical
Encyclicals of the Church of Greece, Athens 1956 vol.I-TI;
cf Znishman, op. cit, pp., 470ff.

L4) Article 1372, Alivisatos ibid. o. 725

5) Article 1350, ibid. pp. 722-723

6) Articles 1350 para 2 and 1376 para. 2 ibid. pp. 722=724
e?,Peter Konstantakopoulos, The Contracting of Marriage
(in Greek) Kalamata, 1967 pP. 34-308, Mantzouneas,op,cit.

1) Hexabiblos, op. cit, p. 227
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paid special attention in observing this requirement

during the period Armenopoulos' Hexabiblos was in force(l).
The 1940 Civil Code 1s more specific regarding the

minimum age for marriage and those who are to give_their

(2)

consent fbr the marriage of a minor . Accordingly

marriage is allowed for a man if he is eighteen years old

and for a woman if she is fourteen years old; but at

that age they are both not yet emancipated until they

have reached their twenty first birthday(B). This means

that until then they have no legal right to enter i1nto ;
any legal contract and for this reason the legislator

made a provision in such cases for the consent of those

in authority over a minor to be required(4). Those who

have the right of consent for a minorts marriage are :

i) The natural father. He is the only one who has the

exclussive authority to give his consent in such a case,
unless he is dead or by a court's decision he has been

deprived of the right of control over his children(S).

ii) The natural mother. She has the right to act on

behalf of the father when he is legally deprived of his
right of control over the children, or if he is dead.
Then the mother's consent is required on the condition

that sha has legally the care of her minor child or

1) Panayotakos, On the Impediments, op. cit. pp. 142-143
2) Articles 1352 and 1373 in Alivisatos, op. cit. pp.723ff
Articles 1500, 1503, 1525, 1526, 1528, 1530, 1584, 1595 =
1600, 1602-1603, 1628, 1666, 1668 <1670 in Civil Code,

(in Greek) published by the Law Society, Athens, 1979

Pp. 203ff

32) ibid. p. 20,Article 127

4) Harry Vassilaki, op. cit. p. 16

5) Articles 1500-1503,1525-1526, 1584 of 1940 Civil Code,
op. cit, pp. 203ff
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children(l).

iii) The adoptive parent to whom parental control has
(2)

been entrusted legally

iv) The guardian, who is the person appointed in accordance

with the provisions of the Civil Code(B) either by the
natural parents before they die or in their will, or by
the court(*),

v) The civil court, In case of unreasonable refusal of

consent by any of the above authorities who is legally
in charge a minor may appeal to the proper court which,
having examined the grounds for refusal, may authorise
such marriage(5).
The parental consent or authorisation should be given
in writing and submitted to the Parish priest where
(6)

notice of the intended marriage has been given'°’,

5. Capacity or competence

a) Mental. Armenopoulos! Hexabiblos refers to the Byzantine

legislation according to which "an insane is prohibited

(7)

to contract a marriage" and specifically mentions the

Novels 111 and 112 of Emperor Leo VI which state that

1) Artic¢le 1503 Harry Vassilaki op., cit. p. 17

2) Civil Code, Article 1584, op, cit. p. 2lL

3) Civil Code, Article 1601, op. cit. p. 216

4) Civil Code, Article 1600, op. cit. p. 216

5) Article 1352, Alivisatos, op, cit. p. 723; Panayotakos
On the Impeliments, op., cit., p. 34

6) ibid. p. 34

7) Hexabiblos, op. cit., p. 220
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"mania i1s an impediment for espousals, If it appears
dﬁring the time of the espousals or even on the same day
of marriage then automatically the marriage is cancelled;
but if it appears after the contract of marriage, then §
the man should bear the misery for three years and if
during that time his wife has not recovered, only then j
he can apply for a divorce., Likewise the wife has to bear
the misery for five years and if during that time her
husband has not recovered then she may be divorced"(l)o

The 1940 Civil Code does not mention mental capacity

or competence as a condltion for marriage, but it does

(2)

mention insanity as .a ground for divorce . But it is i

assumed that mental sanity is a prerequisite for

contracting a valid marriage, and therefore the Parish priest
who meets the couple for the preliminary arrangements
and formalities of the intended marriage should be able

to ascertain himself that the parties fully understand

the duties, obligations and responsibilities of the
(3)

contract they are entering into

1) Hexabiblos IV 1, 15 op. cit. p. 220 -

2) Article 1443 of the Civil vode, op, cit. p, 195
Alivisatos, op. cit., p. 728

3) Panayotakos, On the Impediments, op. cit. pp. 25~26
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b) Physical. Referring again to the Byzantine
legislation Armenopoulos' Hexabiblos does not consider
physical incompetence as an imbediment for contracting
a marriage, because according to that legislation
"not the intercourse but the mutual consent constitutes

(1)

marriage" o« Similarly, according to the 1940 Civil
Code such lack of capacity is not considered as an

impediment to marriage but only a ground for divorce(Z).

For most of the conditions already mentioned in this
first group evidence is required from the interested couple
to be submitted to the celebrant priest of the intended
marriage, i.e,

1) Birth and baptismal certificate to verify the age
and that they are members of the Church,

2) signed documents of the parental consent or authority
for the marriage if one or both of the parties are
minors;

3) signed application for the bishop's licence which
is also a form of their mutual consent that they intend
a lifelong union and that they are not acting under
any constraint (3),

1) Hexabiblos IV 19 p. 228

2) ¢ivil Code Article 1446 op. cit. p. 195; Alivisatos,

op. cit. p. 728 There is no doubt that both mental and
physical capacity are equally fundamental conditions for
contracting a healthy and happy marriage. However it would
be most important for the future happiness and interest of
each and both of the couple and of their families, but also
for the sake of a healthy society, if a provision is made
for a medical certificate as well to be required which will
Cover these aspects too,

3) Konstantakopoulos, op., cit. pp.98-99
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b) Impediments which refer to the exlisting relationship

between the two parties who aré to marry

The impediments of this group derive from the. bond
which is created through marriage, baptism or a legal
act or through illegal connections(h). The impediments

to marriage of this group are the following :

1. Consanguinity, This relationship results from a !
birth, through which a bond of blood is created not only #
between the children born and their parents, but also
between the children themselves and their parents! ‘
relatives, From thé early times consanguinity was placed
among the main impediments to marriage and this
prohibition relied on the‘Levitical rule forbidding a

man to have carnal knowledge with a woman who was

Mear of kin to him"‘2), Later the explanation was given
on biolog}cal and moral grounds; firstly, that new and
different blood should be mixed in a family, and
secondly, to protect and enforce the sense of decency by
avoiding free and unobserved associations between

relatives living in the same household(B).

1) civil Code, Articles 1356 - 1363 Alivisatos op, cit,
Pp ° ?23'72#

2) Leviticus 18, 6 see also pp. 10, 58, and 67-73

3) see note 1 p, 80
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In accordance with the Byzantine computation the
degrees of relationship are counted by adding the births §
that separate two parties from their common ancestor(l)o ;
This method of computation which is still in use in_the

Greek Orthodox Church will be presented here in a way as ;

much as possible easy to follow,
As already mentioned relationship whether through

consangulnity or affinity is counted by degrees. Each

birth counts for one degree, The number of births which !
separate two persons from thelr common amcestor (or their
common denominator in the case of affinity i.e. the .
two persons who by thelr marriage have brought closer
their families into a relationship of affinity) shows
the degree of relationship which these two persons have, f

In the diagrams which will follow

the sign O will indicate a male person, and

the sign V will indicate a female person(a).

Diagram I A 1is the father of B
Q) a They are separated by one birth,
1
]
(:) They are therefore related to the
V) B

first degree of consanguinity.

1) Armenopoulos' Hexabiblos, op. cit., IV 7, 1-35 pp. 231-238
2) With regard to the method of computation cf Melissinos
Christodoulou, The Impediments to Marriage, op. cit. pp. 46fF,
also Zhishman, op, cit., vol. I pp. 397ff; Panayotakos, On

the Impediments of Marriage, op. cit. pp. S4ff Usually a
third sign is also used e.g. X to indicate a married.couple
or a single parent either the father or just the mother.But
as this might be confusing it was thought that it will be
more helpful here if signs are used just for male and female,
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A' is8 the father of 'BY and
also the grandfather of 'C', So
the grandfather 'A' is pelated
to his grandson 'C' to the
second degree of consanguinity

because they are separated by

two births, This relationship of consanguinity is called

of the direct line and depending on the starting point

it is known as ascending or descending. But apart fron

the direct line there is also the side line of relationship

of collateral.

Diagram IIl1
A
(0)
] ]
) ]
[ ] )
] []
] [}
(0) QD)
B c

But between themselves 'B!

"A' is the father of 'B' and

'Cr, 'B* and 'C' are brother

and sister, Each of them is
related with their father to
the first degree of consanguinity
in the direct ascending line,

and 'C' are related to the

second degree of the side line or collateral because in

between themselves there are two births that separate them,

Diagram IV
A

ko)

'B' is the uncle of 'D?

and they are related to the
third degree on the side line
because in between themselves

there are three births that

separate them,
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'A' 1is the father of 'B' and 'C!
Diagrom V and the grandfather of 'D' and 'E',
'DY and 'E'! are cousins and they
are related to each other to the

fourth degree in the collaferal %

to
~

~
~
~

. Q

side because they are separated by

four births, 'D' and 'C!' and nephew

QO =owas o -
QO wommemact -~

T
s
P
g

o
t=

and aunt and they are related to

the third degree., Likewise 'E' and 'B' are nephew and uncle

and they are related to the third degree.

Diagram VI , §
; |
(0) |
Y, 'F' and 'G' are second cousins
! '
! J
' _ ' and they are related to the
B (0) (V) € .
' ! sixth degree betauwsa in between
t 1
! ¢ themselves there are six births
D (0) (0) E
' ' that separate them,
t '
' t
F (0) (V) a

Justinian law prohibited the marriage for consanguinity
sake in all the direct lineslgnd later on the sixth General
Council of Troullo(692) forbade the marriage between first
cousins i.e. up to the fourth degree(e) and this decision
received later the imperial sanction (diagram V) and was

even extended to the sixth degree (diagram VI) i.e, between

1) Armenopoulos' Hexabiblos IV 7,9 op., cit, p. 233
2) Canon 54 of Troullo cf Alivisatos, op. cit. pp. 99-100
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the grandchildren of a brother and sister(l). Through the
influence of the Church this impediment was again extended
up to the seventh degree and as such it was introduced in y

(2)

’
Greece in 1835 A new attempt by the Church to ;

extend the prohibition up to the eighth degree failed(B)
because . . herself many times made concessions through

dispensation and allowed marriages to take place even in

the sixth degree(u). Through the Encyclicals of 6 March i

d e i

1873, 18 May 1877 and 5 December 1899 the Holy Synod of
the Greek Church reaffirmed the prohibition of

consanguinity up to the sixth degree(5) and this rule

s

was observed in practice until 1923 when through an ..

amendment by the State on the Constitutional Law of the

Greek Church a provision was made for allowing marriages

e e sy o i T e

on the slxth degree of consanguinity at the discretion

of the local Bishop(6). A Commission which was appointed
in 1930 tp draw a draft for a new Civil Code recommended

in 1934 that consanguinity should be an impediment up

to the fourth degree, but on certain occasions and on a

i it B e

court's decision such marriages should be allowed even ;

D gy ]

in the fourth degree » This caused a stroéong reaction

. {

from the part of the Church(8) as a result of which a E
i

)

1) Panayotakos, op. cit. p. 65 L
2) P. Panayotakos, rhe Civil Code and the Church on the #
Law of Marriage, Athens, 1940 (in Greek) p. 141 f
3) ibid. p. 133 1
L) Glannakopoulos ,OP., cAt. pp. L76ff |
5) D. Chrlstopoulos, Collection of Encyclicals of the (
Greek Church, Athens, 1877 pp. 308ff E
6) Act on LheConstltutlon of the Greek Church 31/121923 ¥
Article 67, Alivisatos, Holy Canons, op., cit. p. 531 f

%

}

7) Panayota&os, On_the Impediments, op. cit. p. 69
8) Chrysostomos Themelis, op. cit, p. 263
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law was passed in 1939 adopting the first part of the
recommendation without the provision for dispensing the
fourth degree through a courtt's decislon. The Church was
very reluétant to accept this legislation(l) but a.year
later, when it was incorporated in the 1940 Civil Code

(2)

the Church's reservations were removed and since then

Church and State in Greece agree that consanguinity is
an impediment to marriage up to the fourth degree which
is concurrent with the 54th canon of the General Council

)
of Troullo(3’.

2. Affinity. The relationship of affinity is created
between two familieg through a marriage between a menmber

of the one family and another member of the other family<4).
The method of computation of the degrees of affinity

is quite similar to that of consanguinity as it will be

shown in the following diagrams.

Diagram VII

'A' is the parent (father) of

A B 'C' and 'B' is the father of 'D!
(0) (0)
[} 1

U U
' . 'D' 'A' now becomes the father-

Through the marriage of 'C' to

]
(0) + « + (V)
C D are now related to the first

in<law of 'D' i,e. 'A' and ‘D!

degree of affinity, whereas 'B' and 'D' are related to the

first degree of consanguinity. In the same way ‘C' now

1) Chrysostomos Themelis, op. cit. p. 250

2) ibid. p. 263 '

3) Alivisatos, Holy Canons, op. cit. pp. 99-100

L) Panayotakos, On the Impediments, op. cit, p. 75
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becomes the son-in-law of 'B' and hence they are related

to the first degree of affinity.

Diagram VIII

Through the marriage-of

A B
D 1Bt -t f
(0) (0) D' and 'E he 'two families
| . | ]
. ' 3 of 'A' ana 'B' become closer,
| ] ] 1]
R . 5 Whereas 'C' with her brother
(V) (0) + + + (V) D' are related to the second
C D E

degree of consanguinity, now
with the marriage of *D' and *'E', 'C!' becomes the sister-
in-law of 'E' with whom she is related to the second degree

of affinity.

Diagram IX
A B
(0) (0)
[ I | t
¢ ] ] t
1] [} ] ]
] [} ] ’
s ) ] ]
(V) (0) + + + + (V) (0)
c D E F

In this diagram (IX) 'C' and 'D' arebrother and sister.

'C' is related to 'A' (her father) to the first degree of
consanguinity, and to 'D' (her brother) to the second degree
of consanguinity. With the marriage of her brother 'D' to

‘E' she now becomes sister-in-law of 'E' and she ('C') is
related to her ('E') to the second degree of affinity.
Similarly she ('C') becomes related to 'B' to the third
degree and with 'F' (her brother-in-law) to the fourth

degree of affinity.

i
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The pronouncements of the early Church placed affinity
as an impediment to marriage up to the fourth degree(l)n
Later the Church extended the prohibition to the fifth
(2)

and sixth degree , but the Byzantine legislation .which

was introduced in Greece accepted affinity as an impediment

up to the fourth degree(B)

. However, as the Church was in
charge of the preliminary requirements her rule was
observed until 1923 when a revolutionary Government
amended the Constitutional law of the Greek Church and
the fifth degree of affinity was also excluded as an

impediment(k)

. The new law was applied until 1934 wpen(s)

it was recommended that affinity should be reduced to the
third degree and in certain cases to be set aside altogether
at a court's decision. Accordingly an Act was passed in
1939(6) which made affinity an“impedigent up to the third

degree but the second half of the recommendation was

ignored and as such the law was incorporated in the 1940

Civil Code(7)° According to this legislation, marriage

between relations up to the third degree of affinity is

(8)

prohibited, under pain of nullity » Also marriage

1)Canon 54 of Trowllo cf.Alivisatos, Holy Canons,op.cit.pp. 99-100
2) Ralli and Potli, op. cit. vol, V pp. 11, 41~ 45

3) Armenopoulos' Hexabiblos, op. cit, IV 7, 12 p. 233

4) Constitutional Law of the Autocephalous Church of Greece
Article 67, in Alivisatos, Holy Canons, op, cit. p. 531

5) Gregory Kassimati, Treatise of Family Law, (in Greek)
Athens, 1939 pp, 30ff

6) Report of the Commission, Article 13, ibid, p. 80

7) Civil Code, Article 1357, Alivisatos, ibld. 723

8) Article 1357 in relation with Artcles 1372 and 1464,
Alivisatos, ibid, pp. 723, 725 and 727
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is prohibited between a blood relation to the second

degree on the one side with a blood relation to the

second degree on the other side

<1)° This impediment

constinues to exist even Lf the marriage has been

(2)

dissolved through divorce or annulment . l'ne brother

has no right to marry his brother's sister-in-law or

vice versa, i1t has been suggested by some legal experts

that in practice this impediment could be evaded by a

simultaneous double marriage of two brothers with two

(3

sisters , to which however the Church objects on the

(&)

same moral and ethical grounds'®'’.

On the whole the legislation of the 1940 Civil Code

on affinity agrees completely with the pronouncements of the

54 canon of the Council of Troullo, hence the Greek

Church accepted and continues to observe this law since

it came to force

3.

(5)

Spiritual relationship. This bond is crcated through

baptism between god-parent and god-child and their

respective relatives

(6). Since the early days of

Christianity such spiritual relationship was considered

as an impe.liment and marriage between god-parent and

god-child was strictly forbidden(7)e It seems, however,

1)
2)
3)
4)
5)
6)
7)

Civil Code, Article 1353 para, 1, Alivisatos, ibid. p., 723
Civil Code, Article 1358 para, 2, ibid. p., 723

Harry Vassilaki, op. cit. p. 20

P. Konstantakopoulos, op. cit, p. 78

E. Mantzouneas, op. cit., vol. I p. 136

P.Panayotazos, op. cit, p. 116

P. Konstantaiopou'.os, ibid. p. 30
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that the Church in her practice extended the prohibition
especially after the General Council of Troullo (692)

considered spiritual relationship from baptism as more

(1)

important even than consanguinity . This gave rise for

extending further the prohibition to the following grounda
which were sanctioned by the civil legislation as well(a):

a) marriage between the son of the god-father with the
god-child;

b) marriage between the son of the god-father and the
mother of the god-child;

¢) marriage between the god-fathert's brother with the
god-child or his/her mother;

d) marriage between the god-father or his son with the
daughter of the god-child;

(3)

e) marriage between persons having the same god-father o
Furthermore in order to bring the prohibition up
to the level of consanguinity the Church extended the
prohibition to the seventh degree(A).
Such was the legislation on spiritual relationship
which was introduced in Greece and was later repeated

(3

on many occasions . However, from evidence of various
Encyclicals which followed, 1t seems that the Church
often had to make concessions to her own regulations

which she could not apply in practice(6) whilst the

1) Canon 53 of the Council of Troullo, Alivisatos, op. cit.
r. 99

2) P.Panayotakos, op. cit., p. 117; Konstantakopoulos,
op.,_cit. pp. 80-31

7) M. Sakellaropoulos, The Ecclesiastical Law of the
Eastern Orthodox Church, Atiens, 1398, p. 493 (in Greek)
4) P, Fanzsyotakos, Civil Code and the Church on Marriage
op. cit., p., 163; Ralli & Potli, op, cit. vol.IV, 482

5) Zhishman, op. cit. vol. II p, 511 It zhoull be noted
here that the method of computation of the spiritual
relationship is similar to that already mentioned for
affinity and consanguinity in pp. 176-181

6) Zhishman, ibid. p. 511
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State retained the impediment to the third degree(l) and
fepeated it into its legislation, which eventually the
(2)

Church accepted and as such remained in force until
1934, It was then that a recommendation was made that,

if this impediment 1s not to be abolished altogether at
least it should be limited only between the god-father

and the god—child(j). On the ground of this recommendation
a law was passed in 1939 forbidding the marrlage between
god-father and god-child, and also between god-fatlier and
the mother of the god-child(#)° This law was later
incorporated in tre 1340 Civil Code according to which
spiritual relationship through baptism is an impediment

(%)

to marriage up to the second degree . The Church accepted

this legislation and observes it in her practice to-day(6)

since it is not contrary to the 53 canon of the Genaral

Council of Troullo(7).

1) P.Panayotakos, Civil Code and the Church on Marriage,

op. cit, p. 169

2; D. Christopoulos, Collection of Encyclicals of the
Greck Church (in Greeck) Athens, 1877, p. 303

3) F. Panayotakos, ibid. pp. 164ff

4) Act 2017/1939

5) Civil Code, Articles 1361 and 1372 in Alivisatos!
Holy Canons, op. cit. pr. 724=725

6) E. Nantzouneas, op. cit. pp. 137-138

7) Canon 53 of Troullo Council, Alivisatos, ibid. p. 99
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4, Relationship through adoption. This bond results from

a civil act through which a person takes under his care and

(1)

authority a younger person as his own child . In the

early Church there was no pronouncement on adoption since

(2)

this was a purely civil matter » First was the Zmperor

Leo VI who demanded the religious blessing for the act
(2

of adoption and 1t was then that it was made an impediment

to marriage on the sam= moral and ethical grounds as in
the cases of affinity and spiritual relaiionship(u).
Accordingly a law was passed prohibiting the marriage
between persons related trhough adoption up to the third
degree, even if the adoption had been relinquished(5).
Soon after this legislation was introduced in Greece,

the Synod of the Greek Church pronounced that, adopted

children were forbidden to marry with relatives of their

adoptive parent to the same degrees of consanguinity, as
if they were natural children(6). However this rule was
(7)

not always obsgserved in practice . For this reason a
law was passed in 1939 which a year later was incorporated

in the Civil Code of 1940 according to which marriage

between an adoptive parent (or his/her descendents) and’

the adopted is prohibited(s)

. The Greek Church regards
adoption as similar to the relationship through baptism
and applying the civil legislation considers it as an

impediment to marriage up to the second degree(g)°

1)
2)
3)

C.M.Ralli,On the Institution of Adoption,Athens,1891,p.l1l5
Panayotalktos, On the Impediments, op. cit. p. 123
Armenopoulos' Hexabiblos II O, 1-6, op.cit. pp. 148-=149

4) ibid. p. 239 IV 5,6

5) Ralli & Potli, op. cit. II p. 430

6) Meletios Christodoulou, or. cit, p. 208

7) ibid. p. 208 8) C.C. Article 1360,Alivisatos,ibid,p.723
8) E. Mantzouneas, op. cit. p. 133 -
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5. Relationship through guardianship. This bond is

created through a legal act authorising a person to undertake

the care and legal representation of a minor, an invalid

or a mentally retarted person whose father has died or

is legally or otherwvise unable to exercise his parental

control( )
According to the Byzantine legislation which was

introduced in Greece such authority created an impediment

to marriage vetween the guardian and the girl under

(2)

guardianship . Bven after the guardian had given an
account ot his commission and had relinquished his
authority, marriage could not take place until the girl
had reached her 25th bifthday(j). Also marriage was

prohibited between the father, the son, the grandson or

the brother of the guardian with the girl under guardianship(h),

but on certain occaslons exccptions were made through a

(5)

special permission . This civil legislation was
observed and apprlied by the Greek Church(6) until 1940
when the Civil Code of that year made the following
amendments

Marriage between a guardian (or his descendents
whether legitimate or not) and the person under guardianship
is prohibited under pain of nullity, until the guardian
relinquishes all his rights and obligations(?) and this
provision was made against any attempt of covering up

mismanagement from the part of the guardiam. This law is

to-day observed and practiczd by the Greek Church(s),

1) P. Xonstantakopoulos, op. cit. p. 84

2) Hexabiblos IV 7, 23, op. cit. p. 236

3) ibid. p. 236 4) ivid, IV 7, 24 p. 236

5) ibid. IV 7,25, p. 236 6) Panayotakos, op. cit. p. 130

7) Articles 1362 & 1372 of C,C,,Alivisatos,op.cit. ;p.724=-725

3) E. Mantzouneas, op, cit. p. 133
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6. Adultery. Adultery has always been considered as an
offence against the institution and sanctity of marriage.
In the O0ld Testament it was strictly prohibited under
severe penalties of death(l). In the New Testament our
Lord Himself condemns not only the act but even thé mere
thought of it which He equals with adultery(a). Hence the
Church has always conslidered adultery as a grave sin

and pronounced in her canons strict penalties to those
guilty,such as,confinement to a lMonastery and exclusion
from the Holy Communion for periods varying up to five

years and forbidding the marriage between the accompliceB(B).

In the Byzantine law adultery was also considered

4) (5)

as a punishable cri.e and an impediment to marriage .
Accordingly the legislation which was introduced and
observed in Greece since 1833 regarded adultery as a
punishable act and an impediment to marriage(6). For the
first time thls impediment was ignored in the Report of
the 1934 Commission which was established to propose a
draft for the new Civil Code. However, the 1940 Civil

Code retained the prohibition and forbids the marriage
between persons who have been found guilty of adultery(7)
and this legislation being in agreement with the canons
and pronouncements of early Fathers and of various Councils
has been accepted by the Greek Church and is observed

(8)_

till the present time

1) Exodus xx,13 & 17; Deut, v,18-21; Levit. xi,20;xx, 10

2) Matth, v, 27-28; Mark x,11-12; Rom, vii,3

3) Apostolic Canons 48 & 61; Canon 20 Council of Ancyra;
Canon 8 of Neoceasarea; Canons 58 & 57 of St, Basil;

4) Hexabiblos VI 2, 16 op. cit. p. 346 5) ibid. pp. 346-347

6) see p, 153 7) C.C, Article 1363, Alivisatos,ibid.p.724
8) E. Mantzouneas, op. cit. p., 138
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¢, Impediments which refer to already existing relationship

of one or both of the parties with other connections.

l, The alrcady existing marriage. In accordance with this

impediment a couple who wish to marry must both be free of
any other marriage tie i.e., a person already married cannot
contract a new marriage., This is in accord with the

christian notion of monogamy and explains why sporadic
practice of polygamy in Judaism was condemned by our Lord,
who explicitly stated that monogamy was instituted by God(l).
This notion was supported by St. Paul(a), the early
Fathers(B) and in a series of canons of Church Councils(q)

The principle of monogamy was also observed in anclent

(6)

Greece(5) and in the Roman and Byzantine Empires

(7)

As such it was introduced in Greece where during
the period since 1833 both Church and State considered

an already existing marriage as an impediment for
contracting a new one without the previous marriage being

first dissolved(8). This principle was repeated in the

Report of the 1934 Commission(g) and also was incorporated

in the Civil Code of 1940(10).

1) Matth,., 19, 4-10; Mark 10, 9-12

2) Romans 7, 2-3

3) Canons 9, 29, 35, 37, 77 of St, Basil cf Alivisatos op,.cit.
pp. 361, 370-372, 382; canon 15 of Timotheos Patriarch of
Alexandria (385) ibid. p. 404

4) Apostolic canon 48, ibid. p. 147; canon 87 of the Council
of Troullo, ibid. p. 111; canon 20 of the Council of Ancyra,
ibid. p. 163; canon 102 of the Council of Carthage, ibid. p.
279

5) Athinaios, XIII 55, 2; Ploutarch, Lykourgos etc., cited

in P.Panayotakos, On_the Impediments, op. cit. p., 38

6) ibid, pp. 37-38
7) Armenopoulos' Hexabiblos IV 15, 13-14, op, cit. pp. 272-275
8) M. Gedeon, op. cit., vol. I p. 83f; Panayotakos, ibid. pp.
37-41, 167ff; Konstantakopoulos, op. cit. pp. L4ff

9) Report of the Commission for the Draft of the Civil Code,
article 31 10) Article 1354 CC. Alivisatos, ibid. p. 723
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According to the 1940 legislation the contract of
a new marriage is strictly prohibited, under pain of
nullity, if the already existing marriage is not annulled

or dissolved either by divorce or the death of the .previous

(1)

partner . Under the Penal Code bigamy is considered a

crime and is punished with imprisonment(z).

Following and observing this legislation the Greek
Church does not authorise a marriage unless signed evidence
is given by two witnesses that the parties are free from
any previous asttachment or the necessary documents are

presented, attesting the dissolution or annulment of a

(3)

previous marriage .
In the Byzantine leglislation existing espousals with

another person were treated alsc as an impediment to

(4)

marriage . But in order to avoid the problems created

from such situations the Greek Church as early as 1834 in

a series of Encyclical letters forbade the separate

(5)

blessing of espousals and since then the ritual part of

the betrothal is joined together with the actual ceremony
(6)

of marriage . The prohibition of the separate blessing

\

of the espousals was repeated in the 1923 Constitutional

1) Article 1354 of the Civil Code, Alivisatos ibid. p. 723
2) Melissinos Christodoulou, op, cit., p. 12 Article 356

3) Panayotakos, On the Impediments, op. cit, p. 39;
Konstantakopoulos, op. cit. pp. 43-46 and 38-99

4) Armenopoulos' Hexapiblos, op. cit. p. 218

5) Dam Christopoulos, op. cit, pp. 66~88 see also footnote 1
in the latest edition of Armenopoulos' Hexabiblos, op. cit.
pp. 210-219
6) see pp. 301 and Appendix II The Liturgical rite of
Marriage in the Greelt Orthodox Church, pp.311
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Law of the Greek Church(l) pronouncing null any such
espousals and providing severe penalties to the priest

who ignored the prohibition and blessed them and who

could also be punished with an up to a year's imprisonment(a).
The 1940 Civil Code does not mention existiang espoﬁsals

as an impediment to marriage nor the Church considers

tiem as such since no separate Church blessing is allowed

to take place and if it does it is considered null and

void,

-

2. The fourth consecutive marriage. The Church has always

accepted second marriage with reluctancg?)ln the case of
third marriage her reluctance was even greater, owing to
the attitu'le of the Fathers. St. Basil speaks of the

(4)

third marriage as fornication whilst according to St.

Gregory of MHazianzus (320-390) "first marriage conforms

with the law of the Church, the second is tolerated for
indulgence, the third is adultery, but the fourth

ﬁndoubtedly is sheer corruption"(s), The civil law,

1) Article (69 of the 1923 Constitutional Law of the Greek
Church 31/12/1923 in H.Alivisatos, Eoly Canons, op. cit.

p. 231

2) Article 356 of the renal Code,cf Harry Vassilaki,op.cit.
p. 19

3) Tertulian, De monogzamia 10; Ad Uxorem 1; Clement of
Alexandria, Stromates III, 12; Cyril of Jerusalen,
Sacramental Catechism IV, 26; Epiphanius, Contra Haereses II,2;
John Chrysostom Homily XV cf Komstantakopoulos, op. cit.p. 49
and Fanayotalos, On the Impeciliments, op. cit, pp., 42fF

L) Canons 4 and %0 of St, Basil in Italli & Fotli, op. cit.
vol. I p. 275

5) Homily XXXI P.G. 36, 292
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however, demonstrated a more tolerant attitude than the
Church for successive marriages up to the third(l). This
law therefore which was introduced in Greece regulated the
practice of the Church on this point(a). Following this
past tradition of the Church and the State, the 1940

Civil Code, which is at present in force, retained the
prohibition and declared the fourth marriage prohibited
under pain of nullity, if the third marriage was valid and
whether it was dissolved by divorce or death of one of

(3)

the parties . However, if one of the previous three

marriages was declared null the fourth marriage 1is

(4)

possible

1) Justinian Code V 9, 6; Novel XXVI; Procheros Nomos IV,25
Ralli & Potli, op, cit. Vol, I p., 275 The Empress Irene
the Athenian (797-802) was the first to have prohibited
the third marriage (Ralli & Potli, ibid. vol. V p., 252).
Basil 1lst the Macedonian (867-836) allowed the third
marriage on condition that the parties concerned will
comply with the Church's penance, but at the same tiuse he
strictly prohibited the fourth marriage uander pain of
nullity (Procheros Nomos IV, 25). These proaouncements
were repeated by his son Leo VI (886-912) who, however,
was the first to break his own enactment by contracting
a fourth marriage in order to legitimate his son
Constantine (cf Vlassios Fidas, Church History, Athens,
1977, (in Greek) vol, II pp. 73-77). His action caused

a strong reaction from FPatriarch Nicholas the Mystic
(901-907;912-925) who pronounced the marriage null and
excommunicated the imperial couple and at the sam: time
he defrocked the priest who had celebrated the marriage.
In retaliation the Smperor invited to Constantinople
representatives from the Churches of Roma, Alexandria,
Antioch and Jerusalem to consider the matter, and despite
the o;position of the Patriarch Nicholas the validity of
the fourth marriage of Leo VI was recognised and the
Impe:ial couple were released of the excommunication.

The Patriarch was then deposed and exiled ( Fidas, ibid.
pp 75-76; F.G, 111, 204 ) and this caused a wider crisis
within the Empire which lasted for many years regarding
the validity of the Emperor's fourth marriage and in
particular regarding the attitude of the Pope's
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3, Holy Orders and monastic life. In accordance with St.

Pault's teaching the early Church allowed marriage for
clergy of all ranks(l), at least before their ordination.
This is verified by the 26 Apostolic canon which explicitly
allows marriage after ordination only for readers and
cantors, who were also considered as clergy of the lower

(2)

rank . It seems ,however, that because a certaln laxity
was noticed regarding this rule and there were some cases
of deacons who were married after their ordination(B),
the local Synod of Ancyra (314) allowed this practice on
condition that upon their ordination the deacons should
notify the Bishop of their intention to marry in the

(4)

future . As in other matters of Church discipline, so

representatives ( Fidas, ibid. pp. 76-77; Konstantakopoulou,
op. cit, p. 50), Just before his death Emperor Leo VI
recalled from exile the Patriarch Nicholas who was
reinstated in 912, A few years later the Patriarch convened
a new Synod (921) with representatives from all the
Churches including kome., By an Act or Tome of Union the
relations between the two Churches of Constantinople and
Rome vwere restored, and the fourth consecutive marriage,
which had caused the disruption, was declared prohibited
(Fidas, ibid. p. 77; P.G. 111, 248-252)., The same Act
authorised the third marriage on certain conditions i.e.
if the parties are over forty years old and already have
children, and after they have complied with certain Church
penances, such as, to be debarred from receiving Holy
Communion for a period of two or three ycars and during
this time to attend the divine liturgy from a special part
of the Church building ressrved for those under penance
(see canon 4, 50 and 80 of St. Basll, Alivisatos, op.cit.
rp. 358, 3%82). This Pomc or Act of Union since then
regulated the practice of the Church on this point (see
P.Panayotakos, On the Impedimsnts, op. cit. p. 46).

2) Panayotakos,‘On the Impediments, op. cit, Pe 46
3) Artides 1355 and 1372 of the Civil Code, Alivisatos,ibid.
L4) Articles 1350-1364, ibid.pp.722-724

1) I Timothy 3, 2; Tit. 1, 6
2) Apostolic Canon 26, Alivisatos, ibid. p. 142
3) Basil Stefanidis, Church History (in Greek)Athens,1948

P. 85 4) Canon 10, Counclil of Ancyra, Alivisatos,ibid.p.l6
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also in regard to marriage the General Council of Troullo
(692) was a turning point in its history. It was then
definitely ruled that priests, deacons and sub-deacons
should not be debarred from marriage, though they were
forbidden to marry after ordination(l). It was then that

the prohibition of marriage after ordination was established
as well-as the rule of celibacy for the Bishops who were
selected from the unmarried or widowed clersy(a). This

civil and ecclesiastical legislation was introduced in

(3)

Greece and has been applied in practice by both Church

and State'™). It was repeated in the 1940 Civil Code and
is observed by the Church till the present tlme(5)
According to this legislation marriage of a clergyman or
a monk i1s prohibited to all the degrees(6). Finally, by
virtue of the notion of the indelible character of
ordination, Holy Orders as an impediment to marriage
continuous to exist even if a cleric is deposed or

(7).

defrocked

1) It was first the Council of Neocesarea (315) that

prohibited the marriage of priests after their ordination
(Canon 1, Alivisatos, ibid., p. 160). The Council of Troullo

ruled that Bishops were forbidden to cohabit with their

wives, who were required to retire to a monastery at some

distance (Canon 12, ibid. p. S1 and canon 48, ibid, p, 98).
If before ordination a priest had contracted an unlawful

marriage in good faith, hc was to be suspended from
exercising his office and the marriage was dissolved (canon
26, ibid. p. 87). A monk attempting marriage was to be
treated as a fornicator (canon 44, ibid. p. 96)

2) P, Panayotakos, On Marriage and Cellbacy of the Clergy

Athens, 1940 (in Greek) pp. 34=37, 75

3) Armenopoulos' Hexabiblos, op, cit. IV 15, 8, p., 271

4) Harry Vassilall, op. cit., p. 21; Panayotalkos, On the

Impediments, op. cit. p. L48F

5) Anastassios Christofilopoulos, The Greelk Ecclesiastical

Law,(in Greek) Athens, 1965, pp. 213-240; E. Mantzouneas
op. _cit. p. 136

6) Artcle 1364 of Civil Code, Alivisatos, ibld p. 724

7) Panayotakos, On the Impediments, op. cit, p. 49
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4, Difference of (a) religzion or (b) denomination.

a, Making use of her principle of Economy(l) the early
Church tolerated marriages of Christians with members of

(2)

other religions . It was Constantine the Great who in 339

pronounced a prohibition regarding marriages of Christians

(3)

with Jews even under pain of death . Later, on the

basis of St, Paul's advice that Christians should not

mix with the unfaithful(q) and considering that such
mixed unions were not based on the Christian notion

of marriage as a sacrament and a union like that of

Christ and His Church, and because of the risk these
members to be forced to denounce their faith or to have
their children brought up into another religion, the
Church felt obliged to prohibit the marriage of Christians

(5)

with non-christians . On these grounds the fourth

General Council of Chalcedon (451) extended the
prohibition of marriage not only with the Jews but also

with all non-christians which later was sanctioned by the

(6)

civil legislation . Since then difference of religion

is considered by both civil and ecclesiastical legislation
(7

as an impediment for conctracting a marriage unless the

non-christian party consents to be baptised,

1) Regarding this principle of Economy in the Greek Orthodox
Church see Appendix I pp. 283

2) It seems that this was based on St. Paul's opinion in

I Corinthians 7, 10-12 which refers to marriages already
contracted before the Christian party had joined the Church.
The 21 Canon of the Council of Carthage (419) prohibited
such marriages only for children of the clergy(Alivisatos,
op.cit, p. 240; Panayotakos, On the Impediuents,op.cit.p.35)
3) Codex Theodossianus XVI 8,6, zhishman, op, cit. p. 265
L) II Corinthians 6, 14-18

5) Panayotakos, ibid. pp. 33-34
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b, The question of marriage between orthodox and non-
orthodox Christians as an impediment to marriage has been
dealt with in various Councils of the early Church. The
reasons given in paragraph (a) of this chapter for
prohibiting marriages of Christians with non-christians
also prevailed in this case. The Council of Laodicea (360)
prohibited such marriages unless the non-orthodox, who was
known as heretic, denounced his previous beliefs and joined
the Orthodox Church(l). A similar pronouncement was also
made by the Council of Chalcedon (451)(2)= but the

General Council of Troullo (692) prohibited indiscriminately
such marriages, unless they were contracted before the
orthodox party had joined the Orthodox Church(B). On the
ground of these regulations Byzantine leglisl:tion of the
time made simllar pronouncements prohibiting the marriage

(&)

between orthodox and heretics .

6) Canon 14 of Chalcedon, Alivisatos, op. cit. p. 54;
Zhishman, op. cit. vol. II pp. 291ff !
7) Article 1353 of the 1940 Civil Code, Alivisatos, ibid.
p. 724; E. Mantzouneas, op. cit, p. 138

1) Canon 31 of Laodicea, Alivisatos, ibid. pp. 202-203

2) Canon 14 of Chalcedon, ibid. p. 54

3) Canon 72 of Troullo, ivid. p. 106

4) Codex Theodossianus XVI 73, Zhishman, op. cit, vol, II
P. 292 It should be noted here that, although in the course
of time since the separation of East and West matters of
faith and doctrine were also effected during that time
there was no official pronouncement by an Tcumenical
Council of the Orthodox Church, clarifying the position

of the Viestern Churches. Only in 1756 the Tcumenical
Patriarch Cyril V pronounced the Latin Church as heretical,
(Ralli & Potli, op. cit. V, 614; Zhishman, op. cit. II p.355)
and accordingly tne prohibition of Troullo was applied

for mixed marriages with members of the Latin Church. Ibid.

p. 256
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Accordingly the leglslation which was introduced in
Greece in 1835 not only forbade the marriage between an
orthodox and a member of another religion, but also

(1)

between christians of different denominations . Only i

the marriage contracted between members of the Greek i
Orthodox Church was considered as lawful and canonical(a)°
It was only after strong reaction, even from the
government of France which was concerned about the
interests of catholic christians who were living in

(3), hat a law was passed in 1861,which confirmed all

Greece
mixed marriages contracted up to then between orthodox
parties with christians of different denominations,
and commanded that such mixed marriages in future
would be allowed provided that the requirements of the

(L)

Greelr Orthodox Church were to be observed . These

requlrements were

1) that the marriage would be blessed by an orthodox
priest; and

2) that the children of such a marriage would be baptised
and brought up in the Orthodox Church(5).

However the Church protested because this law was

(6)

passed without her being consulted and it was only in

1869 that the Synod of the Greek Church made it known

1) Panayotakos, The Civil Code and the Church on Marriage,
or. cit, pp. 78ff; Zhishman ibid, 365

2) The 1852 Act had no other provision for narriage except
that contracted according to the rite of the Greck Orthodox
Church, Alivisatos, op. cit. pp. 4I4ET

3) Zhislman, ibid, D. 367

L) Act 196 of 15 October 1861, Zhishman, ibid., p. 368

5) ibid. p. 366

6) ibid. p. 367
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that such mixed marriages with a member of the Roman
Catholic Church or of the Protestant Churches were to be

recognised in the future by virtue of ecclesiastical

i
(1) and providzd that the already mentioned i

(2)

Economy
requirements would be observed . In this way the 1
impediment of the difference of denomination was overcome |
and since then this legislation was observed in Greece

by both Church and State. Only the 1934 Report of the

Commission for a new Draft of the Civil Code tried to

(2)

abolish it altogether ; but its recommendation was

[

ignored and the 1940 Civil Code retained the impediment(B).
In accordance -with this legislation amarriage

between a Christian ( orthodox or of another denomination)

with a non-christian is in fact null ipso facto, by

(4)

reason of this impediment of religion . Marriage of

members of the Greek Orthodox Church is not recognised

unless it is blessed in accordance with the rites of the
Greeit Orthodox Church and by a canonically ordained
priest of the Greck Orthodox Church(5). The same
requirement applies also in the case of a marriage
between a member of the Greeck Orthodox Church znd a -

(6)

Christian of another denomination . Marriage between

1) see Appendix I pp.283 onthe notion of Economy according
to the Gre:k Orthodox Church

2) St. Giannopoulos, op. cit. pp. 506-508

2a) Chrysostomos Fapadopoulos, late Archbishop of Athens,
Concerning Marriage (in Gresk) Athens 1979 p. 47

3) Alivisatos, on. cit, p. 724

4) ibid. p. 723 Article 1353%

5) Article 1367, ibid. p. 724

6) Article 1367, ibid. p. 724
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two parties of different denominations, neither of whom

belongs to the Greek Orthodox Church, has to be celebrated

in accordance with the liturgical rite of both denominations(l).
Marriage, therefore has to be celebrated in accordgnce

with the ritual of the religion to which the couple belong

and this liturgical act is absolutely necessary, but
(2)

sufficient for the formation of the matrimonial union .

St it

A mixed marriage celebrated in a different way is

inexistent'3), This is a clear indication that the 1940
Civil Code of Greece recognises explicitly the sacramental
or religious character of marriage without which ( the

religious ceremony or the sacramental rite ) there is no

(4)

e gy ey S e N S e et

marriage It must also be stressed that if, in

R

conformity with canons of the early Church and the
Byzantine legislation, mixed marriages are prohibited

in principle(5)( wot ' duplperav)yet by virtue of Economy

they are authorised in the Greek Orthodox Church and are

recognised by the civil legislation, provided that the
(6)

requirements already mentloned are observed

1) Article 1371 of the Civil Code, Alivisatos, op., cit. p. 725
2) Articles 1371 and 1367, ibid. pp. 725, 724

3) Article 1367, ibid. p. 724

4) Article 1367, ibid. p. 724

5) Articles 1353 and 1367 ibid. pp. 723, 724 In connection
with the difference of religion and the contracting of

mixed marriages there have been many efforts in the past

for the introduction of c¢ivil marriage in Greece, However,
taking into consideration what has already been presented

on this matter the present Civil Code does not recognise any
purely civil marriage., It results therefore that Grecks and
alien residents who do not adhere to the orthodox faith or
to a religion recognised by law or who claim to be atheists,
cannot establish a marriage in Greece unless they are
converted in the Orthodox Church or in one of the recognised
religions of the State. VWith regard to recent developments
which seem to be leading towards the introduction of civiil
marriage in Greece in the near future see pp. 256ff.
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d. Conditional Impediments which refer to a temporary

delay

1. Mourning year. This temporary impediment applies to

a widow, In accordance with the Byzantine law which was
introduced in Greece and to a gréat extent remained in
force until 1940, for reasons of respect to the memory of
the deceased husband, but also to avoid confusion regarding
the real father of the offspring, in case the widow was
expectant, she was prohibited to contract a new marriage
before the completion of a year since the death of her

(1)

husband . The same ruling applied also to a divorced

(2)

woman and for both cases there was provision for

penalties in case of breach(B). Regarding this impediment,

which did not apply for espousalg?)the Church did not
make any pronouncement, but simply was referring to the
existing civil legislation(S). Following the birth of a
child the widow was free to marry again(G).

According to the 1940 Civil Code a divorced woman or
a widow whose marriage has ended through annulment or
death of her previous husband is not authorised to remarry
before the expiration of a delay of ten months since the
definite dissolution of the previous union(?). If the
woman gives birth to a child before the expiration of

(8)

ten months, the remarriage is authorised immediately

1) Armenopoulos' Hexablblos, op. cit. IV 7, 32 p. 237

2) ibid., IV 9, 2 p. 241

3) Ralli & Potli, op. cit. VI pp. 140-141

L) Hexabiblos 9, 5, ibid. p. 241

5) Panayotakos, On the Impediments, op. cit. p. 139

6) Hoxabiblos IV 7,32; IV 9, 2 ibid. pp. 237, 241

7) Article 1365 of the Civil Code para 1, Alivisatos, op. cit,
724 8) Article 1365 para, 2, ibid. p. 724
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The non-observance of the delay does not invalidate the

1)

marriage , but carries penalties for the celebrant

priest who is obliged to check the exact dates from the

(2)

documents presented to him

2. Drafting licence. This impediment refers to Officers

(3)

serving in the Natiounal Forces . According to the rules

and regulations of the Ministry of Defence and Public

(4)

QOrder all Officers serving in the various Forces are
expected before proceeding with any arrangement for their
marriage to have secured the necessary permission from

(5)

their superior authorities In the 1940 Civil Code
there is no provision for this impediment. As far as the
Greek Church is concerned on this point the Holy Synod
decided in 1978 that marriage licence should be granted

provided that there are no other impediments and that

the responsibility should rest with the Officers

themselves to apply for such a licence from their

(6)

superior authorities . Therefore lack of this licence

(7)

does not invalidate the marriage , but simply carries

disclplinary action agalnst the Officer from the part
(8)

of his superiors

1) Article 1355 in connection with Article 1372 of the

Civil Code, Alivisatos, ibid. pp. 724, 725

2) Article 50 of the Constitutional Law of the Greek Church,
1943 in Alivisatos, ioid. r. 562

3) H, Vassilakis, op. cit. p. 22; Panayotakos, ibid. p. 138
4) Penal Code 2303/1941 Article 106, Vassilakis, iLbid., p.22
5) ivid., p. 22; Konstantairopoulos, op, cit, p. 96 Regarding
this conditional impediment a provision was made in 1834,
which, however, according to Mellissinos Christodoulou, op.cit.
P. 29, was never implemented.

6) E. Mantzouneas, op. cit, I p. 139

7) Vassilaki, ibid. p. 22; Panayotakos, ibid. p. 138

8) ibid. p. 138; Konstantakopoulos, ibid, p. 96
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3, Seasons of prohibition. In accordance with an early

tradition of the Church there are certaln sacred seasons
during the ecclesiastical year which the Church has ruled

as periods of prohibition for the contracting of ) i

marriages(l). This tradition goes back to the fourth ﬁ

century when the Council of Laodicea (350) had forbidden
(2)

the celebration of marriages during Lent o« The civil
legislation makes no pronouncement regarding these
prohibitions, which, however, as a rule are respected

and observed by the people(B).

Such periods of prohibition according to the Greek

Orthodox Church are :

1) The fourty days of the Great Lent, including a week
after Baster;

2) the period of Advent, or Lent for Christmas i.e. from
12 December to the 6 January;

3) the period of Lent from 1 to 15 August which the
Orthodox Church observes in honour of the feast of
Dormition of our Lady on 15 August;

4) the 29 August which is the feast day of St. John
the Baptist;

5) the 14 September which is the feast day of the
. Exhaltation of the Holy Cross (4).

However,on certain occaslons of ur;ency, a special
dispensation may be granted at the discretion of the
Bishop for a marriage to talze place during some of these
periods of prohibition, but on the condition that the
ceremony will take place under closed doors, with no
other people attending except the closest relatives, and

that no celebration (reception) will follow the marriage(s),

‘1) Panayotaxos, ibid. p. 145; Konstantakopoulos, ibid. p. 93
2) Canon 52, Alivisatos, op. cit., p. 145

3) Fanayotalkos, ibid. p. 145; Konstantakopoulos, ibid. p. 93
4) Konstantakopoulos, ibid. p. 94 5) ibid. p. 94
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e, Conditions which refer to the final and essential

formalities of contracting a marriage !

1, Banns. It seems that the 1940 Civil Code was first |

to introduce the regulation of giving banns before >

(1)

marriage At least one week before the celebration of

marriage the priest of the Parish where the coujle
reside is obliged to give the banns after the celebration

(2) ’

of liturgy « If the couple reside in different Parishes

banns are to be given in both Churches, but the licence

is given for the woman's Parish, without this being a

(5). The gublicatioﬁ of banns includes the

strict rule
names, profession, the civil status of the couple, their
parents' names e&nd the place where the marriage will be ..

celebrated. If the marriage does not take place within

six months, the validity of banns expires and it should

be reneved by being repeated(Q). In big cities and

important places banns are published in the local press(s)

However, for serious reasons, publication of banns may

be omitted at the discretion of the Bishop(6).

1) P.Panayotakos, On the Impediments, op. cit. p. 143;
Zhishman referring to this point states that in the Eastern
Orthodox vhurch it was not customary to give banns (op. cit,
vol. II, p. 671), also Melissinos Christodoulou in his
Trecatise on the Impediments to Marriage, op. cit. p. 34f
apart from the requircment of the Bishop's licence does not
iention banns. He simply considers responsible the priest
concerned to make the proper search and be sure that there
are no impediments before he applies for the Bishop's licence.
2) Article 1369 para. 1, salivisatos, ibid. p.724

3) Panayotakos, ibid. pp. 141ff ; Ephimerios, Pastoral
Magazine, Suprlement of the official bi-weekly Church review
Ekklesia of the Jhurch of Greece, 1-31 December 1953 pp.
601-602.

L) Article 1369 paras 1-2, Alivisatos, ibid. pp. 724-725

5) Article 1369 para 2, ibid. p. 725

6) Article 1370 ibid. p. 725; Ephimerios, op. cit.pp. 601-602
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2. Bishop's licence., 8Since the'early times of the Church

those who wished to contract a Christian marriage had to
refer to their proper Church authority,

" so that their uﬁion would be with the knowledge

of the Bishop and thelr marriage may be according
to the will of God and not according to the dictates
of human desire®™(1l).

Accordingly the authorisation of the Bishop for the
validity of a marriage was made an important condition
also for the Byzantine legislation(a). Preserving this
right of the Byzantine law the Church of Greece in the
Encyclical letters of the Holy Synod on 3l liarch 1834
and of 2 April 1835 declared null any marriage celebrated
without the Bishop‘é licence(B). This rule remained in
force until a decree was enacted in 1924 which decreed
that the Bishop's licence or authorisation was not a
condition for the validity of a marriage(h).

Similarly the 1940 Civil Code declared that for the
celebration of a marriage the written authorisation of the
Bishop or of his delegate is required, however, a marriage
celebrated without such permission remains valid, as long

(5)

as no other impediment exists . The priest who celebrates
a marriage without the Bishop's licence is liable, apart
from the canonical ecclesiastical sanctions, also with

imprisonment, varying from six months to one year,

rronounced by the correctional tribunal(é6).

1) Ignatius, Ad Polycarp. 5, 2 P,G, 5, 718

2) Ralli & Pgtli, op. cit. vol. V pp. 280-281

3) st. Gianngpoulos, op. cit. pp. 454 & 458

4) Article 2 para, 5 of Act 3222/1924 in P. Panayotakos,
Civil Code and the Church on Marriage, op. cit. p. 67
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The reason for the authorisation or the Bishop's
licence is purely disciplinary, to control the priest

(1)

that he has done the proper search . Priests who are
neglecting the formalities required by the civil law
are also liable to suspension which could last up to
three years(a), It should be noted also that the law
provides the Bishop with the right to refuse authorisation
if conditions are not satisfactory(B).

From what has already been expounded it results
that when the celebrant priest is a canonically
ordained priest of the Orthodox Church, who has authority

from his Bishop to be in the active service of the Church

( &v Zvepyela) and if all the other conditions required

by both the civil and ecclesiastical legislation for the
validity of a marriage are satisfactory, only then he

may proceed in celebrating the liturgical or sacramental
rite of marriage, without which, and in the terms of the

Civil Code itself, the marriage is totally 1nexistent(“).

5) Article 1368 of the Civil Code, Alivisatos, op. cit, p. 724
6) Article 51 of the Constitutional Law of the Greek Church
1923, ibid. p. 562

1) Article 1370 of the Civil Code, Alivisatos, ibid. p. 725
2) Article 50 of the Constitutional Law of the Greex Church
ibid. p. 562
3y A Article 1370, ibid. p. 725
4) Article. 1367 ibid. p. 724

ran ity
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3, The Liturgical rite of marriage in the Greek

*
Orthodox Church( )

It has already been mentioned in the General
Introduction and elsewhere(l) that as early as the
beginning of the second century A.D. 5t. Isnatius,
Bishop of Antioch councelled Christian couples that
they must receive the Bishop's consent for their

\2). Gradually this consent no doubt included

marriage
a blessing of some kind. A Christian couple, after
entering a civil marriage, partook of the Bucharist,
and this Communion, according to Tertullian as well as
othgr early Fathers, was the seal of marriage(B),
implying all the Christian responsibilities(“).

Clement of Alexandria states that in contrast to
pagan and perhaps Jewish special rites for marriage,
Christians had no special rites, but they were just
cleansed for marriage by conversion, repentence, baptism
and Holy Communion. A marriage was according to him
endowed with special blessings from the Logos when
submitted to God in sincerety of heart and fullness
of faith(B).

Yet speclal blessings and the presence of the

Bishop or priest continued more and more to prevail

(*) For the liturgical structure of the rite and the
service of marriage presently used see Appendix II pp.

1) see pp. 23ff and 204
2) Ignatius Ad Polycarp 5, 2 P.G, 5, 718
3) Tertullian Ad Uxerem 11, 9 P,L, 1, 1302

4) For the opinions of other early Fathers see pp. 31ff,38f43f

5) Clement of Alexandria Stromateis 3, 12 P,G, 8, 11304
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during the following centuries for several reasons :

i) the precedent of God's blessing of Adam and Eve;

i1) added liturgical defense of marriage against
heretics who repudiated this institution as
sinful;

iii) the communal character of the Chwr ch requiring
the pastoral care of the Bisliop;

iv) the personal relationships between Bishops or
priests and couples who were taught by them or
were raised under their care, as for exanmple
orphans; and

v) not the least the honour of having a Bishop or
priest at a marriage(l).

In the fourth century a specific solemnisation of
the Sacrament i1s mentioned by some of the eastern
Christian writers : a rite of Crowning performed

(2)

during the eucharistic liturgy . According to St,
John Chrysostom, the crowns symbolised victory over
passions, for Christian marriage was not concluded
"according to the flesh"(3>. From a letter of St, Theodore

Studite (826) we learn that crowning was accompanied by

a brief prayer read "before the whole congregation" at

()

the Sunday liturgy by the Bishop or the prie
Eventually, for all the aforementioned reasons and
the powerful ecclesial impulse to embrace all important
moments of life in the liturgical c¢ycle of the Church,
special blessings for a marriage becamne predominant

from tihe sixth to the ninenth centuries when imperial

1) Theodore Stylianopoulos, "Toward A Theology of Marriage
in the Orthodox Church", The Grecsk Orthodox Theological
Review, vol, XXII, 1977, Fo 3 p. 273

2) P, Trembelas The Small Zuchologion (The Short Prayer
Book) (in Greek) vol. I p. 15

3) St., John Chrysostom, Homily 9 on I Timothy, F,.G. 62, 546
4) Letters L, 22 P.G. 99, 973
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state legislation tended to grant the Church a certain

(1)

recosnition The well lnown legal collection, known
as tpanagoge (884) describing the relations between
Church and State at that time, offers to Christians
three alternatives for concluding marriage : " Mar¥iage,
it says, i1s an alliance between husband and wife and
their union is for life; it is accomplished by a
blessing, or by a crowning, or by an agreement"(2),
So, until the ninenth century the Church did not know
of any rite of marriage separate from the eucharistic
liturgy(B); but whether crowning or simply a blessing
it was not yet made a lezal obligation, The decisive step
in this direction was taken at the beginning of the
tenth century and from that time a new rite of crowning
was developed, separate from the eucharist, This was
necessary because as soon as the sacrament of marriage
-received in the Churcﬁ- became legally obligatory,
compromises of all sorts became unavoidable(#).

The Byzantine Emperor Leo VI (886-912) was the
first to express regrets that in previous imperial
legislation the two legal acts i1.,e, of adoption of a

child and of marriage, were considered as purely civil

formalities, and he declared that both of these acts,

1) Zhishman, op, cit., vol, I pp., 31ff; Justinian's Novels
7, 123, 133, 103; Leo VI Novel 89; Alexius Comnenus

Novel 35; P.lanayotakos, On _the Impediments,op.cit.p.l49f
Armenopoulos' Hexabiblos, op. cit. IV 4, 19 p., 228

2) Epanagoge XVI, 1 see Zhishman, op. cit. vol,I pp.lO9ff
3) P. Trembelas, op. cit., pp. 16=17

4) J. Meyendorff, op. cit. pp. 27-30
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as long as they involve free citizens and not slaves,
should be sanctioned by a Church ceremony, and that a

marriage not blessed in Church "will not be considered

(1)

as marriage but as an illegitimate concubinage™

The most important implication of this decree was
that whilst the Church was invested with the responsibility
of giving legal status to marriage, at the same time she
had to pay a high price for the new social responsibility
she had assumed, She had to secularise her pastoral
attitude towards marriage, and practically abandon her
penitential discipline, because until then a citizen could
enter a marriage disapproved by the Church and do so
legally. If he was a Christian, his action incurred a
period of penitence or excommunication, but he remained
i» good standing before the 1aw(2).

After Leo VI, the Church had to determine the legal
status of all marriages, even those which contradicted
Christian norms. Of course the new situation, in principle,
gave the appearance that the Church had an upper hand
over the morals of all citizens; but in practice, since
these citizens were not all saints, the Church was obliged(B)
not only to bless marriages, which she did not approve,
but even to dissolve them for reasons other than those
which she reluctantly was accepting. Emperor Leo VI

himself, the author of the decree, forced upon the Church

1) Leo VI Novel 89, Zhishman op. cit. vol. I pp. 32ff
Armenopoulos' Hexabiblos IV 4, 19, op, cit. p. 228

2) Meyendorff ibid., p. 29

2) ibid. p. 29
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his own fourth marriage in 906(1). So the distinction
between marriage as a contract and marriage as a
sacrament, between fallen human soclety and the Kingdom

of God, between secular and sacred was partially

(2)

obliterated . The only compromise which the Churcﬁ

could not accept was to offend the holiness of the
Eucharist; she could not, for example, give communion

to a non-orthodox, or to a couple entering a prohibited
marriage., Thus she had to develop a rite of marriage
separate from the Eucharist. It was then from the ninenth
century on that the marriage rite as a separate crowning
service, as we know .1t to-day began to develop towards its
present form, which still bears the marks of the original
and normal link between marriage and the Eucharist(s).

In the Greck Orthodox tradition, therefore, there
are two types of marriage rite : an o0ld one, which is
rather brief and a later one, which is more elaborate
and extensive(u). The former derives from the Patristic
era, and the later was developed after the ninenth

(5)

century . The order of marriage which is used to-day

in the Creclt Orthodox Jhurch is a combination of these

two types(6)o

1) Vlassios Fidas, op. cit., vol, II pp. 73-77 see note 1

p. 192

2) Meyendorff, ibid. p. 29

3) P, Trembelas, op. cit. p, 15

4) ibid. p. 15

5) P. Trembelas calls the later typr South-Italian because,

in his opinion, when the first Euchologia (Prayer-Books)

were printed (in Greek) in Venice, it must have been

obvious that south-Italian manuscripts of the flourishing

there at the time ureck Orthodox communities, were also

taken into account. Ibid, p. 15

6) According to Trembelas the present rite was developed in

the 12th century and took its final form in the 15th century,

when the first printed Greek Efchologia appeared in Venice,
ThiAd » 1£
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3, The Ecclesiastical and Civil legislation of Nullity

in Greece since 1850

The law of nullity which was in force in Greece

A e it T YR WL T TR e

during and after 1850 was part of the Byzantine
legislation which distinguished marriages into those
which were lawful and legal or those which were %

unlawful and illegal(l).

The lawful and legal marriages were those which
complied fully with the conditions and reguirements
of both the civil and ecclesiastical legislation,
whereas the unlawful and illegal ones were those
contracted despite the existence of some impediment,
which, had it been known, the Church would not have
blessed the union nor the State would have allowed

(2)

it to take place . levertheless such marriages,
though in appearance seemed to have had the effects
of a true one, yet they could not be considered as
true unions, even if the liturgical rite had taken
place, because a prerequisite for a valid marriage

(3)

vas a lawful and legitimate association + Therefore,
if the liturgical rite was performed for such an

unlawful union, that illegitimate assocliation was

1) Armenopoulos' Hexabiblos IV 7, 1 pp. 231ff
2) Zhish.an, op. cit., vol, II p. 691
3) ibid. p. 691
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considered as mitigating the sacramental character of
marriage(l).

Furthermore according to the Byzantine legislation
which was introduced in Greece, it seems that there
was no distinction between void and voidakle marriages.
Marriage unions were considered either lawful and valid
or unlawful and void(z). Because in fact a voidable
marriage was nothing else but a void one with the
possibility of becoming valid in certain cases, such as ¢
a) after the completicn of certain conditiens which

were lacking i.e, proper age, cure of impotence,

or when consent was given later;
b) after the removal of certain impediments, such as

in the case of guardianship when it was legally

relinquished, and in the case of difference of

religion when the non-christian party had joined

the Orthodox Church(B).

As long as such marriages were contracted despite

an explicit prohibition because of a certain impediment
they were considered as unlawful and void(q).

Such prohibited marriages were classified into the

following - three groups :

1) Zhishman, op. cit. vol. II p. 691
2) ibid. pp. 694-697

3) ibid. pp. GO4LFT

4) ibid. vol. I p. 391
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1) those which were known as illegal because they

violated a prohibition of the civil legislation

(nuptiae nefariae), ( vegfpiog ¥ napvonog ),

2) those which were condemned because they violated

a sacred promise or vow, (nuptiae damnatae),

( dapvétog N notdrupLtog ),

%) those which were known as incestuous because they
violated a prohibition regarding consanguinity, or
affinity or one of the other spiritual relationships

(nuptiae incestae), ( Uyueotoc A 46€pitoc ) (I).

In accordance with the above regulations the law
of nullity which was introduced in Greece recognised
the following grounds which rendered a marrisge null
and void :

laciz of proper age;

. lack of parental consent or of those in 'control
of a minor;

prohibited degrees of consanguinity or affinity;
relatiocnship through baptism, adortion or
guardianship;

. adultery;

. an already existing marriage;

. three past marriages;

9. Holy Orders and vows of chastity;

10, difference of religion;

11, lack of the Bishop's licence;

12. lack of the proper liturgical rite (2).

coNIoy & AN VIR g
®

1) Armenopoulos' Hexabiblos IV 8, 11 op, cit. p. 241;
Zhishman, op. cit, vol. I pp. 392ff

2) ibid. vol. II pp. 694-697; Gregory Kassimati, Treatise
of Family Law (in Greek) Athens, 1939 pp. 121ff

lack of true consent due to duress or mistake or abduction;
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The development of the law regarding each of these
grounds separately has already been treated in the previous

(1)

chapter with the various amendwments which, in the
course of time, were made until the 1940 Civil Code
was introduced in Greece, which made a clearer distinction
between void and voidable marriages(a).
It should also be mentioned here that according to
the Byzantine legislation the results of pronouncing a
marriage null were the following :
1) The children of such unions were considered illegitimate
and had no legal rights(s);
2) both man and woman were subject to punishment or
heavy fine, and the man was dismissed in disgrace

(4);

from his job

W
S’

illegitimate children were barred to enter Holy
Orders(S);

L) the priest who blessed a void marriage was liable

to ecclesiastical discipline varying from suspension
for a period of time to even being defrocked,

(6)

according to his responsibility .

1) Part II chapter 2 pp. 163ff

2) Articles 1372-1385 of the 1940 Civil Code in Alivisatos
op. cit. pp. 725-727

3) Armenopoulos' Hexabiblos IV 7,8 op. cit. p. 232

4) ibid. IV 7,7 p. 232

5) Zhishman ibid. vol. II p. 700

6) ivid. p. 705
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However the application of these regulations in '
Greece became more lenient., As early as 1865, though no
new legislation was enacted the father of illegitimate
children was obliged to maintain them without .
discrimination whether they were legitimate or not(l).

On the other hand the Church following the 33 canon of
the Council of Troullo (692) did not inquire about the
origin of any candidate for Holy Orders, but only whether

(2)

he was an able and devout person . With regard to the

lack of the Bishop's licence an Encyclical of the Greck
Church in 1835 declared that any marriage which was

contracted without it was to be null(5). In 1849 a law
was enacted to the same effect(4) and a similar law was

(5

repeated in 1883 . In the course of time, however, the

effect of this law was lost and in 1924 it was repealled(6).
Since tihen the lacik of the Bishop's licence does not
invalidate the marriage if there is no other impediment,

but the celebrant priest is liable not only to

(7)

ecclesiastical discipline , but also to civil sanctions,

which could carry imprisonment of six months to a year(B).
Aiso regarding the legitimacy of children born of null
marriages a law was enacted in 1926 recognising the
offsprings of such unions as legitimate and this is in

(9

force since then

1) Zhishman, op.cit. vol., II pp. 746=747

2) ibid. p. 701-704

3) Encyclical 2/4/1835, Giannakopoulos, op, cit. pp. L454f%
4) ibid. pp. 458ff

5) ibid. pp. LEOff

6) Panayotakos, On_the Impediments, op. cit. p. 143

7) Article 68 of the Constitutionai Law of the Greek Church
31/12/1923 in Alivisatos, op., cit. p. 531

8) ibkid. p. 531

9) Article 6 of the 14/17 July 1926 Act, Kassimatis,op.cit.p.121
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In accordance with the 1940 Civil Code a void
marriage is that contracted in violation of the appropriate
conditions and impedimeﬁts for a wvalid marriagesl%hese
conditions and impediments are specified in the present
Civil Code as follows .

1) Lack of proper age, if the man is under eighteen years

of age and/or the woman under fourteen (2);

2) lack of mutual consent which should be given in person
and without any condition or qualification (32);

3) if a person is legally deprived of his/her civil
rights or pronounced as incompetent (4);

4) lack of parental consent or of the adoptive parent,
if one of the partics is under 21 years old (5);

5) difference of religion (6);

6) prior existing marriage (7);

7) fourth consecutive marriage (8);

8) consanguinity up to the fourth degree (9);
9) affinity up to the third degree (10);

10) affinity between relatives from both sides of a
marriage up to the fourth degree (11);

11) relationship through adoption; if marriage was
contracted between the adopted and the adoptive
parent or his/her descendents (12);

12) relationship through baptism; if marriage was
contracted the sponsor and the god-child or his/her
mother or father (13);

1) Article 1372 of the 1940 Civil Code, Alivisatos op,cit.p.725
2) Article 1350 ibid. p. 722

3) Article 1350 para, 2, ibid. p. 723

4) Article 1351, ibid. p. 723

5) Article 1352, ibid. p. 723

6) Article 1353, ibid. p. 723 and Article 1366, ibid. p. 724
7) Article 1354, ibid. p. 723

38) Article 1355, ibid. p. 723

9) Articles 1356 and 1359, ibid, p. 723

10) Article 1357, ibid. p. 723

11) Article 1358, ibid. p. 723

12) Article 1360, ibid., p. 723

13) Article 1361, ibid. p. 72L
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13) relationship through guardianship; if the guardian
marries the ward of court before the authority of
guardianship was legally relinquished (1);

14) if the parties were found guilty of adultery before
contracting the marriage by a court's decision (2);

15) if the man at the time of wmarriage was in Holy Orders
or under vows of chastity (3), .

For members of the Eastern Orthodox Church, according

to the 1940 Civil Code, marriage is inexistent (&vunbototog)

if the sacramental form of marriage was not in accordance
with the rite of the Zastern Orthodox Church, conducted by
a canonical priest of the same Church(#). The same

condition also applies in the case of a marriage between

a member of the Greck Orthodox Church and a member of

(5)

another Christian denomination For members of different

religion or denomination 1f the sacramental form of
marriage was not observed, in accordance with their

respective religious rite, again such marriage is

(6)

considered as inexistent
Of the aforementioned cases, nullity could be

avoided on the following conditions :

1) In the case of a minor, when the joint life has.

continued over the proper age (7);

2) in the case of lack of consent, i1f full and free
consent has followed (8);

3) in the case of legal or natural incompetence if the
legal deprivation has been lifted or the person has
been cured (9);

1) Article 1362, Alivisatos, ibid. p. 724
2) Article 1363, ibid. p. 724
%) Article 1%64, ibid. p. 72b
L) Article 1357, ibid. p. 724
5) Article 1367, ioide p. 724
6) Article 1371, ibid. p. 725
7) Article 1373, ibid. p. 725
8) Article 1373, ibid. p. 725
9) Article 1373, ivid. p. 725
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L4) if the parents or the adoptive have approved eventually
the marriage of the minor and have given their consent
which at first they refused (1);

5) after the authority of guardianship has been relinquished(a),
However the 1940 Civil Code refers only to two cases
as voidable marriazes, nawmely those which result from H

a) error or mistake regarding the identity of the other
party to the marriage (3),

b) threats and menaces(u).

According to the interpretation glven in the first
instance, error or mistalite regarding the identity of a
person refers to the person itself and not to the soclal

(5)

or financial status and it cou.d result from the

acqaintance of the couple through photographs, the twin

brother or sister or ﬁhrough false documents of identity(G).
The second case referred to in the Civil Code as a

voidable marriage is when thrcats and menaces are used

to creats fear and put in danger the life, freedomn,

honour or the fortune of the threaténed person or of

(7)

his/her close friends and relatives . However, fear

of parental dissatisfaction is not a ground for nullity(s)
If a pfiest is threatened because he refused to bless a

marriage, when there is a ground for nullity, then the

marriage is null for that reason; but if he is threatened

1) Article 1373, Alivisatos, ibid. p. 725

2) Article 1373, ibid. p. 725

3) Article 1374, ibid. p. 725

4) Article 1375, ibid. pp. 725-726

5) G,L, Roylos, Famllx Law (in Greek), Athens, 1952 P. 239
6) H, Vassilaki, op. cit. p. 29

?) G.L. Roylos, op. cit. pp, 248ff

8) ibid. p. 252
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because he unreasonably refused to solemnise it, then the

(1)

marriage is valid
In both cases of voidable marriages the grounds

could be waived :

a) 1f the mistaken party consents later to the marriage;(2)

b) if the person threatened freely consented and approved
afterwards of the contracted marriage;(3) or

c) if no action has been taken within three years since
the marriage was contracted (4).

For the declaration of nullity of a marriage a court's

(5)

decision is necessary . For this reason, those who have

the right to take an action are :

1) the Attorney general ex officio in all the cases (6)
mentioned here, except in the case of the ward of court}

2) the husband (7);

3) the wife(g);

L4) any third person who may have a legal interest

(9,
1 4
5) in the case of guardianship only the ward of court(lo);

6) in the case of voidable marriages (mistake or threats)
exclussively the victim of error or threat and no
other person (1l).

Only in the case of questioning the validity of the
sacramental rite, then the Church has the exclussive right

to make a pronouncement(la).

1) Roylos, op. cit. p. 247

2) Article 1374, Alivisatos, op. cit., p.725

3) Article 1375 rara, 2, ibid. p. 726

L) Article 1%30 para. 2, ibid. p. 726

5) Article 1376, ibid. p. 726 and Article 13?7, ibid. p. 726
6) Article 1378, ibid, p. 726

7) Article 1378, ibid. p. 726

8) Article 1378, ibid. p. 726

9) Article 1378, ibid. p. 726
10) Article 1378, ibi p. 726
11) Article 1378, lDLd . 726
12) Article 54 of the Conotltutional Law of the Greek Church,
ioid. p. 563

Q..
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The court's decision is irrevocable and retroactive,
abolishing all the effects of the marriage since it was
(L

contracted . However, until the pronouncement of the

courtis decision, it appears as having all the effects
of a true marriage union(z). The children born of aﬂ
annulled marriage are recognised as legitimate, even if
they are born from consanguinity within the prohibvited
degrees(B).
Financial compensations are awarded to ths party who
in good faith was ignorant of the grounds of nullity;
and to a party threatened. Similar claims could be made
by the same parties 1if a vold or voidable marriage was
dissolved by death(q>. Finally, the Civil Code makes
" a provision that the annulment of a marriage does not
harm tne interest and any right of third persons who,
in sood faith, were dealing with either of the parties(5).
In conclusion it must be stressed that the 1940
Civil Code recognises only one way of pronouncing a
decree of nullity and that is by a court's decision.(6)
Once such a decision has been pronounced the Church

authority without any further formality is obliged to

pronounce a similar decree of spiritual annulment.

1) Article 1381, Alivisatos op. cit. p. 726

2) Vassilakis, oyp. cit. p. 32

3) Article 13,2, Alivisatos, ibid, p. 726

4) Articles 1383 and 1384, ibid. p. 726

5) Article 1385, ibid. p. 727

6) Roylos, op. cit. pp. 556-557; Article 55 of the Act 671
1943, Alivisatos, ibid. pp.563-564




L. The Law of Divorce in Greece between 1850 - 1950

By the beginning of the period under consideration,
jurisdiction over matters relating to divorce had .

developed iun Greece almost in a similar way as the

(1)

. Soon after the

(2)

case happened in England in 185
establishment of the new kingdom of Greece in 1832
by Royal decrees of 1833 and 1835(3);which were reaffirmed
in 1852(4), it was declared that all matters relating to
diverce vweres transferred from the Church authorities to
the civil courts. However, apart from the recognition

by this civil leislation of the sacramental rite of the

Church as the essential factor for a valid marriage, and
the right given to her regarding the formalities for a

marriage, the Jhurch was also given some shadow jurisdiction

(2)

in matters related to divorce . Accordingly,vefore

any divorce proceedings tooi:r place in the court, the
Church was left with the responsibility to attempt a
reconciliation between the disputing parties. Failure of
such an attumpt, after a period of three months, gave
the right to a petitioner to bring again the matter to
the court whinch only then proceeded with the hearing of

(6)

the case o

1) cf Part I chapter 4 pp. 95f¢f

2) cf Part II chapter 1 pp. 152ff

3) Royal decrees of 23 July 1833 and 23 February 1835

¢f note 1 p.152

4) 9 July 1852 Constitutional Law of the Autocephalous

Church of Greece cf note 1 p. 160, Alivisatos, op. cit.

PP. LILEST ’ :

5) Maridakis, op, cit. p. 1493%

6) 1852 Constitutional Law, Article.l?7, Alivisatos,ibid. p.SOl
*’Tk"a Loatheran ‘,ro\cge@, th% G pan o o eorly LiTuacen

v banean eas Ceds v ‘{gbo
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Furthermore, it was declared that, following the
court's decision pronouncing the dissolution of marriage,
the Church was also obliged to pronounce its spiritual

(1)

dissolution . These provisions regarding the
jurisdiction of the civil courts and the rights and
responsibilities of the church remained in force in
Greece throughout this period and continue to regulate
all matters relating to divorce till the present tine.
With regard to the development of the law of divorce
in Greece, during the period under consideration, it
seems that it has gone through three different stages.
The first one went up to 1920 because it was then that
(2)

for the first time a new Divorce Act was passed in
order to update the legislation which was in force till
then(S); the second stage went from 1920 until the 1940
new Civil Code of Greece appeared, which revised and
codified the .previous legislation, consequently that on
(&)

divorce as well , and so marked the beginning of the

third stage in the developments of the divorce law,
During the first period the grounds for divorce

were distinguished into two groups : those which led to

divorce with penalties for the guilty party, and those

which led to divorce without any penalty(B)o

1) Article 17 of the 1852 Constitutional Law of the

Autocephalous Church of Greece cf Alivisatos, op, cit. p. 502

2) Act 2228 of 1920 cf. Maridakis, op, cit. pp. 9ff
3) ibid. p. 3; K. Triantafyllopoulos, The new Law abouth
Divorce, Athens, 1921 pp. 16ff
L4) The Civil Code, edited by the Law Society, Athens, 1979;
part four of the 1940 Civil Code on Family Law included
in H. Alivisatos, Holy Canons,op. cit. pp. 722- 731

5) Zhishman, op. cit, vol. II pp. 755-801




=223~

o

The grounds of the first group were the following :

1. Adu;tery(l). This ground was based on the evidence of

(2)

our Lord's sayings in St., liatthew's gospel and also
on the concept of the Church that the end of marriage
is not only natural death, but there is also moral )
death through unfaithfulness which could produce the
(2)

same result . It seems that on no other ground for

divorce there is so much and complete agreement between

the Fathers of the Church and the pronouncements of the
Byzantine legislation as in the case of adultery(Q).

The penalties for this offence were at first excommunication

(5)

and life confinement to a monastery for the adulteress
which was later reduced to five and then two years, also
both parties were barred from Holy Communion for seven
yearss6). But the law was not treating both sexes
equally, The husband could divorce his wife not only on
the ground of adultery, but also on grounds which merely
gave him susplcions of adultery on her part, i.e, if

she feasted with other men without her husband's
knowledge and consent, or frequented the baths with

them or if she passed the night away from her husband's
house without due reason and against his will, except

(7)

it was the house of her own parents . The wife, however,

1) Armenopoulos' Hexabiblos IV 7,28 op, cit. p. 23%6

2) Matth, 5,32 & 19, 3-9

3) Zhishman, op, cit. vol. II p. 760

L) ivid. p. 761

5) ibid. pp. 770ff; Armenopoulos' Hexabiblos, VI2,16-19
op. cit., rp. 346-347

6) ivid. IV 7, 28 coumentary p. 236

7) ivid. IV 15, 13 pp. 272-273
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did not have the same right for a divorce on the same
grounds of suspicion, In connection vwvith this

the only opportunity a wife had was, if the husband
accused her of adultery and failed to substantiate

the charge; also if he lived in notorious concubinage with

ey

another wom . As regards the penalties of this

offence it seems that they were not always strictly

(2)

observed and as the time passed they became more lax .

2. Plot against the life of the other party(z). This was

made a ground for divorce sémpdy . ~ because it put in
danger the life of the innocent party and if divorce was
not allowed the future married life would be unsafe(u).
Threats against the other party's life was not a ground
for divorce but only plot, which according to the
Criminal law was punished by iaprisonment and from the

(5)

part of the Church the penalty was excommunication o

3 Abortion(6).

In the Byzantine legislation it was
considcered as a crime equal to murder and so was also
treated by the Church, It was punished with life
imprisonment and excommunication, which later was reduced

to ten yearg7gnd eventually the period of penance

was regulated by the father confessor.

1) Armenopoulos' Hexabiblos IV 15,14 op, cit. pp.274-275
2) Zhishran op,.clt. vol. II pp. 844ff

3) Hexabiblos, op. cit. IV 15,15 pp. 274fF

4) ibid. IV 15, 13 rp. 272ff

5) Zhishman, ibid. p. 753 and pp. 843-8L4

6) Hexabiblos, op. cit. IV 15, 6 p, 271

7) Zhishman, ibid. p. ?93f
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(1)

4, Sponsorship of own children . This was not only an |

impediment to marriage but it could also became a ground
for divorce 1f one of the parents acted as god-parent :
for their own child, It seems that this pronouncemgnt i
. became a loophole for people who wanted to dissolve

their marriage, and in order to prevent this abuse ;
heavy penalties were decreed against those guilty who

were also forbidden to contract a new marriage(a).

The grounds of the second group which led to

divorce with no penalty were :

(3)

1. Physical incapacity which lasted for over three

years since the marriage, i.e. it existed before the
marriage and was unknown to the plaintiff., If physical
incapacity was dzveloped after the marriage, it could

not constitute a ground for divorce because, according

to the Byzantine legislation, in either case the

essential factor for a valid marriage was not consummation

(4

but mutual consent Accordingly the spouses were

obliged, in the latter case to bear patiently the
(5)

misfortune
2. Desertion(6) If a husband deserted his wife for over
seven years without caring or writing to her she had the

right to divorce him(7). If she had confirmed evidence

1) Canon 53 of the Council of Troullo, Alivisatos, op, cit.
pP. 99; Zhishman, op. cit. vol. II pp. 799ff

2) ibid. p. 300

3) Maridaxis, op, cit. p. 79; Hexabiblos, op. cit., IV 15,2
op.cit. p., 270

L) ibid. IV 4, 19 p, 228

5) Zhishwan, ibid. p. 304
6) ibid. p. 308

7) ibid. pp. 861ff
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of his death at an earlier time still she had to walt

for a further year (mourning year) as a widow before

(1)

she could contract a new amarriage . If the husband

was away serving in the army and the wife had no news
from him, she could not divorce him on this ground ;nd
marry again, unless she has confirmation from the proper
army authorities of his death, but still she had to

(2)

observe the mourning year

(3

3., Mania was made a ground for divorce not only for

the risk of the innocent party, but also for the benefit

of the children and the society., But the husband had to
bear the misfortune .for three years befare applying for
a divorce, whilst the wife, if she was the healthy party,

had to bear the misfortune for five years(Q).

L, Difference or change of religion(5). The first part

of this ground was based on St, Paul's teaching(6) that
the Christian partner sanctifies the non-christian, but if
the unfaithful obstructs the Christian spouse in his or
lier religious duties, then it is better to dissolve the

(7).

narriage Similarly if both spouses were faithful
Christians and after the marriage one of them was converted

to another religion, this change of religion gave the

1) Armenopoulos' Hexabiblos IV 7, 32, op. cit. p. 237

2) ibid. IV 15, 16 p. 276; Zhishman op. c¢it. vol. II pp. 810
860-56k. ’

3) Bexabiblos IV 15, 5 op. cit. p. 271

4) Hexabiblos IV 1, 15, ibid. p. 220; zhishman, ibid. pp.864ff
5) Zhishman, ioid. pp. 795ff

6) I Corinthians 7, 12-17

?) Zhishaan, ibid., pp. 797ff
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right to the faithful partner to apply on this ground'
(1

(2)

for the dissolution of the marriage

5. lonastic life and vows of chastity In accordance

with the precept that complete dedication to God is the i
ultimate goal of Christian perfection, the Orthodox. |
Church has always maintained that entry into monastic

life or taklng vows c¢f chastity is one's complete

dedlcation to God and His praise. Consequently, entry

into a monastery or vows of chastity have been considered

as a departure from this world and a complete indifference

(j). Therefore if either of the spouses 1

to worldly cares.
wished to join this kind of life this was considered as

a ground for the dissolution of marriage. But in this

case two requirements were necessary a) the consent of

the other party and b) the choice of this kind of life

to have been made freely and without any pressure or
(4)

force having been used .

6. Befusal of the wife to follow her husband(b) in order

to live and establish the matrimonial home in another
place. This ground was established such refusal of the
wlfe implies a denial of one of the sims of marriage i.e,

the association for the whole 1ife 'in which the two

share the same civil and religious rights'(s).

1) Zhishman, op, cit. vol., II pp. 858-359

2) Armenopoulos' Hexabiblos, IV.15,11 op. cit, p. 272
3) Zhishman, ipbid., p. 825

4) ibid. pp. 826ff

5) ibid., p. .80

6) see p. 25 for the whole definition of marriage.
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These were the grounds for divorce which as part of
the Byzantine legislation were introduced and applied in
Greece Jduring the firsti part of this period(l). But soon
it became evident that this legislation was out of dgte.
Besides the unequal treatment of the sexes there viere
some instances which were unacceptable any more as
grounds for divorce, whereas, on the other hand, there
were cases unforeseen and not included in the previous
legislation which very often led those concerned to
divorce by mutual consent in order to comply with one
of its grounds(z).

The need for a change and to bring the law up to
date was accomplished by an Act of 1920 in which an
attenmpt was made to cover almost all of the possible
cases 1n which a divorce was to be allowed(B). A precise
and detalled enumeration of &ll the grounds for divorce
was not possible, but what this law tried to do was to

draw the limits within which a judge could move for

pronouncing his verdict in a particular case, The truth

about a fact which established a ground for divorce had

to be proved and the court's decision was irrevocable(h).

1) Maridakis, op. cit. p. 3

2) ibid. p. 3

3) Act 2228 of June 1920, cf K, Triantafyllopoulos,
The 2228 Act, Athens, 1920 p. 16

L) ivid. pyp. 166ff; maridakis, ibid, p. 12
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The grounds for Jdivorce according to the new
legislation of 1920 were divided into two groups :

I) The absolute grounds which once proved the divorce

was to be pronounced without any dz2lay, and such cases
were :; adultery, bigamy, plot against the other partner's
life and .alicious desertion.

II) The relative grounds i.e. insanity, physical

incapacity, leprosy cond any other incident which
undermined so deeply the relationship between husband
and wife that it made it intolerable for them to go on
living together, as long as these grounds continue to

5}

exist

The absolute grounds which the new Act included

were the following :

1. Adultery. It is worth mentioning here that while
the Committee which worked out the draft(a) for the
2228 Act of 1920 suggested the equality of both sexes
as far as the present ground was concerned, yet the
Bill was passed with some concessions in favour of the
husband, as it is apparent from the second clause of
Article 2 which states as follows :

n whenever the ground for divorce is adultery on

the part of the husband the court could dismiss

the wife's petition on the ground of important
reasons"(3).

1) Maridakis, op, cit. p. 21

2) K. Triantafyllopoulos, Report and Draft of the Law
on the Grounds for Bivorce and some of its consequences,
Athens 1918 p, 14

3) Maridakis, ibid. p. 34
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more explanation was glven about these important
which were left to the discretion of the judge.
connection it seems that the rule was to be

greater harm would result from granting the

(1)

than from preserving the marriage . HowéQer,
there was no similar provision for the case of the
woman's guilt,

Adultery committed unconciously or by mistake or
under pressure, being duly proven, was not to be a
ground for divorce(a).
2. Bigamy. This offence, which undermines the
foundations of the family and of the society, was
mentioned in the previous legislation only as a ground
for nullity of the second union., In the new Act of
1920 it was explicitly also made a ground for divorce
(3)

of the first marriage + However, if it was committed

by mistake, being proven, it ceases to be a ground

(4

for divorce

3. Plot against the other partner's life, It is gencrally

accepted that further marital life with a partner who
has attempted a plot against the life of the other
party is impossible since such an attempt is contrary
to one of the basic principles of marriage as an

assocliation for life(B). For this reason either of the

1) Act 2228 of 1920, Article 2 cf Triantafyllopoulos

op. cit. pr. 1, 43 '

2) Triantafyllopoulos, ibid. p. 43; Maridakis, op. cit p.35
3) Triantafyllopoulos, ibid. Article 2, p. 1l; Maridakis,
ibid. pp. 38=41

4) invid. p. 40

5) ibid. p. 41
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spouses could apply for a divorce on this ground(l).
In this repgard every conscious action from the part of
one of the partners with the intention of shortening
the life of the other spouse, whether this is done at
once or with a planned slow process, such as poisoﬁing
or negligence regarding the proper care for the cure
of the sick partner, is considered as plot against
that party's life(a).

L, Malicious desertion for over two years, In the 1920

Act deseréion was made a ground for divorce when one
of thée parties breaks the marital bond in order to be
released from the obligations of marriage towards the
other and this desertion has lasted for over two
years(j). It is called malicious because it destroys
one of the nain objects of marriage which is mutual
association, help and comfort, which the one partner

(L)

must have for the other o

The relative grounds for divorce in the 1920 Act

wore summarised in Article 5 which stated 3

" elther of the parties may apply for a divorce
if by guilt of the other the marital 1life was
50 deeply undermined that basically it is
intolerable for both of them to o on living
together"(5).

1) Article 3 cf Triantafyllopoulos op. cit.pp. 2 and 45
2) ibid. p. 45; Maridatls, op. cit. p. 42

3) Article 4, Triantafyllopoulos ibid, p. 46

4) Maridalkis, ibid. p. 43

5) Article 5, Triantafyllopoulos, ibid. p. 47
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The article 1s too general and vague, but it does
trace certain limits within which a judge is free to
consider each case, First, he has to satisfy himself that
the married 1life of the couple has been undermined, then
to find out the cause which produced the trouble, aﬁ&
lastly, to ask for sufficient evidence that it was
unbearable for both parties to continue their 1life
together(l).

In more details the relative grounds were includéd
in articles 6 to 11 of the 1920 Act and they were as

follows :

1. Insanity and leprosy, because in elther condition

the deeper and spiritual relationship between the spouses
becomes impossible without much hope for a cure, These
cases vwere made a ground for divorce in order to protect
the healthy party and the children(a). In the case of
insanity, however, the new legislation required that the
suffering person must have been continuously under care
and traetment for at least three years before the filing
of the petition for a divorce, and this provision was
made, in case there is some possibility for a cure(B).

2, Impotency which lasted for three years since the
(4)

marriage » and this wasincomplete agreement with the

(5

previous legzislation . This ground did not mean

1) Maridakis, op. cit. p. 48

2) Article 6 of the 2228 act 1920, Triantafyllopoulos, op. cit.
P. 2

3) Maridakis, op. cit. pp. 71-79

L) Article 8, 2228 Act 1920, Triantafyllopoulos, op. cit. p. 2
and p. 58

5) see p. 225
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sterility, and the three years limit was provided for

(1) !

the possibility of cure

3. Disappearance which brealts the marriage bond, but it i

ig difficult to prove whether it was malicious or not.
However, bocause it is hard for the remaining spouée to
endure such a situation the new Dlvorce Act of 1920
rrovided that a court's confirmation of the disappearance

becomes valid a year after it was pronounced and it is

only then that a petition for a divorce can be filled
by the remaining partner on this ground(a). In case the
person who disappeared returns after the decree of

divorce has been pronounced and both parties agree to

live together again, the marriage has to be re-established(B).

‘Forziveness from the part of the innocent party, as

a sign of pgoodwill towards the guilty partner, cancels
any of the aforementioned grounds for divorce, however,
1f the latter continues the offence the whole conduct
prior to and after the forgiveness is taken into
consideration, if the innocent party applies for a

()

divorce
Apart from the grounds for a divorce the 1920 Act
made also some provisions regarding the time limits

within which a petition for a divorce could be submitted.

1) Triantafyllopoulos, op. cit., p. 58; Maridakis, op. cit,
P. 79

2) Article 7, 2228 Act, 1920, Triantafyllopoulos, ibid., p., 2
3) Maridaxkis, ibid, p. 86

4) Article 9, 2228 Act, 1920, Triantafyllopoulos, ibid. p. 2
Maridakis, ibid. pp. 89ff
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Accordingly,an application for a divorce could be
submitted within a year since the innocent party becamé
aware of the existing ground; however, if ten years had
elapsed since the ground was established, with the
exception of malicious desertion, insanity or leprosy,
disappearance and lmpotency, all the other eases cease
(1)

to stand as grounds for divorce

In general the 2228 Divorce Act of 1920 was an

attempt to conform the previous legislation with the

needs of the time. The principle on which it was based

(2)

was that of the matrimonial offence . A party to the

marriage could apply for a divorce only in such a case
when the other party had committed certain offence or
was in such a state which were regarded as fundamentally
incompatible with the obligations cf marriage(B). The
inequality of sexes, however, was still there,and there

was also room for people to achieve divorce by mutual

(4

consent o« In order to remove these defects and to review
not only the grounds for divorce butthe whole previous
fanily legislation a new Committee was sot up in 1933

and its recommendations were finally included in the

1940 new Civil Code which replaced altogether the

Armenopoulos' Hexabiblos which was introduced in 1835(5).

1) Article 10, 2228 Act, 1920, ‘Iriantafyllopoulos, op, cit.
p. 2; Maridakis, op. cit. pp. 108ff

2) ibid. pp. 2ff, 29ff

3) ibid. pp. fr
4) Ibid. pp. f%ff
5) see pp. 152-156
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In the 1940 Civil Code which is at present in force
the grounds for divorce are not distinguished into any
groups. the right of divorce is recognised both for the
husband and the wife and the legislation is applied
without prejudice or discrimination of religion or
denomination(l).

In accordance with the relevant legislation of the
1940 Civil Code the present grounds fpr divorce in

Greece are the following :

1. Adultery and Bigamy. BEither offence is a ground for

divorce for the innocent party, whether it is the husband

(2)

or the wife . This was an important change which

removed the unequal treatment of the sexes by the previous
legislations. The consent of the. one partner for the
adultery or bigamy of the other is unacceptable(B). On the
other hand if a year lapses since the adultery was made
known to the innocent party without taking any action

(4),

such ground for divorce becomes void ; 1t is also

(5).

cancelled through . condonation

2, Attempt of murder on the part of one partner against

the other. Such an attempt gives to the victim the right
(6)

to demand a divorce . This right is cancelled if a

(7)

year passes without any action being taken or through

1) Article 1462 of the 1940 Civil Code in H. Alivisatos,
Holy Canons, Athens 1949 (in Greek) p. 730

2) Article 1439 ibid. p. 727

3) Article 1439 ibid. p. 727

L) Article 1448 ibid, p. 728

5) Article 1447 ibid., p. 728

6) Article 1440 ibid. p. 727

7) Article 1448 ibid. p. 728

(.8
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(1)

condonation o

3, Malicious desertion. Desertion of the conjugal home

by the husband or the wife is a ground for divorce, if
the absence lasted at least for two years and it is
established that there was intention to brezak the marital
(2)

bond in order to avoid its obligations

L, Prolonged disappearance. If one of the spouses

disappears without giving any news, the remaining party

is entitled to apply for a divorce(3). But the disappearance
has to be established first through a court's decision

at least a year after the party had disappeared(u)o

The difference between the present article and the 1920

Act is that once the ground of the prolonged disappearance
has been established through a court's decision there is

no need for a year to elapse before the submission of the
application for a divorce on this ground.

5 Insanity. Either of the spouses may apply for a divorce
if the other partner is insane to such a degree that the
raEEort(s) between themselves 1s impossible and such
inganity has lasted for at least four years since the
marriage was contracted(6). The amendment which the

present law made to the previous legislation(7) was that

1) Argicle 1447 of the 1940 Civil Code, Alivisatos op, cit.
o 72

g) Article 1441 ibid. po 727;c¢f Vassileki, op. cit., p. 93

3) Article 1445 in connection with Articles 4O=50 of the

Civil Code, ibid. p. 728

4) Articles 4O, 41, The Civil Code, edited by the Law

Society of Athens, 1979 p. 8

5) "nvevpatinf] 6V ouZbynv noLvevia!

6) Article 1443, Alivisatos, ibid, p. 728

7) 2228 Act of 1920 Article 6, see p. 232
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it extended the period of waiting from three to four years

for more certainty of medical examinations whether the

Resy

disease 1s curable or no
6. ngrosy(a)
legislation which prohibited the marriage between a healthy

» This ground was based on the previous

person and a leper and stated that 1f the disease appeared
after the marriage and is medically established then it
becomes immediately a ground for divorce(B).

7. Impotence, According to the present Civil Code
sexual incapaclty constitutes a ground for divorce if
it existed since the marriage was contracted and lasted
for three years and continues to exist at the time of
()

the application for the divorce

8. Undermining of the marital life. Each of the spouses

has the right to demand a divorce if by fault of the other
the common marital 1life has become unbearable for the
innocent party(s). Of course it is always difficult to
determine the causes which undermine marital life and

from which moment the common life becomes unbearable,
since actions which for one couple are sufficient to

ruin definitely their mutual union, for another couple
may rest without any serious consequences. However, with
regard to this ground it seems that the legal practice

in Greece has accepted various facts and actions as

1) Vassilaki, op. cit. p. 97

2) Article 1444 of 1940 Civil Code, Alivisatos op. cit, p.728
3) Roylos op. cit. p, 660

L) Article 1446, Alivisatos, ibid. p, 728

5) Article 1442 ibid. p. 728
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.causing the undermining of marital 1life, such as :
illtreatment, ‘nsults and abuses, cruelty, slander,
infamous charges,; refusal of conjugal rights, association
with persons of doubtful morals, unbearable jealousy,
lack of proper respect towards the other spouse,

immoral an:d infamous profession, habitual drunkeness,
the demand of unnatural relations, unfounded doubts
regarding the legitimacy of a born child, false
accusations, neglect of due maintainance etc.(l).

In this respect the law allows the applicant to invoke
past incidents or actions which on themselves are not
grounds for divorce, but could reinforce the application

which is made on the ground of the present articleka).

However, if it is established that the plaintif
was the principal cause for the undermining of the
marital life, he or she looses the right for divorce
even if the other party is also to blame(B).

The right for an application on this ground ceases
i1f a year has passed since the innocent party became
aware of or suffered the offence, or at least ten years
after the ground was established(u), or through

(5)

condonation .

1) Vassilaki, op. cit, p. 95

2) Article 1449 1940 Civil Code, Allvisatos, op. cit. p. 729
2) Article 1442 para 2, ibid, p. 728

4) Article 1448, ibid. p. 728

5) Article 1447, ibid. p. 728
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According to the 1940 Civil Code the only competent
authority to pronounce a divorce remained the civil court(l).
The Greek Church, however, reserved her important role in
attempting the reconciliation of the dispuling parties,
whichis obligatory and talkes place before all proceedings

(2)

in the civil court . The party who is applylng for a
divorce is obliged to contact the Diocesan Bishop or
Metropolitan who invites both parties and uses all the
spiritual means in his disposal to reconcile them(B). If
after a period of three months the attempt fails, he
(the Bishop) notifies the district tribunal which only
then proceeds in the hearing of the case, If the Bishop
after receiving the notice of the application takes no
action during the ensuing three months, the applicant

may bring this to the notice of the court which upon such

evidence proceeds with the hearing of the case(“)’

The right for a divorce ceases through reconciliation
of the parties and this happens in the cases of adultery,
attempted murder, desertion and of serious undermining
of the marital life(S). In these cases, as already
mentioned, the application for a divorce is not acceptgd
if a year has lapsed since the interested party became
aware of the offence and in any case after ten years have

lapsed since the ground was established(6).

1) Article 54 para. 3, Constitutional Law of the Greek Church,
Alivisatos, Holy Canons,op, Cit. p. 563

2) Articles 55, para 1-3 tbid, p. 563

3) If the couple belong to a different religion or
denomination then the competent authority for their
reconclliation is the local head of their relision or
denomination, If it is a mixed marriage then the local
Justice of Feace may also act in this capacity. cf Vassilaki,
op. cit, p. 109
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The decision of the court pronouncing a divorce is

(7)

final without a right of an appeal . A copy of the

decision is addressed to the proper ecclesiastical or
religious authority which registers the decision and
pronounces the spiritual dissolution of marriage which

gives the right to the parties to marry again up to a
(8)

third time . The guilty narty whose name is mentioned

(9)

in the decision

(10)

is obliged to compensate the innocent

party . Furthermore, according to the circumstances,

the guilty party undertakes to give an alimony to the

(11)

innocent party » Which ceases 1if the innocent party

(12)

contracts a new marriage . In case of a divorce being

rronounced on the ground of insanity, the party in good
health is obliged to suprort the ailing party(13).
Following the divorce the woman is allowed to use her

(14)

malden name , but shevis not to marry before the
exrlration of ten months after the divorce has been
pronounced, except she gives birth to a child during
that period(IS).

On the whole the 1940 Civil Code was a further
improvement of the previous legislation in removing the’

inequality of sexes and bringing up to date the grounds

for divorce.

L) Article 55 para 3 of the Constitutional Law of the Greek

Church, Alivisatos, Holy Canons, op. cit. p. 564
5) Article 1447, ibid. p. 728

6) Article 1443 raras 1 and 2, ibid. p. 728

7) Article 1433, ibid. p. 727

3) Vassilaki, on, cit. p. 112

9) Article 1450, Alivisatos, op. cit. p, 729

10) Article 1453 which refers to serious moral damage of the

innocent party as a result of the divorce, ibid. p. 729
11) Articles 1454, 1456 and 1458, ibid. pp. 729-730

12) Article 1457, ibid. p. 730 13%)Article 1459,1ibid., p. 720
14) Article 1452, ibid. p. 729 15) Article 1355,1bid., p. 724
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5e¢ Further developments from 1950 to the present time

After 1950 a major issue regarding the law of

b e r feeen s

marriage and divorce, which drew the attention of both
Church and State in Greece, was the case of the séfcalled g

dead marriages i.e. of couples who were living apart for i

many years without any hope of reconciliation and at the

same time without any ground, according to the existing
law(l), to apply for a divorce in order to legalise the
illegitimate unions which they had created in the meantime.
- The problem existed long before the introduction of the
1940 Civil Code and for the first time the case was
presented durigg the debates for the passing of the

1920 Divorce Act when a recommendation was made for

establishing the irretrievable breakdown of marriage

( dvtineipevende iroviopbe) as & ground for divorce,

which was finally rejected(a). On 12 August 1932 the

Greek Parliament was debating a Bill to amend the
1920 Divorce Act so that the guilty party would also

have the right to apply for a divorce when the

1) The grounds for divorce are mentioned in the articles
1439-1446 of the 1940 Civil Code and they are :

(a) adultery, art. 1439; (b) bigamy, art. 1439;

(c) attempted murder against the other partner, art. 1440;
(d) malicious desertion for at least two years, art. 1441;
(e) serious undermining of the marital bond, art. 1442;
(f) insanity which lasts for at least four years, art.lhi3:
(g) leprosy, art. l4hL; (h) disappearance, art. 1445;

(i) impotency which existed before the marriage and lasts
for at least three years after the marriage, art. 1446,
For more details see Part II chapter 4 "The Law of

Divorce in Greece between 1850-1950" p. 221

2) Ekklesia, Monthly official Magazine of the Greek
Orthodox Church, (in Greek) No 20, October 1977, p. 344
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separation of the spouses had exceeded eight years.

That Bill, however, was never enacted as a law, because
.soon Parliament was dissolved and elections for a new
&)

Government had to take place .

In November 1958 at the recommendation of the

late Metropolitan of FElasson lakovos, the Hierarchy of
the Greek Church accepted as transitory a proposal
for "dissolving a marriage after a separation of the
spouses which exceeded ten xears"(a). However, a year
later,ythis decision was repealed on the ground that
it had been taken in haste and without due consideration(B)
In 1963 the question was raised again in
Parliament, and the Speaker of the House informed its
Members that at the request of the Minister of Justice
the Greek Church had replied that the matter will be
(&)

discussed at the next session of the Hierarchy .

A further attempt was made on 18 March 1965 when

a Bill, supported by sixty five M.P.s was presented

to the Greek Parliament, progosing the "amendment of
article 1442 of the Civil Code and establishing the

principle of irretrievable breakdown in some

divorces‘s). The Bill provided for the dissolution of

1) Ekklesia, op. cite. po 341

2) ibid. p. 341

3) ibid. po 341

L) ibid. pe 342 o o U

5) I.S. Spyridakis, The Divorce in accordance with
Act 868/1979,(in Greek) Athens-Komotini, 1979, p. 138
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a marriage after seven years of separation and even

suggested the right of the guilty party to seek a

divorce(l)e The Holy Synod then addressed a Synodical

letter to the Government warning about the consequences
if the proposal was to be adopted. Amongst other
points it stated that

" If one of the spouses deserts the other (which
.according to article 1441 is a malicious desertion)
and insists on his/her desertion, then as if
rewarded for his/her contempt of the divine and
human laws, -the deserter- will have the right to
seek the divorce, whilst, according to the law
which is at present in force, only the deserted
party has this right. This means that divorce
will be given to the guilty party at the expense
of the innocent. And such a divorce is both
morally and spiritually inconceivable... For
these reasons the Holy Synod cannot accept the
introduction of the so-called irretrievable
breakdown of marriage'(2).

The Government of the time appealed then to six
of the most representative legal bodies, representing
authoritative legal opinion in the country for their
views, ie.es

1) The Highest Court of Appeals (“Apeioc N&yoc)

2) The Law Society of Athens,

3) The Law Society of Thessaloniki,

L) The Law School of Athens University,

5) The Law School Of the University of Thessaloniki,

6) A twelve member Committee comprising the most
distinguished legal experts(3).

The Highest Court of Appeals unanimously rejected

the recommendation of the sixty five M.P.s(A) and

1) Spyridakis, Op. cit. p. 138

2) Ekklesia, op. cit. p. 344

3) ibid. p. 344

L) Decision No 33/1966 in The Law Tribune ( Nopindv Bfipa )
the official magazine of the Law Society of Athens,

vol. 14 p, 609
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supported the legalising of contracting a fourth ;
. (1) |
consecutive marriage °
The Law Societies of Athens and Thessaloniki K
(2) §

recommended the adoption of the irretrievable breakdown °

The Report of the Law School of Athens University
stated that it was unacceptable to give the right of

divorce to the guilty party in the case of seven years

separation, because this will lead to the automatic
(3)

divorce but suggested that the irretrievable breakdown

as a ground for divorce could be a subject for further

(&)

discussion o

The Law School of the University of Thessaloniki

and the Twelve Member Committee of distinguished legal

personalities rejected the right of the guilty party to

petition for a divorce, which would establish the

(5)

principle of automatic divorce

Following these developments and especially after
the Repéfts of the six official legal bodies, the Church
continued more vigorously to defend her case, but at the
same time the supporters of the Bill continued their
pressure on the Church and the State to achieve the

change they wanted.

1) Ekklesia, op. cite pe 342
2) Spyridakis, Op. cite. p. 139
2) Ekklesia, ibide p. 344

) Xrmenopoulos, official magazine of the Law Society of
Thessaloniki, 1967, p. 173; Spyridakis, op. cit. pe. 139
5) Ekklesia, ibid. pe. 342
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On 10 April 1968 the Holy Synod of the Greek Church

addressed a Synodical letter to the Minister of Justice
rejecting any suggestion for the introduction of the

so-called automatic divorce which would result by the

introduction of the new grounds of "irretrievable breakdown"

(1)

or the "prolonged separation!

A few years later the Standing Committee of the Holy
(2)

Synod on '"Nomo-canonic matters" met on 29 February 1972

to discuss the proposed new ground for divorce, i.e. the
irretrievable breakdown after separation of ten years. By
(3)

majority the recommendation was rejected « At the
request of the Holy Synod the Standing Committee on

"Nomo-canonic matters'" met again on 4 February 1975 and

after due consideration they reported once again rejecting

the proposed new ground of divorce for irretrievable

(4)

breakdown of marriage .

In 1975 the Holy Synod appointed a Committee of
three Metropolitans(B) to meetvwith a Committee of
legal experts which was appointed by the Government(6).
At two extensive meetings which followed, the
representatives of the Church refuted the arguments

(7

for any change and defended the Church's position

1) Ekklesia, op. cite pe. 342

2) ibid. pe 302 This Committee was mainly concerned with
matters related to both civil law ( v8uoc ) and
ecclesiastical legislation ( canons = yav8vec )

3) Ekklesia, ibid. pe. 342
L) ibid. p. 342

5) Encyclical letter No 4255 of 29 October 1975. The
Metropolitans who were appointed were Panteleimon of
Corinth, Damaskinos of Phgotis and Nikodimos of Patras,
see Lkklesia, ibid. p. 343

6) The Government's Committee comprised twenty members who

were Professors of Law, Judges, Presidents of Law Societies
etc. ibid. p. 345 7) ibid. p. 343
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Very briefly the discussions of the two Committees
centered mainly on the following three questions which
were addressed to the representatives of the Church

1) " Is it not more honest and sincere toc have the
divorce pronounced as proposed by the Bill (after
a long separation) rather than the existing situation
which gives room to divorce by mutual consent,
collusion and connivance or blackmail and extortion 2"

2) " In view that in the past the ecclesiastical
legislation ugsed to grant divorce even in cases where
the respondent was not guilty, why is the Church now
refusing the right of the State to legislate on
similar grounds and objects to the civil courts
applying the same principle ?%

3) "  What should be done to accommodate the countless
cases of illegal unions and of unlawful spouses and
children ?'"(1)

In replying to these questions the representatives

of the Church observed that :

The first gquestion was irrelevant, because connivance

and collusion exists only where both parties agree for the
dissolution of their marriage. But the point here was,
when divorce is pronounced against the will of one of the
parties. How can there be talk about divorce by mutual
consent yhen one of the parties concerned does not want
(2)

to be divorced ?

With regard to the second question the representatives

of the Church said that if in the past the ecclesiastical
courts appeared to have been granting divorce on grounds
not of a matrimonial offence (i.e. for insanity or another

incurable illness) in fact there was always another reason

l) m{leSia, op e cit. Po 3‘*5
2) Ibid. p. 345
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establishing the offence of the respondent, and this was

always mentioned in the court's decision ( i.e. that the

Nl T T TG Tyt e

illness existed before the marriage and was kept secret,

S

therefore the respondent was guilty of deceit and not for
the illness). Similarly for the cases of divorce for

intense hate between the spouses, from the evidence

R It T

presented it was always proved that unfaithfulness was

e n 2

the real cause of hate, or that there was an attempt

against the life of the other party, and on the ground
of such offences divorce was pronounced in the past when
(1)

jurisdiction was in the hands of the ecclesiastical courts .

As regards the third question ''what should be done

to-day", the representatives of the Church made the
following observations :
1. That the number of those concerned with the so-called

automatic divorce was not correct. The recommendation

in support of the Bill claimed their number to be about
10,000, However, through the statistics of the Church
their number did not exceed 3,500 and not a few of thenm,
for various reasons, were not seeking divorce. Therefore
the number of those who wanted to dissolve their marriage
on the proposed ground was very small, Therefore it was
considered unfair for the sake of such a small proportion

(2)

to pronounce a law that will effect the whole society o

1) Ekklesia, op. cite. p. 345
2) ibid. p. 346
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2, That it was not right to place the illicit unions
(and the children born from them) on a more advantageous
position than the deserted legal spouses and the unjustly
orphaned lawful children. "Otherwise we tend to condemn
the innocent and reward the guilty party, which is
something totally unacceptable"(l).

Se That at least those guilty of violating their
obligations towards their families should deserve to

bear the consequences of their action. And those who

already had taken advantage through collusion or connivance
to replace their lawful partners should of course be
discouraged and not justified, '"so that the rest, men

and wonen, should have fear'", Otherwise neither the family
nor society would be able to stand(a)a

4. Finally, it was observed that the existing legislation

on divorce was so loose, that most cases, reasonable and
unreasonable, could pass through. However, those who could
not find a solution to their problem prove by their inability
that they have no case. And there is no need to twist the

law and morality in order to satisfy a few -men and women-

(3)

who are clever and unhesitating

These very briefly were the main arguments put forward
by the representatives of the Church during their meetings

with the Government's Committee. As a matter of consequence

1) Ekklesia, op. cite. pe 346
2) ibid. pe 346
3) ibid. p. 346

i e

Sy
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a Bill for "amending the Divorce regulations of the 1940
Civil Code" which was proposed by the Government's Commission ;

in November 1976 had eventually to be withdrawn(l)o

The iletropolitans who took part in the joint Commission
presented their reports to the Synod of the Hierarchy f
which met from 24 August to 2 Sepntember 1977 and their

(2)

reports were received unanimously .

The Metropolitan of Corinth Panteleimon comcluded

his address to the Synod of the Hierarchy with these words

Up to the present time'the Church has strongly
rejected any suggestion for extending the grounds for
divorce., I do not know whether the present body of
the Hierarchy will once again reject the
recommendation, but I am sure that the State awaits
for a more convenient time to bring the matter again
te .Parliament and to have it passed by a comfortable
majority. Consequently be provoked again and abused,
and perhaps the worst, we will become for a countless
time '"'the point of dispute" . But despite of all
this and after so many concessions having been made
from the part of the Church on matters related to
marriage and divorce, whence there is no moom for
more retreat, let us prove by our deeds and decisions
that we are, at least, moved by the evangelical
saying "it is better to obey God rather than men"(3)

The Metropolitan of Patras Nikodimos after giving

an account of the historical development of the efforts
for introducing the new ground for divorce, he referred
to the meeting which the Church Commission had had with
the representatives of the State Commission and

commenting on the proposed new ground he made the

1) Spyridakis, op. cit., p. 130; A. Gazis, The Divorce,
Athens-Komotini, 1979 (in Greek) pp. 12-13
2) The deliberations on this problem lasted for two days
26_and 27 August 1977, cf Fkklesia, ov. cit. pp. 340-353
3) ibid. pe. 343
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following remarks :

by the Metropolitan of Kassandria Synessios

" If the seven years separation is accepted as a new

ground then divorce will become "automatic'" becauase
the role of the court will then be that of a
time-keeper i.e, waiting for the expiration of seven
years &n order to pronounce the dissolution of _
marriage(1).

" Whilst the Bill appears to have been withdrawn

after the meetings of the two Commissions, the danger
is still there. Those concerned have not given up
hope. They desperately continue their efforts. The
Hierarchs of our Church are called to attest more
officially their opposition and to use the Church's
authority and weight to prevent any disaster'(2),

Similar criticisms of the proposed Bill were made

(3)

At the same meeting of the Hierarchy the case of

those who for many years were ;iving apart and were

seeking fhe leniency of the Church was presented by the

Metropclitan of Peristeriou Alexander, who very briefly

presented their case as follows :

" Those who are now appealing to the Church had

for a long time formed a '"Panhellenic Union for

the Protection of the Family of Separated Spouses"
and amongst their members there were some who were
awaiting for over forty and fifty years to be
released. Their marriages were considered dead since
they were complete failures from the start and in
the course of time the gap was so much widening

that irrespective of who was more or less to blame, -
there was no hope or possibility for reconciliation.
Had there been such a possibility the separation
would not have lasted for so long. They were
claiming that the Church, by refusing to consider
their case, was in fact recognising and prolonging
the registered act of an inexistent marriaze. Such

a situation was offending the sanctity of marriage,
because, in this way, the Church, without being
aware, was condoning blackmail between men and women
and contributing to the stiring of passions, hate,
revenge, slunder and the moral corruption of the
innocent children who were witnessing mutual

1)
2)
3)

Ekklesia, ops cit. p. 344

ibid. p. 346
ivid. pp. 349-352
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accusations and an appaling behaviour from the part
of their parents'"(1l).

" Bven if we are considered as the sole gullty
parties, -which is something improbable- is the
Church to condemn and cut off for life her prodigal
sons and daughters 2'"(2)

" There are thousands of men and women, who, because
of the prolonged separation, have created illegal
unions from which they ha.e _iven birth to new’
children. Some of us even have grandchildren. What
is the Church going to do ? Is she going to ignore
us 2"(3)

" A faithful Christian was deserted by his wife

who was converted by the Jehovah Witnesses and took
away also their children., The State does not see

this as a ground for divorce. The man has been
deserted for thirty years and his problem remains still
unsolved . He is paying 9.000 drachmas maintainance

to his wife whilst she works in the conversion of
others. In his latest application to the Holy Synod

he mentions that he asked the Metropolitan of Florina
Augustine for an advice, and the answer he received
back was '"to bear his cross''., The same pious Christian
is -asking :"Thirty years' . have passed by and for how
long more shall I bear my cross 2" (%)

" We could be considered as the guilty parties of

the separation, because we have left the first. marital
home. But how and why most of us have reached this
psychological position ? Are we the only ones to
blame ? Be our fair judges. No one under good
conditions of his family would leave his wife and
children. The causes are not always trivial..e.

Since 1920 there are thousands of cases in the Greek
Society with countless children who are commonly
known as jllegitimate. They are illegitimate for

the Church, illegitimate for the State, illegitimate
for our good and uncompromising society. What then ?
Our pleas to the Church for our long sufferings

will not be accepted ? The representatives of the
Gospel of love and of Him, Who taught the parable

of the Prodigal Son, Who forgave tax-collectors,
adulteresses and robbers, would they not find for

us and for our children Some solution ? We are the
unfortunate sinners, but we have remained faithful
children of the Church. This is why we appeal to Her
as our Mother and we plead with You, Holy Fathers,
to show us some understanding. We ask for mercy"(5)

1)
2)
3)
4)
5)

Ekklesia, op. cit. p. 347
ibid. pe. 347

ibid. pe. 347

ibid. p. 347

ibid. pp. 347-348
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Following this emotional plea on behalf of those
concerned, the Metropolitan of Peristeriou Alexander
appealed to the members of the Hierarchy for their
merciful and compassionate consideration of their case.
He warned of the dangers involved if the Church was to
continue her rigid and uncompromising attitude and
urged that she should make use of her principle of
Economy which has always been used as a safety valve for
such cases, and uvon which, for the sake of the hardness
of men's heart she has extended in the past the sole

ground of unfaithfulness and had accepted other grounds

(1)

interest of the Church, of the Family and of the society

as well, of minor and irrelevant value o For the

he proposed the following solution :

'* - That the present Assembly of the Hierarchy
should adopt and apply the decision of the Hierarchy
which was announced to the Greek people through
an Encyclical in November 1958"(2).

That decision, which was in accordance with the
long tradition of the Church in making use of the
ecclesiastical Economy with extreme mercifulness and
condescension towards human weakness, stated that either
of . the spouses who were living apart for continuous
ten years, had the right to seek divorce, even without

the consent of the other party, in order to protect the

interests of any unlawful children. It also added that

1) Ekklesia, op, cit. pe. 348
2) ibid. p. 349
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this regulation and the consent of the Church was

transitory i.e. its force would be only for six months(l).

The Metropolitan of Peristeriou concluded that this

solution would be a remedy for the existing needs an

social evils and will not be a permanent enactment of ;
a law for the future. The Church would disarm her ;

critices and by applying the ultimate evangelical

commandment of love will prove once again that she

knows how to remedy those suffering by using Economy,
condescension and affectionate leniency(a).
Despite this appeal the decision which followed

the voting of the Hierarchy was taken unanimously

against the Bill for "amending the divorce regulations
of the Civil Code"(j), It was also decided that the

Minister of Justice and the media should be advised

%)

accordingly o The result of this decision was that

during the ensuing year the pressure on the Church
mounted from the part of those concerned and from the

daily media 5(5)

1) Ekklesia, Op. cite. p. 349

2) ibide p. 349

3) The official attitude of the Church on this matter was
repeatedly expounded on several occasions and mainly

through the following channels : (a) the official monthly
magazine of the Church of Greece "Ekklesia' vols 44-57;

(b) "HRFoni tou Kyriou" (The Voice of the Lord) 25 July
19723 (c) the Eneyclical No 2134 of the Holy Synod of

18 November 1976; (d) the special edition of "HaFoni tou
Kyriou December 1976; (e) the Encyclical No 215k of the

Holy S5ynod of 18 November 1976; (f) the telegraphic
Encyclical No 2105 of 15 March 1977 to all the Metropolitans
of Greecey of whom almost all declared themselves against
the additional ground for divorce and the clergy through
various resolutions voted against it., So the official
attitude of the Greek Church throughout these efforts was
always negative., For more details see Ekklesia,op. cite.
1977, pe. 343 and 1980 pp. 48ff
L) pkklesia, op, cit. 1977 p. 353 5) ibid. 1980 p. 50
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On Jénuary 1, 1979 the Minister of Justice proposed

a new Bill which provided that either of the spouses

could apply for a divorce, if the marital union had been

broken through separation for six years, and that the

right for such an application Qas given only for six

months after the day of the passing of this Bill into Actgl)
It seems that this time those concerned were

determined to see the Bill passed, and & certain influence

of this could be noticed in a certain change of the Church's

attitude. On 25 January 1979 the Hierarchy of the Greek

Church announced that :
" In order to deal in a merciful way with the
problem of spouses who are living apart for a long
time, it is considered necessary to have some
guarantees for the innocent parties, and that before
any proceedings it is imperative for each case to
be examined separately by a special body of five
Prelates, amongst whom the Prelate under whose
jurisdiction each case belongs, together with a
judge of a Court of Appeals'(2).

The Bill was introduced in Parliament on > February
1979 and after being debated for three days(j) it was

passed as transitory law, known' as the 868/1979 Divorce Act

which came to power on 1 March 1979 and remained in force

()

for six months, i.e. 1 September 1979

Apart from the new ground of six years separation(s)

the n2w Act gave discretion to the Court to refuse the
dissolution of marriage (a) if it is satisfied that

there is strong possibility for reconciliation and

l) A, G’aZiS’ OE. cite. PP 15"16

2) Ekklesia, ope cite vol. 56(1979) p. 66 and vol. 57 p. 50
3) Spyridakis, op. cite pp. 135-178

4) Article 5 868/1979 Divorce Act, Spyridakis, ibid. pp.l22f
5) Article 1 868/1979 Divorce Act, ibid. pp. 51-82
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(b) if the respondent objects to the dissolution of
marriage for special reasons i.e. if the consequences of
the divorce will cause extreme hardship to the respondent

(1)

or their children » Also it provided that the
respondent to such a petition for a divorce could
produce evidence which may be accepted by the Court,
that the petitioner was the guilty party for the
breakdown of marriage and not the respondent(a).

The argument which has always been used against

the attitude of the Church was that whilst she insisted

on the principle of matrimonial offence, she seemed,

under the pre-1979 Divorce legislation, to have silently
condoned divorce by mutual consent, probably because
when the weak party consents, it is implied that she or
he does not feel having been wronged(B).

It seems that the passing of the 868/1979 Divorce Act
was the result of some new efforts for mutual understanding
and cooperation between Church and State. After a certain
change in public opinion the Civil Authorities proceeded
only in a transitory solution of the problem. At the
same time the decision of the Hierarchy on the 25 January

1979 to consider the problem with more compassion shows

an effort on the part of the Church to understand the

1) Article 2, 868/1979 Divorce Act, Spyridakis,op.cit. pp.83ff
2) Article 3, ibide pp. 111=119 The main criticisms made
against the 868/1979 Divorce Act are on the one hand its
transitory character, and on the other, the inadequate
protection of the interests of the innocent parties,

regarding pension and other social benefits. Ibid. p. 44
Gazis, op. cit. pe 24

3) ibid. p. 23
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(1)

views of the State « With that decision the Church
objects to the automatic divorce, but accepts under
certain conditions and by virtue of "Economy™ and
condescension the solution to the problem of the
separated for a long time spouses.

According to unofficial informgtion until the
end of April 1979 there were 320 petitions for divorce
submitted to the Supreme Court of Athens on the ground
of prolonged separation. Of these petitions 20 were submitted
by women(a).

During the debates in Parliament several of the

speakers referred to the possibility of introducing
(3)

civil marriage o« But the opinion that this will not

(4)

make divorce easier seems to have prevailed « Also
a suggestion for a clear distinction between the grounds

for a religiocus divorce and those for a civil divorce

was considered unacceptable, but necessary only in
the cases where the Church refuses to grant the

spiritual dissolution of marriage or to grant the licence

(5)

1) A, Gazis, op. cit. pe. 23

2) ibid. p. 20 According to the Secretary of the Nomo-
canonic Committee of the Archdiocese of Athens the Rev,
E. Mantzounecas, there is no Central Office where the
statistical data of divorces for the whole of Greece are
collected, The Country is divided into 75 Metropolises
each of which is handling separately its own cases. The
following list was made available regarding the divorces
pronounced in Athens during the period 1950-1979 :

Year No of Divorces Year No of Divorces
1950 1.203 1975 1,979
1955 1.327 1976 _ 2,110
1960 1.608 1977 2,079,
1965 1.089 1978 2,243

1970 1.649 1979 2.435
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Following these references for the introduction of
civil marriage in Greece, the Greek Church took the
initiative to call for a Consultation in order to have
a wider exploration of the subject and before concluding

(1)

to certain concrete views « This Consultation took

place on 6 February 1980 at the Orthodox Center in the

Monastery of Penteli, At the invitation of the Holy Synod
the Theological School of the University of Athens

appointed Professor Vlassios Feidas to introduce the

subject "Civil Marriage and the Church" which was

attended by many Prelates, theologians and academics
who took part in the discussions(a).

The Professor referred to the special relationship
of the Orthodox Church and the State in Greece, due to
the religious homogenuity of the Greek people(B) and
particularly to the provision of the Greek Constitution
for close collaboration and dialogue between Church and
State on.-matters relating to Marriage and Family(u).

He stressed that, any partial move from the part of a
democratic State, for a general introduction and
impositibn of civil marriage upon the members of the
Church, is utterly inconceivable and in that case the
action would be contrary to the existing Constitution

(5)

and to the laws of the Country and that the Church

1) "Ecclesiastical Truth" (in Greek) Fortnightly review

of the Church of Greece, No 81, 16 February 1980 pp. 1+7
2) ibide Po 1

3) 97% of the Greek population are members of the Greek

Orthodox Church, ibid. pe 7

4) Ekklesia, op. cit Nos 6, 7-8, 1980 pp. 116, 137ff

5) ibide pe 137f
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(L)

would have every right to protest and disapprove .

He sugpested that a dialogue between Church and State
should take place on this matter and that the legislation
of civil marrjiage should apply only for non-orthodox
Christians and mainly for those who conscientiously and

(2), He underlined the

publicly are cut off from her
existing system of collaboration between Church and
State which excludes any partial action from either

side(B)

and referred to the situation in the countries
of the European Common Market which in this ti&&® matter
varies and is regulated by internal and historical

(4)

reasons of each Country o The suggestions for general
implementation of civil marriage derive from circles
which want to displace the Church from the public and
private life of the Greek people, and finally he
suggested that disciplinary mesassures should be imposed
on those members of the Church who defy the Mystery,
and that civil marriage should be introduced only for
the non-orthodox Christians, so that there will be

(5)

no more ridicule of the Mystery

Next the Legal Advisor of the State Mr, Marinos

spoke about the need to avoid confusion between the two

legal entities, the Church and the State, and that whilst

1) =kklesia, op. cit. Nos 7-8 p. 140
2) ibide p. 140

3) ibide peo 137

l") ibid. Pe 1l"l

5) ibid. pp. 141-142
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for the Church marriage is a mystery, for the State it

is considered as a civil contract with legal implications.
However, he said "in a democratic country the religious
marriage cannot be abolished, because it derives from

the religious conscience of the faithful''. He referred

to the existing tendencies for a separation between
Church and State and suggested the simultaneous
contracting of both civil and ecclesiastical marriage,
adding that since the civil marriage has no ritual

it will not create problems of conscience for the
faithrul ),

Then Professor Gerassimos Konidaris expressed his

opposition against anything that will weaken the sacred

(2)

bond of the Greek family o The Vice-Chancellor of the

University of Athens Professor Evangelos Theodorou

referred to the various types of civil marriages which

have been legislated in EuroPe(B). The Right Reverend

and Professor Anastassios Yannoulatos expounded the

universal religious dimension of marriage and suggested

that civil marriage should be used only for those who

(&)

were not members of the Church s The Most Reverend

Metropolitan of Dimitriados Christodoulos asked for a

deeper study of the subject in order to avoid partial
(5)

actions

1) Ecclesiastical Truth, op. cit. p. 7
2) Ibid, p. 7
3) ibide pe 7
L) ibide pe 7
5) .i_.E,i_d.' Do 7

e pptr a4 St
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The Metropolitan of Nea Ionia Timotheos referred

to particular cases, and the Metropolitan of Piraeus

Kallinikos to pastoral discipline(l)° The Legal Advisor

of the Greek Church Mr. Lilaios advised that the whole

problem should be examined again from the ecclesiastical
side and referred to opinions of the old legal experts
of his generation(a).

The Consultation was concluded by his Beatitude

the Archbishop of Athens Seraphim who spoke in defence

of the individual's right for religious freedom and of
the obligation of the Church to retain the Mystery of
marriage only for her faithful members and that for the
future it would be right to avoid the celebration of
religious marriage for persons who do not wish to have
any connection with Christ and His Church(B).

The general conclusion of that Consultation was
that the Sacrament of marriage should be administered
only to the members of the Church and that those who
publicly declare that they are_not members of the
Orthodox Church may go through the civil service of
marriage(A).

Following the above exposition of developments in
Greece from 1950 to the present time, it is obvious

that a certain socio-political pressure is exherted on

the Church to adopt positions which are regarded as

1) Ecclesiastical Truth, op. cit. p. 7
2) ibid. p. 7
3) ibid. Pe 7
4) Ibide pe. 7
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inevitable in the light of recent social concrete
developments,

The Church's attitude seems to be twofold :
on the one hand she stands firm by her canonical and
theological mind on the issue, and on the other hand,
when circumstances demand it, the Church accommodates
her principles by making Economy the basis of her
response.

The answer to the concrete problems of her
circumstances is always practical and responsible,
rather than abstract, legalistic and arbitrary.

However, it is also clear that a certain pressure

is superimposed on Church and State relationships over

the issue, resulting from the wider European context
into which the Church and the State of Greece are
entering and to a certain degree are expected to conform
with its general principles. The challenge of the
secular Luropean values to the Greek Church and State
principles is a crucial one.

Will the Greek Church succumb to the temptation
of secularisation of the Greek. society, becoming thus
a Church like the other European Churches which do not
command a total grip upon the people of their land, or
will she be able to defend not only her standards, but
also protect Greek society from loosing its distinct
feligious cultural identity ?

Will she be able to play a leading role in the
recovery of a more coherent inter-relation of faith and

culture in the EZEuropean context ?
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These are questions which naturally arise from the
latest debates and tendencies in contemporary Greece,
concerning the concrete case of marriage and divorce in
Church and State,

The answers are not easy to predict, but whatever
they are it is certain that they will have important
consequences for both European and Greek society.

It may be best for the Church of Greece to consider
her attitude on this issue in comparisqn‘ or even in
dialogue with other Churches in the European context,
which have to deal with it and are confronted with
similar dilemma.

It seems certain that a Greek Orthodox and
Anglican discussion of marriage and divorce in Church
and State in this present situation will render
positive fruits and help for both Churches and will make

a lasting contribution.




PART III1

1. Comparison of the civil and ecclesiasgtical

legislation on Marriage and Divorce

in Tngland and Greece

Having first examined in an introductory manner
the beginnings of the institution of marriage from the
O0ld to the New Testament and its historic development
in the early Church and the Roman and Byzantine
legislation, we expounded in greater detail both the
essential conditions required in England and Gregce
for contracting a vélid marriage during the periocd
1850 - 1950, as well as the respective laws on Divorce
and Nullity with their further developments to the
present time.

In this section we shall briefly compare the main
points of the civil and ecclesiastical legislation in
England and Greece, with the view toé reaching our
conclusions in our investigation.

Generally speaking, in both countries, the civil
law not only took over the jurisdiction on all
matrimonial matters, but also has altered the marriage
laws by legislation and so modified considerably the
Canon Law of the Church., For example, in England, the
law of marriage and divorce has been reviewed three

times by Royal Commissions, one appointed in 1850, the
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next in 1909, and the last in 1951 which were reported
in 1853, 1912 and 1956 respectively(l)a Until 1857 the
marriage laws of England were ‘dentical with those of
Canon Law, and all matrimonial problems were tried and

(2)

gsettled in the ecclesiastical courts o Where the

question of marriage arose before the common law judges,
they referred themselves to the Bishop, as the
ecclesiastical judge, and they were governed by the

(3)

certificate which he returned to them o On occasione

where the question arose before the common law judges

and when they could not consult the Bishop, they would

have regard to the ecclesiastical law and decide

(4)

accordingly' ‘. The 1857 Matrimonial Causes Act, based

on the Report of the 1850 Royal Commission, abolished
the jurisdiction of the ecclesiastical courts in matrimonial
matters and set up a new court '"The Court for Divorce
and Matrimonial Causes" to exercise that jurisdiction(5).
A similar development took place also in Greece,
where up to 1835 all matrimonial matters were under the
Jurisdiction of the Church and since then by a Royal
Decree that responsibility was transferred to the

(6)

civil courts

1) Report of the Royal Commission on Marriage and Divorce,
1951@1955' 0!23 Citope 3

2) R.H. Graveson,"The background of the Century", A Century
of Family Law, op. cite ps S

3) T.E. James,"The English Law of Marriage", A Century of

Family Law, op. cit. pe. 26
Y ivid. p. 26
5) Report of the Royal Commission, 1951-1955,0p.cit. p. 4

6) Royal Decree 23 February 1835; A. Gazi, General Principles
of the Civil Code, Athens, 1970 p., 10 see also ppe. Ll52ff
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In the legislation of both countries, consent and
the formalities required for a valid marriage have been
given special attention., It is not enough to understand
the words of the ceremony or simply to know that a
ceremony is being performed, if the capacity to
understand the nature of the contract and the accompanying
duties and responsibilities is absent. In both
legislations it is required that the parties must be

capable of understanding the contract, which they are

freely and willingly entering into, and to undertake
the duties and responsibilities which it carries(l).

As for the formalities required for a valid marriage,
these have been regulated by a series of statutes

beginning in England almost a century before the 1827

Matrimonial Causes Act and concluding with the

1973 Matrimonial Causes Act, and in Greece from the

1835 Royal Decree up to the publication of the

1940 Civil Code which includes the relative legislation(a).

In Zngland from 1753 until 1836 the formalities
required for a valid marriage were for such a marriage
to be solemnised in accordance with the rites of the
Church of Zngland, in the presence of at least two
witnesses and of a clergyman in holy orders, after due

publication of banns, or by special or common licence(B)c

1) Article 1373 paras 2 & 3 of the 1940 Civil Code and
Articles 1350-1352, Alivisatos, op. cite. pp. 722-723

2) seé chanter 2 of Part T pp. GLEf and chapter 2 of
Part II pp. 163ff

3) T.E. James, "The EZnglish Law of Marriage", A_Century
of Family Law, op. cit. p. 32, see also chapter 1 of
Part I pp. 53ff
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After 1836, civil marriages were introduced in England,
according to which parties desiring to contract a marriage
were allowed to do so without any ceremony in Church,

but only in the presence of a Superintendent Registrar,
after a very inadequate publication of their intention

or even without such publication by licence of the
Registrar(l).

In Greece it has been recognised at all times by

the civil legislation that the formalities required for

a valid marriage have all to be in accordance with the
Canon Law of the Greek Orthodox Church, i.e. lack of
any impediment, publication of banns, marriage licence
from the Bishop, presence of at least two witnesses
and a clergyman in Holy orders(a). The sacramental
character which the Orthodox Church recognises in
marriage is sanctioned by the Civil Code, as it has
always been since the Byzantine era, in that marriage
is inexistent ( &vundotatog ) without the liturgical
rite(B). Consequently purely civil marriage in Greece
has never been introduced although the matter was

(4)

raised several times in the past o

1) Lacey, op. cit. ppe 186-187, see also chapter 1 of
Part I, p. 57f

2) Article 1367 of the 1940 Civil Code, Alivisatos,op.cit.
pPo 72l; Athenagoras Kokkinakis, op, cit. pp. 72ff

3) Articles 1367 & 1371, Alivisatos, ibid. p. 724; see
also chapter 1 of Part II p. 156

L) For the more recent moves for the introduction of
civil marriage in Greece see chapter 5 of Part II

pp. 256ff
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As far as indissolubility is concerned, the Church
of England sees marriage as a lifelong and indissoluble
union of one man with one woman to the exclusion of all

1)

others( y consequently she has never accepted diverce
with the right of re-marriage(Z) and this, unlike the
civil law of England which in 1857 introduced the
dissolution of marriage on the ground of adultery by
the wife, or on the ground of aggravated adultery from
the part of the husband(a). Further reviews of the

divorce law in England were carried out by the

Hatrimonial Causes Acts of 1937, which extended the

grounds for divorce on the basis of the 1909 Report of

of the Royal Commission and by the 1969/1971 Acts,.which

introduced the irretrievable breakdown and are now

consolidated in the 1973 Matrimonial Causes Act(h).

For the Greek Orthodox Church also marriage is a
lifelong union with only death as its natural end(S)°
However as it has been expounded in more details in
another place(6), the Greek Church on the evidence of
the Matthean exception accepts adultery as the only

ground of divorce with the right of re-marriage., During

the Byzantine era when the Church was invested with the

1) Canon B 30, The Canons of the Church of ZIngland, op. cit.
P 223 see also Avpendix

2) See chapter 4 of Part I pp. 95ff

3) ibid. ppe. 97ff

) ibid. pp. 103 and 130

) Alivisatos, Marriage and Divorce, op. cite. p. 6

) see pp. 208ff

(RN I~
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responsibility of giving legal status to marriage and
was under the influence of the State she was obliged
to accept an extension of the grounds of divorce by
using her principle of Economy and compassion(l)e
Accordingly,after 1835 when jurisdiction over matters
relating to divorce were transferred to the civil
authorities, and following a civil c¢éurttis decision,
the Church remained obliged to pronounce also the A
spiritual dissolution of marriage(a). It is important
also to note here that despite the fact of the
dissolution of marriage by the civil legislation

both in England and Greece, yet the same legislations

accept marriage, at the time it is contracted, as an
indissoluble and life-long union(3>.

From the consideration of only these points of
the civil and ecclesiastical legislations on marriage
and divorce in England and Greece it is apparent that
in both countries there has been an almost similar
development. The administratiqn of marriage law was

at first in the hands of the Church, and the

ecclesiastical courts were the only competent authority

1) See Appendix I on the notion of Economy according to

the Greek Orthodox Church, p. 283

2) Article 55 para. 4 of the Constitutional Law of the
Greek Church, No 671, 27 September 19#3, Alivisatos,

Holy Canons, op. ¢it. po. 564 *
3) Alivisatos, Marriage and Divorce, op. cite. po 6

For the Church of Zngland see the Preamble of the Form of
Solemnization of Holy Matrimony, Appendix

For the civil conception of the life-long union of marriage
see A Letter from the Registrar-General concerning civil
marriage ceremonies in The Church and the Law of Nullity

of larriage, op. cit. pe. 60
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to settle matrimonial causes, But the situation changed
when the jurisdiction over these matters was transferred
to the civil courts.

In Greece the State took over from the Church only
the responsibility ofégZIVing the marriage by applying
the ecclesiastical legislation which was developed
during the Byzantine era, and tried to bring it up to
date by various amendments and furthermore by recognising

only the ecclesiastical form of marriage, according to

the rite of the Greek Orthodox Church,

In England, the law of the Church has been substantially
modified or even negatived by Parliamentary Statutes,
the immediate effect of which was to create two different
laws on the same subject - the canon and the statute. If
the statute has been accepted and acted upon by
ecclesiastical authorities, whether expressly or tacitly,
it substituted then the old Canon Law. For example, the

acceptance by ecclesiastical courts of Lord Hardwick's

Marriage Act, invalidating all marriages not contracted

in faciae ecclesiae, produced an alteration in the Canon

Law, which accepted only the consent of the couple as the

(1)

fundamental element of marriage » The acceptance of

The Marriage Act of 1836, which introduced the civil

1) Lacey, op. cit. pp. 186-187
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form of contract, restored the old principle of the
Canon Law that marriages are valid though contracted
outside the Church(l)e Or again, the Canon Law of the
Church of England did not regard the consent of parents

to the marriage of a minor as essential, however, by

Lord Hardwick's Act marriages without such consent

(2)

were made void o The ecclesiastical courts accepted

this statute and issued decrees of nullity accordingly.

It was in this way that the Canon Law became effected and
altered in England. But where the Church refused to accept
certain statutes, such as those connected with divorce

and remarriage, hef Canon Law remained in conflict with
the civil legislation and thus Churchmen found themselves
subject to two laws.

Another difference between England and Greece, which
must be taken into consideration,if a realistic comp&rison.is
to . be made, is that while in Greece over 90% of the
population belong to the Greek Orthodox Church and, therefore
the State can apply to them the ecclesiastical
legislation, as amended in the course of time, without
any protest from their part, the same thing does not
apply in England. Here, the proportion of the members of
the Church of England is certainly much lower, and

although she is the established Church, the State finds

1) Canon B 36, The Canons of the Church of England, on. cit.
pe 25; Lacey, Op. cite pp. 136-137
2) see chapter 1 of Part I p. 55f; Lacey, ibid. pp. 186-187
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it difficult to enforce her Canon Law to a large number
of people, who are not members of the established Church.
This conflict between the civil and ecclesiastical
legislation leads us to the theological implications

which will be dealt with in the next chapter.
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2, Theological implications on the law of Marriage and

Divorce in the Greek Orthodox Church

and the Church of England

The account of the law of marriage and divorce in
the Greek Orthodox Church and the Church of England,
presented in the previous pages of this dissertation,
indicates that its development took place within the
living theological traditions of these Churches which
went back to Patristic theological interpretation of
marriage, largely based on the Bible. Because it was
customary for the Church Fathers to consult Holy
Scripture in order to deal with pastoral questions,
key texts; such as Genesis chapters 1-2; Matthew 5,31=32,
19, 3-12; John 2, 1-11; I Corinthians chapter 7;

Ephesians 5, 22-33, provided the backbone of a Patristic
theology of marriage and acquired a definite place in
the current marriage rites used by both, the Greek
Orthodox Church and the Church of England.

In Patristic thought marriage is not simply a
social custom or a legal contract, but above all a
gift of God, given to man in creation, reconstituted
by Christ and linked with the life of the Church. So
three fundamental elements making up the sacramental

meaning of marriage may be distinguished.
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a) The institution of marriage i.e. God's creation and

His blessing of man and woman in His image expressed in
their conjugal bond,

b) The renewal of marriage i.e. the couple's new life in

Christ,. i

c) The fulfilment of marriage i.e. the couple's

sharing in the life of the Church.

With reference to the first element, the statement

of Theodore the Studite that the first conjugal blessing
(1)

is that of Adam and Eve by God and that it is

(2)

connected with the blessing of monogamous marriage ’

may be recalled,
This view which is evident in the Anglican Form of

Solemnization of Matrimony, is more so in the Orthodox

marriage rite, both in its Betrothal and Crowning services.

There God is acknowledged to be the Creator and Ordainer

of marriage and is called to bless the conjugal bond

of every new couple in the same fashion as He did in

the case of Adam and Eve, and of other Gld Testament

éouples, such as Abraham and Sarah, Isaac and Rebecca,

Jacob and Rachel, and many others down to Zachariah and

Elisabeth, who gave birth birth to the Forerunner(B).
The Fathers view the conjugal bond cf man and woman

as a sacrament because it expresses the imago Dei, indeed

1) Genesis 1, 28 "uaf g0 8ynoev adtolc & Oebg".
2) P.G. 99, 1092D - 1093C
3) see Appendix II pp. 316ff




the image of the Trinity(l)e

As regards the second element, reference is made
to the Lord Jesus Himself, Who, in His earthly ministry,

(2)

not only acknowledged God as the Ordainer of marriage 9
or confirmed the monogamous ideal(B), but also blessed

it with His presence and performance of His first miracle.
This is recalled in the Orthodox Marriage service and made
the basis of an epiclesis for a similar blessing(h).

Thus marriage is seen as a life in Christ which redeems

the couple and integrates it in the Church, This

ecclesiastical integration of garriage is in fact the
third element of ité sacramental character, Marriage in
the Church is given a concrete centre of renewal in the
Holy Eucﬁarist, as well as in the other blessings which
the Church prov1des(5)
To conclude then marriage'is a gacrament in the
sense that the two persons conjoined constitute the

image of God by been united in the Holy Spirit with

Christ and the life of His Body, the Church.

1) On this see the able discussion of D.S. Bailey,

The Mystery of Love and Marriage, S.C.M. 1952, ppe. 110£ff.

2) By quoting Genesis 1, 27 and 2, 24 in Matthew 19,4;

and Mark 10, 6

3) Mark 10, 6-9; Matthew 19, 4=6 " & obv & 0cbc ouvEfevEev
&v0puToC uﬁ xwpLZlétw.

4) See Appendix II pp. 315, 316 and 324

5) Apart from personal life of prayer, repentance,

humility and righteous living, also the Church embraces

the totality of the everyday life of the believer through

various services and prayers., Thus there are Church

blessings at the birth of a child, at its naming, at the

excavation for the foundation of a home, at the moving

into 2 new home or to a home for the first time, when

starting a trip, or beginning a new project. For such

services see the Book of Services Muup8v Bdyxoryiov,

Znéoctg ’Anocrokuuﬁg Advarnovlag, *ABFvas, I1962.
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It is not therefore simply mutual consent as &
legal notion, which constitutes the sacramental essence
of Christian marriage, nor is it just the ceremonial
rite in which couples are purely passive participants,
but the actual grace of God which embraces the total
being and life of the couple. As the Orthodox rite puts

it, God Himself "is the Celebrant of the mystical and
(1)

pure marriage"

e« Similarly the Anglican Form of

Solemnization of Matrimony points to God as the One Who

"has consecrated the state of Matrimony to such an

excellent mystery, that in it is signified and represented

the spiritual marriage and unity between Christ and

()

His Church"

Christian marriage therefore is closely linked
with Christ and the Church for both the Orthodox and
the Anglican. A closer examination of this link, however,
indicates divergencles between the Orthodox and the
Anglican positions.

The Orthodox insist that no Orthodox member can
constitute a marital bond without the Orthodox Church,
which implies that Christ's act cannot be separated from
His Church and therefore marriage ultimately rests on

the Church as the stewardess of the grace of Christ,

1) See Appendix II p. 317
2) See Appendix III p, 335




=276

and not simply on those who are conjoined.

An Orthodox member however can constitute a valid
marriage with a non-orthodox provided that the marriage
is effected within the Orthodox Church. This is allowed
not only as a concession to human weakness, but also
as a means of extending the grace residing in the
Orthodox Church to those who are in part associated
with her,

On the contrary the Anglican tradition seems to

follow a different line of thought, in as much as it

recognises (although it does not encourage it) the
marriage of an Anglican contracted without her.

This implies that, in the case of an
ecclesiastically solemnised non-Anglican marriage, the
Anglicans recognise the validity of the Church which
solemnisess Unless, the recognition of such a marriage
is based simply on the consent of the couple and not
| on the blessing of God through the Church which is

(D

involved. If the later is the case then the
ecclesiastical and sacramental character of marriage
is seriously relativised. It would seem right that

the third element, at least, if not all three elements

of the sacramental characier of Christian marriage as

expounded above, is rejected.

1) According to T.A. Lacey, ops. cite. p. 201 this must be
so, for he states that the Church deliberately rejected

in the past the principle that when there is no consummation
there is no marriage in favour of the doctrine that it is
the consent which constitutes a marriage.
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In the case of a civil marriage contracted by
Anglicans the implications of its recognition seems to
be as the above, i.e. consent constitutes an ecclesiastically
valid marriage. In this light marriage looses its
sacramental character and its theological, Christological
and ecclesiological significance is essentially denied.
However, the Anglican formularies of the solemnization
of marriage and the Anglican attitude to divorce seenm
to imply belief in the sacramental nature of marriage.
If this is s0, then how are the two views to be
reconciled ? And how is this contradiction to be

resolved without jeopardising the sacramental integrity

of marriage ?

No easy answer can be foreseen here in view of
the 1\nglican discipline concerning marital problems,
especially the allowance of 'divorced' parties to
participate in the sacrament of Holy Communion without
their divorce being accepted or redeemed through
re-marriage in the Church. The Orthodox discipline
in this case of allowing re~mérriage on certain
grounds and withholding participation in the divine
‘communion for two or more years indicates the firm
belief of the Orthodox Church in the sacramental

(1)

nature of matrimony

1) See the introductory rubric of the Book of Services
(EdxoA8yLov) on second marriage, which orders two years
abstinence from Divine Communion for divorced people

and five years for those contracting a third marriage,
EdyoAbyiLov, Ope. cits pp. 114ff. Also for the divergencies
between the services of the first and second marriage

see Appendix II pp., 325 ff
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It is obvious then, that the Orthodox and Anglican
theological stances concerning marriage, though closely
similar on the general theoretical and ritual basis seem
to diverge decisively on practical considerations. ?his
divergence is quite intricate varying in accordance with
particular cases, but the general difference seems to be
the ultimate basis of the sacramental constitution of
marriage. For the Orthodox this basis is God's act which
includes the hierarchy God, Christ, Churchy; man-woman.
For the Anglicans this basis seems to be the act of

mutual consent between a man and a woman. Various

hierarchies may be operative but are not always necessary.
Apart from the sacramental and constitutional
aspect of marriage the Orthodox and Anglican traditions
witness to its dynamic and evolutionary aspect. Marriage
is a gift of being united into 'one'. It involves a
task which in reality is a Rrocesé. It is a life=long
process of mutual cleaving and continually becoming
‘one' at different levels, physical, emotional, mental
and spiritual or personal,
The task can only be accomplished by God‘'s grace
and the couple's freely chosen and deliberate pursuit
to overcome selfishness. Then the theological ideal

of Lphesians 5 regarding marriage is transformed into

empirical reality, manifesting the mystery of the union

of Christ and the Churche




=279

Marriage is the new life in Christ which involves

the couple's care for continuous spiritual renewal and

thedir effort to grow in full unison with Christ in the
Holy Spirit and with each other as they grow in marital

lifey - that indeed is a great mystery.

The Anglican and Orthodox traditions can hardly
disagree. But a theology of marriage beyond the
theological truth and integrity must also deal with
the practical problems of marriage as well. Indeed, the
positive presentation of the integrity and truth of
marriage is always indicative along side with the
redemptive and healing accommodation ( economic salvific
action ) to human weakness. The Church has a total
pastoral responsibility toward marriage. Not merely
to bless it and link it decisively with the great
mystery of Christ and His Church but also to give
guidance to couples toward well-chosen marriages, to
strengthen the present ones and when marriages are
broken, the Church's concern includes acceptance,
support and hely Tor those in pain, enabling those
concerned to discover the will of God for their
fature.

The case of divorce or broken marriages is
certainly a crucial issue and the Church cannot afford
to leave it slip out of her hands. From ancient times,
already in the divorce clause of Matthew (5,32; 19,9)
and in the admission of the possibility of divorce by

St. Paul (I Corinthians 7, 10-11) concessions are made
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to human imperfection.

For these reasons the Greek Orthodox Church canme
reluctantly to permit, not without imperial pressure,

a second and third marriage and had to struggle against
permitting a fourth marriage. Such concessions could

be interpreted as facile accommodations to human
convenience, but the Church understands them rather as

a redemptive refusal to abandon divorced persons in
their weakness and/or sin., The Church knows tﬁat

behind divorce there is a previous spiritual deadness

in Christian marriage about which the Church cannot
remain indifferent but requires to exercise her pastoral
care.

Two Christian spouses who live the new life in
Christ and who know of the power of forgiveness, love
and reconciliation, cannot be divorced, at least not
untless one or both of the spouses either impulsively
or gradually becomes spiritually dead, which is a
grave sine.

A Christian marriage, i.e, a true sacramental
marriage in Christ - as long as both the spouses are
in communion with Christ and do not abandon their faith
and their commitment to Him - cannot fail, simply
because Christ never fails.! But if one of the parties
or both become sgpiritually dead, are divorced and then
seek second or third marriage, how can they then be

re-narried to others in Church without pastoral attention




-281-

for the cure of their spiritual deadness ?

This is why re-marriage is seen by the Orthodox as
a beginning of repentance which leads the couple involved
gradually to reintegrate themselves with the Church.and
be renewed and reconfirmed in the great mystery of
salvation, man's union with God in and through Christ,

In the case of the Church of England the problem
of divorce is viewed differently. The Anglican Church
defends the integrity and truth of mérriage and retains
a rigorist or even purist attitude to divorce., The
grounds for this rigorism seem to be biblical and legal,
but pastoral and theological arguments are also advanced(l).
What is not clear however, is why the Anglican Church seems to

(2)

accept civil marriage only on the ground of mutual

consent but not civil divorce ? If accommodation to

State laws is appropriate in the one case why do Anglicans
fail to work out an appropriate accommodation towards the
other case ? From an Orthodox stand-point the Anglican
attitude to divorce presents a similar incongruity with
the Anglican understanding of the sacramental constitution
of marriage. Again, from an Orthodox stand-point the most
appropriate response for remarriage which holds together
the Church's prophetic and pastoral responsibilities,
would seem to be the availability of a service distinct

from the normal Marriage Service, including a note of

1) cf Marriage, Divorce and the Church, op. cit.ppe 52ff;
Marriage and the Church's Task, ope. cite. ppe 69ff; To Have

and to Hold, on. cite.pp. 181ff

2) Canon B 36, The Canons of the Church of England, op.cit.p.25
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penitence for past sin as well as the vows of the new
marriage and the hopes and prayers for the joy of the
future. Provided that there is a serious spiritual
struggle, these marriages too are sacramental. The
Church should by all means be ready in every possible
way to work for the redemption of such marriages.

The Church hae not only the responsibility and the duty
but the authority and the grace to deal redemptively
and savingly with broken marriagese.

As a general conclusion, we would say that the
Orthodox and Anglican approaches to Marriage and its
problems can easily4become a focal issﬁe for comparing
concretely the total ethos of these Churches and not

least their respective theologies.




APPENDIX I

The Notion of "Economy" in the Greek Orthodox Church

From the very beginning of the Church's life the

word Economy ( Olnovopla ) is very often mentioned in

the ecclesiastical literature. Nearly all of the Fathers

and teachers of the Church speak and give various

information concerning it, including even instructions

about its application(l)e Also General and local Councils

of the early Church often mention Economy in their canons
(2)

and consider it as a necessary practical principle °

In accordance with God's and our Saviour's will

"that all men should be saved and come to the knowledge
of the truth" 3 and following St. Paul's mandate to
pursue '"in season and out of season' the Churchis
purpose, which is none other than the salvation of the
faithful, her members, the Church have been using
Economy in order to seek out and find "that which was

1ost"(4)o

1) Origen, De Principiis VI, P.G, 11, 167; Basil the
Great, Epistolae clxxxviii, P.G. 32, 6693 St., John
Chrysostom, Homily in duodecim apestolos xlvi P.G.
60, 323; Epistolae ad Galatas. P.G. 61, 641; Cyril of
Alexandria Lipistolae lxxvi P.G. 77, 353; for a more
thorough reference to the Fathers on this subject see
G.Wo.H. Lampe's A Patristic Greek Lexicon, Oxford,
Clarendon Press, 1972 under the words OlLrovoulo, Oluov8pog.
2) For a full list of Canons of General and Local
Councils relevant to the subject see J., Kotsonis,
Problems of Ecclesiastical Economy (in Greek) Athens,
1957 pp. 255=7

3) I Timothy 2,4

L) Matthew 18, 113 II Timothy 4,2




=284~

In the early Church the word Economy ( Ofuovopfa )

at first meant :

1) The law and order established by God for the
preservation of the universe;(l)
2) the intervention of God by means of the Incarnation
of His Son for the salvation of mankind, which had
fallen from the order of creation through sin(a);
3) the establishment of an ecclesiastical order which
vwas a practical application in history of the saving
principle of the Divine Economy established at the
Incarnation. This Ecclesiastical Lconomy in the early
Church had three primary aspects :

a) the management of financial and material possessions
of the local community(B);

b) the administration and regulation of the conditions
of Church life and order according to circumstances,
which meant the exact adherence to the letter of
ecclesiastical law; but whenever the ultimate purpose
of the Church i.e. the salvation of souls required it,
in one way or another, it allowed deviation from the

(&),

strict abservance of the law

1) St., Basil Epistolae 5,2 P.G: 32, 240C;

2) Hebrew 3,5—3; The Ecclesiastical Economy, A Memorandum

to the Holy Synod of the Church of Greece, presented by

the Professors P. Bratsiotis, P, Trembelas, Constantine

Mouratidis, Andreas Theodorou and Nicholas Bratsiotis,

Athens, 1972 (in Greek) p. 13

3) Hence the appointment of a professional steward (OLnov&poq)

see canon 26 of the Fourth General Council and canon 11

of the Seventh General Council in H., Alivisatos, Holy Canons,

op. cit. pp. 58 and 126-127 respectively.
Hes Alivisatos, Economy, From the Orthodox Point of View,

Athens, 1949 (in Greek) pp. 48ff
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¢) the spiritual and moral welfare of the members of
each local Church separately, as well as of all local
Churches as a whole, hence the Apostles and their
collaborators, and consequently their successors who

continue their work are called 'stewards of the Word

(1)

and of the Mysteries?

From this last concept of the term, it seems that

for the Fathers of the Church there were two main
technical uses of Economy : one closely connected

with the administration of penance and concerned with

the individual sinnerj; the other and broader use,

(@)

stressing the general well-being of the whole Church

In the first instance, Economy as administration
of penance, is paralleled to the pastoral care,

exercised by the Oinov&uou Tov._¢uylv, extending to

all aspects of Church life, but centering mainly on

the administration of penance, on the cure of souls,
on managing the terms of a penitent's reconciliation
- to the Church. Hence the most precise and most often

encountered use of Economy as the apportionment or

(3)

disposition of a penance » Yor example the form-letter

for commissioning a spiritual father or confessor,

(&)

enjoins the recipient "to administer penance” . What

1) Otxov8uoL 100 K5Y0v nol 18v pvortnplwv , I Corinthians &4,1;

Titus 1,7 ; I Peter &
2 John' Erlckson"'blkonomia' in Byzantine Canon Law" in

Law, Church and Society, (Philadelphia) 1977, pp. 225-236
3) Gregory of Lyssa de anima et resurrectione P.G. 46,84A;
St. Basil Gpistolae 217, canon 62 P.G, 32, 600A; for more
Eatrlutlc references see Lampe's op. cite PPpe 940-944

) Olnovopetv tfv netédvorav

cf. Erickson, ope. cit. p. 227
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this administering might involve can be seen in a

typical canon from the canonical epistles of St. Basil

the Great :

u He who has committed willful murder, but has
afterwards repented, shall not be a partaker of the
sacraments for twenty years. The twenty years will
be thus administered in his case : for four years
he ought to mourn standing outside the doors of
the house of prayer, and beseeching the faithful
as they enter to make supplication in his behalf,
and confessing his own lawlessness. And after four
years he shall be received among the hearers; and
for five years he shall go out with them. For seven
years he shall go out praying with those in
prostration. For four years he shall only stand
with the faithful, but he shall not participate
in the oblation. But when those years have been
accomplished, he shall share in the sacraments'"(l).

With 5t. Basil's suggested arrangements followed
to the letter Economy could be practiced in quite a
mechanical but precise and strict manner. Hence, though

the words oinovouta and &upfﬁeta often occur in the

same context, no opposition between them need be

(2)

involved o At least one Byzantine writer speaks of

(3)

economizing according to exactness o But more frequent

are texts suggesting that the prudent steward of souls
will not rigidly keep to the prescribed terms of
public penance, but will consider the circumstances of

the case at hand(#). Of the patristic texts regularly

1) St. Basil Epistle 217, canon 56 P.G. 32, 797A; cited

in Erickson op. cit. p. 227.

2) ibid. p. 227

3) "wath thv 18y navdvwv oluovopoluev dnplBeravh 5 Nikitas
Stathatos, Concerning the Canons, ed. J. Darrouzes,

Nikitas Stathatos, Opuscules et Lettres, Source Chretiennes

lxxxi (Paris 1961) p. %68, cited in Erickson, op. cit. pe. 227
L) ibvids p. 227
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cited as precedents for abandoning severity and for

adopting 'philanthropy' in assigning penance, the

following canon of St. Gregory of Nyssa may be quoted : i

" For those who have proved the more zealous in
their conversion and who show by their manner of
life their return to the good, he who manages
things profitably by means of ecclesiastical
otnovoplo can shorten the length of time required
for a hearer and make him more quiclkly a stander

and
him
the

Very

then shorten the length of time again, restoring
more quickly to communion depending again on
state of the person being treated"(1l).

typical also is the advice of St. John

Chrysostom that one should avoid “unreasonable stiffness
and severity which can do more harm, than clemency and
(2) '

moderation"

It should be noted, however, that in many academic

discussions and investigations the notion of Economy

is interpreted in a variety of ways, which do not seem
to escape the charge of abstraction and consequently of
a certain lack of realism. Reference to such vague

interpretations is given in a very interesting article

(3)

by John Erickson who notes that there are convenient

working definitions, according to which Economy is :
" The liberal policy of compromise in matters not
concerning the fundamentals of faith'(4), or:

elasticity in the interest of the Christian
Community'(5), or

the relaxing of disciplinary canons, regarding
the performance of the sacraments, but not
dogmas, for the benefit, possibly political,
of the community"(6).

1) Gregory of HNyssa, canon 5, cited by Erickson,op.cit. p. 227
2) Chrysostom, Homily 57,1 in Genesis, P.G. 53, Sk8

3) John He Erickson,'Oikonomia, in Byzantine Canon Law'" in
Law, Church and Society,(Philadelphia) 1977, ppe. 225-236.

L) Dvornik, Photian Schism,pp. 8 and 45 cited in Erickson,

ope cite p. 225 5) ibid. p. 225 6) ibid. p. 225
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Yet, of the meanings of Oluovopfa the most ovbvious
one is the most often ignored in discussions of the
concept of Lconomy, namely, that of management,
arrangement, determination, in the strictly literal -
sense. Fér in the last analysis Olnovopnla implies the
idea of stewardship, of management on behalf of another,
of a superior, ultimately of God. Hence it is implied
‘ to be prudent and responsible management., This human

management (economy) should imitate the divine Economy.

It is God, Who arranges all for the purpose of man's
salvation and eternal well-being; and man, fashioned
after the image and-likeness of God, 1is called to
imitate this divine activity(l).

Therefore, Oinovopfa so applied serves not simply
as relaxation or compromise allowing a certain elasticity
in the application of the Church's law, but as a vital

(2)

guiding principle of theomimetic stewardship . In this

connection very appropriate is the following reference
from a letter of Patriarch Nicholas Mystikos to Pope

Anastassius III, denouncing Rome's role in the affair

(3)

of the fourth marriage of Emperor Leo VI :

n  olwovonla, he says, is a concession unto
salvation, saving him who has sinned, stretching
out the arm of help, and lifting up the fallen
from his fall; not permitting him to lie where
he has fallen, nor rather pushing him toward a
miserable pit. Otmovopfa is an imitation of the
divine mercy; a snatching out of the jaws of the
beast that howls against us ... But he who still
commits the sin is by no means snatched away;
but only he who by the divine expedient of this
Olnovopta puts himself far off from sin, and
avoids its pursuit of him"(4).

1) Erickson, op. cite. pe 226 2) ibid. p. 228

3) For more about this affair see 192 no
4) Nicholas Mystikos, Epistle 32 B 11, 212=213
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In the second instance of the use of the word in
a broader sense, stressing the general well-being of
the whole Church, the words otnovonla, olnovdpogc were

Ty
paralleled with the words nvpRfpvnoig, nuBepvﬁrng( ),

thch meant steering as the pilot of a ship at sea,
relaxing the tiller to avoid capsize, jettisoning what
is less important to save the cargo, or steering between
the scylla and charibdis of to-day(z). In this sense of
the word Economy occurs very often since the beginning
of the Christian Church, and in particular it became

a matter of necessity from the mid-fourth century on,
when the Church was racked by theclogical controversies
of schism and heresy.

Eulogius, Patriarch of Alexandria, who lived in
the earlj seventh century wroté a special treatise on
the subject, in which he expressed as follows the
accepted understanding of oiluovopfo and its limits
regarding the reconciliation between Chalcedonians
and non-Chalcedonians :

1. By 'Oilonomia' a temporary concession can be

be made in matters of practice to avoid irremediably
~damaging the peace of the Church.

2o " By 'Oikonomia' differences of terminology can
be tolerated indefinitely.

3 M By 'Oikonomia' technical barriers to communion
—an occasional heretic®s name in the diptychs and
other such vestiges of past error- can be ignored.

" But in all three cases, present purity of

doctrine in no way may be compromised'(3),

1) Constitutiones Apostolorum 2.57,2 and 2.57,9; Cyril
of Alexandria, Epistolae 58 P.G. 77, 321C
2) Erickson, op. cit. p. 230

3) P.G. 103, 953-956; Alivisatos, Economy, op. cit. pp. 58-9
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It is in this sense of the word that the principle
of 'Economy' was used in matters involving the
restoration of clergy, who, in some way, were tainted
by heresy. To this concept of 'Economy'! appeals have
increasingly been made in the long history of the Orthodox
Church and in her relations with "other Churches,
particularly in cases of accepting the validity of
non-Orthodox sacramentse In connection with the opinions
of Greek theologians over the last hundred years on the
principle of Economy a special investigation was made

(L

by F.J. Thomson who briefly sums up the results

of applying Lconomy in the following four main groups :
(a) Economy can make what is invalid to be valid, and

what is valid to be invalid (Androutsos, Dyovouniotis).

(b) Economy can make what is valid to be invalid, but
not what is invalid to be valid (Patriarch Meletios).

(¢) Economy cannot make what is valid to be invalid, but
can make what is invalid to be valid (Georgiadis).

(d) Economy can neither make what is valid to be invalid,
nor what is invalid to be valid (Amvrasis, Alivisatos)(2).

Thomson considers that J. Kotsonis makes a most
important point when he defines Economy. roughly as

any departure from the exactness of Canon Law(3)° This,

however, seems to be a very general and vague statement,

since Kotsonis is most specific when he states the

1) F.J. Thomson, Economy, An examination of the various
theories of Economy held within the Orthodox Church, with
special reference to the economical recognition of the
validity of non-Orthodox sacraments, Journal of Theological
Studies, vol. XVI, Pt 2, October 1966, pp. 363=~420

3) ibid. p. 383
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particular aims for determining the use of Ecclesiastical

Economy as being @

1. the care of the sinnerts soul;
2o the spiritual progress of the Church body;

3; the prevention of offending those who are weak in faith;

4, the peace and harmony among the Christians;
5« generally what is profitable to the Church, and lastly
6. the doing of what is pleasing before God (1),

Furthermore Kotsonis states that Ecclesiastical

Economy should be applied :

-l. in cases of extreme need in which & departure from
exactness is unavoidable;

2o when the Church by persisting in exactness would
cause a great peril to be brought on herself; and

3, in cases of disciplinary character; when the offender
should have shown a tendency to repent (2).

From this very brief survey it is obvious that
Economy is of the utmost importance in the life and
very existence of the Orthodox Church, For this reason

the subject of Ecclesiastical Economy was included in

the Agenda of the Preparatory Committee for the
forthcoming Great Synod of the Orthodox Church.
Accordingly an Inter-Orthodox Commission was appointed

to prepare a draft Report on Ecclesiastical Economy,

which was published in 1971 together with Reports on

(3)

other subjects of the Agenda o The document on Economy

expressed the idea that precision ( dupfBeia ) and

Economy ( Olrovonfo ) are two principles by which the
Church is administered, and was mainly referring to

the application of Ecclesiastical Economy, which the

1) J. Kotsonis, Problems of Ecclesiastical Economy,
(in Greek) Athens, 1957, pe 257

2) ibide. po 238 3) Recommendations of .the Inter-Orthodox

Commission for the forthcoming Great Synod, Ceneva, 1971

i Sr L ety SeNT R
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Orthoedox Church used towards the Roman Church, the
Oriental Churches and other Churches of the Reformation(l)a
Moreover it stated that the Church has great freedom in
the application of Economy towards the Christians who are
outside the Orthadox Church(a).

In 1972, a Memorandum, signed by five Professors
of the Faculty of Theology of the University of Athens,
was submitted to the Holy Synod of the Church of Greece(s),

in which the Report of the Inter-Orthodox Commission on

Ecclesiastical Economy was criticised as being confused

on the essential characteristics of the issue and the
Synod was warned thét if the Document was fiaally
accepted as it stands, it would generally be diéastrous
for the future rapproachment with the other Christian
denominations and furthermore for the canonical order
and general tradition of the Orthodox Church(u).

In defence of the Document, the then Metropolitan
of Aksum Methodios (presently the Archbishop of Thyateira),

who was also a member of the Inter-Orthodox Commission,

published a reply to the Professors of Theology in which

1) Metropolitan of Aksum Methodios, On the Ecclesiastical
Economy, Athens, 1976 (in Greek with a summary in English
pp. 133=138)

2) ibide pe 134

3) The Ecclesiastical Economy, A Memorandum by five
Professors, ope. cite.

4) Third page of the Memorandum, not numbered.
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he stated that :

" Ecclesiastical Economy has an importance and
usefulness superior to the precise application of
Canon Law. Since fcclesiastical Economy derives

its existence from the charitable attitude of God
towards mankind, its application by the Church,
should have a wider scope and a greater power to
solve problems which cannot be administered otherwise.
Beyond these, Ecclesiastical Economy, which depends
on the loly Spirit, Who dwells in the Church, has

a creative mission in fields in which the formulated
tradition of the Church cannot help'"(1).

He further stated that the Document of the Inter-
Orthodox Commission was not radical and it could not be
50, because it will have successive improvements until
its final form which will be given to it by the Great
Council. It should.represent the consciousness of the
whole Orthodox Church and deal with the problems of the
whole Christian world. The participation of all the
Bishops of the Orthodox Church in this Great Council will
certainly enrich the Document(a).

Regarding the progress of the Inter-Orthodox
Commission on the subject under consideration no more
evidence has been available. The latest reference
to Ecclesiastical Economy is made in the fircst volume
on The kcclesiastical Law , published in 1979 by the

(3)

Protopresbyter E. Mantzouneas y who defines Economy

as the deviation from the rigid and strict observance

of the canonical and ecclesiastical order in matters

1) Metropolitan of Aksum Methodios, op. cit., p. 134

2) ibid. pp. 133-134

3) Protopresbyter Evangelos Mantzouneas, The Ecclesiastical
Law, volume I, (in Greek) Athens, 1979
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of Church administration, without any deviation from
the dogmas. He gives the reasons for granting Economy
as the salvation of the sinner . and the general

benefit and welfare of the Church(l)

and states the
authorities who grant Economy as being : (a) the Bishop
or Metropolitan who has jurisdiction over a Diocese;
(b) the governing authority immediately above the
Bishop i.e. the provincial, local or Patriarchal Synod;
and (c) the General Council, which is vested with
supreme authority for the whole Orthodox bhurch( )

Taking the above into consideration we may restate

the Orthodox view of Economy as follows

In the Orthodox tradition Economy has both
theological and practical connotations since Orthodoxy

is Orthopraxy and vice versa, It is primarily connected

(3)

with the saving Grace of the Trinity and the

Incarnate Christ and also with the appropriation of
this grace by man in and through the Church(#). As such

Ecclesiastical Economy is connected with the historic

establishment and development of the Church. It comprises

1) Mantzouneas, o0p. cite pe 62

2) ibid. ppe 63~ 62

3) Hlnpolytus, Contra doetum 8, P, .G. 10, 8163 "wal Boov
ucv word ThHY éﬁvaunv ELC EOTLY 856@, ocov d& naté ThHv
obtiovoplov tpryxfic ) EnlbeuZig" ¢ " tadtny Tthv (TpLyfv)
otnovonlav napablowotv ﬁutv nal S uau&pbog *Twlvvng eoe
nol tobtouv tbv MNéyov Ceév ouoXoYEL olTwe Kstv ¢ Ao név
o Epi Geobc, AAA"H & eva, 1pdowna 65 500 olxovonlq, thv

6& tplrnv oluovonlav thv xbpiv 100 ‘Aylov Ivebpatog" ibid.
P.G. 10, 821A. -

L) Hippolygus, ope. cit. P.G. 10, 808D; Epiphanius
Panarii P.G. 42, 7564 Per ’
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not only the historic ministry centered on the

(L)

episcopate s but also the canonical regulations
formulated by the Church and relating to matters of
Christian faith, action and generally the Christian-
life in all its historical manifestations.(z)
In its canonical sense, Economy is marked by
precision and exactness ( §H2£E€La), which maintains
the integrity and primary truth of Christian reality.
Yet, attachment to the exactness of the canons does
not deprive Economy from its ultimate intention
which is none other than the restoration and salvation
of fallen man by tﬁe grace of God. As such, Economy
often condescends to a standard other than that of the
historic canons, not rejecting their integrity, but
dealing responsibly and savingly with the needs
owing to human weakness and sin. In this respect

Economy is intimately linked on the one hand with the

mystery of Grace, and on the other with the authority,

which the Church enjoys in history, as the treasury

and stewardess of that Grace.

1) St. Basil, De Spiritu Sancto 74, P.G. 32, 208A

" ol ot HLO0YNY TAC  EmmAnolac oluovopfioavrteg!.

2) St. Basil, Epistle 14k, P.G. 32, 593C; 32, 669B.

It is worth mentioning here that the early Fathers of
fhe Church often use the term Economy, whilst the holy
canons seem to prefer the terms philanthropy and
leniency which bring out the soteriological character

of ecclesiastical economy. In this respect see canons

5y 11, 12 of the Nicea First General Council (Alivisatos,
ope cit. pp. 25ff) and canon 30 of Chalcedon ( ibid.pp.49ff)
The term Economy is also used in the canons 29, 30, 37
and 102 of Troullo in the sense of condescension and of
planning, arranging or managing.(Ibid. pp. 69ff) cf.
Memorandum of the five Professors, op. cit. p. 1l4.
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The Church as the authentic and living bearer of
the Grace of the Trinity and of the Saviour Jesus Christ
is not restricted by her historical actions, whether
these are canons, customs or institutions, rather all
these are bound to the Church, who keeps them, extends
them, revises them, and in certain cases, cancels themn,

temporarily and restates them, in accordance with her

soteriological aim and intention and by virtue of her
authority rooted in the very Grace of God,

This is witnessed to by the Orthodox Ecclesiastical
Economy concerning marriage and divorce. The canons,
goverrning the pracfice of the Orthodox Church on marriage
is an occasion for a deeper commitment to the Church and

christ (L)

« The union of man and woman in marriage is
rooted in the union of Christ and His Church or the

union of the Holy Trinity with the whole mankind. This

is clearly revealed in the liturgical rite of marriage(z),
which begins with the acclamation of the Kingdom of the

Triune God and includes prayers and acts, which male

Christ and His Church the real perspective of the

newly wedded. This precision, however, is often
abrogated owing to human weakness and sinfulness. The
situation is sometimes created when the integrity of

marriage seems impossible to recover, and this

1) Ephesians 5, 22=23
2) see Appendix II pp. 301 ff and 311 ff
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represents not only a breach in marriage but also with
Christ and the Church,; parallel to the breach created
by an individual Christian who has fallen from his
good standing in the Church. In these cases precision
is not sufficient for restoring the fallen man in the
Grace of Christ and His Church. Not because precision
in general is insufficient, but rather is rendered
such in the case of human sin and inadequacy. The
Church could never justify herself as the dispenser of
the Grace of God, if in her zealous effort to fulfill
the letter of the law, she killed the spirit of love
and mercy, by denying her lapsed people opportunity

to repent and re-establish themselves in the life of
Grace(l).

In the case of broken families the Church following
the example of Moses grants divorce as the lesser evil(z)
not easily and gladly but hesitantly and sorrowfully
and because of the hardness of heart of those who

have fallen short of continuing living their married
life in Christ and in the Grace of God. However, such
concessions ought not to be interpreted as easy
accommodations to human convenience but rather as a
redemptive refusal to abandon divorced persons in their

(3)

weakness and sin o

1) Athenagoras Kokkinakis, op. cit. po 50
2) ibide. p. 50
3) The Stylianopoulos, 0p. cite po 279

]
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Another indication of how Orthodox ecclesiastical
Economy operates is the case of mixed marriages. The
Orthodox Church has always demanded unity of faith as a
precondition to any marriage so that it would be a ggal
fellowship of a religious life. If commitment to the
same faith is not present, how is it possible to share
and become ‘one body' in Christ, since the fullest
expression of such unity is participation in the
mystery of the Eucharist? Through this sacrament the
two people united in marriage share and taste of God's

Kingdom. Because Eucharist is what makes the two people

united in marriage members of the body of Christ. It is

what gives to marriage its specifically Christian

(1)

character « In other words it is in the Eucharist

!
that marriage finds its fulfilment and becomes really,
according to St. John Chrysostom, the Small Church or

(2)

the Church at home o

In the early Church when marriages were normally
blessed during the course of the Eucharist, marriage

between an Orthodox and a non-orthodox Christian was

1) Lewis J. Patsavos "Mixed marriages and the canonical
tradition of the Orthodox Church'", The Greek Orthodox
Theological Review, vol. XXIII, No 3, 4 1973 pp. 243ff
2) St John Chrysostom, Homily 20, 6 to the Bphesians
n;g[ N oenlo v&p Jnu\nobo ZOFL _uLxpd! s p, G 62, 143;
Eurdnolov nolfodv gou iy ooy’ Homily ’a Gene51s
P.G. 5h4, 607, "Eatw enuknofa 7 OLtEO 154 UVCPTV
nof Yuvaunwv ouveornnvua, 1n YUp Stu of pdvog et & dvfip,
un&c ST aurn wévn aoruv 1 Yuvn] voplone nblvpa ctvat,
“Onov \Op ELGL 6o ELQ 16 &pbdv dvopa, vnof,
Enet st.ux, &v }L&Ou) ad TGV

svvnyrévol,
Homily 26, 4 Acts P.G. 60,203
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unheard of. It was not until the marriage ceremony was
removed from the central act of worship =the Eucharist-
that the term mixed marriages acquired meaning. When the
Kingdom of Greece was established mixed marriages took
place without, however, their ecélesiastical status.

(L

being determined by law « Although tendencies towards
the exercise of leniency were evident quite early, it
was not until 1869 that the first signs of the Church's
changing attitude appeared through the exercise of

(2)

Economy « Since the Grace of Christ and the Church
always looks to the salvation of her members, a way
had to be found, other than that indicated by the
strict observance of the canons, which would redeem
the situation and keep her members into the range of
he saving Grace. Accordingly, such mixed marriages
were permitted in deviation from the rigid rule, as
a means of extending the Grace residing in the
Ortnodox Church also to those who were in part
associated with her, provided, however, that the
non-orthodox member would agree that the children
born from such a marriage would be baptised énd
brought up in the Orthodox Church(B). In this way,

ecclesiastical Economy, as a special charisma of the

Church, like precision, serves the same end of human

1) Lewis J. Patsavos, Op. cit. pp. 248-249

2) see chapter 2 of Part II "Conditions and I@pedlments
to Marriage according to the Canon Law of the Greek
Orthodox Church and the Civil Law of Greece since 1350
p. 197

3) Mantzouneas, Ops cit. p. 69
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salvation by means of union with Christ and His Church
and could be regarded as another way of distribution
of the divine saving Grace,
In conclusion we may quote the Archbishop of
Thyateira Dr. Methodios Fouyas in saying that :
"Ecclesiastical Economy is not the means of allowing
the essence of the Church to be threatened by any
situation, but of bringing such a situation into the
canonical framework of the Church. Indeed, we may call

Economy the special charisma of the Orthodox Church"(l).

1) Metropolitan of Aksum Methodios, Op. cite. po 135
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APPENDIX II

(a) The liturgical structure of the rite of marriage

in the Greek Orthodox Church

Elaborate and rich in symbolic ritual the service
of marriage in the Greek Orthodox Church is divided into

two parts :

The first one is known as the betrothal service or

- the blessing of the rings(l), during which, after a

series of supplications and two short prayers, the
priest blesses two rings which he places on the fourth
finger of the right hand of the bride and the groom.

The best man then, exchanges them by placing the bride‘'s
ring on the groom's finger and vice versa, repeating
this three times.

Since pre~christian times rings have always been
used as a token and a symbol of a mutual contract or
promise(z). They also symbolised the material possessions
that each partner brings into the contract. in the
Christian Church the use of rings apart from
symbolising the material and spiritual possessions
they signify also the unbroken allegiance that the
couple owe to each other, whilst the exchange of the
rings by the best man symbolises that from now on the
couple are going to share together in each other's

material and spiritual possessions and that from now

I) ’Axorovola t&v Mvfotpwy 1 Tol ’Appaﬁﬁvoc, see pp. 311£f

2) Constantine Callinicos Phe Christian Temple (in Greek)
Athens, 1958, p. 549
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on the weaknesses of the one partner will be compansated
for by the strength of the other(l).

The priest then offers a prayer asking that the
betrothal or the mutual promise officially given th;ough
this act of exchanging the rings in front of the
congregation present, may be proven true in faith,
concord and love, referring to the use of ring as a
sign of God's pledge to man(z). The prayer adds the
symbolism of the right hand : lioses' right hand was
in fact God's hand whickh brought the waters of the

(3)

Red Sea over the Egyptians and which is in fact nothing

else than the powef of God '"making firm the foundations
of the earth"(q). The Church of God is called to be
the contract's witness. For in that case God Himself

pledges His blessing and support, and unfaithfulness

to each othexr means for Christians a betrayal of God

1) Stylianopoulos, op. cit. ppe 250-257

2) Joseph received @ ring from the Pharaoh of Egypt as
a sign of his new power (Genesis 41,42); the King of
Babylon with his ring sealed the lions' den where

Daniel was thrown as a pledze of his faithfulness to

the suffering pnronhet, a faithfulness which God endorsed
by saving Daniel from the lions (Daniel 6, 17); Thamar
before giving herself to Judah asked for his ring as a
pledge of safety so that on the day she would be brought
to trial before the same Judah, the ring would save her
from the punishment due to harlots (Genesis 33, 18);
finally in the parable of the prodigal son the ring is

a sign of the father's regained favour for his lost

son (Luke 15, 23). In the Christian tradition Clement

of Alexandria (Paidaguoguos 3,11) reports that a ring
was given to the woman as a sign of authority in the
disposition of domestic affairs. Basically the rings are
the visible pledge of the betrothal anticipating marriage.
3ee also Symeon of Thessaloniki, P.G. 155,508AD; cf
Stylianonoulos, on. cit. pp. 254ff

3) Bxodus 15, 26

4) Psalm 102, 25
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and a rejection of His promise to grant them a new
integrated and wholesome life(l). So the betrothal
service,; as the Church understands it, is the marriage
contract. It involves not only the couple themselves,
but God Himself. Thus a betrothal solemnly celebrated
in Church. is more than a simple engagement. It
represents the real bond of marriage, lacking only the

(2)

ultimate sacramental fulfilment o This is certainly
why it is generally celebrated just before the

cEowning service itself, Against the theological
meaning of marriage as an image of Christ's union with
the Church, the betrothal ( dppxpdv )is theologically
suggestive as the image of Christ's betrothal of the
Church by the gift of the Holy Spirit -the gift of

the Holy Spirit as a token of each believer's salvation,
anticipating the future fullness of salvation in the

(3)

messianic Kingdom

1) Meyendorff, op. cite. pe 36

2) This is the reason why canon 98 of the Council of
Troullo stipulates : "He who brings to the intercourse
of marriage a woman who is betrothed to another man who
is still alive, is to lie under the charge of adultery®,
Amongst other Byzantine canonists who wrote commentaries
on this canon emphasising that betrothal and marriage
are legally almost identical, Theodore Valsamon even
refers to the example of St. Joseph and the Virgin Mary,
who were only betrothed to each other, still the Angel
called Mary, Joseph's wife (Matthew 1, 20). This also
explains why, when the Church took charge of divorce
procedures these had to be followed also by a couple

who were not yet married, but only betrothed and wanted
to break the betrothal. The authority of the Church to
deal and handle all marital affairs was sanctioned by
Emperor Alexios I Comnenos (1043-1118) who explicitly
stated that betrothal could be broken only through
divorce (P.G. 137, 802-803)

3) Stylianopoulos, op. ¢it. pp. 256-257
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The second part of the marriage service which

is called the proper marriage ceremony or the crowning

(L

service opens with Psalm 128 which was sung on the

steps of Solomon's temple when the levites were
entering the sanctuary on solemn feast days, and exhalts
the joy of family life, the prosperity and peace which

it brings to man, as the highest form of God's blessing(z).

The meaning of the marriage proper or crowning
service is to integrate the bridal pair into the very
mystery of God's Kingdom and Christ s love for His
Church. Their mutual consent, having already been given
in writing, when arranging the formalities of the marriage,
and expressed publicly a little while ago through the
act of exchanging the rings, undoubtedly is required
as a vital condition but it is not the very content of
the sacrament. After the doxological invocation
(Blessed is the Kingdom of the Father ...") which is
characteristic of the beginning of the sacramental
rites in the Orthodox Church, the great litany of peace
follows, Th?@etitions specifically related to the

couple besin with the significant reference to the

~ ” ~ .
1) Arorov8fa 1ol Zrepavduatoc nNToL tol Té&uov, bMiipbv

LU,O:O\LOv ﬁ ‘AYLoduarapLov, gﬁbooug AmoctoAwuflg Avanoviag
tig “Sdnolog 1fig EXA&Bog, ABfvar 1962 96

The earlier practice of an official dlalogué bétween the
priest and the couple regarding their mutual consent to

be married and the verification of the absence of any
marriage impediments is now usually omitted. For the
earlier practice see Trembelas, on. cit. p. 20. The

asking about the mutual consent is still recorded in the
rubrics of the present-day Euchologion of the Church

of Greece (ibid. pe 90). The coming of the couple to the
Church for nmarriage, and all the previous arrangements and
preparations, are assumed as indicating mutual consent.
Stylianopoulos, opn. cit. pe. 251 2) Meyendorff,on.cit.pe.37
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"communion in marriage"(l)e These petitions offer prayers
for :
1) the couple's salvation;
2) the blessing of their marriage as that in Cana

of Galilee; .
3) prudence, decency, self-control and happiness in
having children and a blameless life;
L) the granting of all their requests leading to
salvation.
Of the three prayers which follow, the first one
is concerned about the creation of Adam and Eve, their
blessing to multiply and dominate the earth and the
indissolubility of their conjugal bond and continues
with many references to God's blessings of 0ld Testament

couples. The prayef then asks God/Christ(a)

to bless
the couple's marriage as He blessed that in Cana of
Galilee, thereby showing that lawful marriage and
procreation from it is according to God's will. With
regard to material goods, the prayer significantly
asks that the couple may abound in them so that they
may also share them with others in need. The second
prayer refers to God as the Celebrant of mystical and

pure marriage, the Law-giver of physical marriage, and

the Provider of all spiritual and material blessings.

1) " t6v vOBv cuvantopfvev elc y&uou woivavlov" ( those
who are now being united in the (fellowship) communion
of marriage).

2) As in the case of the betrothal prayers, so also in
the prayers of the Crowning Service; a prayer often
begins by addressing God and then clearly develops

into an address of Christ without sharp differentiation.
Stylianopoulos, op. cite. pe 259

b g v

ey S ot Ay o A
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God is asked to bless the couple by granting them
concord of soul and body, possession of beautiful ‘
children, exaltation, fruitfulness, abundance of
material goods so that they may carry out philanthrppic
deeds and that they may live according to God's will

so that they may shine like stars in the eschatological

Kingdom(l). In the third prayer God, the Author of ?

(2)

marriage, is asked to conjoin, yokeor unite and crown

the couple in the bond of marriage and to grant them

offspring and happiness in children. As the service
continues, at the conclusion of the third prayer the
priest unites the right hands of the couple, placing
the bride's right hand in the right hand of the groom,
and this act symbolises the oneness of marriage.

Next follows the crowning service, during which
after blessing the crowns the priest places them over
the heads of the bride and the pgroom, and the best man
then exchanges them three times by placing the bride's

(3)

crown over the groom's head and vice versa .

1) Stylianopoulos, op. cit. p. 260

2) dppogov, oilenfov, oTedvwdov, gee Appendix II, p. 318
3) Ste. John Chrysostom mentions the custom of crowning
the Christian spouses as follows :"Crown are placed on
the heads of the spouses, as symbols of their victory

for they were nat _overcome by lusty pleasures"(Homilx 9
on I Timothy, P.G. 62, 546), Accordingly the custom is used
till to-day as a symbol of glory and honour bestowed by
the Church to the newlyweds, since they are considered
victors, consecrated to the sacredness of conjugal love
and to the ideals of Christian parenthood. The crowns are
made either of natural flowers and leaves of olive or
myrtle trees or of artificial lemon tree blossoms. After
the Church ceremony the crowns are kept safely in a
special place of the house near the Holy Icons, as
symbols and reminders of the sacredness of marriage.
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The crowning also signifies the royal dignity of
the family life., The bride and groom are crowned in
glory as potential parents and they are expected to
rule their new small kingdom, i.e., their household and
family in wisdom, justice and integrity according to
the will of GOdo(l)

Following the coronation, the spouses hear the
word of God from the Holy Scriptures, which include
the two most revealing sections of the New Testament
related to marriage. The first lesson is from the
fifth chapter of the epistle of St. Paul to the
Ephesians, where he draws the analogy of the unity
of husband and wife from the perfect and mysterious
unity of Christ with the Church., The second lesson
is from the Gospel of St. John (chaptgr 2, 1-11)
where Christ's presence at the marriage in Cana of
Galilee is recounted as well as His first miracle.

Together with the Scripture readings the sequence
of the prayers and petitions which follow, the Lord's
-prayer and the partaking of a common cup, remind
very vividly of the fact that the marriage service
was originally performed during the Eucharistic

(2)

liturgy o This eucharistic context is emphasised

1) Stylianopoulos, ops cit. po 2613 Ath. Kokkinakis,

(o] oCita PPo 74‘75
2; Meyendorff, op., cit. ppo 38-45; Stylianopoulos,
ibid. p. 263
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even more by the singing of the communion hymn(l)

whilst the bridegroom and bride partake of the cup.
The partaking of the common cup which replaced Holy
Communion(a) has its own symbolism in liturgical
tradition. As the wine is both sweet and sometimes
dry the partaking of the common cup symbolises the
common life, destiny and responsibility which the
spouses, now united into one bond, will have to share

together in success and failure, in poverty and riches, ﬁ

in joys and sorrows. The use of the comuon cup is

also a reminder of the first miracle that Christ did

(3

in Cana of Galilee.

I) Kovvovirby | Trembelas, op. cite ppe 60-69

2) It is not clear that the common cup as a liturgical
custom in Christian marriages arises only after the
marriage rite became detached from the Holy Zucharist
and as a substitute for Holy Communion (Stylianopoulos,
on. cit. pe 263), It seems that during several centuries
both Holy Communion and the common cup were affered to
the couple, Already a cun of milk and honey, immediately
after the cup of Holy Conmunion, was given to the couple
in the times of Tertullian and Hippolitus (late second
and early third centuries),(Trembelas, ibid. pe 26),

The codices of the marriage rite variously report lloly
Communion, the common cup of wine, and also a cup of
honey with almonds or walnuts. Some codices stipulate
that Holy Communion is to be given "if the couple is
worthy"(in one codex, only of the sacred Body; Stylianopoulos
ibid. pe 263). Such is the practice which also Symeon

of Thessaloniki repoxts as established practice during
his time., For Symeon, '"to be worthy" meant chiefly to

be married for the first time, Second-marriage couples
received only the common cup (Symeon of Thessaloniki,

On Matrimony, P.G. 155, 512D-513%A) TFor manuscript
evidence and comments see P, Trembelas, op. cit. pp. 12,
25, 60-69; Stylianopoulos, ope. cite po 263

The common cup is also offered in Jewish marriages according
to their tradition, After drinking the whe the groom breaks
the glass as a gesture of brealking all ties with other
unlawful relations or as a reminder that even in their
hanpiest moments, the Jewish believers must think and
remember the destruction of the Temple of Solomon,

C. Callinocos, op. cit. pe 654
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After the common cup is offered the priest, holding
the joined right hands of the bride and the groom, leads
them in a circular procession around a small table which
is in front of them, while he intones three hymns of
S5t. John Damascene which refer to the prophecy of Isaiah

about the virgin Dbirth of Christ, to the Holy Martyrs

who were crowned because of their victory in martyrdom, and

to Christ as the boasting of the Apostles and the
exaltation of the Martyrs. During this ceremonial
procession the congregation showers the newlyweds with
flower petals and rice as a token of their wishes to

the bride and grooﬁ for health, happiness and fertility.
As in the case of the rings, the circular procession

at this point 1is symbolic of the eternity and emphasises
marriage as a permanent commitment. This is the last
symbolic ritual of the service, signifying the
completion of the sacrament, the official presentation
of the newlyweds to the Christian community, and the

joy of the Church for the unity of the two in one and
for their dedication to the sacred duties of Christian
parenthood and to the ideals of the Christian family.
The conclusion of the marriage rite involves the final
blessing of the bridal couple, the removal of the crowns
from their heads, a final Trinitarian blessing and the

disnissal.
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It is in this Crowning service of the Greek Orthodox

Church that the communion of marriage between a man and

a woman is blessed by Gode. By first impression the
prayers and readings give a certain precedence to the
husband and seem also to place an accent on procreation,
But the heart of marriage is the oneness of the husband

and the wife (Ev_pflog 614 tfic ovZvylag ). This

(L)

oneness established by God s confirmed by Christ(a)
and repeatedly invoked by the marriage xite is decisive :
a oneness not only of body but of total life, a true and

full xotvuwvla yduov. Only such emphasis én the bond of

marriage as a sharing union can lead to a correct

interpretation of the precedence of the husband and also
of the accent on procreation. Marriage exists above all
for its own sake as a full communion of two persons

apart from all other considerations, including
child=bearing and the mutual roles of husband and wife.
in The context of the oneness of marriage, the precedence
of the husband, as much as the submission of the wife,
are also God's gifts(B). But they are gifts deeply

rooted in the total union of love where there is no

room for exploitation or subjugation in either direction,
but only welcome space for mutual obedience and selfless

service.

1) Genesis 2, 24
2) Mark 10, 8-9
3) Stylianopoulos, Ope Cite ppe 264-265
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(b) The Order of the Sacrament of Marriage

in the Greek Orthodox Church

The Betrothal Service

Deacon

Priest

Master, give the blessing,.

Blessed is our God, always now and ever,
and unto ages of ages.

Amen.
In peace let us pray to the Lord,

Lord have mercy (reveated after each petition).

For the peace that is from above, and for the
salvation of our souls, let us pray to the Lord.

For the peace of the whole world, for the
stability of the holy Churches of God and for
the union of all, let us pray to the Lord.

For this holy Temnle, and for those who with
fear of God, faith and piety enter therein,
let us pray to the Lord.

For our Archbishop ( name ), the honourable
Presbytery, of the Diaconate in Christ and
for all the Clergy and Laity, let us pray to
the Lord.

For the servant of God ( name of the bridegroom )
and for the handmaid of God ( name of the bride )
who are now betrothed to each other, and for
their salvation, let us pray to the Lord,

That there may be granted unto them children
for the continuation of the race and for all
their petitions for salvation, let us pray
to the Lord.

That perfect and peaceful love and help may
descend upon them, let us pray to the Lord.

That they may be preserved in concord and
steadfastness of faith, let us pray to the
Lord.

That they may be blessed in concord and
steadfastness of faith, let us pray to the
Lord.

That they may be protected in blameless life
and behaviour, let us pray to the Lord.
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That the Lord our God may grant unto them
honourable marriage and an undefiled
fellowship, let us pray to the Lord.

That we may be delivered from all tribulation,
wrath, danger and necessity, let us pray to
the Lord.

Protect us, save us, have mercy on us and
preserve us O God by Thy grace.

Having commemorated our most holy, undefiled,
ever~-blegssed and gloriocus Lady, ever-Virgin
Mary, the Mother of God, with all the Saints,
let us commend ourselves and one another and
our whole life to Christ our God.

¢ To Thee, O Lord.

For to Thee belong all glory, honour and
worship, to the Father, and to the 3on, and
to the Holy Spirit, now and ever and unto
ages of ages.

Amen.

: Let us pray

Priest :

Choir

Deacon

Choir

Priest

Choir

Lord have mercy.

0 eternal God, Who has brought into unity

those who were sundered, and has ordained for
them an urge for an indissoluble bond, Who did
bless Isaac and Rebecca and did make them heirs
of Thy promise; bless also these Thy servants,
guiding them unto every good work.

For Thou art a merciful God, Who loves mankind,
and to Thee we ascribe glory, to the Father,
and to the Son, and to the Holy Spirit, now

and ever and unto ages of ages.

Amen

Peace be to all.

And with thy spirit.

Let us bow our heads unto the Lord.
To Thee, O Lord.

0 Lord our God, Who has espoused the Church
from among the gentiles as a pure virgin;
bless these esvousals and unite and protect
these Thy servants in peace and concord.

For to Thee belong all glory, honour and
worship, to the ather, and to the 5on and

to the Holy Spirit, now and ever and unto ages
of ages.

Amen.
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Then taking the rings, the Priest raises his
hand so as to reach the Groom's forehead and

says :
The servant of God ( name ) is betrothed to
the handmaid of God ( name ) in the name of the

Father and of the Son and of the Holy Spirit.Amen.
( three times )

Facing the Bride and raising his hand with the
rings so as to reach the Bride's forehaed,; the
Priest then says :

The handmaid of God ( name ) is betrothed to

the servant of God ( name ) in the name of the
Father and of the Son and of the Holy Spirit.

Amen. ( Three times )

He then places the rings on the right hands

of the Bride and the Groom and whilst the best
man is called to exchange the rings three times
the Priest says the following prayer :

Let us pray.
Lord have mercy.

0 Lord our God, Who did accompany the servant
of Patriarch Abraham to Mesopotamia, when he
was sent to seelk a wife for his lord Isaac, and
by asking for water at a meeting by the well,
Thou did reveal unto him that he should betroth
Rebecca; do Thou bless also the betrothal of
these Thy servants ( name ) and ( name ) and
confirm the word of their »nromise. Strengthen
them in the holy union which is from Theej for
Thou hast created male and female from the
beginning and by Thee the woman is joined to
the man for help and for the continuation of
the human race. Thyself, O Lord our God, Who
has sent forth truth upon Thine inheritaence,
and Thy promise unto Thy servants our fathers,
even Thine elect ones from generation to
generation ; Look upon Thy servant (name)
and upon Thy handmaid ( N.) and make firm
their betrothal in faith and concord and truth
and love, For Thou O Lord has suggested for
a pledge to be given and be confirmed in all
things. By a ring authority was given to
Joseph in Zgyptj by a ring Daniel was honoured
in the land of Babylon; by a ring the sincerety
of Tliamar was revealed; by a ring our heavenly
rather showed mercy to the Prodigal son; for
He said "Place a ring in his right hand and
bring the fatted calf, sacrifice it, and eat
and malie merry'". Thy right hand, O Lord, made
Moses to encamp in the Red Sea, and by the Word
of Thy truth the heavens were established and
the earth was well founded; and the right hand
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of Thy servants shall be blessed also by
Thy mighty word and by Thine upraised arm.
Wherefore, O Lord, Thyself do Thou now bless
this puttin-on of rings with a heavenly
benediction, and let an Angel of the Lord
go vefore them all the days of their life.
For Thou art, He Who blesses and sanctifies
all things and unto Thee we ascribe glory
to the [ather and to the Son and to the
Holy Spirit, now and ever, ‘and unto ages of
agese.

Choir ¢ Amen.

B) The proper Marriage Ceremony or The Crowning Service

The Priest and the Choir intone the following
with the Refrain Glory to Thee, our God,
Glory to Thee in between the verses

Psalm (128)

Blessed are all they that fear the Lord.
Those who walk in His ways.

Thou shall eat the fruits of thy labours.
Blessed art thou, and happy shalt thou be,
Thy wife shall be as the fruitful vine;
upon the walls of thine house,

Thy sons like young olive-~branches,

round about thy table.

Behold, thus shall a man be blessed,

that fears the Lorde.

The Lord from out of Sion shall so bless thee,
that thou may enjoy the good things of
Jerusalem all the days of your life,

And may thou sce the sons of your sons;
Peace upon Israel,

Deacon Master give the blessing.

Priest Blessed is the Kingdom of the Father, and of
the Son and of the Holy Spirit, now and ever,

and unto ages of ages.
Choir : Amen,

.13

oo

In peace let us pray to the Lord.
Choir : Lord have mercy ( Repeated after each petition )

For the peace that is from above, and for
the salvation of our souls, let us pray to the
Lord.
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For the peace of the whole world, for the
stability of the holy Churches of God and
for the union of all, let us pray to the
Lord,

For this holy Temple, and for those who with
fear of God, faith and piety enter therein,
let us pray to the Lord,

For our Archbishop ( N. ), the honourable
Presbytery, of the Diaconate in Christ and
for all the Clergy and Laity, let us pray
to the Lord.

For the servants of God ( N. and N. ) who are
now joined together in the fellowship of
marriage and for their salvation, let us

pray to the Lord.

That this marriage may be blessed as the one
in Cana of Galilee, let us pray to the Lord.

That they may be granted prudence and the fruit
of the womb as is expedient for them, let us
pray to the Lord,

That they may be happy with the sight of sons
and daughters, let us pray to the Lord.

That they may be granted the enjoyment of
virtuous children and an upright life, let
us pray to the Lord.

That they may be granted as well as we all our
petitions which are unto salvation, let us
pray to the Lord.

That they as well as we may be delivered from
all tribulation, wrath, danger and necessity,
let us pray to the Lord.

Protect us, save us, have mercy on us and
preserve us O God by Thy grace.

Commemorating our most holy, undefiled,
ever-blesmed and glorious Lady, ever-Virgin
Mary, the Mother of God, with all the Saints,
12t us commend ourselves and one another and
our whole life to Christ our God,

To Thee, O Lord.

For to Thee belong all glory, honour and worship
to the Father and to the Sony, and to the Holy
Spirit, now and ever and unto ages of ages.

Amens
Let us praye.

Lord have mercys
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O most pure God, the Creator of all the
universe, Who out of Your love towards

mankind did transform the rib of our
forefather Adam into a woiian and blessed them
and said ""Increase and multiply and have
dominion over the earth'" and has made the twain
one member by the conjugal union, and for

this cause shall a man leave his father and
mother and shall cleave to his wife and the
two shall be one flesh, and those whom God

has joined together let no man put asunder:
Thou Who did bless Thy servant Abraham and
opening the womb of Sarah did malte him to be
the father of many nationsj Who did give Isaac
to Rebecca, and blessed their offspring; Who
did join Jacob unto Rachel, and from that
union did generate the twelve Patriarchs;

Who did unite Joseph and Asenath; giving unto
them as the fruit for their procreation
Ephraim and l{anasses; Who did accept Zacharias
and Elizabeth and did malie their offspring to
be the Forerunnerj; Who from the root of Jesse
did produce according to the flesh, the ever-
Virgin from whom Thou wast incarnate and born
for the salvation of humanikind; Who in Thine
ineffable grace and manifold goodness hast
come in Cana of Galilee to bless the marriage
there and to manifest that the lawful conjugal
union and childbearing is according to Thy
will: Do Thou, the same all-‘oly Master,
accept this supplication from us, Thy servants,
and as Thou were present there, so likewise

be present here with Thine invisible presence;
bless this marriage and grant to these Thy
servants ( N. and Ne. ) a peaceful life, length
of days, temperance, mutual love in the bond
of peace, perpetual generation, the grace of
bearing children, the unfading crown of glory.
Make them worthy to see their childrents children,
Preserve the conjugal fellowshi»n undefiled,
Give them heavenly dew from above from above
and abundance of earthly goods. Fill their
houses with wheat and wine and oil and with
every beneficence, that they may bestow in
turn upon the needy onesj granting also uato
those who are here present all those petitions
which are for their salvation. For Thou art the
God of mercy, compnassion and love towards
maniind, and to Thee we ascribe glory to the
Father and to the Son and to the Holy Spirit,
now and ever, and unto ages of ages.

Amen.
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Let us pray to the Lord.
Lord have mercy.

Blessed art Thou, O Lord our God; the Celebrant
of the mystical and pure marriage and the
Ordainer of the law of the physical marriage;

the guardian of incorruption and the good
Steward of our daily needs; Thyself, now, O
Master, who in the beginning did create man

and set him as king of the creation, and said :
"It is not good for man to be alone upon the
earth, let us make for him a helpmeet for him"
and Thou did take one of his ribs and made

woman; and when Adam saw her he said :"This is
now bone of my bones and flesh of my flesh. She
shall be called woman because she was talen out
of her man. For this cause shall a man leave

his father and mother and shall cleave to his
wife and they two shall be one flesh" and

"those whom God has joined together let no man
put asunder'"; Thyself now, O Master and Lord

our God, send down Thine heavenly grace upon
these Thy servants ( N. and N, ) and grant that
this handmaid may in all things be subject unto
her husband, and this Thy servant to be the head
of the woman, that they may live according to

Thy will., Bless them O Lord our God, as Thou

did bless Abraham and Sarah; Bless them O Lord
our God, as Thou did bless Isaac and Rebaccaj;
Bless them, O Lord our God, as Thou did bless
Jacob and all the Patriarchs. Bless them, O Lord
our God, as Thou did bless Joseph and Asenath.
Bless them, O Lord our God,; as Thou did bless
lMoses and Sephora. Bless them, O Lord our God,

as Thou did bless Joachim and Anna. Bless them,

0 Lord our God, as Thou did bless Zacharias and
Elizabeth. Protect them, O Lord our God, as Thou
did protect Noah in the Ark. Protect them, O Lord
our God, as Thou did protect Jonah in the belly
of the whale. Protect them, O Lord our God, as
Thou did protect the three holy Children from
the fire by sending upon them dew from heaven.
And let that gladness come upon them which the _
blessed Ste. Helen had when she found the precious
Cross. Be mindful of them,0 Lord our God,as Thou were
mindful of Tnoch, Shem and Elijah. Be mindful of then,
O Lord our God, as Thou were mindful of Thy holy
Forty Martyrs, sending down upon them crowns from
heaven, Be mindful, O Lord our God, of their
parents who nourished them, for the prayers of
parents make firm the foundations of houses.

Be mindful, O Lord our God, of Thy servants

in the Bridal party who have come together to
share this joy. Be mindful, O Lord our God of
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Thy servant ( N. ) and of Thy handmaid ( N. )

and bless them., Grant them the fruit of the womb,
fair offspring, concord in souls and bodies.
Exalt them like the cedars of Lebanon, as a
fruitful vine, Bless their labors with products
of the earthy, that having sufficiency in all
things, they may abound in every good work that
is acceptable unto Thee. Grant them to see their
children's children, like a newly-planted olive-
orzhard, round about their table, and having
obtained favour in Thy sight, they may shine

like the stars of heaven in Thee, O Lord our God,
to whom belong all glory, power, honour and
worship to the Father, VWho is from everlasting
and to Thy life-giving Spirit, now and ever,

and unto ages of ages.

Amen.
Let us pray to the Lord.
Lord have mercy.

0 Holy God, Who made man from dust and from his
rib did fashion a woman and joined with a helpmeet
for him, for so it pleased Thy majesty that man
should not be alone upon the earth, do Thou now,

0 Master, send down Thine hand from Thy holy
dwelling place and conjoin(*) this Thy servant (N)
and Thy handmaid (N), for by Thee woman is united
to man, Join them in concord, crown them in one
flesh, grant them the fruit of the womb and the
enjoyment of fair offspring. For Thine is the
might and Thine is the Kingdom and the power and
the glory, of the Father and of the Son and of

the Holy Spirit, now and ever and unto ages of
ages,

Amen.

Then the Priest blesses the Crowns and turning
to the Groom he raises the Crowns so as to reach
the Groom's forehead and says :

The servant of God (¥) is crowned for the handmaid
of God ( N ) in the name of the Father and of the
Son and of the Holy Spirit. Amen ( revpeating this
three times ).

Then turning to the liride the Priest raises the
Crowns s0 as to reach her forehead and says

The handmaid of God ( N ) is crowned for the
servant of God ( N ) in the name of the Father
and of the Son and of the Holy Spirit. Amen

( repeating this three times ).

(*) At this point the Priest joins the right hands of the
Bride and the Groom.




14,

Reader

Deacon

Reader

Deacon

Reader

Priest

Choir

se

.

=319-

The Priest then placing the Crowns on the
heads of the Groom and of the Bride intones
the 5th verse of the 6th Psalm :

0 Lord our God, crown them with honour and glory.

( repeated three times ). In the meantime

the best man standing behind the couvle "raises
the Crowns and interchanges them over their
heads three times. Then the readings of the
first lesson follows.

Thou hast set upon their heads crowns of
precious stones; they have asked for life
from Theej; and Thou hast given them length
of days (Psalm 21, verse 4).

Wisdon.

The Lesson is from the Ipistle of Paul to the
LEphesianse ( chayt. 5, 20-33 )

Let us attend.

Brethren, give thanks always for all things

unto God and the Father, in the name of our

Lord Jesus Christ, submitting jourselves one

to another in the fear of God. Wives submit
yourselves unto your own husbands, as unto the
Lord; for the husband is the head of the wife,
even as Christ is the head of the Churchj; and

He is the Saviour of the body. Therefore as the
Church is subject unto Christ, so let the wives
be to their own husbands in everything. Husbands,
love your wives, even as Christ alsc loved the
Church, and gave Himself up for her, that He
might sanctify her, cleansing her by the washing
of water by the word, that He might present her
unto Himself a glorious Church, not having spot
or wrinkle or any sucih thing; but that she should
be holy and without blemish. 350 ought men to
love their wives, as their own bodies. He that
loves his wife loves himself. For no man ever
hated his own flesh, but nourishes and cherishes
it, even as the Lord loves the Church; for we
are members of His body and of :His flesh and of
His bones. Tor this cause shall a man leave his
father and mother and shall cleave to his wife
and they two shall be one flesh. This is a great
mystery; but I speak concerning Christ and the
Church., Hevertheless let every one of you in
particular so love his wife even as himself; and
the wife see that she reverence her husband,

Peace be to you.

Alleluia, Alleluia, Alleluia,
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Wisdom. Let us attend to listen the Holy
Gospel.

Peace be with you all,
And with thy spirite.

The Lesson is from the Holy Gospel )
according to St. John. ( chapte 2, 1-11")

Glory to Thee, 6 Lord, glory to Thee.
Let us attend.

At that time, there was a marriage in Cana
of Galilee; and the mother of Jesus was
there. And both Jesus and His disciples
were also invited to the marriage., And when
they had no more wine the mother of Jesus
said to Him : They have no wine. Jesus said
unto her : Woman, what have I to do with
thee ? mine hour is not yet come. His mother
said to the servants : Do whatever He tells
youe. And there were set there six water-pot
of stone, after the manner of the purifying
of the Jews, containing two or three firkins
apiece, Jesus said to the them : Fill the
waterpots with water. And they filled them
up to the brim, And he said to them : Draw
out now and take it to the governor of the
feast. And they bare it. When the goverunor
of the feast had tasted the water that was
made wine, and knew not whence it was (but
the servants who drew the water knew) he
called the bridegroom and said to him :
Zvery man offers the good wine first, and
when men have well drunk, then that which
is worse. But you have kept the good wine
until now. This was the beginning of
miracles that Jesus did in Cana of Galilee,
where he manifested his glory and His
disciples believed on Him.

Glory to Theey O Lord, glory to Thee.

Let us all say, with all our soul and with
all our mind, let us say.

Lord have mercy. (repeated after each petition)

0 Lord Almighty, the God of our fathers, we
beseech Thee, hearken and have mercy.

Have mercy upon us O God, according to Thy

great mercy, we beseech Thee, hearken and
have mercy.
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Furthermore we pray for mercy, life, peace,
health and salvation of Thy servants ( N ) and

( N ) and for all those who have come together
in this great Mystery, expecting Thine great and
bountiful mercy.

For Thou art a merciful God, who loves mankind

and to Thee we ascribe glory, to the Father and
to the Son and to the Holy Spirit, now and ever
and unto ages of ages.

Amen.
Let us pray to the Lord.
Lord have mercy.

O Lord our God, Who in Thy saving providence

did vouchsafe by Thy presence in Cana of Galilee
to declare honourable the institution of marriage,
do Theu now preserve in peace and concord Thy
servants ( N ) and ( N ) whom it has pleased Thee
to join together. Make their marriage to be
honourable. Preserve in purity their conjugal
fellowship and grant them that their marital

life be spotless; and enable them to reach a

ripe old age following in purity of heart Thy
commandments. For Thou art our God, a God of
mercy and salvation and to Thee we ascribe glory,
together with Thine Father, who is from everlasting
and with Thirrall~Holy and kind and life-giving
Spirit, now and ever, and unto ages of ages.

Amen.,

Protect us, save us, have mercy on us and
preserve us, O Lord by Thy grace.

Lord have mercy.

That the whole day may be perfect, holy,
peaceful and sinless, let us pray to the lLord.

Grant this,; O Lord (repeated after each petition)

For an Angel of peace, a faithful guide and
guardian of our souls and bodies, let us
entreat the Lord.

For pardon and remission of our sins and
transgressions, let us entreat the Lord.

For all things which are good and profitable
to our souls and for the peace of the world, let
us cntreat the Lord.

That our last days may be Christian, painless,
blameless and peaceful and for a good defence
before the Judpgement seat of Christ, let us
entreat the Lord,

That we may pass the remaining time of ocur life
in peace and repentance, let us entreat the Lord,
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Having entreated for the unity of faith and

for the fellowship of the Holy Spirit, let us
commend ourselves and one another and our whole
life to Christ our God.

To Thee, O Lord,

Enable us, O Master, to dare call upon Thee,
our heavenly God and Father, in confidence and
uncondemned, saying :

Our Father, who art in heaven, hallowed be Thy
name; Thy Kingdom comej Thy will be done on
earth as it is in heaven. Give us this day our
daily bread, and forgive us our trespasses, as
we forgive those who trespass against us. And
lead us not into temptation, but deliver us
from evil.

For Thine is the Ilingdom, and the power, and
the glory, of the Father and of the Son and

of Lhe Holy Spirit, now and ever and unto ages
of ages.

Amen.,

Peace be with you all.

And with thy spirit.

Let us bow our heads unto the Lord.
Tc Thee, C Lord.

Let us pray to the Lord

( The common cuv is brought and the Priest
blesses it )

0 God, Who by Thy might has created all things
and establisned the world and adorned the crown
of all that were made by Thee, do Thou bless
with a spiritual blessing this common cup which
Thou grant to those who have been united in

the fellowship of marriage. For Thy name is
blessed and Thy kingdom is glorified of the
Father and of the Son and of the Holy Spirit,
now and ever, and unto ages of ages.

Amen.,

The Priest offers the common cup first to the
Bridegroom and then to the Bride, While they
sip three times the Choir intones the 13th
verse of the 116 Psalm

I will talze the cup of salvation and call
upon the name of the Lord.

i et et e e
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When this is completed the Priest leads the
Bridegroom and the Bride in a circular procession
around the table (three times). The best man
follows, nlacing his hands upon the crowns for
vrotection. The Choir and the Pecple intone

the following hymns

Rejoice, O Isaiah. The Virgin has conceived,

and she pave birth to a Son, Emmanuel, both

God and man. Orient is his name, whom magnifying
we call the Virgin blessed.

Holy HMartyrs, who have contended bravely and
were crowned, entreat the Lord to have mercy
on our souls.,

Glory be to Thee, O Christ our God, the pride
of the Apostles and the Martyrs'joy, whose
preaching was the consubstantial Trinity.

Then the Priest places his hand upon the crown
on the head of the Groom and says :

Be magnified, O Bridegroom, like Abraham, and

be blessed like Isaac, and be fruitful like

Jacob as thou go in peace, working in righteousness
the commandments of God.

Then placing his hand upon the crown on the
head of the Bride, the Priest says :

And thou, O Bride, Be magnified like Sarah,
and rejoice like Rebecca, and be fruitful
like Rachel, enjoying yourself with your ewn
husband and observing the limits of the law,

for in this way God is well pleased.

Let us pray.
Lord have mercy.

0 God, our God, who did go. to Cana of Galilee,
and blessed the marriage there, bless also

these Thy servants whom in Thy providence hast
joined in the fellowship of marriage. Bless
their comings in and their goings out, Replenish
their life with good things; and take up (*)
their crowns into Thy Kingdom preserving them
spotless, blameless and guiless, unto the ages
of ages.

Amene

(*) At this point the Priest removes the Crowns from the
heads of the Bride and the Bridegroom and places them over
the Gospel which is on the table,
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Peace be with you all

And with thy spirit.

Let us bow our heads unto the Lord.
To Thee; O Lord.

May the Father, the Son and the Holy Spirit,
the all-Holy, consubstantial and life-giving
Trinity, the one Divinity and Kingship,

bless you, and grant to you length of life,
fair offspring, progress in life and in faith,
and may you be filled with all the earthly
good things, and may to you be vouchsafed
also the enjoyment of the promised blessings
through the intercessions of the holy Mother
of God and of all the Saints.

Amen,
Glory to Thee, O God our hope, glory to Thee,

May Christ our true God, Who by His presence

in Cana of Galilee declared marriage to be

an honourable estate, through the intercessions
of His most pure Mother, of the holy and
glorious Apostles, of the holy God-crowned
Kings and equal to the Apostles Constantine

and Helen, of the holy martyr Procopius and

of all the Saints, have mercy upon us and

save us forasmuch as He is good and loves
mankind.

By the prayers of our holy Fathers, 0 Lord
Jesus Christ, our God, have mercy upon us and
save us.

Amen.
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(c¢) Concerning those who contract a second

marriage in the Greel Orthodox Church

In the Prayer-Book of Services which is currently
in use in almost all the Parishes of the Greek Orthodox
Church(l) there are the following two rubrics just at
the beginning of the Order of the Marriage Service
regarding those who contract a second or third marriage :

Rubric 1 is by Patriarch of Constantinople Nicephorus
the Confessor (806-315) :

" Whoever contracts a second marriage is
not to be crowned, but is barred from Holy
Communion for two years., Whoever contracts
a third marriage is barred for five years"(2),

Rubric 2 From the answers of the blessed letropolitan
of lNerakleia Nikitas regarding some inguiries
made to him by Bishop Constantine :

u According to precision it was not
customary to crown those entering a second
marriage. However, the custom (tradition)
of the Great Church does not observe these
things; but crowns are used for both those
entering second and third marriage, and no
one ever was denounced for this, except
being barred for one or two years from lloly
Communion. But also the celebrant priest 1s
not allowed to join the wedding reception,
according to canon 7 of the Neocesarea
Council'(3).

I) htapév PGXOXOXLOV, Enb. Anoorokuung Abauovfag, A@nvau 1962
2) "°0 6LYGLOQ ov cremavouraL, &ANG HOL EnvTupdTal 1A petara-=
Betv 10v OApuvrwv tvotnplov, CTU bbo+ & 6E tolyapog, névte"
ibid. Do 114

)Y TH pév 5,pL35La TOUQ ouyououg odn elwbe OTcoavouv N 6&

Ln( lcy&ung unquuLag cuvnesua, w4 tovalta ob napaTnpaurau,
EANE nal toTe fL(upuL( neel TpLYaﬂOLQ Tobg VUu@LHOUC orcmavovg
squLOnou, At ovbch oubenorr nap& tolTo svsquOn° nkﬁv Eva
n bedtepov Vpévov g felag elpyovrtar Kovveviac.  ANAG nau tév
Lspo\O‘qoavTa Toutoug np:GBUTEpOV, cuvbetmvelv auTotg ov vevd-
wiotar, rnetd 18v 7 Kavbva tfic v Naonabcapsba Zuvbéou"

ibid. p. 114
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(d) The Order of Service for those contracting
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Reader
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Choir

Deacon

a second marriage in the Greek Orthodox Church

(1)

: Amen.
: Holy God, Holy Almighty, Holy Immortal,

*

Master, give the blessing. b i

Blessed is our God, always now and ever,
and unto ages of ages.

have mercy on us (three times).

Glory be to the Father and to the Son
and to the Holy Spirit, now and ever and
unto ages of ages. Amen,

All Holy Trinity have mercy upon us.
Lord wash away our sins. Master, pardon
our iniquities., Holy One, visit and heal
our infirmities for Thy name's sake,
Lord have mercy (three times).

Glory be to the TFather and to the Son
and to the lHoly Spirit, now and ever
and unto ages of ages. Amen.

Our Father, Who art in heaven, hallowed be
Thy name; Thy Kingdom comej; Thy will be done
on earth as it is in heaven. Give us this
day our daily bread, and forgive us our
trespasses, as we forgive these who.
trespass against us. And lead us not into
temptation, but deliver us from evil,

For Thine is the Kingdom, and the power,

and the glory, of the Father and of the Son
and of the Holy Sv»nirit, now and ever and unto
ages of ages.

Amen.
(The Apolytikion (Collect) of the day is chanted).
(The Litany, see p. 311)

In peace let us pray to the Lord,

For the peace that is from above s

For the peace of the whole world .e.

For this holy Temple oeo

For our Archbishop coo

For the servants of God ( N ) and ( N ) and
for their protection and cohabitation in God,
let us pray to the Lord.

That they may live together well and in harmony,
let us pray to the Lorde.

Protect us, save us, soe
Having commemorated our most holy, ...

I) “Anolovdfla elg Alyanov, Miupbv 5hyordyiov,ep. cit. p. 315
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For to Thee belong all glory <.

Next follow section 3 (the blessing of the
couple), section 4 (the blessing of the rings)
and section 5 (the putting on of the rings)

as in pp. 312-313

O eternal God, Who has brought into unity
those who were sundered ..o '

0 Lord, our God, Who has espoused the Church
from among the gentiles ...

The servant of God ( N ) is betrothed ooo
The handmaid of God ( N ) is betrothed ...

Sections 6 to 11 from pp. 313 - 318 are
omitted and in their place the following
two prayers are said :

0 Master Lord, our God, Who cares for all and
provides for all, Who knows the secrets of
men and has the knowledge of all things, redeem
our sins and forgive the trespasses of your
supplicants, calling them to repentance and
granting them forgiveness of transgressions,
redemption of sins, forgiveness of voluntary
and involuntary trespasses. Thou Who knowest
the weakness of the human nature, the maker
and creator,; who forgave Raab and accepted
the repentance of the tax-collector, do not
count the sins of the ignorance of our youth,
For if Thou consider iniquities, O Lord, who
could stand before Thee, or who would be
justified before Thy presence ? For Thou only
art righteous, without sin, holy,all merciful,
compassionate, Who has pity on the sins of
men, Thou O laster, having accepted Thy
servants ( N ) and ( N ) unite them in mutual
love, Grant to them the restoration of the
tax-collector, the tears of the repentant
woman, the confession of the thief, so that
through their whole hearted repentance, and
fulfilling Thy commandments in harmony and
peace they may become worthy of Thy heavenly
Kingdom.

For Thou art the Steward of all and to Thee
we ascribe glory, to the Father and to the
Son and to the Holy Spirit, now and ever and
unto ages of apges.

Amen.
Peace be to all.
And with Thy spirit

Let us bow our heads to the Lord.
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Choir ¢ To Thee, O Lord.

Deacon Let us pray to the Lord.

Priest Lord Jesus Christ, Word of God, who was raised

on the honourable and life-giving Cross,; Who

tore apart the writ against us, and has delivered :
us from the dynasty of the devil, forgive the |
iniquities of Thy servants; for not bearing ,
the heat and the load of the day nor the flame :
of the flesh, they are now entering into ’
second marriage union, as Thou hast ordained '
through Thine selected vessel, Paul the
hpostle, who for us, the humble said that
"it is better to marry in the Lord, than

be aflame'., Thypself, as kind and loving
mankind, have mercy and forgive, wash away
and pardon our trespasses; for Thou hast
carried our weaknesses upon Thine shoulders®
for no one is is without sin not even if his
life is for one day only, or without blemish
except Thyself alone, Who without sin put on
flesh and has granted to us the eternal
impassibility. For Thou art the God of the
repentants and to Thee we ascribe glory to
the Father and to the 3on and to the Holy
Spirit now and ever and unto ages of ages.

ve

Choir ¢ Anen.

Following the above nrayers the service
continues from section 12 to the end of
section 26, exactly as in the proper

Order of the Sacrament of Marriase (1).

1) see ppe. 318 - 324 Comparing the Order of the Service
for a second marriage with the proper Order for the
Sacrament of marriage, apart from the provision already
mentioned about the bar of two years to participate

in loly Communion, the following differences may also

be noticed :

l. The Order of the service for a second marriage begins
with the acclamation "Blessed is our God always cee'

(pe 326), without this being followed at a later stage
with the doxological invocation "Blessed is the Kingdom
of the Father ..." (section 9 p. 314) which is
characteristic at the bepginning of all the sacrament
services in the Greelt Orthodox Church,

2o Although both, the rings and the crowns are used

also during the service for a second marriage, the

Order of the service in this case is not clearly

divided into two parts, as it is in the first cases,

See ppe 311 and 314; see also Euchologion (in Greek)
printed in Venice, 1570 and Ruchologion (in Greek)
printed in 1619, pp. n6° £f and op°ff in Cosin Library
University of Durham, which include the above service and
the provision for withholding the Holy Communion.
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(e) The Order for Re-establishing a Dissolved Marriqgg(l)

Deacon : Master, give the blessing. 3
Priest : DBlessed is our God, always now and ever,-

and unto ages of ages. ]
Choir ¢ Amen. '

Glory to Thee, O Lord, glory to Thee.
Blessed is the man who fears the Lord,
for God is great and dreadful to all
those who surround him. ‘
The Lord will endure His mercy for ever ]
and His testament is sincere. ;
Glory and riches in his house for the
hand of the Lord will stand by him

and His arm will protect him.

Thy wife shall be as the fruitful vine
unon the walls of thine house;

thy sons. like young olive plants

round about they table.

The Lord from our of S5ion

shall so bless thee that thou

may enjoy the good things of Jerusalem
all the days of thy life.

3lessed be the name of the Lord

now and for ever,

Deacon : (The Litany, see pe. 311)

In peace let us pray to the Lord.

For the peace that is from above ...

For the peace of the whole world ...

For this Holy Tenmple <o

For our Archbishop see

For the servants of God ( N ) and ( N ) who
are re-establishing their marriage and for the
granting to them of life without blemish,
unreproachable conduct and blameless behaviour,
let us pray to the Lord.

For the granting to them of cohabitation in
concord and love, progress in good works
and length of days, let us pray to the Lord.

1) ‘Anorovola 2xl Zravacvotboer Tépou Avalevy0€viwy,
Munpbv Gdyorbyrov, €nb. ‘Ancotohuufic Avaroviac, *ABRvoL,
1962, pp, 129 ff
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That they and we may be delivered from all
tribulation se-

Protect us, save us; c.e.

Having commemorated our most holy ...
For to Thee belong all glory c.. . E
Let us pray to the Lord. :
Lord have mercy.

Merciful Master, King of the ages, and
Creator of everything, Who has destroyed

the dividing wall of enmity and has granted
peace to the human race, we beseech Thee

and pray to Thee; look mercifully upon these
Thy servants ( N ) and ( N ) and pour upon
them your blessing. Restore the shaken peace
and sow the seed of mutual love in their
hearts, Grant them spiritual calmness and

an unreproachable life so that being in a
state of inner serenity they may enjoy

their own riches and give glory to Thee,

the only God of love, and the Father of

our Lord Jesus Christ, to whom every glory,
honour and worship is due, now and for ever
and unto ages of ages. Amen.

Glory to Thee, O God, our hope, glory to Thee,

May Christ our true God, through the
intercessions of His nmost pure Mother,
through the power of the life~giving Cross,
through the protection of the spiritual and
heavenly angels, through the supplications
of the glorious prophet and forerunner John
the Baptist, of the glorious and all-praised
Apostles, of the holy and glorious Martyrs,
of the holy and pious ascetics, of the holy
Martyr Procopius and of all the Saints,
have mercy upon us ans save us forasmuch as
He is good and loves mankind,

By the prayers of our holy Fathers, O Lord
Jesus Christ, our God, have mercy upon us
and save us. Amen,
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APPENDIX III
(a) The Canons of the Church of England
concerning marriage(l)
;
B 30 Of Holy Matrimony f
l. The Church of England affirms, according to our

Lord's teaching, that marriage is in its nature a
union permanent and life-long, for better for worse,
till death them do part, of one man with one woman,

to the exclusion of all others on either side, for

the procreation and nurture of children, for the
hallowing and right direction of the natural instincts
and affections, and for the mutual society, help,

and comfort which the one ought to have of the other,
both in prosperity and adversity,

2o The teaching of our Lord affirmed by the Church
of England is expressed and maintained in the Form
of Solemnization of Matrimony, contained in the
Book of Common Frayer,

3. It shall be the duty of the minister, when
application is made to him for matrimony to be
solemnised in the Church of which he is the minister,
to explain to the two persons who desire to be
married the Church's doctrine of marriage as herein
set forth, and the need of God's grace in order that
they may discharge aright their obligations as
married persons.

B 31 Of certain impediments toc marriage

1, No person who is under sixteen years of age shall
marry, and &ll marriages purported to be made between
persons elither of whom is under sixteen years of age
are void.

2e Yo person shall marry within the degrees expressed
in the following Table, and all marriages purported
to be made within the said degrees are void,

1) The Canons of the Church of England, promulgated by
the Convocations of Canterbury and York in 1964 and 1969,
London, S.P.C.K. 1969 pp. 22 -25
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A Table of Kindred and Affinity

A man may not marry his

A woman may not marry with her

mother

daughter

adopted daughter
father's mother
mother's mother

son's daughter
daughter's daughter
sister:.

wife's mother

wife's daughter
father's wife

son's wife

father's father's vwife
mother's father's wife
wife!'s father's mother
wife's mother's mother

wife's daughter's daughter

wife's son's daughter
son's son's wife
daughter's son's wife
father's sister
mother's sister
brother's daughter
sister's daughter

In this Table the term

father

son

adopted son

father's father

mother's father

son's son

daughter's son

brother

husband's father
husband's son

mother's husband
daughter's husband
father's mother's husband
mother's mother's husband
husband's father's father
husband's mother?'s father
husband's son's son
husband's daughter's son
son's daughter's husband
daughter's daughter's husband
father's brother

mother's brother
brother's son

sister's son

'brother' includes a brother

of the half-blood, and the term 'sister' includes a

sister of the half-blood.

This Table shall be in every Church publicly set up
and fixed at the charge of the parish.

B 32 Of certain impediments to the sclemnization

of matrimony

No minister shall solemnize matrimony between two
persons either of whom (not being a widow or widower)
is under twenty-one years of age otherwise than in )
accordance with the requirements of the law relating
to the consent of parents or guardians in the case
of the marriage of a person under twenty-one years of

age,
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B 33 Of the duty of the minister to inguire as to i
lupediments :

It shall be the duty of the minister, when application
is made to him for matrimony to be solemnized in the
church or chapel of which he is the minister, to inquire
whether there be any impediment either to the marriage
or to the solemnization thereof, '

B 34 Of requirements preliminary to the solemnization

of matrimony

1. A marriage according to the rites of the Church
of England may be solemnized :

a after the publication of banns of marriage ;

b on the authority of a special licence of marriage
granlted by the Archbishop of Canterbury or any
other person by virtue of the Ecclesiastical
Licences Act, 1533 (in these Canons, and in the
statute law, referred to as a 'special licence');

c on the authority of a licence {other than a
special licence) granted by an ecclesiastical
authority having power to grant such a licence
(in these Canons, and in the statute law, referred
to as a 'common licence') ; or

d on the authority of a certificate issued by a
superintendent registrar under the provisions of
the statute law in that behalf,

2. The Archbishop of Canterbury may grant a special
licence for the solemnization of matrimony without
the publication of banns at any convenient time or
place not only within the province of Canterbury but
throughout all England,

3, The Archbishop of each province, the Bishop of
every diocese, and all others who of ancient right

have been accustomed to issue a common licence may
grant such a licence for the solemnization of matrimony
without the publication of banns at a lawful time and
in a lawful place within the several areas of their
jurisdiction as the case may be ; and the Archbishop

of Canterbury may grant a coumon licence for the

. same throughout all England.
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B 35 O0f rules to be observed as to the preliminaries

and to the solemnization of Holy Matrimony

1. In all matters pertaining to the granting of
licences of marriage every ecclesiastical authority
shall observe the law relating thereto,

2e In all matters pertaining to the publication
of banns of marriage and to the solemnization of
matrimony every minister shall observe the law
relating thereto, including, so far as they are
applicable, the rules prescribed by the rubric
prefixed to the office of Solemnization of
Matrimony in the Book of Common Prayer.,

3. A marriage may not be solemnized at any unseasonable
hours but only between the hours of eight in the
forenoon and six in tsne afternoon.

4. Every marriage shall be solemnized in the presence
of two or more witnesses beslides the minister who
shall solemnize the same,

S When matrimony is to be solemnized in any church,
it belongs to the minister of the parish to decide
what music shall be played, what hymns or anthems
shall be sung, or what furnishings or flowers
should be placed in or about the church for the
occasion,

B 36 Of a service after civil marriaze

1. If any persons have contracted marriage before
the civil registrar under the provisions of the
statute law, and shall afterwards desire to add
thercto a service of Solemnization of Matrimony,
a minister may, if he see fit, use such form of
service, as may be sanctioned by lawful authority,
in the church or chapel in which he is authorized
to exercise his ministry : Provided first, that
the zinister be duly certified that the civil
marriage has been contracted, and secondly that
in regard to this use of the said service the
minister do observe the Canons and regulations of
the Convocations for the time being in force,

2, In connection with such a service there shall be
no publication of banns nor any licence or
certificate authorizing a marriage; and no record
of any such service shall be entered by the
minister in the resgister books of marriages
provided by the Kegistrar General.
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(b) The Form of Solemnization of Matrimoqy(l)

( According to the 1662 Book of Common Prayer )

First the Banns of all that are to be married together
must bz published in the Church three several Sundays,
during the time of IMorning Service, or of Zvening Sarvice,
(if there be no llorning Service) immediatcly after the
second Lesson; the Curate saying after the accustomed
manner,

I PUBLISH the Banns of Marriage between N, of --=- and
N. of ===, If any of you know cause, or just impediment,
why these two persons should not be joined together in
Holy Matrimony, ye are to declare it. This is the first

(second, or third) time of asking.

And if the persons that are to be married dwell in
divers Farishes, th= Banns must be asked in both Parishes;
and the Curate of the one Parish shall not solemnize
Matrimony betwixt them, without a Certificate of the
Banns being thrice asked, from the Curate of the other
Parish.

At the day and time appointed for solemnization

of Matrimony, the persons to be married shall come into
the body of ths Church with their friends and neighbours;
and there standing toszether, the Man on the right hand,
and the 'Yoman on the left, the Priest shall say,

DEARLY beloveid, we are gathered together here in the
sight of God, and in the face of this congregation, to
Join together this Man and this Woman in holy Matrimony;
which 1s an honourable estate, instituted of God in the
time of man's innocency, signifying unto us the mystical.
union that 1s betwixt Christ and His Church; which holy
estate Christ adornsd and beautified with his presence,
and first miracle that he wrought, in Cana of Galilee;
and is commended of Saint Paul_to be honourable among
all men; and therefore is not by any to be enterprised,
nor taken in hand, unadvisedly, lightly, or wantonly, to

satisfy men's carnal lusts and appetites, like brute

1) The Book of Common Prayer, and administration of the
Sacraments and other rites and ceremonies according to
the use of the Church of England, Oxford, Printed at the
University Press, n.d. pp. 362=373
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beasts that have no understanding; but reverently,
discreetly, advisedly, soberly, and in the fear of
God; duly considering the causes for which Matrimony
was ordained,

First, It was ordained for the procreation of children, 4
to be brought up in the fear and nurture of the Lord, r
and to the praise of his holy Name,

Secondly, It was ordained for a remedy against sin, and
to avoid fornication; that such persons as have not the
glft of continency might marry, and keep themselves
undefiled members of Christ's body.

Thirdly, It was ordained for the mutual society, help,
and comfort, that the one ought to have of the other,

both in prosperity and adversity. lnto which holy
estate these two persons present come now to be joined. J
Therefore if any man can shew any just cause, why they |
may not lawfully be joined together, let him now speak,

or else hereafter for ever hold his peace.

And also speaking unto the persons that shall be
married, he shall say,

I REQUIRE and charge you both, as ye will answer at the
dreadful day of judgement when the secrets of all hearts
shall be disclosed, that if either of you know any
impediment, why ye may not be lawfully joined together
in Matrimony, ye do now confess it, Ior be ye well
assured, that so many as are coupled together otherwise
than God's Word doth allow are not joined together by
God; meither is their Matrimony lawful.

At which day of Marriage, if any man do alledge
and declare any impediment, why they may not be coupled
together in Matrimony, by God's Law, or by the Laws of
this xealm; and will be bound, and sufficient sureties
with him, to the parties; or else put in a Caution
(to the full value of such charpes as the persons to be
married do thereby sustain) to prove his allegation:

then the solemnization must be deferred, until such
as the truth be tried,
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If no impediment is alledged, then shall the

Curate say unto the Man,

N, WILT thou have this Woman to thy wedded wife, to live
together after God's ordinance in the holy estate of
Matrimony ? Wilt thou love her, comfort her, hohour,
and keep her in sickness and in health; and, forsaking
all other, keep thee only unto her, so long as ye both
shall live ?

the Man shall answer,

I will,

Then shall the Priest say unto the Woman,

N. WILT thou have this Man to thy wedded husband,
to live together after God's ordinance in the holy
estate of Fatrimony? Viilt thou obey him, and serve
him, love, honour, and keep him in sickness and in
health; and, forsaking all other, keep thee only unto
him, so long as ye both shall live ?

The Woman shall answer,

I will,

Then shall the Minister say,

Who giveth this Woman to be married to this Man ?

Then shall they give their troth to each other in
this manner,

The Minister, receiving the Woman at her father's
or friend's hands, shall cause the lian with his right
hand to take the Woman by her right hand, and to say
after him as followeth.

I N, take thee N. to my wedded wise, to have and to
nold irom this day 1orward, ror better tor worse, for
richer tor poorer, in sickness and in healtn, to love
and to cherish, till death us do part, according to
God's holy ordinance; and thereto I plight thee my
troth.

Then shall they loose their hands; and the Woman

with her right hand tsking the Man by his right hand,
shall likewise say after the Minister,
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I N, take thee N, to my wedded husband, to have and
to hold from this day forward, for better for worse,
for richer for poorer, in sickness and in health, to
love, charish, and to obey, till death us do part,
according to God's holy ordinance; and thereto I give
thee my troth.

Then shall they again loose their hands; and the
lMan shall give unto the Woman a Ring, laying the same
upon the book with the accustomed duty to the Priest
and Clerk, And the lriest, taiing the Ring, shall deliver |
it unto the ian, to put it upon the fourth finger of 4
the Voman's left hand., And the Man holding the Ring
there, and taught by the Iriest, shall say,

WITH this king I thee wed, with my body I thee
worship, and with all my worldly goods I thee endows:
In the Name of the Father, and of the Son, and of the
Holy Ghost. Amen

Then the Man leaving the Ring upon the fourth

finger of the Voman's left hand, they shall both
kneel down; and the llinister shall say,

Let us pray. ;
O ETERNAL God, Creator and FPreserver of all mankind,
Giver of all spiritual grace, the Author of everlasting
life; Send thy blessing upon these thy servants, this

man and this woman, whom we bless in thy Namej; that,

as Isaac and Rebecca lived faithfully together, so
these persons may surely perform and keep the vow and
covenant betwixt them made, (whereof this Ring given
and received is a toxen and pledge,) and may ever
remain in perfect love and peace together, and live
according to thy laws; through Jvesus Christ our Lord.
Amen,

Then shall the ¥Mriest join their right hands
together, and say,
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Those whom God hath joined together let no man

put asunder.

Then shall the FKinister speak unto the people,

FORASMUCH as N, and N. have consented together in
holy wedlock, and have witnessed the same before God
and this company, and thereto have given and pledged
their troth either to other, and have declared the

same by giving and receiving of a Ring, and by joining

of hands; I pronounce that they be Man and Wife together,

In the Name of the Father, and of the Son, and of the
Holy Ghost, Amen,

And the liinister shall add this Blessing.

GOD the Father, God the Son, God the Holy Ghost, bless,
preserve, and keép you; the Lord mercifully with his
favour look upon you; and so fill you with all
spiritual benediction and grace, that ye may so live
together in this life, that in the world to come ye
may have life everlasting. Amen,
Then the Minister or Clerks, going to the Lord's Table,

shall say or sing this Fsalm following.

Beati omnes. Psalm 128,

BLESSED are all they that fear the Lord:
and walk in his ways.
For thou shalt eat the labour of thine hands:
O well is thee, and happy shalt thou be,
Thy wife shall be as the fruitful vine

upon the walls of thine house;
Thy children like the olive=branches :
round about thy table.
o, thus shall the man be blessed :
that feareth the Lord,
The Lord from out of Sion shall so bless thee :
that thou shalt see Jerusalem in prosperity all
thy 1life long ;
Yea, that thou shalt see thy children's children :

and peace upon Israel.
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Glory be to the Father, and to the Son,
and to the Holy Ghost;

As 1t was in the beginning is now, and ever
shall be : world without end. Amen.

or this rsalm.

Deus misereatur, Psalm 67.

GOD be merciful unto us, and hless us :
and shew us the light of his countenance,
and be merciful unto us,
That thy way may be known upon earth :
thy saving health among all nations.
Let the people praise thee, O God :
yea, let all the people praise thee,
O let the nations rejolce and be glad :
for thou shalt judge the folk righteously,
and govern the nations upon earth,
Let the people praise thee, O God :
yea, let all the people praise thee.
Then shall the earth bring forth her increase :
and God, even our own God, shall give us his blessing.
God shall bless us :
and all the ends of the world shall fear him,
Glory be to the Father, and to the Son :
and to the Holy Ghost j
As it was in the beginning, is now
and ever shall be : world without end. Amen,
The Fsalm ended, and the Man and the Woman

kneeling before the lord's Table, the Priest standing
at the Table, and turning his face towards then,

shall say,

Lord, have mercy upon us.
Angwer. Christ, have mercy upon us.

Minister. Lord, have mercy upon us,
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OUR Father, which art in heaven, Hallowed be thy
Name, Thy kingdom come. Thy will be done, in earth as
it is in heaven. Give us this day our daily bread,
And forgive us our trespasses, As we forgive them
that trespass against us, And lead us not into

temptation; But deliver us from evil, Amen,

Minister. O Lord, save thy servant,

and thy handmaid;

Answer. Who put their trust in thee,.
Minister, O ILord, send them help from thy holy place;
Answer. And evermore defend them,

Minister. Be unto them a tower of strength,
Answer. From the face of their enenmy,
Minister, O Lord, hear our prayer,

Answer, And let our cry come unto thee,
Minister

O GOD of Abraham, God of Isaac, God of Jacob,
bless these thy servants, and sow the seed of eternal
life in their hearts; that whatsoever in thy holy Word
they shall profitably learn, they may in deed fulfil
the same, Look, O Lord, mercifully upon them from
heaven, and bless them, And as thou didst send thy
blessing upon Abraham and »~arah, to their great
comfort, so vouchsafe to send thy blessing upon these
thy servants; that they obeying thy will, and alway
being in safety under thy protection, may abide in
thy love unto their lives' end; through Jesus Christ
our Lord. amen.
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This Prayer next following shall be omitted,
where the Woman is past child-bearing.

O MERCIFUL Lord, and heavenly Father, by whose
gracious gift mankind is increased; We beseech thee,
assist with thy blessing these tWo persons, that
they may both be fruitful in procreation of chiidren,
and also live together so long in godly love and
honesty, that they may see their children christianly
and virtuously brought up, to thy praise and honour;
through Jesus Christ our Lord, Amen.

O GOD, who by thy mighty power hast made all
things of nothing; who also (after other things set
in order) didst appoint, that out of man (crecated
after thine own image and similitude) woman should
take her beginning; and, knitting them together,
didst teach that it should never be lawful to put
asunder those whom thou by latrimony hadst made one:
O God, who hast consecrated the state of Matrimony
to such an excellent wmystery, that in it is signified
and represented the spiritual marriage and unity
betwixt Christ and his Church; Look mercifully upon
these thy servants, that both this man may love his
wife, according to thy Word, (as Christ did love
his sjouse the Church, who ;ave himself for it,
loving and cherishing it even as his own flesh,)
and also that this woman may be loving and
amiable, faithful and obedient to her husband; and
in all quietness, sobriety, and peace, be a
follower of holy and godly matrons. O Lord, bless
them both, and grant them to inherit thy
everlastiug kingdom; through Jesus Christ our Lord,

Ameno
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Then shall the Priest say,

ALMIGHTY God, who at the beginning did create
our first parents, Adam and Eve, and did sanctify and
join them together in marriage; Pour upon you the
riches of his grace, sanctify and bless you, that
ye may please him both in body and soul, and live
together in holy love unto your lives! end. Amen,

After which, if there be no Sermon declaring the

duties of Man and Wife, the Minister shall read as
followeth.

ALL ye that are married, or that intend to take
the holy estate of Matrimony upos you, hear what the
holy Scripture doth say as touching the duty of
husbands towards their wives, and wives towards
their husbands.-

Saint Paul, in his Epistle to the Ephesians,
the fifth Chapter, doth give this commandment to all
married men; Husbands, love your wives, even as
Christ also loved the Church, and gave himself for
it, tnat he might sanctify and cleanse it with the
washing of water, by the Word; that he might present
it to himself a glorious Church, not having spot,
or wrinkle, or any such thing; but that it should be
holy, and without blemish., So ought men to love
their wives as their own bodies. He that loveth his
wife loveth himself; for no man ever yet hated his
own flesh, but nourisheth and cherisheth it, even
as the Lord the Church : for we are members of his
body, of his flesh, and of his bones. For this cause
shall a man leave his father and mother, and shall
be joined unto his wife; and they two shall be one
flesh, This 1s a great mystery; but I speak
concerning Christ and the Church. llevertheless,
let every one of you in particular so love his wife,

even as himself,
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Likewise the same Saint Paul, writing to the
Colossians, speaketh thus to all men that are married;
Husbands, love your wives, and be not bitter against
them.

Hear also what Saint Peter, the Apostle of
Christ, who was himself a married man, saith unEo
them that are married ; Ye husbands, dwell with your
wives according to knowladge; giving honour unto the
wife, as unto the weaker vessel, and as being heirs
together of the grace of life, that your prayers be
not hindered.

Hitherto ye have heard the duty of the husbhand
toward the wife, Now likewise, ye wives, hear and
learn your duties toward your hushands, even as it
is plainly set forth in holy Scripture.

Saint Paul, in the aforenamzd Zpistle to the
Zphesians, teacheth you thus; UWives, submit yourselves
unto your own husbands, as unto the Lord. For the
husband is the head of the wife, even as Christ is
the head of the Church: and he is ﬁhe Saviour of the
body. Therefore as the Church is subject unto Christ,
s0 let the wives be to their own husbands in every
thing. And again he saith, Let the wife see that she
reverence her husband.

And in his Epistle to the Colossians, Saint Paul
giveth you this short lesson; Wives, submit yourselves
unto your own husbands, as it is fit in the Lord,

Saint leter also doth instruct you very well,
thus saying ; Ye wives, be in subjection to your
own husbands; that, if any obey not the Word, they
also may without the Word be won by the conversation
of the wlives; while they behold your chaste

conversation coupled with fear., Whose adorning,
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let it not be that outward adorning of plaiting the
hair, and of wearing of gold, or of putting on af
apparel; obut let it be the hidden man of the heart,

in that which is not corruptible; even the ornament

of a meek and quiet spirit, which is in the sight

of God of great price. For after this manner in the
old time the holy women also, who trusted in God,
adorned themselves, being in subjection unto their

own husbands; even as Sarah obeyed Abraham, calling
him lord; whose daughters ye are as long as ye do well,

and are not afraid with any amazement.

It is convenient that the new-married persons
should receive the holy Communion at the time of
their Marriage, or at the first opportunity after
their Marriage.
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APPSNDIX IV ;

(a) English-Greek glossary of some terms used |

in connection with the Law of Marriage and
Divorce ;
Abduction "Anaywyf-dpnay é
Abortion "Entpwotc-ALBAuotg '
Abuse ‘YRplzw
Adopt, to YC?GETQ,
adoption viodeola
Adultery, Motxega,
adulterer, HOLYOG,
adulteress porxaArlc
Affinity "Avyrotela
Age, (Hﬁuuia,
of majority, fvnktntéoswgz
capacity to marry LHAVOINTOL YAROV
Alimony Avotpoeh
Ancestor Mpbdyovog
¥ 3 P
Appeal BYETLC-AYWYN
Assault’, Ka%ouetaxstpuoug,
corporal, CONATLHT,
cruelty ouinpbing
’
Attempt Anénsup%
of reconciliation CURPLALOOEWG
’ »
Authorisation, EfovaLoddtnatg,
authorised efovoiLodotnueEvog
Banns, lpoavayyehla yéuov,
publication of, bnuoclevorg
Baptism Béntiotg

Best-man Nop&vvnpog-novundpog




Bigamy,
bigamist

Birth,
to give birth

Book of Services,
-Common Prayer

Bride
Bridegroom

Capacity,
to marry

Celibacy

Certificate
of marriage

Children,

son

daughter
brother
sister

Civil legislation
Civil marriage
Clandestinity
Cohabitation
Collusion
Compensation
Conception
Concubinage
Condescention
Conditions
Condonation
Conduct
Confusiony

of names
of offspring

Avvanfa

Alyapog

révvnoug

Yevvd

EbyoASyiov

h e

tupelog-yanppbde

‘Inovbtng
npbdc y&uov

'Avonto

.‘ . £
Hictomoutntindy

y&pov-otepavoybpts

TEuva,

vtbe
Buyatépa
&6EK¢6Q
&OEX@ﬁ

o

*AgTund Nonofealo

MoAvtiidg yépocg
AoBpoyanla
ZupBluoig
nunnatyvla
*anolnpfuouc
SOAANDLE
NaAianelo
LvynotdBaocig
”Opou—npoﬁno@&ocbg
* Avox#H

Avayoyn

E?vactg

ovopbtwy
Yovfig
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Connivance
Consanguinity

Consent,
of the couple

of the parents
of the guardian
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Zuvevoyxf

Tuyyéveia &F

atpatog
Luvalveoug

1ol Zelvyoug

Thv yovfwv -
100 unbendvog

of the adoptive parent tdv uioGetlv yovéwv

Conspiracy

Consummation
of marriage

Contract
Costs

Cousin
first cousins

Crime

Crowns
crowning

Cruelty
Custody
Custom
Damages
Death
Deceit

Declaration of
legitimacy

Decree Nisi

Degree of
relationship

Descendent
Desertion
malicious

Deviation

Discipline

Tvvopwola

‘Chonrfipmotc
y&uov 618 ovvovaflacg

ZunpdiaiLov
"EE oba

'BE&Bergoc
npwtefabéloLa

YEyninua

Ttépava
otéuig

Os

DHANPSTNG
'Envtponela
”EOLuov
’AnoCnquOLg
8&vatog

’ &

Andtn

AfAwoLg
vouiuonoLfoewg

Tereolounog &ndpacig
bralvylov
Badpnbe
cuyvevelag
*Andyovog

"Bynatéhevdug
, nondPoviocg
Anéuiroug

llevBapyla
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Disappearance
Dissolution
Divorce
a mensa et thoro
a vinculo
grounds for,
Dowary
Drunkenness
Duress
Economy
Endure, to
Engegement
ring
service
Evidance
Excuse
Family
Fear
Fine
Forgiveness
Foster Parents
Fraud

God-parent

Guardian
guardianship

Heir

High Court
Holy Orders
Husband
Illegitimate
Impediments

absolute
relative

"Apbvera
Av8Avoig
Aralfyrov

and noltng nal tpamélng

SotoTinby

Abyor brLaZuylou
MpotTia

MEOT

Bla

Otruovonla
‘Yropévo

" AppaBlvac

boanTuAl e,

dnotovbla
"Anbberivg
Hpbgaaic
OtnoyéveLa
®8Bog
lipdotipov
Evyxbpnoig-cuyyvhun
YioOfteg yovelg
Ablog

*Av&boyog

Fnbdepnbvag
nndenovela

KAnpovéuocg
flpnTtobiuctov
‘Iepwotn

‘0 obZuyog
"é6oc
Koibpata

dn8rvTa
oxetuid
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Impotence

Incest

Indissolubility
Inheritance

Injunction

In=laws
father=
mother-

Insane
lunatic

Invalid
marriage

Irregular

Irretrievable
breakdown

Judicial
separation

Jurisdiction

Licence
Bishop's
common
special

Maintainance
Mania

Marriage
first
second
third
illegal-unlawful
irregular
inexistent
monogamous
mixed
civil
ecclesiastical

Match-maker
Minor

Mistake
of identity

"Avinavéing

AtpoptEfa

‘aAbLéAvToy
¥Anpovonla

NRY 4
HVVOoLG

Nebepink
nefepbeg
nefep&

@esvoﬁkaﬁﬁg
entAnnTLrde

»
Anvpog
yénog

»
Aviinavovinbeg

*AvTinelpnevinde
nAovionde

Xwpronbg
€ dunaotinf dndecon

Avnarodoola

“Abera
gnLononuuf
notvf
eldunf

EuvtﬁpnOLg-buafpowﬁ
Movla

T&nocg
npltog
bebtepog
tpltog
?ap&vouog
?vtufavovuuég
avundotatog
rovéyanocg
rentde
noALTindeg
EnnAnoraotiuBe

MpoZevntfig
npofevihtpio
"AVAALE
Mé&vn

< ’

wg mpdg 18 npbowno
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Mourning Héveuuov

year £T0C ‘

|

Murder a8voc

to murder poveDY

plot to, ovvonwafla @8vou
murderer povibe
Nephew *Avegibe
Niece *AvepLé
Nullity *mbpworg

Obligation ‘Yroyxpéuwoug

Offence _ fratona

matrimonial ovZuyundv (dnarti8tng)
Order T&Z ¢

service Srorovdla
Parents Tovelg

father maTEpag

mother wntépa

grandparents nannolbbec

grandfather nanrolg

grandmother vrayt&
Parish 'Evopla

Penance ’?nuttuto

(s) emttlinia

Plot against "EniBovdf natd

the life TG Cwhic

Polygamy MoAvyapla

Precision *Auplpera

Pregnancy "Bynvpootvn

Prohibited degrees Amnyopeunfvou paduofl

Prostitution llopwvafa
Punish, to Tupwpl
punishment Tepwplo
Rape Braopbg

Reconciliation Tunpuilwoig
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Re-establishment ’AVGUGUTQULC
od a dissolved marriage \yofytog y&uov
Registrar MElapyoc
Registration AnErapyuunf np&ZLg
Relationship from Zvyvévera EE
consanguinity ?fuarog
affinity ayxvotelag
spiritual TvevpaTLih
adovtion vioBeoiag
guardianship undepoviag
diagram of ékéypauua
straight gquta
ascending avioloa
descending rnatioloa
collateral nAayla
Religion @enouefa
non-orthodox grsoééoiou
non-christians ) etcpbCpnonot
L3 P
Reponsible Inevluvog
responsibility vnattidng
Ring A?xrukfbb
engagement , appafivog
Ritual ‘Ieporoyia
Sacrament MUOT{]QLO\J
(s) nvotfipLa
? »’
Seduction AmonAavnoug
Separation Xwprondg
a mensa et thoro and oltng nal tpanting
Sex BlAov
sexual intercourse guvovola j
[} ° !
Signature Iroypapi
to sign vroyploew
Slave AOG)\.OC
slavery Soviefa
Solicitor Avinydpog
Sterility Erelpuoug
Step-father Natpuég
step~mother Hntpué
step-daughter npoyovf

step-son ntpoyovdg
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Suit
Threat
Treason (High)
Unnatural offence
Valid marriage
Void
Voidable
Vows of chastity
Ward of Court
Widow
widower
widowhood
Wife
wWill

Witness
(es)

"Aywyh
*AneuAf

’Eoxétn npoboofla

Napd pdorv napdntona

"Tynvpoe vénoc
”Anvpog
*Anvpdoipog
"Opuoc dyanfac
‘Ynd énitponelav
biruaotnplov
Xfpa
xfipog
xnpela
‘H obfvyog
Aradfinn

M&ptupog
whptupeg
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(b) Greek-English glossary of some terms used

in connection with the Law of Marriage and

*Avanla
"Ayyiotela
? ’
Aywyn
Yabeva (CEniondmou)
*Aberpde
"Abzhof
AMuontétla

*AsorovBic (' AppuaBdvog)
{ Iénov )

"AuptRera
”Anvpog

' Anvphopog
T anbpworg
*avéboyoc

"Aveobotoorg ( AuvBévrog
yéuov )

"Avegi& - Avedibe
PAVANLE

"Aviravog
"Avinavding
’Anoy8pevorg
’Anaywyf - ‘Apnayh
*andn

TAmelAf

'Andyovoc

*Andulioie

Divorce
Celibacy
Affinity
Suit
Bishop'!s Licence
Brother
Sister
Incest

Engagement service
lMarriage=-

Precision
Void
Voidable
Nullity
God~parent

Re-establishing of
a dissolved marriage

Niece~ nephew
Minor
Impotent
Impotence
Prohibition
Abduction
Deceit

Threat

Descendent

Deviation




*Andme pa
( ovpPLBacuod )
( p8vou )

'AnonAdvnoug

*Appapdv
( tvnorela )

] ,’
Aotuviuh
( NHowo8eola )

BaOubdg
( cuvyyevelag )

B&ntiLoLg
Bla
Buraoubg

Tapppde
( Hupefoc )

répog

npltoc )
debrepog )
tpltog )
na.pdvopoe )
Gvtinavoviunbdg )
&uvpoc )
Gvunéertatog )
wentbe )

TN NN TN SN N TN N N

MoAvtLndg )
Tévynoig

Tovetg
( NMotépag )
( tmtépa )

AontuAtoL
( &ppapdvog )

Avalbyiov
Avyanla
Avnaroboola

AwvnaoTfipLov
1] e
( exstAnoraotendv )
{ moAirtuindv )

Abhog
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Attempt of
(reconciliation)
(murder)
Seduction

Engegement
( Espousals )

Civil
{ Legislation )

Degree
( of relationship )

Baptism
Duress

Rape

Bridegroom

Marriage
( first )
( second )
( third )
( unlawful-illegal )
( irregular )
( null - void )
( inexistent )
( mixed )
(

civil )

Parents

( father )

( mother )
Ring

( engagement )
Divorce

Bigamy

‘
3
i
3
g.
it
|
}
i
;
g

Jurisdiction

Court
( ecclesiastical )
( civil )

Fraud




AovArefla
AoTlocg

*Eyyovbe
( &yyovh )

'Bynatéier g
”Eeuuov
"Butpworg (ApPrwoig)

’svninlooice
( EvANLE )
s

svopla

dEréberpog
( 2radérpn )

’BruBoulf :
( natd tfic Cwfig )

N
Entinmtinde
b4 '
( eniAnata )

’ . N
Lsmuononenn adbera

*Envtluio
( Envtlpia )

2. ’ - ,
Eoy&atn mpodoctioa
‘Etepbbofol
‘BrepbBpnonot
EdyorbyLov
‘HAvmnla
o&vatog
‘Ieporoyla
( b&ppaBdvog )
( y&pov )
‘Iepwolvn

Knbepovia
( Knbeubv )

Slavery
Slave

Grand-son
( grand-daughter )

Desertion
( malicious )
Custom

Abortion

Majority, age of
( emancipated )

Parish

Cousin
( cousin f.)

Plot(against
the life )

Epileptic-Iunatic
( Epilepsy )

Bishop's Licence

Penance
( penances )

High treason
Non-orthodox
Non=-Christians

Book of Services

( =of Common Prayer )

Age

Death

Ritual
( engagement )
( marriage )

Holy Orders

Guardianship
( guardian )

~356-

R sea g

R e I




=357-

KAnpovoufa 3 Inheritence i
( wAnpovoud ) ( to inherit ) ;
( #Anpovbuog ) ( heir ) %
KoAdjota Impediments i
( &dnbrvta ) ( absolute ) j
( oxetund ) ( relative ) - ;
AaBpoyanla Clandestinity ]
AnElapyoc Registrar :
( AnErapywnf] npdEig ) ( registration )
rbovg ( BL&Avoug ) Dissolution
Mavla Mania
Méptvpac Witness
( péptvpeg ) ( witnesses )
Mntépa Mother
( matépac ) ] ( father )
MnTpLd Step-mother
( matpudg ) ( step-father )
Muutdg TI'épog Mixed Marriage
Mvnc}eia Espousals
( appaBdvag ) ( engagement )
Movyela Adultery
( povyarfc ) ( adulteress )
( wouvyéec ) ( adulterer )
Movoyanfa Monogamy
MuotfipLov Sacrament
( pvothpLa ) ( sacraments )
N8Bog Illegitimate
NOnon Bride
( vupolog-yauppde ) ( bridegroom )
Napbvuppog (novundpocg) Best~man
olnovy&vera Family
olrovoula Economy
‘Ouo}oYia (8puog) Vows
ayonfacg of chastity

NoaAdanela Concubinage
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N&nnoc
( Tvayi& )

Nevbapy la

Medepéqg
( Mebepk )

NnévBipog
xpbvog

NMAé&vn
flodvyanla
NMopvela

Niotonotntindv y&uov
( otegovoyxbpte )

lipbyovoc

Mpoyovde
( mpoyovh )

Mpolna
MpoZevnthig

llpoUnobécetlg
( 8por )

llpSotinov
Npdpacig
llpwtelbberpor
ttelpuworg

Ttépava
( Ztépug - Zrepdvopa )

Tuyyévetra

%é alpatog )
ef ayywotetag )
TVEVUXT LKA )
vioOeolag )
¥néeuov[ag )
avioboa )
nqrboﬁoa )
gvletla )
nhayla )
SLéypappx )

INITNTNN NN TN NN
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Grand~-father
( grand-mother )

Discipline

Father-in=Law
( mother-in-law )

Mourning
year

Mistake-error
Polygamy
Prostitution

Certificate of marriage

Ancestor

Step-son
( step-daughter )

Dowary
Match-maker

Conditions
( presuppositions )

Fine

Excuse

First cousins
Sterility

Crowns
( crowning service)

Relationship

from consanguinity )
from affinity )
spiritual )

adoption )
guardianship )
ascending )
descending )

straight )
collateral )

diagram )

PN PN N TN SN SN TN NN
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Tuyvdun
TuyratéBaoeg

£brvyoc
(6 ofZvyog)
(4 obZvyog)
(ol obCvyor)

nhyxvoig

( dvoubtov )

( yovfig )
LOAANOLG
SuipBdiaiov
Tvvalveoig

( Zebyovg )

( yovéwv )

( undenbvog )

(

uioB&tov )

Térva
( vibdg )
( Buvyatépa )

T&ELvg
( &noroutia )

Tipwpla
( Tvpwed )

TpeArbg
‘YeplZw

Yio0&Tnotg
( vioBetd )

‘Yraftiog (dnebbuvog)
( dnartidTng )

*“Yroypush
( dmoypbow )

‘Yropnévn
“Yroypéuotig
s8PRog
povedw

( @ovibe )
( dévog )
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Forgiveness
Condescention

Spouse
( husband )
( wife ) -
( spouses )

Confusion
( of names )
( of prolis~offspring )
Conception
Contract
Consent
{ of the couple )
( of parents )
( of guardian )
( of adoptive parent )

Children
( son )
( daughter )

Order
( service )

Punishment
( to punish )

Lunatic, Insane
Abuse

Adoption
( to adopt )

Responsible
( resconsibility )

Signature
( to sign )

To endure

Obligation
Fear

To murder

( murd=rer )
( murder )




PuAf Race

Xfpa Widow
( xneela ) ( widowhood )
( xfipoc ) ( widower )
Xwpropbc Separation

( &xnd uoltng nal vpanélfe ) ( a mensa et thoro )
( yoplZw ) ( to separate )
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