AR
W Durham

University
Durham E-Theses

The law and penology of prison discipline

Peter Michael Quinn

How to cite:

Quinn, Peter Michael (1989) The law and penology of prison discipline. Unspecified thesis, Durham
University.

Use policy

The full-text may be used and/or reproduced, and given to third parties in any format or medium, without prior permission or
charge, for personal research or study, educational, or not-for-profit purposes provided that:

e a full bibliographic reference is made to the original source
e a https://etheses.durham.ac.uk/id/eprint/6459/ is made to the metadata record in Durham E-Theses
e the full-text is not changed in any way

The full-text must not be sold in any format or medium without the formal permission of the copyright holders.

Please consult the full Durham E-Theses policy for further details.

Academic Support Office, The Palatine Centre, Durham University, Stockton Road, Durham, DH1 3LE
e-mail: e-theses.admin@durham.ac.uk Tel: +44 0191 334 6107
https://etheses.durham.ac.uk


https://www.durham.ac.uk
https://etheses.durham.ac.uk/id/eprint/6459/
https://libguides.durham.ac.uk/open_research/etheses#s-lib-ctab-15326874-5
https://etheses.durham.ac.uk

The copyright of this thesis rests with the author.
No quotation from it should be published without
his prior written consent and information derived

from it should be acknowledged.

THE LAW AND PENOLOGY OF PRISON DISCIPLINE

VOLUME TWO (OF TWO VOLUMES)

PETER MICHAEL QUINN

BACHELOR OF CIVIL LAW

UNIVERSITY OF DURHAM

DEPARTMENT OF LAW

1989

,’/;'.'?\
AT
qgeyn

s o)

2 5 JAN 1330



FOOTNOTES

TABLE OF CASES

TABLE OF STATUTES

BIBLIOGRAPHY

APPENDICES:

1.

10.

11.

VOLUME TWO

The organisation of the Prison Department
and of typical institutions

H.0.P.D. Circular Instruction 35/1985
and adjudication forms

Summary of the recommendations of the
inquiries into prison discipline reviewed
in the text

Application for leave to apply for
judicial review: Terence Patrick Ewing,
August 1983 . -

The methodology of the Departmental
Committee on the Prison Disciplinary
System (The Prior Committee) 1984

Extract from the Manual on the Conduct of
Adjudications in Prison Department
Establishments, 1984 .-

Notice of the revision of the Manual on
Adjudications and comment thereupon

Comment upon the Green Paper "Private
sector involvement in the remand system"
1988 .

H.O0.P.D. Statement of Purpose,
14 November 1988 .

Draft Revision to Prison Rule 47 and
consequent amendments

Thanks

81

86

88

118

120

136

159

164

173

233

239



FOOTNOTES



10.

CHAPTER ONE

Foucault, M. (1977) Discipline and punish: the birth of the
prison, London, Peregrine Books, 235, 236.

See, eg, Sereney, G. (1977) Into that darkness, London, Picador.
Survivors described how the regime of Treblinka improved under its
last warden, Stangl, who would not tolerate infractions of the law
or internal regulations despite the camp's raison d'etre being to
exterminate its inmates.

Bottomley, A.K., Pease, K. (1986) Crime and punishment:
interpreting the data, Milton Keynes, Open U.P., 110-111.

McConville, S. (1981) A history of English prison administration,
Vol.1l, 1750-1877, London, Routledge and Kegan Paul, passim;
Radzinowicz, L., Hood, R. (1986) A history of English criminal
law, Vol.5, London, Stevens, passim; Cornish, W.R., Hart, J.,
Manchester, A.H., Stevenson, J. (1978), Crime and Law in
nineteenth century Britain, Dublin, Irish U.P., 71-87.

Fraser v Mudge 1975 3 All ER. 78.

R v Board of Visitors of Hull Prison ex parte St. Germain 1979
1 All ER. 701.

Quinn, P.M. (1972) "No place for man', Prison Service Journal,
kpril, 9. : :

Quinn, P.M. (1978) "High security prisons', Letter to the editor,
The Times, 3 April. See, too, McDermott, K., King, R.D. (1988)
"Mindgames: where the action is in prisons', 1988 Brit. J.
Criminol., 357, 369.

Marin, B. (1983) Inside justice, London, Associated U.P.

Home Office (1988) "Private sector involvement in the remand
system", London, H.M.S.0. Cm.434.



10.

11.

12.

13.

14.

15.

CHAPTER TWO

See, for example, Fitzgerald, M. (1977) Prisoners in Revolt,
London, Penguin, 25-37.

Home Office (1979) "Report of the committee of inquiry into the
United Kingdom Prison Services" (The May Report), London, HMSO,
Cmnd 7673, 90.

A memorandum to all governors and regional directors, dated

12 July 1988, informed them that a working party had been set up
to examine the present organisational structure of the Service
(Pilling, J.G. (1988) Shared mail box memo 90/1988. This was
later confirmed by way of H.0.P.D. (1988) Notice to staff 38/1988.

The demarcation between governor grades and prison officers was
formally removed with the introduction of a unified grade
structure with the implementation of the "fresh start" system of
management during 1987-1988. Prison service grades 1 to 5
presently carry out the functions formerly ascribed to the
"governor grade'.

15 to 16 Geo. 6 and 1 Eliz, 2 Ch.52.

Prison Act 1952 ss.1-5.

Prison Act 1952 s.6.

Prison Act 1952 ss.7-11.

Prison Act 1952 ss.12-32,

Prison Act 1952 ss.33-38.

Prison Act 1952 ss.39-42.
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NACRO; Jones, M., Cornes, P. (1977) Open prisons, London,
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Part 2 - Preliminaries

9. The time at which the adjudication starts should be recorded in the top right
hand corner. The revised form 1127 requires the time issues to be recorded, and

together the two documents will therefore show how long a prisoner had to prepare
liis defence.

10. Box 6 - If the inmate charged is present, a response must be recorded for
=very question. If a prisoner refuses to plead or attend, Box 9 or 10 should be
1sed, and Part 3 should show that the proper steps have been taken to advise the
prisoner of what will happen. If a prisoner asks for legal representation or
assistant, the details should be recorded in Part 3 (see paragraph 12 below).

Part 3 - Record of Hearing

11. Box 7 - This part of the form should be used to record the main points of
the adjudication; the record need not be verbatim. If further space is required,
additional sheets of A4 size paper should be inserted inside the cover with the
charge number from the outer cover written in the top right hand corner. The
forms 1127 and 254, written statements and any other material produced in evidence

should also be placed within the cover and all papers Jjoined by a tag through
he holes provided.

12. Part 3 should be used to record the details of a prisoner's application for
legal representation or assistance, the consideration given to it and the decision
reached. It should also record the steps taken if a prisoner refuses to plead or
attend; the reason for not proceeding with a charge (see paragraph 14 below);

ad journments and the reasons for them; and the date and time of the resumed hearing
following an adjournment.

Part 4 - Referrals

13. Box 8 - This section is only to be completed on the F256 for a Governor's

hearing. Referrals to the Regional Director will include charges described in
Rules 51(1)c and 52(1).

Part 5 - Outcome

14, Box 9 - If a charge is not proceeded with, the appropriate box in this
section should be ticked and the reason recorded in Part 3. The commonest reasons
may be that an inmate's EDR passes before the hearing can be completed, or an
unsentenced prisoner is discharged at court, acquitted or given a non-custodial
sentence. There may be other cases which fall into this category, eg. because the
prisoner is medically unfit for adjudication.

‘5. Box 10 - In every case where a prisoner is found guilty of a discipligary
offence, ne should be asked if he wishes to say anything in mitigation. This

%ectlon should record that he was given an opportunity to comment and what (if
inything) he said.

‘5.  Box 11 - The number of previous findings of guilt on disciplinary gharggs in
the current sentence should be entered in the space provided. Any case in which
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94.

95.

96.

97.

There should no longer be a rule . preventing full
restoration of remission.

The criteria for restoration should be simpler and more
objective.

Reasons should be given for refusing an application for
restoration.

The President and the Home Office should develop standard
documentation to assist consistent practice in different
establishments.

IMPLEMENTATION AND PRISON MANAGEMENT QUESTIONS

98.

99,

100.

Effective implementation of our recommendations requires a
higher priority for training.

There should be a review of grievance procedures, with
special regard to Canadian practice.

Management policy and practice in establishments with 1low

offence rates should be examined to see what lessons can be
learned for others.
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APPENDIX FOUR

Application for leave to apply for judicial review:
Terence Patrick Ewing, August 1983.
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Revised version of a hand-out given to participants
on the Third Command Course for Prison Governors,
Prison Service College, Wakefield, 1984

The following information is gathered from papers made available to me
by P3 Division of the Home Office.

Mr. Ewing was serving five years imprisonment for theft and various
offences of deception. He failed to return from home leave on 9.6.83
and surrendered to the gate officer at Cardiff Prison on 16.6.83 (ie.
unlawfully at large six days).

Two conditions of release on licence had been:

(a) to report to Miss Goodings, Probation Officer, Borough High
Street, London, SEl 1JG.

(b) to live at an address previously arranged by Miss Goodings.
Mr. Ewing had done neither.
He was charged with two offences under R47(21).

THE ADJUDICATION

" The governor's adjudication unfolded as follows:

A) The charge of failing to return, etc.

i) Mr. Ewing claimed that he had been too ill to return to the
prison and he produced a medical certificate which covered
part of the time of his absence. He asked to call, as a
witness, his general practitioner who, he alleged, would
say that he was too ill to return.

- Hearing adjourned. The deputy governor (Mr. Beer)
telephoned headquarters for guidance. The nature of the
guidance is not clear from the papers.

ii) The adjudication recommenced, the deputy governor saying
that he would not call the GP. He was satisfied that
Mr. Ewing had been ill, but believed he could have reported
back to the prison on time.

On the charge of "failing to return, etc.'" Mr. Ewing was ordered
to forfeit eighteen days remission. '

B) The charge of failing to comply with conditions, etc.

i) Mr. Ewing offered two lines of defence (though it could be
argued that they were statements in mitigation).

a) Though he did not report in person to Miss Goodings,
he did speak to her on the telephone.
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ACTIVITY WITHIN HOME OFFICE

On 14.9.83 a sequence of correspondence commenced between the Treasury
Solicitor, Legal Advisers Branch, P3 Division and Mr. Beer which, in
total, outlines that described above.

On 17.10.83, A.J. Langdon (Assistant Under Secretary of State, Prison
Department) wrote to Mr. Gillespie of the Private Office asking if the
Home Secretary would give a steer on Mr. Ewing's case (2). The need to
maintain governors' confidence was stressed. There was a fear that Mr.
Ewing would be seen to '"get away with it but that is of little signi-
ficance compared with the disadvantages of an adverse judgement'.

On 18.10.83, P3 Division wrote to Mr. Beer informing him that the Home
Secretary had decided to use Prison Rule 56(1) to set aside the awards.

(On 18.12.83, Home Office rejected solicitors' requests for an ex
gratia payment to compensate for time spent in custody during remission
time).

Further evidence as to Home Office thinking can be seen from
correspondence in the later issue of King (The Camp Hill case).
Correspondence reveals the following:-

13.12.83 Letter from Treasury Solicitor to Legal Advisers' Branch:

"You will remember the recent decision in the case of Mr. Ewing when,
although we had a strong case on the facts, it was decided to concede
the case in order to avoid a decision that governors' adjudications are
reviewable ..."

5.3.84 Letter from Quentin Thomas (Assistant Secretary, P3) to
Mr. Gillespie (Private Office):

"o.2) This is only the second occasion on which a prisoner has been
granted leave to apply for a review of a governor's hearing. In the
first case, Mr. Ewing, the Home Secretary decided to set aside the
award on 18 October, not because the adjudication was unsafe, but, on
the ground that any court judgment that governors' adjudications might
be subject to judicial review might spread alarm and despondency at a
time when we need their total confidence" (3).

Footnote
1) The power of Popplewell, J. to release a convicted prisoner,
who is not an appellant, on bail is questionable. I Thave

spoken with Philip Stevens (P3) and Graham Zellick
(University of London) who do not believe that such a power
exists. I have spoken to Mr. Ewing's solicitor, Mr. Gibbon,
who is, likewise, uncertain but tells me that since he asked
for bail for his client, and since it was granted, he did
not complain. The fact is that Mr. Ewing was released
immediately.
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2)

3)

Peter
Tutor

Current policy is to obtain a ministerial steer on all
prison cases Home Office consider contesting.

Of further interest in this correspondence is the following:

"...5) If the Divisional court does assert jurisdiction
over governors' adjudications then, in counsel's words '"it
follows as night does day" that governors will be held to
have a discretion, 1like Boards of Visitors, to grant legal
representation.

M. Quinn

Prison Service College

1984
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NOTICE TO STAFF 23/1984
TO ALL PRISON DEPARTMENT ESTABLISHMENTS

DEPARTMENTAL COMMITTEE ON THE PRISON DISCIPLINARY SYSTEM

The Home Secretary is establishing an independent Departmental Committee
to review the disciplinary system for inmates. A note of the Committee's

terms of reference is attached.

The Chairman of the Committee is Mr Peter J Prior CBE DL, and the other
membérs will be announced in due course. The Secretary to the Committee
is Mr & D Burgess, and the secretariat's address is Room 1106, Home Office,

Queen Anne's Gate, Londont SW1H 9AT (telephone 01-211-5237).

The Committee will no doubt announce arrangements for the submission of
evidence, and Headquarters will see that any announcement is drawn to the
attention of staff as quickly as possible. But staff will wish to be aware
of the establishment of the Committee now, so that they have an opportunity
to consider individually and collectively what views they want to give when

evidence is invited.

It is also to be expected that members of the Committee will wish to arrange

a programme of visits to establishments to inform themselves of the context
within which the disciplinary system operates and to talk to those concerned

in its operation. Arrangements for these visits will normally be made by the
Committee's secretariat, though members may from time to time get in touch direct
with Governors. T know that Governors and staff will wish to give members of

the Committee every assistance during their visits.

5 April 1984

P7 Division
Brison Department
Home Office A J LANGDON

Eccleston Square
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NOTICE TO INMATES

DEPARTMENTAL COMMITTEE ON THE PRISON DISCIPLINARY SYSTEM

The Home Secretary has appointed an independent Committee to look at
the disciplinary offences applying to prisoners, and the arrangements
for their investigation, adjudication and punishment. The Committee
wish to receive written evidence from interested organisations and
individuals, and are willing to receive evidence from individual
inmates. Members will be ready to talk individually to inmates about

the adjudication system during their visits to establishments.

The Notice beside this one sets out the Committee's terms of reference.
Also with it is a note which the Committee are sending out to prospective
witnesses suggesting the form which evidence might take and the matters
which the Committee would particularly like Qitnesses to cover in their

evidence.

Inmates should understand that the Committee's job is to review the
existing disciplinary system, and not to receive complaints about individual
cases in which an inmate may be dissatisfied with the outcome. Inmates
should therefore not complain about a particular adjudication or its
cutcome and refer to it only if it illustrates a general point which he

wishes to bring out in his evidence.
Evidence should be sent, not later than the end of July, to The Secretary,
Committee on the Prison Disciplinary System, Room 1106, Home Office,

Queen Anne's Gate, London SW1H 9AT.

Inmates wishing to give evidence to the Committee will be allowed an

additional letter, at their own expense, for the purpose of doing so.
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NOTICE TO STAFF 26/ 1984

TO ALL PRISON DEPARTMENT ESTABLISHMENTS

DEPARTMENTAL COMMITTEE ON THE PRISON DISCIPLINARY SYSTEM

Notice to Staff No 23/1984 announced the establishment and terms of reference
of this Committee. The membership of the Committee is as follows:-

Mr Peter J Prior, CBE, DL - Chairman

Mr H J Appleton -
Chairman of the Board of Visitors, HM Prison Gartree

Professor Stephen Cretney -
Faculty of Law, University of Bristol

Mr Richard W Davies -
Accountant and Businessman

Mr Trevor Phillips -
Producer, London Weekend Television

Mr P D J Scott, QC

Mrs Vivien Stern -
Director, National Association for the Care and Resettlement of Offenders

Mrs J Veale, JP -
Chairman of the Board of Visitors, HM Prison Channings Wood

Mr L J F Wheeler, CBE -
Regional Director, SW Region, Home Office Prison Department
As T indicated in the previous Notice, the Committee will be undertaking a series
of visits to a representative range of establishments, mainly in small groups and

possibly individually; and I am sure that they will be well received.

The Committee have announced arrangements for the collection of written evidence,
which they wish to have by the end of July. They have invited a number of
organisations to give evidence, including the relevant Trade Unions and Staff
Associations. But I understand that individual members of staff are most welcome
to submit evidence also, and anyone wishing to do so should take note of the
guidance in the attached note issued by the Committee as to the form and content
of written evidence. A small additional supply of these notes is being sent to
each establishment with this Notice. Further copies can be obtained from the

Secretary to the Committee, Room 1106, Queen Anne's Gate, London SWI1H 9AT.

A J Langdon

Prison Department
Home Office
Eccleston Square

17 May 1984 [S)
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APPENDIX SIX

Extract from the Manual on the Conduct of Adjudications
in Prison Department Establishments, 1984
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Preface

The first booklet of guidance for the conduct of an adjudication by a Board
of Visitors was issued in April 1977, and it came to be known as the ‘green
booklet'. It derived from recommendations in the report of a Prison Department
Working Party on Adjudication Procedures which was published in 1975.
Although that guidance has been commended by the Divisional Court, this
revision has become necessary in the light of judgements by that Court and by
the European Court of Human Rights.

A digest of judgements is at Aopendix 4, but undoubtedly the judgement which
has had the most profound impact is that given on 8 November 1983 in R v.
Board of Visitors HM Prison Albany ex parte Tarrant when it was held that:

(a) No prisoner has an automatic right to either legal rep-
reseniation or the assistance of a friend or adviser *{a
McKenzie Man) at an adjudication. {This fotlowed a
judgement by the Court of Appeal in 1875 in the case of
Fraser v Muage).

(b} Prisoners have a right to ask to be legally represented or
assisted at an adjudication and a Board of Visitors has dis-
cretion to Grant such requests.

{¢) Boards shouid properly uxercise their discretion when
deciding wnether 10 grant tegal representation or assist-
ance.

The Divisionai Court set out saveral principles which a Board shouid take into
consideration when exercising 1is aiscretion. These are set out in paragraph 28
of the Generai Guidance. The eifect of the judgement of the European Court of
Human Rights in the Campuvet ang Fell case is set out in paragraph 27 of the
General Guidance.

The Divisionat Court in Tarrant made clear that it is for each Board to reg-
ulate its own procedures; that is. it is master of its own proceedings. It also
described the green bookiet as "' very useful and comprehensive guide” but
expected Boaras to be advisea ‘0 apoly the criminai standard of proof. This was
met in a letter of 9 Novemper 1983 to Chairmen of Boards of Visitors wnich
explained tnat Boards should 30!y the criminal stanuard of proof, ie. they must
be sausfied beyond reasonavie count that the prisoner committea the offence
with which he is charged.

in Campbeil ana Feil the Eurooean Court of Human Rights 1n & judgement
delivered on 28 June 1984 rejectea the European Commission’s view that Boards
of Visitors do not constitute “incependent and imnartial tribunals” Js required
by Article 6 of the European Convention on Human Rights.

“1n this Manuat, “355i51aNCE * is useO 10 M'2dN 116 3581S1ANCE OF 3 Tr1eNT OF dUVISEr, SO hnown as MeKenzie
Man.

On 24 October 1983 the Home Secretary, the Rt Hon Leon Brittan QC MP,
announced the establishment of a Departmental Committee to inquire into the
prison disciplinary system. When announcing this, he said that there must be two
main requirements that a prison adjudication system shouid meet:

“First, it is a commonplace that justice delayed is justice denied, but in
a disciplined institution there are very special reasons why charges
should not be left unresolved to cloud relations between inmates and
staff. There is, therefore, a particular requirement for despatch. Second,
the fairness and effectiveness of the system should command the con-
fidence not only of the general community and the courts, but also of
inmates, of staff, and of those who conduct the adjudications them-
selves.”

The Committee is now at work under the chairmanship of Mr Peter Prior, ano
is expected to report in 1985.



General Guidance

- 6Ll

Introduction

(&)}

(2)

(3)

An adjudication by members of a Board of Visitors is ordinarily
the ultimate in a range of internal measures by which discipline
and control is maintained within an establishment, and for this
reason, as well as the severity of the punishments which it is open
to a panel to award, the proper conduct of an adjudication which
can be seen to give the inmate concerned a fair hearing is of prime
importance.

The members of an adjudicating panel have an exacting job to do.
In a court it is sufficient to decide whether the prosecution has
proved its case and to acquit if it has not. In prison adjudications
by contrast it is important that the adjudicator should if possible
take steps 1o discover what in fact happened if staff or inmates are
not to feel gissatisfied with an adjudication: this is so whether or
not there is legal representation at the hearing.

The aim of this manual is to assist members in their task by setting
out:

(a)  some general principles that should govern the conduct of
agjuaications; and

(b}  a detailed procedure, for universal use, designed to ensure
as far as possible that every case is fairly and properiv
heara ana disposed of, and

(c) guidance on particular issues.

Judicial Review and Natural Justice

(4)

{(5)

In 1978 the Hign Court ruted in R v. St Germain that Boards of
Visitors aojugications were subiect to judiciai review and that
aojudications snould be in accora with the rules of natural justice.
Natural justice raquires that no man should be judge in his own
case: that botn sides must be given a fair chance to state their
views: that inere must be a full investigation of the facts. Ess-
enually theretora. saiugicators must be seen to act fairly, in good
faith ana without bias or prejudice: this requires adjudicators 10
reach clecisions soleiv on the basis of the evidence presented ang
thus paneis must start ae novo.

The Court oi Anpedl ruleo in Kina v The Deputvy Governor of
Csmp Hill Prison that judiciai review did not lie in respect of
Governors agiuuications but that the Secretary of State’s actions
in respect oi Governors’ adjudications were reviewabple.

[

In R v. Tarrant it was decided that a prisoner on adjudication
before a Board of Visitors has the right to ask to be legaily repre-
sented or to have the services of an adviser or friend (a McKenzie
Man) and that a Board has discretion to grant such requests.

The Role and Responsibilities of the Adjudicator

An adjudication must be seen in the context of the custodial
setting. A departmental working party on adjudication procedures
in prisons had this to say, in its report (The Weiler Report) pup-
lished in 1875, on adjudications in a custodial setting:

“We start from the fairly obvious point that prisoners
who appear on adjudication charged with what prima
facie appear to be similar offences are often very diss-
imilar people. They will range from sophisticated and
intelligent offenders 10 inexperienced or inadequate
individuals who have blundered almost unwittingly into a
situation in which an officer has felt that he has ro
option but to charge them. They may have been
provokea into a foolish act. which they afterwargs re-
grettea, or they may themseives have done the provoking:
They may be trouble-seekers, or they may have trouoie
forcea upon them. They may be builies or have acteo
unaer oressure, recidivists or ‘first-timers’ who are stui
finding their wav under stress. In cases in which the
offence 1s found proveag, such diiferences may weil have
an important bearing on the appropriate award.

{1t is consequently important that after the adjudicators
have recorded their finding, an objective report about the
prisoner and his earlier conduct at the establishment
should be available.)

An adjudicating body in a penal establishment also has a
special responsibility to ascertain the facts of the incident
leading up to the allegea offence. To this end, adjuai-
cators must be ready 10 question in a spirit of impartial
inquiry both the prisoner chargeg with the offence anc
the reporting officer and any witnesses who have been
caltea either in support of the case or on behalf of the
prisoner. They also have the right themseives to cai
witnesses and put questions to them, and to adjourn tne
case, if necessary so as 10 ensure their attendance. This
responsibility to establish what haopened and why goes
further than that of a criminal court which determines
guit or mnnocence on the basis o1 evidence put before
it by the prosecution ana the defence. The adjudicating
body must establish the tacts, evaluate the evidence ang



9.1

then apportion responsibility for an incident in a way
which will be seen as just and fair by both sides of the
prison community. As they attempt this difficult task,
they cannot ignore the fact that the alleged offence has
taken place in a custodial setting, where respect for the
truth and attitudes to authority may be very different
amongst its various members, when it comes to assess the
credibility of those who appear as witnesses at the ad-
judication. Prison society can create pressures on all who
live in it, and the possibility that pressure has been put on
witnesses by powerful individuals or groups within an
establishment can never safely be discounted. There is
also, in a prison setting, ample opportunity for collusion
between potential witnesses. This puts a particular onus
on the adjudicator to probe the facts and assess cred-
ibility.

The significance of the offence will similarly often relate
1o the residential setting. Behaviour which could be tol-
erated with equanimity in the normal community may
impose unaccepiable strain or tension in a custodial
establishment. We use the expression "benhaviour’ advise-
dly. A breach of the Prison Rules will often fall far short
of conduct which would constitute a bdreach of the
criminai law outside prison. Indeea, @s a general rule, we
think it wouid be fair to say that such a oreach may often
approximate more closely to what, outside, might be
regarded as no more than anti-social benaviour. But antr-
social behaviour in an institutional setting can be a very
serious problem. A prison can onlv coerate effectively,
and provide tolerable living conditions {or voth staff ana
inmates, if it is run in accordance with some generally
accepted rules; and a breach ot those ruies by a single
prisoner or group of prisoners is oiten resented by other
prisoners as weil as by the staff. Aaain. the type of es-
tablishment may be relevant. Behaviour wnich a closed
establishment can contain may cail for sanctions in an
open one {and vice versa). Moreover, even within the
same establishment the sericusness or significance of a
particular incident may varv from time 1@ ume according
to the prevailing circumstances.

The range of awards available for discioiinary offences
equally reilects. the limitations imposeo by the prison
situation. Most societies whose ruies ire broken have
available the sanction of some form o: expulsion or
removai. The person found guilty o1 a oreach of the
Prison Rules has to go on living in the prison community
during and after punishment. Nor have sojudicators any
power 1o lengthen the sentence imposea by the court.

w

Most of the penalties therefore take the form of depriving
the prisoner of something for which good conduct is
supposed to be a pre-requisite. Forfeiture of remission is
perhaps the most significant exampie of this. But the
consideration also applies to the forfeiture of various
discretionary amenities.

The background to an incident leading to disciplinary
proceedings and the reasons why the incident occurred
are of particular significance in a custodial setting. Such
incidents can occur for a variety of reasons, ranging from
the very simple to the extremely compiex. They may
happen because a prisoner has a grievance against a
member of staff, or another prisoner. They may also
resuit from very deep tension, or simply from the spite or
petty backbiting which may be found in aimost any
residential institution. But, whatever the background,
they all occur in what may often be described literally
as a confined space and they invariabiy occur in an art-
ificial atmosphere. Prisons are, for the most part, cut off
physically and, sometimes, in other ways from the world
outside. And they are small inwarg-looking communities.
This means that those involved in an adjuaication will
almost certainty have to live closely together again after
the adjudication, and that the finding of the adjudicating
body and, if it finds an oifence proved, tne ievel of its-
award, may be of direct anc pressing interest to others
(both staff and prisoners) whose iives together afterwards
may also be affected by i1s decisions.

In a prison situation, there are inevitably tensions in the
environment which it should be part of the process of
adjudication to dispel. There is often tension before the
adjudication is held and, depending on the nature of the
incident which gave rise 1o the discipiinarv proceedings,
this tension may not be confined 0 the prisoner or
prisoners alleged to have committea an offence. The
incident giving rise to the proceedings may have been
traumatic for the institution concerned; and the staff
and prisoners generally may be awaiting 1ts outcome with
different kinds of anxieties. It is important that these
tensions shoutd not be allowed to fester by iong delays in
the hearing of charges, especiaily as 1t is often necessary
to segregate a prisoner in the periog between the laying
of the charge and the adjuaication. There may aiso be a
danger of strain or tension after an adjucication, if the
community as a whole does not beiieve that the adjudi-
cation has carried out an impartial invesugation and
reached an equitable finding.

All these considerations seem 10 us 10 emonasise two re-
quirements: first the need for those who carry out ad-
judications on prisoners 1o be peopie who are familiar
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with the establishment in which the alleged offence has
occurred — its objectives, its regime, its culture, its
stresses and its internal relationships: and, second, the
need for adjudications to be carried out in such a way as
to leave all those concerned in no doubt as to the impart-
iality of those conducting it, or the thoroughness with
which they have sought to establish the facts and weigh
responsibility for particular events.

In disciplinary proceedings before governors, the whole
weight of responsibility for ensuring that this last aim is
achieved falls on them. In proceedings conducted by
members of Boards, a great deal of the responsibility will
inevitably rest with the chairman of the aciudicating
panel who, more than anyone, will need to keep before
him the considerations to which we have drawn att-
ention.”

Constitution of a Panel

(8)

(9)

An adjudicating panel should consist of between 2 and 5 members,
none of whom has to be a JP except where the charge is of an es-
pecially grave prison offence when the panel must consist of
between 3 and 5 members, at least two being justices of the peace
{Prison Rule 52{2)).

The membership of a particular panel is for the Chairman of the
Board to decide, but he shouid ensure that:

{i) new or inexperienced board members should not sit on
panels unti! they have first attended as observers or add-
itional members;

{ii)  the more experienced members shouid sit in serious or
complicated cases;

{(iii} participation by board members in adjudications should
be as wide as possible;

{iv) panels should have a balance of court and other exper-
ience:;

(vl  the board’s chairman or vice-chairman should chair the
panel wherever possible; and

(vi) panels should have at least three members wherever
possible.

Framing of Charges

(10)

(1

(12)
(13)

(14)

The drawing up of charges is usually a matter for the officer who
reports an offence. Where the evidence given about an offence
does not support the charge, it must be dismissed by the panel.
The case of R v Board of Visitors Dartmoor, ex parte Trevor
Smith, established that it is not open to a panel to change or
reduce the charge (though it may amend the particulars) during
the course of the hearing, as was once thought.

More than one charge may be preferred in respect of offences
arising from a single incident, ie. any discrete act that constitutes
an offence may be the subject of a charge. |f the evidence supports
it, the prisoner may be found guilty of more than one charge
provided of course that they are separate acts and that the charges
do not duplicate each other. However, if the prisoner appears to
have been charged twice for the same act, then it is not open to
the panel to find him guiity of both charges.

The charge must be of an offence described in Prison Rule 47.

A charge of making any false and malicious ailegation against an
officer (Ruie 47(12)) must not incorporate words which indicate
the outcome of any preliminary investigauon by the prison
authorities.

Charges in respect of drug offences require particuiar care in thewr
formuiation — see Appendix 3.

Governor’s Initial Hearing

(15)

(16)

(17

Prison Rule 48(3) requires that every charge shall be inquirec
into, in the first instance, by the governor. If there has not been an
initial inquiry into the charge(s) by the governor, the accused has
been deprived of certain safeguaras, incluging the governors
power to dismiss the charge(s), and a panel has no jurisdiction in
the matter.

The governor may, at his hearing, dismiss the charge uniess the
offence is one which is especially grave (Prison Rule 52{1)) in
which event it must be referred to the board unless the Secretarv
of State directs otherwise.

Where the governor does not dismiss a charge of an offence whizn
is a graver offence (Prison Rule 51(1)) the charge must also be
referred to the Board of Visitors unless the Secretary of State
directs otherwise.
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Entering of Plea

(18)

The charge should contain sufficient explanatory detaii to leave
the prisoner in no doubt as to what is alleged against him. Where a
prisoner has difficulty in understanding Engiish he should be given
assistance by members of the adjudicating panel, staff or, if nece-
ssary, an interpreter to enable him to participate in the proceed-
ings. The Chairman of the panel shouid ensure that the prisoner is
quite clear that any guilty plea applies to every essential element
in the charge; thus, 2 prisoner who admits that an article was in his
unauthorised possession but denies that he knew it contained con-
troiled drugs, should have his plea to a charge of possessing con-
trolled drugs recorded as not guilty -- see Appendix 3.

Applications for Legal Representation or Assistance

(19)

(20)

21

(22)

A request for legal representation or assistance may be considered
at any point up to the tinding, although ciearly it is desirable 1o ao
so at the outset and before any evidence 1s given since the grant ot
representation at a later stage might oblice the panei to disqualify
itseif on the grounds that the proceedings wiil have to begin again
ana co so with a panel which comes 1o the case afresh. However,
tnere may be circumstances during the course of a hearing whicn
persuage a panel 1O reverse a gecision to refuse representation:
this wiil necessitate an adjournment and 3 iresn hearing with a
cifterent panel. Once representation s Jdilowea, the decision
should not be reversed aithough a prisoner may at any time decide
that he no longer wants representation.

Although these applicattons may be heara by the adjudicating
nanei itseif (see paragraph 22}, it is open i0 boards 10 decide 10
have filtering paneis to consider appiications for representation or
assistance. Although it may be convenient for any filtering panet
to be composea of board members who are able to attend at short
notice. it is preferable that the tiltering paner does not always
comprise the same members. Filtering paneis snoutd comprise a
cuofum as required by the nature of the otfence ie. at least two
Boara members; in the case of an especiatly grave otfence the
prisoner is in any case entitled to legal representation (see para-
graph 27 of the General Guidance).

A record of the proceedings must be kept (F288) and, inter alia,
it snould inctude detaii as required by paragraon 31,

Where it is preferred not to have a filtering panei and a request for
teqat representation or a McKenzie Man is grantea by an adjudica-

“ting panel, it will be necessary to adjourn the-hearing. Where sucn
requests are refused, it should normally be possible for the panei
to proceed with the adjudication forthwith (but see paragraph 23
below). The prisoner will have been forewarned by virtue of

paragraph 7 of F1145 (Appendix 1) that he should be prepared
for this.

(23} The panel may reach a decision on the basis of the charge and
the reporting officer’s statement, and any statement that the
prisoner wishes to make or read out. It would not however be app-
ropriate for the adjudication to be conducted by the panel which
heard the application, whether it granted or rejected it, if in the
course of considering the application the panel had access :0
material (for example, details of the prisoner’s defence or some
relevant incriminating admissions or his criminal, disciplinary or
behavioural history} which compromised its ability to approacn
the case de novo (see also paragraphs 4 and 19 of the General
Guidance. Where it appears that consideration of the application
necessitates access to material in addition to the charge and state-
ments from the reporting officer and prisoner, the panel shouid
ask for this to be produced; if the request is subsequently refusea.
a judgement will be necessary as to whether the adjudication may
proceed with the same panel, the test being whether it is able to
come to the adjudication proper afresh and without having been
prejudiced by anything it hearc in considering the application.

(24) At every adjudication, the panel must ask the prisoner if he a3
read and understood the explanation of procedure (F1145) whicn
informs him that he may apply for assistance or representation, '
the prisoner makes no request. the panei snould neverthless ask
him if he wishes 1o be assisteo or legaily renresentea, without leac:
ing him to expect that a request wiil necessarily be grantea.

{25) In considering a prisoner's appiication for assistance or repre-
sentation, it is enough for the panel to be satisfied on balance that
the request should or should not be yranted. (It is not the case
that a panel may reject the application only if it is sure beyond
reasonable doubt that assistance or representation is not needed).

Considerations for Decision to Grant Representation or
Assistance

(26) The Divisional Court in Tarrant set out six considerations whicn
panels should take into account when deciding whether 10 allow
legal representation or assistance; it did not explicitly distinguisn
between legal representation and assistance. Where the prisoner
asks for assistance the panei will consider that aoplication on
merit; where the prisoner asks for !egai representation and tne



611

(27)

(28)

panel grants it no further question will arise, but if it refuses legal
representation, the prisoner may nonetheless ask for assistance and
the panel may suggest that it would grant assistance if the prisoner
wishes. The guidance below sets out the six considerations and the
way in which they might affect the panel’s decision on whether
to grant legal representation, assistance or neither.

However, the effect of the ruling of the European Court of Human
Rights in Campbell and Felf is that where a prisoner charged with
an especially grave offence, (ie. mutiny or incitement to mutiny
or gross personal violence to an officer} asks to be legally repre-
sented that request should always be granted: this is reflected in
the considerations set out below. In another case, R v Board of
Visitors Blundeston, ex-parte Norley, Webster J said that there is
no duty imposed by section 47(2) of the Prison Act and Rule
49(2) of the Prison Rules to consider the exercise of its undoubt-
ed discretion 10 allow legal representation uniess it is asked to do
so. However, he commended the guidance issued by the Home
Office that the panel should ask a prisoner if he wished to seek
legal representation. Mr Justice Webster also said that the case
(in which Noriey had been found guiity of a charge of doing gross
personat violence to a person not being a prison officer] was
typical of verv many in which legal representation is neither nece-
ssary nor desirable.

(a) The seriousness of the charge and of the potential
penaity

A upnsoner facing charges unoer Rule 52 of mutiny or
incitement 10 mutiny {(an offence of collecuive insubord-
ination, collective defiance, or disregard of authority or
refusal 1o obey authority) or doing gross personail vio-
lence 10 a prison officer should always be granted legal
representation. With other offences there is no hard and
fast ruie: whether the seriousness of the charge or the
potenual penalty (including cases where several charges
in combinauon will proouce a combinea maximum
penaity that is serious) or a combination of both points
:0 iegai representation or o & McKenzie Man or to
neither s o matter of dearee. In the most serious cases.
12gai representation will no douot be appropriate; and in
the ieast serious cases probably nerther s necessary. But
in practice the panel wiil consider the force of this cri-
terion tn comnination with the others.

{b)  Whether any points of taw are likely to arise

The Divistonat Court mentioned as an examnle cases
where there might be difficult issues of intent and this
noiNnts 10 tegal recresentation rather than 1o a McKenzie
~Marft

{c)

(d)

)]

{f)

The capacity of a particular prisoner to present his own
case

This consideration may point to the need for either
a legal representative or to the assistance of a friend or
adviser. This decision will depend very much on the
circumstances of the case and the judgement the panel
makes about the capacity of a prisoner to present his
case. Those prisoners who are incapable of preparing a
written reply to the charge; those who are unlikely to be
able to follow the proceedings or those who have a
speech defect, might need such helip.

Procedural difficulties

When exercising its discretion, the panei shouid take into
account any special difficulties which prisoners might
have in cross-examining a witness {particuiarly a witness
giving evidence of an expert nature}, at short notice and
without having knowledge of the witnesses’ evidence. For
example, the prisoner may have been searegated under
Rule 43 or Rule 48 and thus not had an opoortunity 10
interview potential witnesses, or the evidence might not
have been given at the Governor's preliminary hearing.
How far a friend or legal aaviser will be necessary or wiit
be able to assist in matters of this kind will depend on tne -
circumstances of the case and on wno he is. A panei
should tend to favour a legal representative rather than a
McKenzie Man in cases where the prisoner \wiil have dift-
icuity in calling and cross-examining witnesses since a
McKenzie Man does not represent the prisoner ang may
not be able to cross-examine witnesses.

The need for reasonable speed

Clearty, the speediest proceaure will he when the prisoner
is not represented or assisted. Delay is an inevitanle
consequence of legal representation where iegal agvisers
will wish to consult their clients, interview potential
vitnesses ana marshall their arguments. This gerav nas to
ve balanceg with other considerations anc =2 overricing
requirement 1S 10 ensure that the requiremenis ¢i natura
justice are respected.

The need for fairness as between prisoners and as
between prisoners and prison officers

The Divisional Court may have had in minc .o consider-
ations in particular. First, that where there sre a number
of prisoners who are allegeg 1o have taken nart . i~2
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(29)

(30}

31

same incident, the grant of assistance — whether in the
form of legai representation or otherwise — to one may
imply the need to grant it to any others. Secondly, the
need to ensure that in the proceedings the prisoner is
enabled to present his case properly and, depending on
the circumstances, this might require legal representation
or the assistance of a friend.

(g}  Other considerations

The considerations set out in (a) — {f) are not exhaustive.
The circumstances of individual cases might produce
other considerations which a panel should take into
account when exercising its discretion.

Where the panel grants legal representation or assistance to a
prisoner in respect of one charge, they should allow it also in re-
spect of other charges against him arising from the same incident.

There are circumstances which a prisoner might claim, in them-
selves entitle him to representation or assistance, eg:

(a) when he pieads not guilty;

(b}  where there is more than one charge arising out of the
same 1ncident, which yives rise 1o the nossibility of a
cumulative award totalling more than 180 days forteiture
of remission;

{c) a charge or charges arising out of concerted or coliective
acts, other than mutiny;

(d)  charges which involve wiifulness, an attemnt, intention,
malice or ~nowing possession; ie. a mental element;

(e)  charges to which the prisoner indicates he will plead self-
defence, provocation, accigent, mistaken identity or alibi:

(f) a prisoner who claims he has not been able 10 see witness:
es, because they have been transterred or tecause he has
been sedregated.

in none of these circumstances - uniess the charce is mutiny or
gross personai vigience (o an otficer - s the sanet bouna of
necessity 10 grant legal representation or tne service of a McKenzie
Man. The paner wul consider all the circurnstances ot the case in
the light of the considerations set out i paragrapn 28 above.

\Where an aopnication for legat representation or the assistance or a
iriena is reiusea ine recora of the aojuuication t£256) on these
matters should be suificiently detalea to snow that the panel has
nroperiv considerea the request. |n particular 1t shouid record that
the panet has expiained 1o the prisoner that it has considered the
appiication zn tne hignt of the guicance given by tne Divisional
Court Beiore conciuaing that leqal representation snould not be
granteo.

The Adviser or Friend (McKenzie Man)

(32)
(33)

(34)

(35)

An historical note about the McKenzie Man is at Appendix 5.

The Divisional Court held in Tarrant that a pane! has a discretion
to agree that a prisoner may be assisted by a friend or adviser who
should be a ‘suitable person and who is readily available and
willing to assist, viz not a fellow prisoner but — for instance — a
probation officer, social worker or ciergyman acquainted with the
prisoner’. This does not prevent a panel from considering any
other person_who is willing to assist the prisoner and whom the
panel considers suitable.

It is the prisoner’s responsibility to nominate a person who is
willing to assist him. The panel should consider suitability in con-
sultation with the Governor who is responsible for control of ad-
mission to the prison. Where the prisoner is unable to name some-
one, the panel or Governor may make suggestions. If the prisoner
nominates a solicitor, the solicitor must accept the role of the
adviser as defined by the paneil on the basis of the Divisionai
Court’s judgement: his costs when acting in that capacity are not
met from public funds.

In Tarrant_the Divisional Court defined the roie of the adviser as
taking notes, quietly making suggestions and giving advice: 10
assist the prisoner in presenting his case. and in giving support. If
however, without the permission of the panei he interferes or part-
icipates 1n the proceeaings the panel :s enutled to require nim 1o
leave. The panel may however ailow nim 10 take a more active
part in the proceedings if they see fit.

The Governor’'s Representative

(36)

(37

Where a panel grants legal representaiion (0 a prisoner 1t shouid
aiso indicate expressiy that any iegai rearesentative of the Govern:
or will also be given auaience. The rote of the Governor's reo-
resentative is set out 1n Appendix 2. In anef, his principal function
is to assist the panei in getting at the truth. He will also assist
the presentation of the establishment's case against the prisoner.

Arrangements for the appointment oi the Governor's represent
ative are made by Prison Department Headquarters on receivinc
notfication from the Governor that a prisoner has been grantea
legai representation,
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The Prisoner’'s Access to a Solicitor

(38)

A prisoner is entitled to communicate with a solicitor about an
adjudication at any time and such contact will be treated as privi-
leged. Of course, where he has been granted legal representation he
will wish to communicate with the solicitor of his choice. If he
does not know of a solicitor who will act for him he will be
allowed to consult the Law Society’s regional legal aid solicitors
list so that he may choose a solicitor.

Facilities for Legal Representative or Adviser

(39}

(40)

(41)

(42)

Requests from legal representatives or advisers for faciiities should
be referred 10 the Governor for his consideration. The reason for
this is that the facilities may have a bearing on security or good
order and discipline, and the responsibility for admitting any
person into a prison rests with the Governor.

Where requests for faciiities are receivea by a panel it may re-
commend that they be granted. Where the Governor is unable 1o
provide the facilities requesteo ana the panel believes that this
prejudices a iair hearing, there may be no alternative but to dis-
miss the charge notwithstanding tre impiications that this could
have for discipline ana control within the establishment.

Where the prisoner’s legai representative or his McKenzie Man asks
before the hearing to see copies of written statements the Govern-
or or in practice the Governor's representative should arrange for
the prisoner’s representative to be given copies of any statements
or other written material which are to be entered in evidence.

Requests by the prisoner’s legal representative or McKenzie Man
petore an adjudication takes place for permission to interview
other inmates or mempers of staif ir order to prenare the detence
should be reierrea 10 the Governor ‘or his consiaeration. | the
prisoner or memper of staff is wuling to be interviewed, e
Governor will normaily allow the interview provided he judges it
aporopriate. Where such requests are maae auring the hearina of
an adjudicatton tne panel, having sausfied itself that the reauest s
reasonable, shouid ask ihe Governor to make suitable arrange-
ments and, wnere necessary, adjourn tne proceedings 1o facilitate
this. No-one is 0cliged to be interviewea against his will.

v

Facilities for Unrepresented Prisoners

(43)

(44)

(45)

(46)

I1f an unrepresented prisoner asks before a hearing to see copies of
statements or other written material which are to be entered in
evidence the Governor should normally arrange this. The only
exception to this is a medical record which in the opinion of the
author should not be disclosed to the prisoner (e.g. because dis-
ciosure could be harmful to the patient or to the doctor/patient
relationship).

Where an unrepresented prisoner asks before a hearing for facilities
to interview prisoners or other witnesses, in or out of hearing of
prison staff, who may have relevant evidence the Governor should
allow such interviews if he judges it appropriate and the witnesses
are willing. Where such requests are made to the panel, it is for the
panel to consider referring the request to the Governor with any
recommendation it thinks appropriate and to consider an adjourn-
ment (see also paragraph 59).

If an unrepresented prisoner asks for access 10 books of reference
to heip him prepare his defence such requests may be granted by.
the Governor and 3 request for an aojournment for that purpose
may be considered by the panel on its merits.

Where a nrisoner asks before a hearing tor names of witnesses or
others involved in the incident which gave rise to the chargels}.
wnetner of staff or inmates, the Governor shouid take action
whicn ne considers appropriate ang wnich does not disturb the
orderiy running of the establishment to 1dentify persons whom the
accused can describe. A member oi staff will however not be
compeiled to take part in an identification narade against his will.
Where such requests are put to the panel it may decide, having
askea any questions necessary 1o 2iucidate the basis of the
requests, (o refer the request to the CGovernor with such recomm-

endations. if any, as seem appropricte ana consider an adjourn-
ment.

Names of Witnesses

(a7)

If & lega: representative or McKenzie ~1an asks for names of wit-
nesses involved in an incident, whetner of staff or inmates. or for
the means to identify them, before an acjudication begins, the
Governor shouid take all reasonable steps to assist. Where such
requesis are made to the panei durinc an adiudication the panel
shoulc uetermine the relevance ot 1=e reauesis, and if it 15 dis
nosea 0 agree in principle the Governor snouia be asked to assist.
An agjournment might be necessary 1o facintate this,
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(48)

(49)

(50)

Where the Governor decides that the prisoner’s legal representative
or adviser may interview potential witnesses, the interview shouid
normally take place in privileged conditions: that is, in sight but
out of hearing of prison officers.

Where the Governor decides that interviews must take place within
the hearing of staff for reasons of security or because of the poss-
ibility of coercion or collusion between witnesses, the officer
supervising the interview should not disclose the nature of the dis-
cussion unless it presents a threat to security (in which case, the
interview should be terminated) or because there is a ciear inten-
tion to defeat the ends of justice: in these circumstances, the panel
shouid be informed.

Where legal representatives or advisers ask for lists of names of
prisoners in a wing or in a particular ceil or for a list of officers on
duty at a particular time, or for help in identifying prisoners or
prison officers, the panei, after asking any questions necessary to
elucidate the basis of the request, should refer the matter to the
Governor with any recommendation that seems appropriate.

Adjudications in Absentia

(561}

(52)

(53)

Where a prisoner refuses to attend an adjudication, it should be
exoiginea to him, preferably by a memoer of the panel, that the
agjucication wiil proceed in his absence. !f the prisoner still re-
fuses to attena the piea shouid be recordeq as not guilty.

A prisoner who is prepared 10 attend an adjudication but is not
willing 1o do so suitably dressea, or is in a condition which is
offensive to the panei or others tea. on dirty protest), shouid be
totd that the adjugication will proceea in his absence.

tn these circumstances it woulid in general be inappropriate for an
adviser {McKenzie Man) to attend the adjudication as his role is
a bmitea one; thouan it would be oper to a panel to allow nim to
be nresent if it considered it rignt to 0o so. A legal representative
shouid be present 3t an adjudication wnere his client is 10 ve ao-
judicateg upon in sosentia.

Physical Arrangements

(54)

The phvsical arrangements for aojudications should be in accoro-
ance with the recommendations made by the Weiler Commuttee
in 1975:

“There will be obvious advantage in choosing a physical
arrangement which will ensure that the general atmos-
phere is as relaxed as possibie within the context of the
disciplinary hearing. if both staff and prisoners are at
ease, it is the more likely that they will be able to give
their evidence clearly and effectively. And a prisoner who
feeis that his case has been given proper consideration in
3 calm and relaxed atmosphere is perhaps less likely to
feel disgruntled if he is found guilty and punished. At the
same time, it is necessary to ensure sufficient formality
to emphasise the importance of the proceedings.”

The escorting officers should be on either side of the prisoner
rather than in front and facing him and, unless the size of the
room and other physical arrangements preclude this, arrangements
shouid be made for all those taking part in the proceedings to be
seated. The prisoner should be ailowed facilities to make notes.
in cases where the prisoner is legally represented, it may be con-
venient if the reporting officer is seated next to the governor's
representative, and the prisoner is seated close to his legal repre-
sentative.

Adjournments

(55)

(56)

(57)

If atter 1t has started it becomes necessary to adjourn an adjudica-
won. the pernod of aoiournment should not normally exceed 3
weexs. if the adjournment 1s to faciiitate the appearance of &
reporting otficer or other officer witness who 1s unable to attena
because of prolongea sick absence, the hearing should be resumeo
when the officer has returned to duty uniess tne accused is willing
10 oroceed with written evidence and in the knowiedge that the
otficer couid not be questioneo on his evidence.

When a panel has granted legal representation there may be some
delav pefore the legal representatives are ready to proceed. in sucn
cases the panel shoutd set a date, which may have to be more than
3 weexs ahead. ‘or ne resumed hearing, ooliging the iawyers 12
mawe 3 case for further agjournment 1if they tnink 1T necessary. ii
ior zny reason a SubSeEQuent adjournment is necessary it should be
to & specific date so inat the panel ts in a DosILION (O control
progress of the case.

A nrnisoner awaiting aciudication mav be segregated under Rure
48{21, Decrsions to segregate under this Rule are a matter for
governors, who have been advised that use of the Rule is justifiec
oniy where the reasons for segreqation refate to the adjudication,
for examole if tnere 15 3 real possibiiity of cotlusion, intimidation
or sunorning of wvitnesses 10 give talse ovigence or where 1t s

w
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(58)

(59)

(60)

thought that the accused may attack witnesses he fears will give
evidence against him. Nevertheless, in cases where it is necessary
to adjourn the hearing of a charge against a prisoner segregated
under Rule 48(2) the panel may feel that such segregation is no
longer necessary and, in these circumstances, it is open to the
panel to recommend that the Governor reconsiders his decision.

A prisoner may consult a solicitor about an impending adjudica-
tion. Where a prisoner who has been refused legal representation
asks that the hearing should be adjourned pending receipt of
advice from his solicitor, the panel shouid ascertain whether in
fact the advice has been sought and whether the prisoner will be
seriously disadvantaged if the hearing proceeds. When considering
adjournment, the panel should bear in mind that the prisoner may
say his defence will be prejudiced without the advice he is seeking.

Where a prisoner who is charged with an offence which is especia-
ily grave (mutiny, incitement to mutiny or gross personal violence
to an officer} refuses legal representation but asks for an adjourn-
ment on the grounds that he is awaiting legal advice, the panel —
having satisfied itself that advice has been sought — should adjourn
for a reasonable period, say 3 weeks.

Other agrounds for considering an adjournment arise in paragraphs
44 - 46 apbove.

Standard of Proof

(61)

(62)

(63)

A finding of guilt shouid not be arrived at unless the panel is
satisfied beyond a reasonable doubt that the prisoner committed
the otfence with which he I1s charged.

Where a orisoner pleaas guilty to a charge the'panel should hear
the evidence of the reporung officer and satisfy itself that the
prisoner fully understands the charge which he has admitted. If
it becomes ciear that the nrisoner’s admission of guilt is based on a
misuncerstanding ot the cnarge, he shouid be advised 1o plead not
guuty, dut if he dechines this advice, it mav be necessary for the
panerl :0 1inform the prisoner that it is proceeding on the basis that
the plea 1s not guilty.

in R « Board of Visitors Dartmoor ex parte Smith the court held
that Soaras have no jurisdiction to reduce a charge during the
course of a hearing or to direct that a lesser charge should be
substitutea. Therefore, where the panel reaches the view that the
facts saduced during the hearina are not sufficient to justify a
finoine of quilt on the otfence as charged, the panel should return
a finamng of ot guilty. Although the evidence may consuitute a
simiiar or 'ess serious otfence a lesser charge should not be sub-
stituted,

Evidence at Adjudications — General

(64)

(65)

It is for the adjudicating panel to assess the veracity of each
statement given in evidence before it and, where there is doubt, t0
try to obtain further information that wiil help it in its assessment.
An obvious example is where an inmate’s story contradicts that of
a member of staff. Before reaching a decision the panel must
always try to elicit further evidence that could resoive the conflict.
When an unrepresented inmate is seeking to give nis side of the
story and he wishes 1o guestion a witness it may frequently
happen that for a number of reasons he has difficulty in doing so.
The Chairman of the panel should in such circumstances seek to
establish from the inmate his version of the events about which he
is seeking 10 question the witness and then put guestions to the
witness on the inmate’s behaif.

The accused or his tegal representative or aaviser must hear, and
have the opportunity to challenge, all the evidence. The panei
must not have regard to any fact relevant to the oifence charged
which was not brought out in the course oi'the hearing, though 1t
may of course have regard to its own general knowiedge of the
background in the prison in which the incident took place.

Written Evidence

(66)

(67

The panel may accept written evidence, dut if the accused or his
tegal representative cenies or explains gway a particular piece of
written evidence, its relianiiity may oe nut in count. For this
reason, 3 previously written statement, wwnetner or not it has been
shown 10 the prisoner or ris McKenzie i.1an or legal representative
before the adjudication. mav be acceptea as evidence only if it s
read out and either the writer is present at the hearing so that the
accusead may have an opportunity of auestioming him, or the
GCCused consents 1O 11 Seing acceoted without nis naving such &n
onvortunity. 1f the writer :s NOT Present ana ine prisoner (1oes Not
so consent. the hearing should be acicurnec. Onz of the uses of
writien evidence may De 10 COrroporaie evicence civen orally at
the agiuaication.

Boara agjudications must start afresh wwithout reierence to the
Governor's preliminary nearing, or 1o the report of any previous
internal nquiry into the incident, but the recoro of the Governor s
hearing or anv statements made at i1, or anv statements made 10 &
previous internai enquiry, may be Jaccentea as evicence providec
they are read out in the presence ot the nrisoner. J/here 1t 15 clear
that the prisoner or his legal representative svish 12 question the
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authors of such statements, they should be allowed to do so. If
it is claimed that the written or orai evidence at the Board adjud-
ication varies materially from that given at the preliminary hearing
by the Governor or at any other internal inquiry, the panel shouid
call for records of the evidence and allow the accused or his legal
representative to question the person who gave the evidence. The
panel may consider calling for such evidence of its own volition
or where the parties to the adjudication request it. If in doubt
about calling for such evidence, the panel should err on the side of
helping the accused to exonerate himself (see Appendix 4, para-
graphs 19 - 22).

Hearsay Evidence

(68)

First hand evidence is obviously preferable to hearsay evidence,
but there wiil be occasions, for instance where no member of the
staif witnessed the alleged offence or where an absconder or es-
caper from another establishment is being dealt with, when a
reporting officer has to rely on what he has been told. If the
accused pleads not guilty, a finding of guilt based soleiy on hear-
say evidence would cleariy be unsafe. Where a prisoner desires to
dispute the hearsay evidence and for this purpose 10 question the
witness, ana where there are insuperable or very grave difficulties
in arranaing tor his attendance, the panel shouid refuse to admit
that evidence or, if it has already come 10 their notice, should
expressly dismiss it from their consideration. |f there are prisoner
witnesses wno shouid be cailed {see paragraph 63 beiow), but they
are unwiiling to appear, the panel must assess the credibility of the
hearsav evidence and disregard it where there is any doubt.

Calling of Witnesses

(69)

Prisoner witnesses cannot be comnelied 1o nive eviaence. Althouagh
a pane: has no power to compel the attendance of an officer ot the
prison 13 pnrase which encomnasses ali officiats in a nrison and not
nniv nrison officers), an officer of the prison may ce required by
the Governor, as part of his duties, to anpear as 5 witness. The
paner has the discretion to refuse to catl wiinesses named by the
accuses prisoner but this must be done reasonably, tor exampie if
it thinas that the request is part of an attemot by the prisoner 10
renaer the hearing unmanageable or that a witness could not con-
tribut2 1o the investigation, the panei should question the prisoner
to satisiy themselves that the witness was tndeed at the scene of
the cident &t the material tme, or may otherwise rave relevant
evitence. and that his evidence, if helieved, mignt be materiai

2

(70)

and weigh on their decision on the point atissue. The pane! should
not refuse to call a witness because it is inconvenient to do so, or
because they already feel that a prisoner is guilty; they should not
exciude the possibility that material witnesses as yet uncailed may
bring vital testimony; nor should they restrict themselves to calling
a sample of the witnesses requested. The panel is, however, under
no duty to call the witness if the prisoner does not make his
request clear and, if necessary, help the panei to identify that
witness.

1f, unknown to the prisoner, someone has witnessed the incident,
and the authorities know this, they are under a duty to bring it to
the.attention of the panel, since any finding of guilt by the panel
may be unsafe if they do not.

Offences involving Charges against more than one Inmate

(71)

If, where more than one inmate is chargea with an offence reiating
to one incident, the panel decides 10 hear the cases separately, care
should be taken to ensure that evidence heara at one adjudication
is not taken into account in reaching 2 decision in anotner adjud-
ication without that evidence being presentea at tnat other hear-
ing. An accused must only be convicteo on evidence wnich he him-*
self has heard. It is open to an adjuuicating panel to near the cases
in stages, using adjournments, 1o atlow two or more cases 10 be
progressed concurrently to virtualiv simuttaneous conclusions. An
exampie of this would be where 2 prisoners ere cnarcea with doing
gross personal violence to a third prisoner. To avoig the risk of
collusion or falsification of the evidence on the nart of the accused
it might be decided to hear the cases separatetly and proceed with
the aagjuagication on one of them unul he has aresented his
defence. The case could then be aciourned -wniie the charge is
heard separately against the seconc sccuseg. 3v the tme the
second accused has presented his ceience it wiil be cossidle for the
panel to determine whether there is an aiscrenancy in the stories
of the two accused. It would then ne caen o ihe panel to return
to the first case, and to hear the seconc sccuseu as & v 1tNess Gving
evidence this time in front of the irst zccusec. The case couid be
further agjourned while the first accu oucnt 1 g5 a witness
at the hearing of the second accuseq. T ECIUCICEtioN could then
be carred through to a conciusion.
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Evidence from Persons outside the Establishment

(72)

If evidence from a person outside the establishment is likely to be
relevant, he or she should be invited to attend the hearing and the
importance of this should be explained. If the accused does not
dispute the evidence to be given and will accept a written state-
ment without wishing to ask questions of the witness, and the
panel is satisfied that the accused wilt not be prejudiced thereby, a
written statement may be accepted.

Spiit and Majority Verdicts

(73)

The way in which a panei comes to a decision is 1ts affair alone.
When the panel members cannot agree, the majority opinion will
prevail: if the panel is equally divided the prisoner shouid be iound
not guiity. Where the panel disagrees on the appropriateness ot an
awara, there is obvious scope for compromise in terms of the type
of award ana its severity.

Consistency of Awards

(74)

The Working Party on Adjudication Proceaures in Prisons (The
Weer Report) explained why anyumng analogous to a tanff
system shouid not be introguced and had this 1o say:

“When deciding on an award i a9 paruicuiar case the
Board wiil no doubt wish to unpose the minumum nece-
ssarv 10 recognise the seriousness of the offence and to
discourage repetition by the arisoner ltumseit or by
otner prisoners. For this purnose, @i is essent:ai thot they
snoutd 2ke account nNot onty vt The circumstiances oi the
particuiar offence nut of “he record, cnaracter and
circumstances of the nrisoner imseti {incluaina the staye
n ms sentence and the extent 10 which certamn awaras
mav have either no. or only hmeted, application 10 nim);
oi ire type of estavlishment sna the narticuiar regime it
15 following; and of the qeneral state of orcer and disci-
pune lincluding the prevalence i the otfence at the
particular time). The fact that this comoination of
circumstances neeus 1o he 1aken into account makes it
inevitabie ana appropriate that tne level of award tor
comparavle otfences <noula vcarv both within, andg
petween, establishments. Inaeey. 11 would in our view be
aruticiai angd arbitrary to surport 1o operate under o

standard tariff which disregarded these essential differen-
ces between individual cases which we have described.”

“So far as consistency of awards within an establishment
is concerned, we recommend that:

{a)  The adjudicating panel should have available to it a list
of previous offences and awards over the previous twelve
months together with details of the adjudicating panel,
the plea, and a short note of any special circumstances
affecting the levet of the award. In establishments where

adjudications are less frequent ......... a list of awards for
comparable offences over a longer period wouid probably
be helpful.

{b) The monthly meeting of the full Board should include a
discussion of offences and awards made by adjudicating
panels, with the respective chairman drawing attention
to any points of particular interest.

(c) The governor should be invited to orovide details of his
awards during the previous month, again drawing atten-
tion to any points of particuiar interest.”

Public Pronouncement

(75)

{76)

in Campbell and Fei! the European Court of Human Rights con-
sidered the requirement in Article 6 of the Euronean Convention
on Human Rights that everyone charced with a criminal offence 1s
entitied to a public hearing and maae clear 1nat there was no re-
quirement to admit the public 10 acjugications and that the re-
quirements 1o pronounce judgement publiciv wouid not be inter-
preted literally. However, some stens are necessary where a panel
makes a finding i1n respect of a charge whicn is especially grave
ie. mutiny, incitement 10 mutiny or CoinNg ¢ross personai violence
to an otficer, 10 make the judgement nupiiciv <nown.

The panei should therefore make srrangements tnrouan its Clerk
to inform the local press of the iotiowing information wnen 1t has
dealt with an offence whichis especiaiiv grave tPrison Ruie 52{1}):
The name oi the prisoner
The otfence with which he was charaea

The finding and. where the crisoner was founa cuilty

The awara made.




981

Prison Rules

(77)

Appendix 6 is an extract from the Prison Rules 1964 (as amended
to end of 1983). In respect of Rule 56(2) the directions of the
Secretary of State are to be found in Standing Order 3D 41 and
42 and Circuiar Instruction 58/1976: Boards of Visitors have the
power to remit or mitigate disciplinary awards only in the limited
circumstances described in paragraph 5 of the Circular Instruction:
that is where there is an application for the restoration of forfeited
remission which was imposed by a Governor and exceeds 28 days
or which was imposed by both a Governor and a Board on separ-
ate occasions.
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Model Procedure for the Conduct o_f an
Adjudication by a Panel of the Board of Visitors.

General

(1

The proceedings should be started afresh without reference to the
record of proceedings before the Governor or of any non-disciplin-
ary inquiry dealing with the same matter, and without access to
the inmate’s prison record or the record of any previous prison
offences committed by him,

(2)

It will be expeditious for the adjudicating panel to have an ad-
vance list of witnesses whom the prisoner wishes to call.

(3)

A record of the proceedings should be taken down on Form 256.

(4)

It is open to an adjudicating panel to adjourn a hearing to either a
later time, or a later date, if they consider this desirable, eg. for
further information or enquiries, or for the presence of a witness
who is not available.

Notes

(1}

i. The fresh start is to enable the adjudication panel to determine
the case solely on the evidence presented at its hearing. Statements
written in connection with the hearing by the Governor or with
any other inguirv into the incident {eg. by the Board at the request
of the Prison Department} may be accepted as evidence provided
they are read out in the oresence of the accused. |f the accused
wishes to question the person who made the statement, he must be
permitted 1o do so. The record of the Governor’s hearing should be
admitted as evidence if it is claimed that evidence from any party
at that hearing contradicts evidence from the same party at the
panel hearing.

ii. Hf an earlier inquiry — for examole under Rule 894(2) — has been
conducted by Board members the adjudicating oanel should be
different from those who conducied the earlier inquiry on the
matter.

iif. It is inevitable that sometimes some Board members may know
something of an inmate’s history. but details of his previous dis-
ciplinary afiences should not be supplied to the adiudicating
pane! betfore the heanng. These details can be suoptied if and when
an award is being considered {see naragrasns 3 ana 45).

(2}

The accused should be asked to indicate 1n sdvance of the hearing the vat-
nesses he would like to call so that arrangemaents can be mage 10 make them
available far the heaning, 11 will still be aoen 0 (he accused 19 ask, during the
course ot the haaring, to call additinnal witnassaes: ang it will be open to the
panel 1o call watnesses other than those requesicn by the accused,

3)

The record of the adiudication does not nead (0 te varbatim, Ft must include
a record of the preliminaries, the snecific avidence relied uoon, the findinas
ancl, where apprognate, the raasons tor the qawards impnsed 50 that anyone
reading it subsequenily can form an accurdie picture of the whole of the
adijudication, The record is usually 1aken bv the cierk (0 the 2oard, but the
rhairman and memters of the adiudicating nanel mav take notes for them.
selves (o assist them during the conduct of the sroceedines. Although the
record must oventuailv. be on the F256, i1 ~oss not necessarilv have 1o be
taken down on the 7236 at the timn but mav La wniten susscauently, for
examnle from contamporancous notes, fL should then be sianed by the
chairman of the panel who s responstble for *he adequacy sna accuracy cf
the racord,

(4}

Anv nonel which grants leqal rapresentation or the assistanne of an adviser
il atmost certainky noeg 1o adicurn the hearina, Where it €245 s0, it is open
to the pancl to asx the Governor (o consicer ~whathar an accuseo nrisoner
who has been searegated under Prison Rule 48 should continue to be seare-
gated during the aciournmant,

26

27
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Notes

Before the Hearing

(5)

The Clerk to the Board of Visitors should check that:

(a)

(b)

(c)

(d}

(e)

a fresh Form 256 has been prepared for the hearing and
that each charge, as recorded on Form 256, is one that is
provided for in, and follows, the wording of the approp-
riate paragraph of Prison Rule 47.

in addition to the formal wording under the Rules, each
charge contains sufficient additional explanatory detail
to' leave the ‘accused in no doubt as to the precise nature
of the charge against him.

a fresh Form 1127 (Notice of Report) has been issued to
the accused in respect of the Board’s hearing in sufficient
time for him to prepare his defence. The Form 1127
(Notice of Report), the charge recorded on Form 256
and the charge as heard by the governor at his pre-
liminary hearing (as recorded on the F256) are all id-
entical.

‘there has been an initial inquiry into the charge(s) by the

governor in accordance with Prison Rule 48(3).

The charges have been referred to the Board by the
governor:

i after seeking the directions of the Secretary of
State if the offence is one of the ‘graver’ or ‘es-
pecially grave’ offences which the Rules require
should be referred to the Secretary of State; or

i, Because although not such an offence it is a serious
or repeated offence against discipline for which the
govesnor considers the awards he can make are in-
sufficient.

28

{s)

(a)

b)

(c)

{d)

{e)

1f 3 cnarge is not one provided for in the Rules, it is not an offence
against discipline, so cannot be sustained, eg. a charae of not having
a haircut is not an offence: refusing to obey an order to have a
haircut is an offence (subject to the provisos in Rule 26).

i. Very often there is a confused situation at the time of an
offence with the possibility of one or more of several
charges being brought and the accused having no really
clear racollection of orecisely what hangened. It is import-
ant that the accused is left in no doubt preciselv what be is
being charged with, eq. when the charge is one of assault on
an officer it should be expanded by an aadition such as
‘ie. by striking Officer Smith in the face with his fist".

i, The formal wording of some offences contains alternatives,
sO it is particularly necessary 1o check that the charge
indicates clearly which alternative applies. For example,
Aule 47(7) refers to a prisoner having an unauthorised
article "in his cell or room or in his possession”. The
charge should specity the aiternative relevant 10 the case
i.e. “in his cet”, "in his room” or “in his possession”
{but see Appendix 3}."

tii. The charge shouid ba clear as 10 what is atleged eg:

‘Prison KRule 47{7) — has ip his essession an unauthorseg |
aruicle, e, at 10.00am on 412,76, in the heavy texuin
workshon, was found 1o have £ treasury note in his
vocket’,

iv. Tha tacts oi an ottenee anamst goeg order and discinline
{Prison Rule 471201} shouty tie siaied.

The accusad will have been issued with a Form 1127 in respect of
the hearing in front of the Governor. ' he has set out his defence
in writing on the reverse of that forem he may ask for this 10 be
read out at the haaring before the nanel. Mevertheless, he should
be niven notice of the canel’s hrariny, and the ocportunity 1o out
an amended defence or additional noints, by being sunplied with a
fresh Form 1127 at least 2 hours before the start of the hearina.

if there bas not been an initial inauiry into the charqels) by the
governor, the accused has been deorived of certamn safequards. in-
cluding the governor’s cower 1o dismiss tha chargais), and a panel
has no jurisdiction in the matter, :

It the Secratary of State's directions have not heen sought, it could
mnean that a Board i3 beinn asked ¢ deal with an offence which
should have been reinered 1o the colice with a view to its being
deatt with in the courts. Prison Rule 51(5) also provides that the
Secratary of State may roguire charges soecified in this Rule o bhe
referred 10 him, instead of (0 a nanel of the Boarg, in which case
an officer of the Secretary of State is nominaied (o inguire inlo the
charge. {This power is used only on rare occasions, eg, where the
offence is against a member atf the Board or the governor but is not
an guorovriate case 10 refer 1o the pohige,)

29
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(f) Form 1145 {Explanation of the Procedure at Adjudica-
tions by Boards of Visitors}) has been issued to the
accused in sufficient time for him to study it.

{g) the Medical Officer has certified on Form 256 that the
accused is fit for adjudication and punishment, and that
any report prepared by the Medical Officer for the att-
ention of the panel is available. Exceptionally, where
there is no full-time cover available at the time and the
part-time medical officer has been unable to examine the
accused before the hearing the adjudication may never-
theless proceed, but no punishment will be awarded any
inmate about whose fitness for the punishment the
adjudicating panel has any doubt, nor will any award of
cellular confinement be made until the inmate has been
medically examined.

Opening Procedure

It is the responsibility of the Chairman of the panel to see that the following

steps are taken, either by the Chairman of the panel or by the clerk and that

they, and the responses of the accused, are recorded on Form 256. The panel
will not normally know in advance whether they will be receiving a request for
legal representation or the assistance of an adviser, or whether the hearing will
be adjourned for this or any other reason and, in consequence, whether they or
another panel will hear the adjudication. Steps 6—12 must be carried out in
respect of every charge referred to the Board. Where the adjudicating panet is
different from a panel which considered an application for legal representation
or assistance, steps 6—12 must be repeated as appropriate.

(6} Identify the accused.
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Notes

f

(g)

Form 1145 is the only advance informaticn given to the inmate
about the procedure followed at an agjudication vy a panel of the
Board.

i. Prison Rule 53{2) orovides that no award of cellular con-
finement shall be made unless the Medical Officer has cent-
ified that the inmate is in a fit state of heaith to be so dealt
with, Standing Orders require that arrangements are made
to enable the Medical Officer to examine the accused for
his fitness to undergo ceilular confinement; and that he
reports any matter affecting the inmate's physical and
mental condition which aopears relevant o the adjudica-
tion including, where aporooriate, his coinion that the
mental condition of the prisoner was such that he should
not be hetd fully responsible for his actions at the time of
his alleged offence. The examination will be on the dav of,
and oreceding, the adjudication {and resumotion of the ad-
judication following any adjournment). Excentionally,
however, where there is no full-time cover available at the
time and the part-time medical officer is unable to examine
the accused within the 24 hours immediately preceding the
adjudication lor the resumption following any adjourn-
ment} the examination mav follow the adjudication, pro-
vided that it does so as soon as nossible {ordinarily within
24 hours following the adjudication) and :hat no award of
cellular contfinement is ~nade unless the ‘Jdedical Officer
has cerutied the inmate it for it :

if. tf during an adjudication the nanel is in doubt about a
orisoner’s cuteability at the tme or an otfance, or ahout his
state of mind, 1t should asn ihe Aleaical Giticer wnother he |
can assist in these matters.,

31



(7)
(8}
(9)
(10

11

Ask the accused whether he has received Form 1127 and Form
1145, and make sure that he understands what the procedure will
be. ’

Read out the charge(s).

Ask the accused whether he understands the charge(s), and explain
to him any matter about which he is in any doubt.

Ask the accused whether he has had sufficient time to prepare his
answer to the charge(s).

Ask whether or not the accused has made a written answer to the
charge(s).

(12)

061

Ask the accused if he wishes to be legally represented or if he
wishes to be assisted by an adviser,

(13)

If the prisoner states that he does not want representation or
assistance, the adjudication may proceed forthwith from para-
graph 16. If the prisoner says that he wants to be legally represent-
ed or assisted, the panel should ask why and explain briefly what
considerations will be applied when deciding the issue (paragraph
28 of the General Guidance). The panel will probably prefer
to adjourn before announcing its decision.

(14)

The panel should announce its decision.
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Notes

(7-11)

If the panel is satisfied that the accused needs mcre informaticn on the nro-
cedure or the charge{s), more time 1o orecare his answer 1o he chargels)
or to make out his case for representation or assistance. the hearing should
not proceed until this has been remedied. Where a orisoner has difficulty in
understanding English, he should be given assistance bv members of the
adjudicating panel, staff or, if necesary, an interoreter 1a enable him o part-
icipate in the proceedinas. 1f the prisoner claims that he is awaiting advice or
a visit from his solicitor in order 1o prepare his defence or his case for reore-
sentation or assistance, the panel should establish whether in fact a solicitor
has been approached and whether the circumstances of the alleged cffence
are such that the prisoner will be seriouslv disadvantaged if the hearing
proceeds. The panel may consider an adjournment. If it denies such an ad-
journment, which it is entitled to do. it should bear in mind that the oriscner
may say that his defence or his arguments for renresentation or assistance will
be prejudiced unless he receives advice trom his solicitor.

(12)

i The panel may already know, =29. through a written apo-
lication, that the prisoner wanis o be represented or
assisted.

ii. The panel is only bound by ihe terms of the Tarrant
judgement to consider apolications from prisoners for legal
representation or the assistance of an adviser, but every
prisoner hefore them will know from the F1145 that he
may tnake such an apolication and every prisoner should be
asked soecifically whether be wants representation or ass-
istance.

iit. It the: panel has at anv stane arantea leal reoresentation, it
cannot reverse its decision. 1115 bawever open to the panel
to consider a reguest for [enat representation or assistance
at anv staae and. il it arants representation or assistance, it
should decide whather it should chisauabtfy :iselt from a
fresh hearina which will have 10 take vlace followang an
adjournment.

13

i. It is enough for the panel to be satistied on batance that the
orisoner’s request for representation or assistance should or
should not be granted: it is not the case that 3 panel mav
reject an application anty if it is sure beyond reasonable
doubt that representation or assistance is not needed.

ii. It the prisoner does not reguest reoresentation or assist-
ance. it should not be granted to him, Equallv, if he rea-
uests representation but not assistance or, baving been
refused representation but offered assistance, cleclines ass-
istance, assistance should not be granted to him.

iih, The parel might tind it necessarv to hear the getails of the
case aadinst the accused berore roaching s decision,

(14)

It is important that it is aoparent from the record of the hearing {(F256)
where an aoplication for leqal assistance or representation was retused that it
was properly considered.

33
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(15}

Where the panel grants legal representation, it should announce
that it is allowing the same facility to the Governor; and if jt
grants legal representation or assistance it will normally be
necessary to adjourn the hearing: where it refuses such requests
the adjudication may proceed provided that the panel is satisfied
that the accused has had sufficient time to prepare his answer to
the chargel(s).

(16}

Ask the accused in respect of each charge whether he pleads guilty
or not guilty.

If the accused pleads not guilty or refuses to plead, proceed in
accordance with paragraphs 17 to 28 inclusive, but

if the accused pleads guilty, proceed in accordance with para-

graphs 29 to 33 inclusive.

The Hearing

in a legaily represented hearing, the main roles will be taken by the panel and
the two lawyers. It is for the panel to decide the ordering procedure and to
conduct the proceedings as an impartial inquiry to discover the facts and the
truth and to give the prisoner, through his legal representative, a full opportunity
of presenting his case. T ’

In what follows references to the reporting officer and the accused or the
inmate, should be taken to include the phrases “or the Governor's representative
as appropriate’ and ‘or his legal representative, as appropriate’.
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Notes

(15)

Where representation or assistance is acoroved the panel
may fix a reasonable date for the substantive hearing and
indicate that only in exceorticnal circumstancss would they
or another panei consent 10 a further adjournment.

t tlhe adjudication is adjourned 1o arrange representation or
assistance or for any other reason, it will normally be nece-
ssary for the resumed hearirg to repeat steps 611,

(16)

iv,

A separate record {F256) should be made in respect of each
charge.

{f the accused refuses to olead, or qualifies a clea of quilty,
3 not quilty plea should be entered on Form 256, and the
hearing should proceed as if the accused has pleaded not
guilty, A nlea of quilty should te recorded only if the
prisoner pleads quilty to the essential element or elements
of the charge; for examnle, a prisoner who agmits that his
allegation was false but denies 1t was malicious, or who
admits 1o possessing a pipe-stem but denies knowing it had
been used for smoking controtled drugs, should be recorded
as making a not quilty plea.

I, in addition, the accused retfuses 10 speak during the pro-
ceedings, it should te explained to him that the hearing will
nevertheless continue, that all other available evidence will
be heard. and that the question of fuilt, and of the award
t0 be made if the findina is guiity, will be decided in the
light of that evidence.

Where a charge 1s dealt with 1 absentia {sce paragranh 51
of the General Guidancel the nlea should he recorded as
mot quilty.
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Notes

The Hearing (if the inmate has pleaded not guilty oris treated as

so doing)

(17)

The pane! should hear the evidence of the reporting officer, and
invite the accused, if he so wishes, to question the officer on his
evidence, or on relevant matters which the officer has not covered.
The Chairman and other members of the panel may also wish to
ask questions for clarification.

(18)

The panel should repeat 17 for any other witnesses in support of
the charge. An inmate should be asked to confirm that he is pre-
pared to give evidence, as he cannot be compelled to do so. An
officer of the prison who is a witness may be required by the
Governor to attend as part of his duties. Witnesses other
than the reporting officer shoutd not normally remain in the room

' after they have given their evidence and been questioned on it.

(19)

T any exhibit is produced during the hearing {eg. a weapon which

has been used, or an unauthorised article found in the accused’s
possession) this should be described and recorded at the time it is
produced.

36
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[R There is no objection to the reporting oificar reading out
his evidence irom a oreviously crecared sigiement: this
should be incorporated in the record of the hearing. (See
also note i. to 1.}

i, If the accused in anv way abuses the osoortunity to guest-
ion the officer directly the Chairman mav insist on quest-
ions being put through him,

iii. If, at this stage, the accused wishes 12 chance his nlea to
quilty, this may be accentea and the hearing continued in
accordance with paragraohs 29 to 33.

iv, I the reporting ofticer is temporarily not available 1o aive
evidence in person the situation should be exslained to the
accused and where the absence is likely 0 c2 less than 3
weeks it should be left to him 10 cecige whether the hear-
ing should proceed with the witness's written evidence and
in the knowiedge that he would not be able to question the
officer on his evidence, or wwhether tha nearina should he
adjourned until the officer returns {0 dutv. { The foreaoing
will not aooty where the ranoriing citicer nas no first
hand knowiedae ot the alleqed oflence, sa. an escape irom
another estatlishment.) Where the accusea chcoses 1o awart
the avaitability ¢! the otficer and he s searcaated under
Prison Bule 48, the Charrsan should ask the Guvernoer to
consider whether seareaation is still recessarv during the
adjournment,

v. £ the reoorting otficer is Hitelv 19 be unavaniable for more
than 3 weaks (or sooner where ap carhar roanirn is itnpera-
tive} the advien of the (Governor snoula ba souant,

(18)

It is most imoortant that, on leavina the adrudication room, a witness should
not have the opportunity to talk to thase waiting 1o aive gvidence.

(19

For disposal of exhibits, sce note ii. to 48,
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(20)

The panel shouid invite the accused to make his defence to the
charge(s) and to give oral evidence if he wishes. This is the approp-
riate time for any written defence or explanation he has made on
Form 1127 to be read out. Unless he wishes to call witnesses, this
is also the appropriate time for him to comment on the evidence
and to point out anything he thinks is in his favour,

(21)

If the accused asks to call witnesses, whether named in advance or
during the hearing, the panel should ask him to say what he thinks
their evidence will show or prove. Unless the adjudicating panel is
satisfied (after any submission from the accused) that the witness-
es will not be able to give relevant evidence, they should be called.
An inmate witness should be asked to confirm that he is prepared
to give evidence, as he cannot be compelled to do so. An officer
of the prison may be required by the Governor to give evidence as
part of his duties. If the panel decides not to call a witness request-
ed by the accused he should be told why and given the opportun-
ity to comment. The reason for the decision should be recorded in
the record of the hearing.

(22)

The panel should invite the accused’s witnesses to say what they
know of the affair, and invite the accused. if he so wishes, to
question them on their evidence or on anything else that appears
relevant to the case. The reporting officer should also be given the
opportunity to question the accused or witnesses, and members of
the panel may also wish to ask questions. The witnesses should not
remain in the room after they have given their evidence and been
questioned on it.

(23)

The adjudicating panel may also wish to call witnesses, even
though they have not been named by the accused or the reporting
officer.

Notes

(20)

!f the inmate has prepared a written statement he mav be invited to read it
aloud, but if he declines to do so but wishes it 10 be tal.en into consideration
it should be read out by the Chairman of the oanel. See aiso note to 5e.

(21}

i. Witnesses must not be excluded for reasons of administra-
tive convenience or because the panel considers the case
against the prisoner is alreadv made out. Hf the pane! dis-
believes the orisoner or is in doutt about his storv, it
should refuse to call his witnesses only if it is convinced
that the evidence they are expected 1o give is wholly irrel.
evant 1o the point at issue {eg. they could not have witness-
ed an incident being inquired into} or that the request is
part of an attempt to render the bearing unmanageable.
However, if the panel accents the matter{s) which the
prisoner is trying 10 establish it is not necessarv to hear
witnesses, and it should make sure that the inmate under-
stands this and that it is recorded on the form F266.

i, f an essential witnass is temnorarily unavailable the notes
iniv. and v, to 17 are anplicable,

(22)

1 the panel aarees 10 hear a witnnss but the witnnss is not roadilv available 10
aive evidence in person, the accused should be asked whether he would like
the hraring to be adjourned until the witness can be present. The Chairman
of the panel should find nut how soon that can be. and nrovided there will
not be any undue delay the hearing should be adiournad accorainaly, Ordin-
arily an adiudication should not be adjourned fonnnr than 3 weeks (see notes
iv. and v. (o 17 above),

(24)

After all the witnesses have been heard, the panel should ask the
accused whether he wishds to say anything further about his case,
to comment on the evidence, or to draw attention to any relevant
considerations, If the accused tries to bring up points in mitigation
at this stage, the points should be noted and considered carefully
at the appropriate time {see paragraph 29 below).
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Notes

(25)

The panel should consider the question of guilt. Where it does
not retire to a separate room to do so, the governor, any other
member of the staff (including the clerk to the Board) and all
other persons should leave the room; the accused and his escort
should then leave the room.

(26}

Where the panel reaches a conclusion that the evidence constitutes
a lesser offence than that with which the prisoner is charged, it
must return a finding of not guilty.

27)

When the panel have come to a decision on the finding, then,
depending on the practice followed (see paragraph 25 above),
either the pane! should return to the room, or the accused and his
escort should be recalled, followed by such members of the staff
and other persons as need to be present.

(28)

The Chairman of the panel should announce its decision{s) and
this should be recorded on Form 256.

40

(25)

i This is necessary to demonstrate that the canel is entirelv
independent. To avoid any aocaarance hat the panel was
imoroner!ly influenced in its decision v the Governor or
the member of staff deputising for him at the hearing, it is
essential that there should be no communication or oop-
ortunity 10 communicate at this stage betwesn him and
members of the panel exceot in the oresence of the acc-
used. No evidence of any kind should be taken, or decision
communicated, except in the oresence of the accused.

ii. The pane! should find the prisoner quilty only if it is satis-
fied beyond reasonable doubt that he is auilty of all the
essential elements of the charge {see paragraoh iii of the
Preface and 61 of the General Guidancel.

(26

The panel has no power to reduce a charae during the hearing or to direct
that a lesser charge should be substituted. {see also naragraph 63 of the
General Guidance).

(27)

See note to 25 i,

(28)

When more than one charge is being heard at the same tme the finding on
nach charge should be clearly stated and recorded, tv cross-reterencing if
nncessary on the Form 256,
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if the finding in respect of any Charge being Heard is one of
Guilty:

(29) The inmate should be asked whether he wishes to say anything in
mitigation. If he asks to call any person to support his plea in
mitigation this should be allowed unless the panel is satisfied that
the witness will not be able to give relevant evidence. If no plea in
mitigation is put forward, this fact should be recorded on Form
256.

(30} The Chairman of the panel should then invite the governor, or the
. member of staff deputising for him, to give a report on the inmate
including whether the inmate is subject to a suspended or current

disciplinary award, his conduct generally during his current

sentence and any other information the panel should be aware of

and details of previous prison offences during the current

sentence. Ask the inmate whether he wishes to add anything or to

put any question to the governor in connection with his report.

. (31} The panel should consider, privately, as in paragranh 25 above,
awards it will make. No award of cellular confinement may be
made unless the medical officer has certified that day that the
inmate is fit for it; and if the inmate has not been medically ex-
amined that day no other punishment witl be awarded if the panel
has any doubt about the inmate’s fitness for it. The panel may
adjourn, for a period not normally exceeding 24 hours, for any
necessary medical examination to be made.

AW

(32) When the panel have decided on the awards to be made, it shouid
proceed as in paragraph 27 above.

Notes

(30)

The Chairman of the pane! mav put questions 10 the
Governor to clarity or elicit {urther iriormation relevant
to the question of punishment, 3. about anv period the
accused has been segreqated whilst awaiting adjudication.

Essentially, the repert should be about the prisoner’s be-
haviour during his current sentence and should not include
details of his criminal historv. No information should be
given to the panel in the absence of the orisoner except, of
course, where the whole hearing has been in absentia {see
paragranh 52 of the Genera! Guidance),

Where the report is read frem a vreviousty orepared note
this should form part ot the record of the acjudication.

31

See note to 2514,

Ordinarily the inmate will have been m=dically examined
on the dav of the adiudication. Thare is however a disnen-
sation at establishments where thare 15 only a part-time
medical otficer (see note 1o Sah.

(33} The panel should announce the awards and if the panel is making
awards in respect of more than one charge, whether the awards are
to be cumulative or concurrent with, other awards.

It an award is ordered to be suspended (Prison Rule 55{1)), or it
includes the stoppage of earnings under the provisions of Prison
Rule 53(1), the terms of the award must be set out in writing in
the ‘Remarks’ section of Form 256, and the inmate’s liability
explain to him in ordinary language.

a2

(32)

See notes to 25.

(33)

The awards must be within the rance of, and exoressed in
the terms of, the Prison Rules.

Neither the award nor any entrv in the Femarks’ section of
Form 256 should include anv reference 10 any adminis-
trative action or anv rrcommendation for such action (eq,
placing on Rule 43, return to a closed crison, or disposal of
exhibits). If it is desired to make raierance io exhibits it
wauld be approoriate to tell the inmate that they will be
disposed of by the governor 0 accordance with sianding
instructions,
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1f the inmate is subject to an extant suspended award, the panel’s
decision on the suspended award must be announced and explain-
ed to the inmate and recorded on Form 256. The decision may be
to:

(*a)- direct that the suspended award shall take effect; or

{*b) reduce the period or amount of the suspended award and
direct that it shall take effect as so reduced; or

(c) vary the original direction by substituting for the period
specified a period expiring not later than 6 months from
the date of variation; or

{d) give no direction with respect to the suspended award.
*In either of these cases the panel may order that it should take

effect immediately, or that it should commence on the expiration
of an award of the same nature imposed for the current offence.

(34) The clerk should ensure the awards are correctly entered in the
appropriate spaces on Form 256 before the Chairman of the ad-
judicating panel signs and dates the form.

Notes

vi.

An individual award mav not hte suscended in pant, but
when a cenalty comorising more than one award is imposed
one or meore of them may be whollv susoended. Thus, an
award of forfeiture of oriviieges, fcr examole. mav be sus-
pended in its entirety but not in part and a cenalty cormori-
sing, say, forfeiture of orivileges and cellular continement
may be suspended by ordering that both elements or either
should be wholly suspended,

A susoended award will not usuatlv be aoorooriate for an
offence where violence has been used and injuries caused
or where there has been a sericus offence against good
order and discinline. Suspendad awards of forfeiture of
remission should be made onlv where there are soecial
extenuating circumstances and, where an award of more
than 14 days’ forfeiture of remission is imposad, the F256
should indicate what those extenuating circumstances are.

A suspended award mav not be activated unless a orisoner
is found quilty ot a further offence which was committed
during the period of susoension.

The activation of a suspended award mav not be ordered as
the punishment for the further otfonce iz, an mvard is made
for the further offence and in addition the panel may order
the suspended award 1o take effact in whnole or in part.

(34)

Where awards are made in respect of more than onn char
should show senarately the relpvant awards, Sce notes 1o 23,

each Form 256

(35) If the charge was in respect of an especially grave offence (prison
Rule 52(1)) the clerk should arrange for the local press to be
informed.

a4

(35}

The Clerk shoutd provide the followipn information
The name of the prisoner
The otfance with which he was charged
The tinding and, where the prisoner was found auhty

The award.
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Notes

The Hearing (if the accused has pleaded Guilty)

(36)

The panel should hear the evidence of the reporting officer, and

invite the accused, if he so wishes, to question the officer on his

evidence or on relevant matters which the officer has not covered.
The Chairman or other members of the panel may also wish to ask
questions for clarification.

(37)

The panel should repeat 36 for any other witnesses in support of
the case. An inmate should be asked to confirm that he is prepared
to give evidence, as he cannot be compelled to do so. An officer
of the prison may be required by the Governor to give evidence as
part of his duties.

Witnesses other than the reporting officer should not normally
remain in the room after they have given their evidence and been
questioned on it.

{36)

i There is no objection 1o the reoorting officer reading out
his evidence from a previously-prepared statement, which
should be incorporated in the record of the hearing {see
also note i. to 1).

ii. If the accused in any way abuses the oppertunity to quest-
" ion the officer directly the Chairman of the panel may
insist on questions being put through him.

iii. If the accused himseif or through witnesses chailenges facts
on which the charge is based the plea should be entered as
not guilty and the hearing should be continueg in accord-
ance with paraaranphs 17 to 35.

iv. tf the reporting officer is temporarilv not available see
notes iv. and v. to 17,

(38)

1f any exhibit is produced during the hearing (eg. a weapon which
has been used, or an unauthorised article found in the accused’s
possession} this should be described and recorded at the time it is
produced.

. (39)

The panel should invite the accused to offer an explanation of his
conduct. This is the appropriate time for any written explanation
he has made on Form 1127 to be read out.

(40)

If the accused asks to call witnesses, whether named in advance or
during the hearing, the panel should ask him to say what he thinks
their evidence will show or prove. Uniess the adjudicating panel is
satisfied (after any submission from the accused) that the witness-
es will not be able to give relevant evidence, they should be called.
An inmate witness should be asked to confirm that he is prepared
to give evidence, as he cannot be compelled to do so. An officer of
the prison may be required by the Governor to give evidence as
part of his duties. If the panel decides not to call a witness request-

46

(37}

i. 1t an essential witness is temporarilv unavailable the notes
iv. and v, to 17 are aoolicable.

ii. See note 10 18,

(38)

For the disposal of exhibits see note ii. 10 47,

(39)

If the inmate has prepared a written statement which he wishes the pane! 1o
consider he may be invited to read it aloud. but if be declings the statement
should be read out by the Chairman of the panel. See also note Sc.

(40)

i. Whether the witnesses named bv the accuseo are inmates
or members of the staft, it is for the panel 12 decide whe-
ther anv or alt of them are likelv 10 be able 10 assist in
establishing the facts (see varagranh 21 i),

ii. If an essential witness is temoorarilv unavailable the notes
iv. and v, to 17 are anolicable.
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Notes

ed by the accused, he should be told why and given the oppor-
tunity to comment. The reason for the decision should be record-
ed in the record of the hearing.

(41)

The panel should invite the accused’s witnesses to say what they
know of the affair or, as the case may be, to state any matters in
mitigation and invite the accused, if he so wishes, to question
them on their evidence or on anything else that appears relevant
to the case or to the question of mitigation. The reporting officer
should also be given the opportunity to question the accused or
witnesses, and members of the panel may also wish to ask quest-
ions. The witnesses should not remain in the room after they have
given their evidence and been gquestioned on it.

(42)

The adjudicating panel may also wish to call witnesses, even
though they have not been named by the accused or the reporting
officer.

(43)

If the panel is satisfied that the inmate is guilty of the offence
with which he is charged, the Chairman of the panel should
announce this, and the finding should be recorded on Form 256.

(a4)

After all the witnesses have been heard, the panel should ask the
accused whether he wishes to say anything further about his case,
to comment on the evidence, or to draw attention to any relevant
considerations particularly anything in mitigation. If he asks to
call any person to support his plea in mitigation this should be
allowed unless the panel is satisfied that the witness will not be
able to give relevant evidence. If no plea in mitigation is put
forward, the fact should be recorded on Form 256.

(45)

The Chairman of the panel should then invite the governor, or
member of staff deputising for him, to give a report on the inmate
including whether the inmate is subject to a suspended or current
disciplinary award, his conduct generally during his current
sentence, any other information the panel should be aware of and
details of his previous-prison offences during the current sentence.
Ask the inmate -whether he wishes to add anything or to put
any question to the governor in connection with his report.

a8

{41) i. It the accused has asked 10 call @ witness wno aprcears to
: have a useful contribution 1o make but «vho is not available
to give evidence, see note 0 paragranh 22 above regarding
possible adjournment.
ii. See also note to 18.
(43) When more than one charge is being heard at ihe same time the finding on
each charge should be clearly stated.
(44) As the accused has pleaded auilty it may not be necessary to follow the pro-
cedure at paragraoh 25 above,
{45) i. The Chairman of the panel rmav put questions to the

Governor to clarify or ehcit further information retevant to
the auestion of punishment, eg. about anv oceriod the
accused has been segregated whilst awaiting adjudication.

ii. Essentially, the report should be about the orisoner’s be-
haviour during his current sentence and should not include
details of his criminal historv. Mo intormation should be
given to the panel in the absence of the orisoner excent, ot
course, where the hearing has been in atsentia {see oara-
graph 51 ot the General Guidance.

iii. Where the report is read {rom a oreviousiv-grepared note
this should form part of the record of the adjudication.
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(46)

The pane! should consider what awards it will make. Where it does
not retire to a separate room to do so the governor, any other
members of the staff {including the clerk to the Board) and all
other persons should leave the room; the prisoner and his escort
should then leave the room.

No award of cellular confinement should be made unless the

- medical officer has certified that day that the inmate is fit for it;

and if the inmate has not been medically examined that day no
other punishment will be awarded if the panel has any doubt
about the inmate’s fitness for it. The panel may adjourn, for a
period not normally exceeding 24 hours, for any necessary
medical examination to be made.

(47

When the panel have decided on the awards to be made, then,
depending on the practice followed (see paragraph 46 abovel,
either the panel should return to the room, or the inmate and his
escort should be recalled, followed by such members of the staff
and other persons as need to be present.

{48)

The panel should announce the award, and if the panel is making
awards in respect of more than one charge, whether the awards are
to be cumulative or concurrent with, other awards.

1f an award is ordered to be suspended, or it includes the stoppage
of earnings under the provisions of Prison Ruie 53(1), the terms of
the award must be set out in writing in the 'Remarks’ section of
Form 256, and the inmate’'s liability explained to him in ordinary
language.

If the inmate is subject to an extant suspended award, the panel’s
decision on the suspended award must be announced and explain-
ed to the inmate and recorded on Form 256. The decision may be
to:

(*a) direct that the suspended award shall take effect; or

{*b) reduce the period or amount of the suspended award and
direct that it shall take effect as so reduced; or

{c) vary the original direction by substituting for the period
specified a period expiring not later than 6 months from
the date of variation; or

{d) give no direction with respect to the suspended award.

*In either of these cases the panel may order that it should take
effect immediately, or that it should commence on the expiration
of an award of the same nature imposed for the current offence.

50

Notes

(46)

See note to 25 1.

Orcdinarily, the inmate will have teen medicaliv examined
on the day of the hearing, There is, however, s dispensation
at establishments where there is only a part-time medical
officer {see note to 5 g}.

47)

See note to 25 1.

(48)

The awards must be within the ranae of, and axoressed in
the terms of, the statutory Rules.

Meither the award nor any «ntry 10 the "Remarks’ section of
Form 256 should include any roierance to anv administra-
tive action or anv racommendation {ar such action {eq.
clacina on Rule 43, return to a closed orison, or disposal ot
exhibits). If it is desired to rake reterance to exhibits it
wsould be appropriate 10 teli the inmate that thay will be
disposed © by the qovernor in accordance with standinn
instructions.

An individual award may not be suspended in part, but
when a nenatty comprising more than one award is imposed
one or more of them mav be whoily suspended. Thus, an
award of forteiture or orivileges. {or example, may bhe
suspended in its entirety but not in part and a oenalty com-
prising, say, forfeiture of crivileaes snd cellular confine-
ment mav be suspended bv ordering that both elements or
either should be wholly susoended,

A susoended award will not usually be aoorooniate for an
offence where violence has been used and injuries caused
or where there has been a serious offence against good
order and discioline, Suspended awards of {arfeiture of
remission should be made onlv where there are soecial
extenuating circumstances and where an award ot more
than 14 davs’ forteiture of remission is imposed the F256
shouid indicate what those extenuating circumsiances are,
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Notes

(49)

The clerk should ensure the awards are correctly entered in the
appropriate spaces on Form 256 before the Chairman of the
adjudicating panel signs and dates the form.

v. A susoended award may not s
is found gquilty of a further o
during the ceriod of susoension.

activaieg unress a orisaner
nce which vwas committad

vi. The agctivation of a suspended award may not be ordered as
the punishment for the further cffsnce ie, an award is made
for the further offence and in addition the Boarg may order
the susoended award to take effact in wheole or in part.

(50}

It the charge was in respect of an especially grave offence (Prison
Rule 52{1)} the clerk should arrange for the local press to be
informed.

52

(49) It is important that 'vhere awards are made in respect of more than one
charge, each Form 256 should show separately the relevant awards. See notes
t0 48.

{50} The Clerk should provide the following information:

The name of the prisoner
The oftence with which he was charged
The finding and, where the prisoner was found quilty

Tha award.
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Appendix1:
Explanation of the Procedure at a Hearing of

a Disciplinary Charge by a Governor or Board
of Visitors

When you appear before the Governor or the Board of Visitors® at the hearing
of a disciplinary charge the procedure will be as described below. Statutory

Rules about

discipline are set out in your copy of the General Information

Booklet for Prisoners. If you want any advice before the hearing about the pro-
cedure, ask your officer about it.

(1)

(2}

(3)

(4)

(5)

(6)

(7

*In practice, the

The G_%Lm will ask you whether you received the Notice of

Chairman
Report (Form 1127) showing the charge(s) against you.

You will be asked whether you have received this card which ex-
plains the procedure at the hearing of a charge. If you do not
understand the procedure then you should say so.

The charge(s) will be read out to you. If there is any difference
between the charge(s) read out and the charge(s} on the Notice of
Report, or if you are in any doubt about any charge, this will be
your Opportunity to say so.

You will be asked whether you have had enough time to prepare
your defence to the chargels). If you consider you need more
time, you shouid say so and give your reasons so that it can be
considered whether the hearing should be adjourned to allow you
more time.

You will be asked whether you have made a written answer 10 the
charge.

If the hearing is before the Board of Visitors, you may ask the
Chairman if you can be legally represented or assisted by a friend
or adviser. The panel will consider your request and if they agree
to it the hearing may be adjourned to a suitable date. If a request
for legal representation is granted by the panel the Governor will
allow you faciiities to contact a solicitor of your choice. If you do
not know a soticitor who will act for you the legal aid designated
officer will show you the Law Society’s regional legal aid solicitors
list so that you may choose a solicitor. Your solicitor will aavise
you about how his costs might be met from the iegai aid fund.

If a request for legai representation or assistance is refused the

panel will almost certainly wish to proceed with the adjudication
and you shouid be prepared for this.

L] won will be by b panel of between 2 and 5 members of the Board.
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(8)

(9)

(10

11

(12}

The GOVErNOT it ask you, taking each charge separately if there

Chairman
is more than one, whether you plead guilty or not guiity. You will
be treated as having pleaded ‘Not guiity’ uniess you plead ‘Guilty'.

The officer who reported you will give his evidence. You will be
allowed, after the officer has compieted his statement, to question
him on what he has said or on any relevant matter.

If there are any witnesses in support of the charge(s) against you
they will give their evidence, and you wili be allowed to question
them also.

You may be required to put your questions through the SOvernor.
Chairman

Do not argue with witnesses. |f you do not feel abie to frame ques-
tions to bring out your point, explain it to the G""_V‘em_ﬂ' who will

Chairman
assist you by asking them for you.
You will then be invited either to:
(a) make your defence to the charge{s) — if you have not

pleaded guiity;
or

(b) offer an explanation of your conduct and say why you
think you should be treated leniently — if you have
pleaded guiity.

This wili be the time for any written statement you have made of
your defence or in explanation to be read out; and — unless you
want to call witnesses — for you to comment on the evidence
given and point out anything you think is in your favour.

If you want to call witnesses, ask for permission to call them and
say who they are, even if vou have named them before the hear-
ing.

If they are witnesses in your defence, say what you believe their

evidence will prove. If the GOVErNOr i o ictied that their evidence
Chairman

may help to establish exactly what happened. the witnesses wiil

be cailed (but remember that witnesses who are inmates cannot

be compeiied to give evidence).

You will be allowed to question the witnesses on their evidence or

any relevant matter, and they may also be questioned by others
present.
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(13)

(14)

(15)

(16)

(17

After your witnesses have been heard you wiil be given the oppor-
tunity to say anything further about your case, to comment on
the evidence and point out anything you think is in your favour.

The GOVErnor i announce the finding of guilty or not guilty
Chairman
for each charge.

If you have pleaded not guilty but are found guilty, the Governor

Chairman
will invite you to say, before any punishment is awarded, why you
think you should be treated teniently.

You may ask to call someone to support a plea for leniency.

The GOVETNOT it ask for a report to be read out on your conduct
Chairman

and record since you last came into custody, and will ask you

whether you want to add anything or ask any question in conn-

ection with the report.

The M will announce the award(s} for each offence
Chairman

proved. If you do not understand how the awarc will affect you.

you should ask for it to be expiained to you.

The GOVErNOr ay adjourn the hearing, or the Governor may
Chairman '

bring a hearing to an end, at an intermediate stage — for exampte,

to await the outcome of any police investigation into the case or

to await directions from higher authority, or so that an essentiai

witness may be present. The reason for any adjournment or ter-

mination will be given to you.

Form 1145 { revision}
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Appendix 2:
The Functions of the Solicitor representing the
Governor

m

(2)

(3)

The principal function of the solicitor representing the governor is
to assist the adjudicating panel in getting at the truth. Before he
receives his instructions, the prisoner wili have been charged and
have appeared before the Governor. The alleged offence will have
been investigated by prison officers and some statements may have
been taken from witnesses (these are likely to be prison officers,
but there may be exceptionally a prisoner who is able and willing
to give evidence against the defendant). The solicitor should con-
sider the charge in the light of the evidence to see whether it is
appropriate and whether further evidence is required to support it.
If further evidence is required, the solicitor should report to the
Governor asking for arrangements to be made for him to see the
witness and he should ask the panei for an adjournment if this is
necessary. if the charge is not appropriate, the solicitor should
report to the Governor, suggesting that the proper remedy is for
the solicitor to inform the panel that he wili not be calling evi-
dence in support of that charge, and inviting the panel to dismiss
it. The offence charged may be appropriate but the particulars
may be wrong or inadequate. In that case, the solicitor should
raise the matter at the beginning of the proceedings before the
pane! and suggest that the panel should proceed on the pasis of the
solicitor’'s formulation of the particulars. The question of reduc-
tion of charges and alternative charges is discussed in paragraphs
10 and 63 of the Generai Guidance: wnere the evidence at the
hearing does not support the offence cnarged, it must be dis-
missed: the charge must not be reduced. If the solicitor is not
satisfied with the evidence as set out in the statements supplied to
him, he should inform the Governor who will arrange for the
solicitor to take further statements from the relevant witnesses.

The solicitor will present the evidence in support of the charge.
While the principal function of the solicitor is to assist the panel
in getting at the truth he has an important part to play in protect-
ing witnesses from unfair cross-examination and in presenting the

_other side of the case if the prisoner's solicitor taunches an attack

on the conduct of prison officers or on the way the prisoner has
been treated in prison. The solicitor will give every assistance to
the panel when points of law are raiseg. whether by the solicitor
for the prisoner or by the panel. {This does not mean of course
that the panel will wish to iook only 1o the Governor’s represent-
ative for advice on legal points. In practice it will be sensible, when
a legal point is made, to seek comments from both lawyers
present so that when the point has been elucidated the panei will
be able to form a judgement.)

Experience suggests that there are a numoer of requests which

the solicitor acting for a prisoner may make. Examples are
discussed in the following paragraphs. In relation to each, it must
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(4)

(5)

(6)

7

be remembered that the panel has no powers to compel the
attendance of witnesses or the production of documents and
cannot impose duties upon prison officers or the Governor of
the prison. However, if the panei is of the opinion that in the
interests of justice particular action should be taken, the proceed-
ings may be adjourned while the Governor is invited to consider
the views expressed by the panel.

The solicitor acting for the prisoner may ask to see copies of all
statements which it is intended to use against the prisoner. Where
there are such statements, the solicitor representing the Governor
will no doubt wish to anticipate this request by providing copies
as soon as possible.

The solicitor for the prisoner may require facilities to interview
prison officers or other prisoners. This request should be made
first to the Governor but if it is repeated to the panel, the solicitor
representing the Governor should seek to establish which prisoners
it is sought to interview and why it is thought that they may be
able to give evidence for the defence. There can be no possibility
of arranging for the solicitor to see all the prisoners who were in a
particular wing at the reievant time.

The solicitor may ask for a list of names of prisoners in the wing
or in particular cells or for a list of officers on duty at the time.
This is not a matter for the panel but for the Governor, and the
solicitor representing the Governor should seek to narrow the
request as far as possible and to find the justification for it

The solicitor for the prisoner may ask for an identification parade
to be held so that his client may seek to identify prisoners or
prison officers. Again, this is a matter for the Governor, but the
aim should be to discover the case for hoiding such a parade. A
member of staff will not however be compelied to take part in an
identification parade against his will.
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Appendix 3:
Ad\_rivc.:e on Variqus Mattersr

This note comprises a brief summary of Home Office guidance on some particular
adjudication issues relevant to Boards of Visitors proceedings.

Possession of unauthorised articles

(2)

(3)

(4

In its judgement on 31 July 1984 in the case of King v the Deputy
Governor of -Camp Hill Prison, the Court of Appeal (Lawton,
Griffiths and Browne-Wilkinson LLJ) enunciated its view of the
proper construction of Prison Rule 47(7). To be guiity of an
offence of having an unauthorised article, the prisoner must have
been exercising some control over the unauthorised article in his
cell; it is not sufficient merely to 'know’ of the presence of the
article.

Griffiths LJ went on to say that in shared cells it may be more
difficult to know whether the article is in the joint possession of
all the prisoners or whether one or more are the guilty parties.

It is important therefore, particularly wnere the prisoner is in a
shared ceil, that the adjudicator is satisfied that the prisoner was
exercising sole or joint control over the article before finding him
quilty.

Drug Offences

(5}

(6}

There is no specific disciplinary offence under the Prison Rules
which refers to the possession, use or supply of controiled drugs;
charges may be laid under Rule 47, paragraphs (7), {10} or (20}
depending on the circumstances of the alleged offence. it is of
course open to a Governor to hear a charge under any of these
paragraphs or for the matter to be reterred to the police. However
in most cases the charge is referred to the Board under Rule 51{2).

The standard of proof required when drugs-related charges are
heard is the same as that for other disciplinary offences: ie. a
finding of guilt shouid not be arrived at unless the panel is satis-
fied beyond a reasonable doubt that the prisoner committed the
offence with which he is charged. There is an important difference
between the mechanism available for dealing with drug abuse in
prisons and that provided by the criminal law. Under the Misuse
of Drugs Act 1971 the relevant offence is one of possessing a
controlled drug. Prison Rule 47(7) provides for a disciplinary
offence of possessing an unauthorised article. It is therefore open
to the reporting officer to charge a prisoner under Ruie 47(7}
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(7

(8)

(9)

(10)

with the possession of a pen or razor which has been in contact
with, for example, cannabis resin; a charge need not be limited to
possessing cannabis resin itself. This is taken to mean that the
jurisprudence of the Misuse of Drugs Act to the effect that a
charge of possession can only reiate to a measurable quantity of a
controlled drug is not binding on charges under the Prison Rules,
and a charge under Rule 47(7) may be made out notwithstanding
that only traces of the drug, not amounting to a measurable
quantity, are found.

A charge of being in possession of controlied drugs or articles such
as pens or razors which are believed to have been in contact with
controlled drugs wiil normaily be preferred under Prison Rule
47(7). Such a charge may be preferred immediately on discovery
but the charge must be formutated as ‘had in his possession a
controlled drug’ or “‘had in his possession an article containing
traces of a controlled drug’” and not ‘had in his possession a
substance believed to be a controlied drug’. It is then open to the
Governor, in consultation with the Regional Director, to refer the
matter to the police for investigation and to adjourn the hearing
pending the outcome. f discovery of a substance believed to be a
controlled drug is not referred to the police for investigation, the
adjudication may proceed provided that the prisoner makes a clear
and unambiguous admission of guilt. The Governor shouid satisfy
himseif, particularly in the case of young offenders or any inmate
who might not fully understand the charge, that they recognise
the meaning and nature of controlled drugs and that it is a serious
offence 1o possess them. With a clear and unambiguous admission
of quilt, it is unnecessary to send the suspected substance for for-
ensic analysis. The Board of Visitors may agjudicate without any
torensic analysis, but only if the prisoner maintains his clear ana
unambiguous admission of guilt.

Where a prisoner makes a not guilty or equivocal plea before the
Governor or, on the case being referred to the Board of Visitors,
changes a guilty plea to one which is eguivocal or not guiity, the
substance may be anaiysed with a BDH kit; if this proves negative,
the charge of possession of controlled drugs must be dropped; if
positive or if a BDH kit has not been used, the substance must
immediately be sent for forensic analysis and the hearing adjourn-
ed 1o be resumed on receipt of a forensic anaiysis report.

The judgement of Mr Justice McCullough in the Divisional Court
on 20 September 1982 in the case of R v Board of Visitors High-
point Prison ex parte McConkey provided guidance on another
aspect of charging in connection with drugs offences ie. where a
charge under Rule 47(20) may be appropriate.

McConkey and three other inmates at Highpoint prison were
charged under Prison Rule 47(20) with offending against good
order and discipline in that ‘they were present at a drug smoking
party or session’; the other three inmates were also charged unaer
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(11)

(12

Prison Rule 47(7) with being in possession of, or having in bedd-
ing, substances believed to be cannabis, or a pipe adapted to
smoke drugs. McConkey, and two of the others, were found
guilty on the 47(20) charge. In quashing the Board’s decision in
respect of McConkey, Mr Justice McCullough expiained that there
had been no aliegation that McConkey was in possession of the
pipe or the cannabis, nor that he encouraged or assisted anyone
else to smoke. He rejected the argument that mere presence,
knowing that an offence was being committed, could constitute
an offence; similarly he rejected the view that a mere observer
should be regarded as an offender himself because of the risk that
he might be tempted to join in or in some way assist the offender.
He also rejected the argument that guiit shouid resuit merely
because the presence of the observer might happen to assist the
offender to escape justice by creating confusion in the mind of an
officer as to who was, in fact, offending.

Mr Justice McCullough went on to say that it would be another
matter if the inmate present ‘wilfully encouraged the offender’
because ‘he then makes himseif party to the principal offender’s
offence and himself offends’. It foilows from this that where a
prisoner is suspected of being present, even knowingly, when drugs
are being smoked or consumed, he shouid not be charged, under
Prison Rule 47(20), with mere presence. To constitute an offence
some additional ingredient has to be established. The charge
should make clear what the additional ingredient is thought to be
so that (a) the adjudicating body is ctear that this is an essential
feature of the offence which must be proved and (b) that the
prisoner has a full opportunity of hearing the allegation and
presenting his defence. Clearly everything wiil depend on the in-
dividual circumstances of a case but, as examples, the charge might
make it clear that the inmate was suspected of wilfully encourag-
ing or assisting thase actually smoking or consuming drugs (eg. by
acting as a lookout). Similar considerations apply to offences
other than those involving drugs; for exampie., unauthorised
possession or taking of unauthorised articles, Rules 47(7) and
(10); damaging a cell or property Rule 47{11); attempts to escape
Rule 47(5) and ({19); and barricading or arson Rule 47{11} and/or
47(20).

In the tight of the judgement by Mr Justice McCuliough it is prob-
able that when conducting a judicial review of adjudications in
respect of drug related offences the Divisional Court wiil draw
analogies with the criminal law. First, where a prisoner is charged
with an offence which if committed outside the prison could
result in a charge under the criminal law, it is necessary that the
offence of possession be proved to the same standard as is required
for a criminal offence under the Misuse of Drugs Act. The ad-
judicating authority must therefore satisfy itself that the prisoner
knew that the unauthorised article was in his possession and that
he knew it contained traces of, or was, a controtled drug. Itis not
necessary that the prisoner should know the precise nature of the
drug.
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(13)

(14)

(15)

Mutiny
Awards

(16)

A statement by the prisoner in defence of a charge that he ‘did
not know the article was there’ or that he ‘did not know the
article had been used for smoking a controlled drug’ is a legitimate
defence; equally, a statement to the effect that he was exercising
no degree of control over an articie in his cell is a legitimate
defence, even though he admitted knowing the article was there or
had been used for smoking drugs. Whether these defences are
believed is a matter for judgement by the adjudicating authority
which has the opportunity to decide from, inter alia, the demean-
our of the witness whether he is telling the truth. Other statements
commoniy advanced by a prisoner such as ‘someone gave it to me’,
‘I do not smoke cannabis’, ‘it is not my pen’ and ‘I found the pen’
do not in themselves constitute a valid defence. They may how-
ever be reievant in assessing the credibility of a defence to the
effect that the prisoner did not know the article was in his poss-
ession or that he did not know that it contained or was a con-
trolled drug.

The adjudicating authority shouid try to ensure that the prisoner
understands the three elements in the charge: that the unauthor-
ised article was in his ceil, that it was under his sole or joint con-
trol and that he knew that it contained traces of or was a contro-
lled drug; and pleads accordingly. If the prisoner admits control
over an unauthorised article but denies knowing that it con-
tained traces of a controlled drug, the plea should be recorded as
‘not guilty’.

The definition of this offence has led to disputes in some disci-
plinary proceedings. The Divisional Court appear to have approved
the definition “‘an offence of collective insubordination, coilect-
ive defiance, or disregard of authority or refusal to obey author-
ity”. Certainly the Court thought that the vital guestions in most
cases would be whether collective action was intended to be coll-
ective, ie. whether it was concerted or not, and whether there had
been mere disobedience of a particular order, or disregard or
defiance of authority.

An award of punishment by a panei must be within the range and
the terms of Prison Rules 51{4) and 52(3). Unless an award is sus-
pended, or is ordered to start at the end of a period of punishment
already being served, punishment other than forfeiture of remiss-
ion will be implemented forthwith. If more than one punishment
of a like kind is imposed at the same time for separate offences
they may be ordered to run concurrently. An award of forfeiture
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17

(18)

of remission may be made in the case of a prisoner who is de-
tained only on remand or to await trial or sentence, notwithstand-
ing that the prisoner has not {or had not at the time of the
offence) been sentenced to imprisonment. A panel may direct that
an award shall not take effect unless during a specified period not
exceeding the ensuing 6 months the prisoner is found guilty of
committing another offence against discipline. A suspended award
will not usually be appropriate for an offence where violence has
been used or where there has been a serious offence. Suspended
awards of forfeiture of remission should be made only where there
are special extenuating circumstances. An award may not be
suspended in part; although any or all of the awards made for a
single offence may be suspended, it is preferabie to suspend all or
none.

Adjudications on Charges under Prison Rule 47(5), 47(6) and
47(21) and under Youth Custody and Detention Centre Rules
50(5), 50(6) and 50(21)

In making an award upon an inmate found guiity of an offence
relating to absence outside the establishment or a failure to return
after being temporarily released, no account should be taken of:

(a} the length of time the inmate has been uniawfully at
large. This is because, under section 49(2) of the Prison
Act 1952, the period will not be counted as part of the
sentence when the inmate’'s normal date of release is
caiculated. {The Secretary of State may direct that it
should be so counted, but it is not his practice to do so.)

{b) any further offences committed by the inmate while at
large. Such offences can be dealt with by the police as
criminal offences. It is in any case doubtful whether there
is authority under the various Rules to adjudicate and
impose a punishment for such an offence.

Accordingly, no reference should be made at the adjudication to
any offences which may have been committed while at large and
where such references are made the panel should expressly dis-
regard them.
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Appendix 4:
Implications of Certiorari Cases

Introduction

This note records the main points to emerge in the cases of application for a writ
of Certiorari concerning adjudications and considers the implications.

(2)

(3)

90T

(4)

(S)

As a result of the Hull riot of 31 August — 2 September 1976,
disciplinary proceedings were instituted against 185 prisoners, who
forfeited about 90 years’ remission in total. The Hull Board of
Visitors carried out the adjudications at the various prisons to
which accused inmates had been dispersed. Seven of these prison-
ers applied to the Divisional Court for orders of Certiorari to
quash their findings. On & December 1977 the Divisional Court
refused their applications on the grounds that Certiorari did not
run to findings made by Boards of Visitors.

In summing up, Widgery LCJ equated Governors and Boards with
fire service chiefs or army officers, as being responsibie for a body
with its own form of discipline and its own rules. Agreeing with
another judgement (Lord Denning MR in Becker v Home Office
(1972) 2 QB 407) he thought that a Governor's tife would be
made intolerable if his every disciplinary decision were liable to
judicial review: and he thought that in this respect Governors and
Boards should not be distinguished, as both. were intimately conn-
ected with the running of the prison. The Divisional Court thought
that the ‘right’ to petition the Secretary of State against an award,
under Rules 7 and 56, was an adequate safeguard for the prisoner.

On 3 October 1978, the Court of Appeal’ reversed this decision
and held that awards made by Boards of Visitors were subject to
judicial review. Megaw LJ said that the Governor's powers of
summary discipline were part of his administrative function, and
that good sense and public policy made it undesirabte that those
powers should be subject to Certiorari; on the other hand the
Board’s adjudicating role was separate from its other functions.
Agreeing, Waller LJ said that the Board is an administrative body,
but not when acting judicially where it is independent of staff and
inmates.

Though agreeing with Megaw LLJ, Shaw LJ said that it was diffi-
cult 1o distinguish Boards” and Governors™ awards. it should be
added that Megaw LJ had said that the notice of procedure and
Form 1145 at a Board adjudication pointed to a judicial proceed-
ing: but a similar procedure and the same form are used in Govern-
ors’ adjudications. The Court of Appeai did not agree that
Certiorar: should be onty a residual remedy, to be used after
appeal to the Secretary of State had failed. because prisoners do
not have an absolute right to this appeal, and because in any case

YR v Hull Prison Bosra of Visitors. ox parte St Germain11979) QB 425
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(6)

n

(8)

(9

(10

the Secretary of State can only remit the award: he cannot quash
the finding of guilt. The Court of Appeal, however, left open the
question of whether Governors’ adjudications were justiciable.

in 1984, the Court of Appeal ruled in King v The Deputy Govern-
or of Camp Hill Prison that judicial review did not lie in respect of
Governors’ adjudications but that the Secretary of State’s actions
in respect of Governors’ adjudications were reviewable.

The Hull St Germain cases, together with the Wandsworth Rosa
case, were referred back to the Divisional Court for consideration
on their merits. The Court said that section 47(2) of the Prison
Act 1952, requiring the Secretary of State to ensure that ‘a person
who is charged with an offence under the rules shail be given a
proper opportunity of presenting his case’ and Rule 49(2) that a
prisoner ‘shall be given full opportunity of hearing what is alleged
against him and of presenting his own case’ were declaratory of
one of the basic rules of natural justice, namely that every party to
a dispute has a right to a fair hearing. ‘He must know what evi-
dence has been given and what statements have been made affect-
ing him; and then he must be given a fair opportunity to correct
or contradict them’. Referring back to Megaw LJ in the Court of
Appeal, the Divisionai Court said that a mere breach of procedural
rules wouid not justify or require interference by the courts; for
that there would have to be ‘some failure to act fairly — fairly,
having regard to ail the circumstances and such unfairness could
reasonably be regarded as having caused a substantial, as distinct
from a trivial or merely technical injustice, which was capable of
remedy’.

The appiication of these principles to the St Germain and later
cases is considered below.

It should be stressed that the Divisional Court is not rehearing the
adjudication. It tooks at the documents of the adjudication to see
if there is prima facie evidence there of unfairness: it cannot
resolve conflicts of evidence. It can, however, examine affidavits,
but if a conflict of evidence remains, it will allow cross-examina-
tion of deponents only to prevent an ‘unacceptable risk’ that
justice will not be done if 'there is no cross-examination. (Webster
Jin Feil’s case.)

The rest of this paper looks at the points of srocedure or the
decisions where the Divisional Court has commenaed or criticised
Boards. It should be added that the Court may criticise a Board
without quashing its award, if the point is insubstantial or incap-
able of remedy. It may aiso order a rehearing.
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Preocedure

(11)

(12

(13)

In St Germain, Megaw LJ said that Certiorari would lie for a
breach of procedural rules only if a substantial and remediable,
not a trivial, unfairness had occurred, and in Brady and Mealy
Hodgson J said that matters of procedure and principles of fairness
should be distinguished.

In Moseley, the clerk appears to have got the order in which
evidence was given wrong, which made it difficult for Glidewell J
to decide whether there had been a refusal to call witnesses or not.
\n Brady and Mealy the Chairman took the last of six charges first,
without an explanation to the prisoner, causing him some con-
fusion. In neither case was the finding quashed on grounds of irr-
egularity.

A verbatim transcription of the proceedings is unnecessary, but
a full account of the /mportant points in the adjudication should
be recorded. Judges give great weight to statements and affidavits
which are corroborated by the adjudication sheets.

Entering Pleas

(14)

(15)

(16)

Charges

(17

In the Brady and Mealy case, the accused said he did not see the
point of the charge (47(20): ‘in any way offends against good
order and discipline’) and it was not explained to him. Hodgson
J thought it was wrong of the Chairman to enter a plea of guilty,
even though Mealy later admitted guiit; but he did nnt quash the
finding.

Leyland, one of the applicants in Tarrant, complained that the
meaning of a ‘concerted act of indiscipline’ was not explained to
him. But since Leyiand himseif referred to ‘the riot’, Webster J
did not consider that any injustice was done by not explaining the
charge.

In the Rosa case (commended as a model for dealing with hearsay
evidence) the accused admitted committing an assault, but under
provocation. He should therefore have been advised to plead guilty
and mention provocation later in mitigation, whereas he was
advised to plead not guilty.

in Seray-Wurie, the applicant, though he admitted that he had
committed many offences, claimed that the Governor had no right
to refer him to the Board under Rule 51(2) since he had repeated
no particular offence. Forbes J disagreed saying that repeated
offences can be different ones.
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(18)

McConkey was charged with offending against good order and
discipline in that he was ‘present at an unlawful drug-smoking
party’. The Board’s finding of guilt was quashed by the Divisional
Court; his argument that mere presence could not amount to an
offence was accepted. In order to succeed it appears that the
charge should at least have implied some degree of participation.

Access to written statements

(19)

(20)

(21)

(22)

Board adjudications should be started afresh without reference to
the record of proceedings before the Governor. This enables the
panel to determine the case solely on the evidence presented at its
hearing. But statements written in connection with the hearing by
the Governor may be accepted as evidence provided they are read
out in the presence of the accused. If the accused wishes to
question the person who made the statement he must be perm-
itted to do so.

In Brady and Mealy, the accused claimed correctly that a prison
officer had changed his story between Governor’s and Board's
hearings, and he suspected collusion between officers. But he was
not allowed to see a record of the Governor's hearing, nor to
question the officer on his statement. Hodgson J said that, though
disallowing access to the record was not necessarily unfair, in this
case the prisoner should have been allowed to see it: the finding
amounted to a substantial injustice and it was quashed.

It seems also from this judgement, that if the prisoner had not
asked to see the Governor's record, he would have had no case:
ie. it is up to the prisoner to ask for the record, not up to the
Chairman to ask him if he wishes 1o see it.

In Gibson, the finding of guiit on a charge of making a false and
malicious allegation against an officer was quashed, because the
report of the investigation by the Assistant Governor conciuded
that the atlegation was false and malicious, and mentioned that the
prisoner had made allegations against staff before and was anti-
authority. Putting his report before the Board was regarded by the
Court as prejudicial to the interests of justice, although the Board
said they had disregarded it. {1t shouid be noted that the report of
the investigation is solely to enable the Governor to decide
whether to lay a charge under Prison Rule 47(12), and it shouid
not be sent to the Board; statements made during the investi-
gation, however, may be accepted as evidence by the Board
provided that they are read out in the presence of the accuseo.)

Hearsay Evidence

(23)

In the St Germain cases, Lane LJ declareo that the Board is en-
titled to listen to hearsay evidence, subject always to the duty 1o
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(24)

(25)

give the prisoner a fair hearing. This involves allowing the prisoner
to cross-examine the witness whose evidence first appeared as
hearsay. In one of these cases, the Court criticised the Board be
cause a prisoner was not allowed to guestion, or even know the
names of the six officers who said they saw him on the roof at the
time of the riot. He went on to say that if calling the witness is
impossible, the evidence shouid be dismissed by the Board unless
the prisoner wants to have the hearing postponed until hearsay can
be checked by cross-examination.

In one St Germain finding criticised by the Court, the prisoner
Anderson was punished for looting aithough there was no evidence
of unauthorised articles in his possession, but merely statements
from officers that he was part of a looting gang and that he was
‘very aggressive throughout’ which the prisoner was not able to
question.

The Rosa case, decided at the same time as the St Germain cases,
was a model of how to deal with hearsay, in the view of the Div-
isional Court. The prisoner was on hunger strike, so there was a
need to hold the adjudication as soon as possible, but the report-
ing officer was off sick as a resuit of the alleged attack by the
prisoner. The prisoner was questioned on the officer’s statement
and he effectively admitted guilt. (It transpired that he was
advised to plead not guilty where he should have been advised to
plead guilty and mention provocation in mitigation.) One judge
observed that ‘it was obvious, from what the applicant himseif was
saying that it would not profit him in the least to cross-examine
the officer’.

Calling of Witnesses

(26)

The Divisional Court has dealt with applications by prisoners who
claim Boards failed to call witnesses in their defence. The Court
has declared that the general principles should be:

(i) the prisoner must be allowed to call witnesses if
this is necessary to give him a fair chance to
present his case; thus the Chairman’s discretion to
refuse to allow a witness to be cailed must be ex-
ercised reasonably, in good faith and on proper
grounds (St Germarn). Hence, the Chairman may
refuse to cail witnesses if he thinks this is part of
an attempt by the prisoner to render the hearing
unmanageable; or if he has reason 10 believe that
the witness would have little or nothing to add.

{ii) An award by the Board may be quashed even if the
failure to call a witness, resulting in an unfair hear-
ing, is not the fault of the Board (Fox-Taylor).
If, however, the prisoner says he has a witness, but
will not help the prison authorities to identify him,
eg. by naming him, they have no duty to try to
supply that witness { Davies).
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The application of these principles has been seen in a number of
cases. In these cases Certiorari was refused:

(i) In Moseley and in Chesterton there was no clear
evidence that the prisoner had requested witnesses
to be called and the Board had refused to provide
them.

(ii)  An officer witness who, in the opinion of the
Court, would have confirmed that an offence had
taken place, but could not have shown whether or
not it was committed by the accused, was not
called (Coates and Butterill).

{iii} The prisoner said (though the Chairman denies it)
that he asked to call the Deputy Governor 10 es-
tablish that he had played a peaceable role during
a riot and the request was refused; but if true this
would not necessarily have amounted to a ‘sub-
stantial and material want of natural justice’ (Fe/l).

{iv)] The Board did not call a witness to examine the
prisoner’s claim that the spectactes of another
inmate, allegedly assauited by him, were broken,
The Court ruled that the point at issue was only
whether an assauit had taken piace, not whether
or not the spectacles had been broken (Seray-
Wurie).

(v) The Chairman saw no point in calling witnesses at
the stage demanded by the prisoner, but probably
would have done so but for the fact that the
prisoner then refused to take any further part in
the proceedings (Cartwright).

(vi} The Chairman did not interpret the prisoner's
words ‘I'm having trouble getting some of the
witnesses | need’ as an application for an adjourn-
ment to call witnesses. Forbes J said that the
Chairman should be expected to 'interpret’ only
if the prisoner is inarticulate (Rye/.

(vii} The Chairman did not call a second officer as
witness, because he no doubt thought that the des-
cription by the first officer of the aileged assault
was enough (Rye).

(viii) The prisoner refused to help the authorities by
naming his witness, so the witness was not called
(Davies).

In the following cases, however, Certiorar) was granted because the

Court thought the Chairman’s grounds for refusai to call witnesses
were improper:
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(29)

(30)

(i)  The Chairman thought there was aiready ample
evidence against the accused (St Germain);

(ii) The Chairman thought the prisoner’s alibi, to be
upheld by witnesses, did not cover the material
time, though in fact it did (St Germain),

(iii} The Chairman did not call a witness because it
would have been ‘administratively inconvenient’
to do so (St Germain),

{iv) The Chairman convinced the prisoner that no wit-
ness he called would be believed (Brady and
Mealy),;

(v} The Board was not able to hear a witness who
claimed that the accused was acting in self-defence.
This was due to a failure by staff to inform the
Board of the existence of the witness, and thus no
fault of the Board: nevertheless, its proceedings
were vitiated (Fox-Taylor).

In these cases, Certiorari was granted because the Board did not
exercise its discretion to allow representation or assistance, but
Boards were aiso criticised for failure to give the prisoner a fair
hearing:

(vi) The Board refused to allow a prisoner, Clark, to
call four of the nine alibi witnesses on the grounds
that the four had been transferred and could add
nothing to the evidence of the five available
(Tarrant}.

(vii) The Chairman did not allow the prisoner, Leyland,
to question an officer on an apparent inconsis-
tency, nor to call a prisoner witness simply on the
grounds that he had been transferred and that the
Board did not consider there was an inconsistency
{Tarrant};

{viii) The Board refused to call all witnesses named by a
prisoner, Tangney, possibly on the grounds that
some of those who had been called transpired not
to have been eye-witnesses; but Tangney had been
segregated so it might have been necessary for him
10 call 3 number of witnesses before finding one or
more who had witnessed the scene (Tarrant).

In conclusion, while the Chairman can refuse to call a witness on
proper grounds, he must ask the accused what assistance or
evidence the wikness might give and, if he refuses the request, say
why. If the Chairman is in doubt about or disbelieves the prison-
er's version of the point at issue, he should not refuse to call
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witnesses unless he is convinced that their evidence will be of no
value to the panel. If he believes the prisoner, there is no need to
call the further witnesses.

Cross-examination of Witnesses

(31

Mitigation

(32)

In Tarrant, Webster J endorsed the fore-runner of Note 36(ii) of
this guidance, saying that a prisoner must be allowed to ask his
questions, unless he abuses that right, if he is to receive a fuli
opportunity of hearing what is alleged against him and of present-
ing his case. The panel should not, therefore, prevent the prisoner
from asking questions of a witness unless it is convinced that the
questions are irrelevant to the point at issue.

In Brady and Mealy the accused was not allowed to call a witness
in mitigation, nor was he asked what evidence that witness might
produce; and he was not allowed to ask a question of a witness nor
to sum up. Though this is not in line with paragraph 10 of the
F1145 (‘After your witnesses have been heard you will be given
the opportunity to say anything further about your case, to
comment on the evidence and point out anything you think is in
your favour.’), Hodgson J did not think that this rengered the
proceedings defective and probably did not affect the award:
therefore Certiorari was not granted.

Reduction of Charges During an Adjudication

(33)

In Smith McCullough J ruied that a Board of Visitors had no juris-
diction to reduce a charge during the course of a hearing or to
direct that a lesser charge should be substituted.

Other Points

(34)

{35)

Fell asked the Parkhurst Board to restore some or all of the remiss-
ion he had forfeited following a mutiny charge at Albany four
years before. He was told remission would not be restorea be-
cause, inter alia, he was in litigation against the Deouty Governor
and a member of staff. Webster J called this a ‘material irreqular-
ity’, but added that the Board’s decision under Rule 56{2) not 10
remit or mitigate an award would not normally be a matter for
judicial review, and he did not quash the finding, but said the case
must be re-heard before a different panei.

In the case of Norley (see paragraph 27 of the General Guicance)
Webster J said that there is no duty imposed on the Board by
Section 47(2) of the Prison Act and Rule 49{2) of the Prison
Rules to consider the exercise of its undoubted discretion to ailow
legal representation unless it is asked to do so.

n



Appendix 5:
The McKenzie Friend

(1

(2)

(3)

01¢

(4)

The term McKenzie Man derives from complex matrimonial pro-
ceedings, McKenzie v McKenzie which began in 1965. Originaily
the husband was legally represented but this ceased in 1968 when
legal aid was withdrawn.

The complications, involving a large number of issues which are
irrelevant for the purpose of this note, caused considerable delay
and it was not until 1969 that the divorce hearing began at which
point the husband had beside him in court an Australian barrister
who was there with the intention of assisting the husband to
present his case and to prompt him. The trial judge decided that
Mr McKenzie's friend should not give such assistance and the
hearing, which lasted 10 days, proceeded without him.

This decision was examined on appeal by the Court of Appeal
when Counsel on behalf of the hushand, who was now legally
represented, argued that the trial judge was wrong in refusing
to allow McKenzie to be assisted. Briefly, the court — lLord
Justices Davies, Karminski, and Sachs — agreed that the trial judge
was in error. Reference was made to Collier v Hicks in 1831 when
the point at issue was whether an attorney was entitied as of right,
without the Justices permission, to act as an advocate to a party n
proceedings before them. The court held that he was not. But
Lord Tenterden CJ said:

"Any person, whether he be a professional man or not, may
attend as a friend of either party, may take notes, may quiet-
ly make suggestions and give advice.”’

in R v Tarrant, Webster J referred to the authorities of Collier v
Hicks and McKenzie v McKenzie and said that those authorities
could not be applied to hearings before Boards of Visitors: that
no-one has the right to attend hearings before Boards of Visitors
without the invitation or permission of the Board of Visitors and
that a prisoner was not entitled, as of right, to require the Board
to allow him to be assisted by a friend, or adviser. He concluded
that a Board has a discretion to allow a prisoner to be assisted by
a friend or adviser and went on to say that if, however, someone
has been allowed 10 attend the hearing to assist the prisoner in the
manner described by Lord Tenterden, and if, without the permiss-
ion of the Board he interferes or participates in the proceedings,
then the Board would be entitled to require him to leave. Kerr
LJ in his judgement in Tarrant referred to the question of a prison-
er having the assistance of @ McKenzie Man and said:

“"For myself, | would not exclude this in cases where (i} the
prisoner asks for this form of assistance, (ii) it appears to
the Board appropriate to grant it, and (1ii) the request relates
to a suitable person who is readily available and willing to
assist, viz not a fellow prisoner, but — for instance — a Prob-
ation Officer, social worker or clergyman acquainted with the
prisoner.”
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Appendix 6:
Extract from Prison Rules 1964 (as amended to
end of 1983)

Offences against discipline

47) A prisoner shall be guilty of an offence against discipline if he —

{1) mutinies or incites another prisoner to mutiny;
(2) does gross personal violence to an officer;

(3) does gross personal violence 10 any person not being an
officer;

{4) commits any assault;
(5) escapes from prison or from legal custody;

(6) absents himself without permission from any place where
he is required to be, whether within or outside prison;

(7} has in his cell or room or in his possession any unauthor-
ised article, or attempts to obtain such an article;

(8) delivers to or receives from any person any unauthorised
article;

{9) sells or delivers to any other person, without permission.
anything he is allowed to have only for nhis own use:

(10} takes improperty or is in unauthorised possession of any
article beionging to another person or 1o a prison;

{11) wilfully damages or disfigures any part of the prison or
any property not his own;

(12) makes any faise and malicious allegation against an
officer;

(13) treats with disrespect an otficer or any person visiting a
prison;

(14) uses any abusive, insolent, threatening or otner improper
language;

{15) is indecent in language, act or gesture:
(16) repeatedly makes groundless compiaints:

{17) is idle, careless or negligent at work or, being required to
work, refuses to do so;

(18) disobeys any lawful order or refuses or neglects 0
conform to any ruie or regulation oi the prison;

(19) attempts to do any of the foregoing things;
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{20) in any way offends against good order and discipline; or

(21) does not return to prison when he should have returned
after being temporarily released from prison under Rule
6 of these Rules, or does not comply with any condition
upon which he was so reieased.

Disciplinary charges
(48) (1) Where a prisoner is to be charged with an offence against

discipiine, the charge shall be laid as soon as possible.

(2) A prisoner who is 1o be charged with an offence against
discipline may be kept apart from other prisoners pending
adjudication.

{3) Every charge shall be inquired into, in the first instance, by
the governor.

(4) Every charge shail be first inquired into not later, save in
exceptional circumstances, than the next day, not being a
Sunday or public holiday, after it is laid.

Rights of prisoners charged

(49) (1) Where a prisoner is charged with an offence against dis-
cipline, he shali be informed of the charge as soon as
possible and, in any case. before the time when it is
inquired into by the governor.

(2) At any inquiry into a charge against a prisoner he shall be
given a fuil opportunity of hearing what is alleged against
him and of presenting his own case.

Governor's awards

(650) . Subjeci to Rule 51, 52 and 52A of these Rules, the governor may
make any one or more of the foliowing awards for an offence
against discipline:—

(a) caution;

(b) forfeiture for a period not exceeding 28 days of any of
the privileges under Rule 4 of these Rules;

{c) exclusion from associated work for a period not exceed-
ing 14 days;

{d) stoppage of earnings for a period not exceeding 28 days;
(e} cellular gonfinement for a period not exceeding 3 days;

(f) forfeiture of remussion of sentence of a period not
exceeding 28 days;
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(g}

(h)

Graver offences

(51) (1

(2)

(3)

(4

forfeiture for any period, in the case of a prisoner other-
wise entitled thereto, of any of the following:—

(i) the right to be suppiied with food and drink under
Rule 21(1) of these Rules; and

{ii)  the right under Rule 41(1) of these Rules to have
the articles there mentioned;

forfeiture for any period, in the case of a prisoner other-
wise entitled thereto who is guilty of escaping or attempt-
ing to escape, of the right to wear clothing of his own
under Rule 20(1) of these Rules.

Where a prisoner is charged with any of the following
offences against discipline: —

(a) escaping or attempting to escape from prison or
from legal custody,

(b)  assaulting an officer, or

{c) doing gross personal violence to any person not
being an officer, the governor shall, uniess he
dismisses the charge, forthwith inform the
Secretary of State and shail, unless otherwise
directed by him, refer the charge to the board of
visitors.

Where a prisoner is charged with any serious or repeated
offence against discipline (not being an offence to which
Rule 52 of these Rules applies) for which the awards the
governor can make seem insufficient, the governor may,
after investigation, refer the charge t0 the board of
visitors.

Where a charge is referred to the board of visitors under
this Rule, the chairman thereof shall summon a speciat
meeting at which not more than five nor fewer than two
members shaill be present.

The Board so constituted shall inquire into the charge
and, if they find the offence provea, snail. subject 10
Rule 52A of these Rules make one or more of the foliow-
ing awards: —

{a)  caution:

{b} forfeiture or postponement for any period of any
of the privileges under Rule 4 of these Rules;

{c) exclusion from associated work or a period not
exceeding 56 days;
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(5)

(d}  stoppage of earnings for a period not exceeding 56
days;

{e) cellular confinement for a period not exceeding 56
days;

(f)  forfeiture of remission of sentence of a period not
exceeding 180 days;

(g) forfeiture for any period, in the case of a prisoner
otherwise entitled thereto, of any of the follow-
ing:—

(i} the right to be supplied with food and drink
under Rule 21(1) of these Rules; and

(ii)  the right under Rule 41(1) of these Rules to
have the articles there mentioned;

(h) forfeiture for any period, in the case of a prisoner
otherwise entitied thereto who is guilty of escap-
ing or attempting to escape, of the right to wear
clothing of his own under Rule 20{1) of these
Rules.

The Secretary of State may require any charge to which
this Rule applies to be referred to him, instead of to the
board ot visitors, and in that case an officer of the Sec-
retary of State (not being an officer of a prison) shall in-
quire into the charge and, if he finds the offence proved,
make one or more of the awards listed in paragraph (4)
of this Rule.

Especially grave offences

(52)

(n

(2}

(3)

Where a prisoner is charged with one of the following
offences:—

(a)  mutiny or incitement to mutiny, or
(b)  doing gross personal violence to an officer,

the governor shall forthwith inform the Secretary of
State and shall, uniess otherwise directed by him, refer
the charge to the board of visitors.

Where a charge is referred to the board of visitors under
this Rule, the chairman thereof shail summon a special
meeting at which not more than five nor fewer than three
members, at least two being justices ot the peace, shall be
present.

The board constituted as aforesaid shail inquire into 'lhe
charge apd, if they find the offence proved. shall, subject
to Rule 52A of these Rules, make one or more of the
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awards listed in Rule 51(4) of these Rules, so however
that, if they make an award of forfeiture of remission,
the period forfeited may exceed 180 days.

Offences committed by young persons

(52A)

In the case of an offence against discipline committed by a person

detained

in a prison who was under the age of 21 when the

offence was committed (other than an offender in relation to
whom the Secretary of State has given a direction under section
13(1) of the Criminal Justice Act 1982 that he shall be treated as
if he had been sentenced to imprisonment) —

(a)

(b}

(c)

Rule 50 of these Rules shall have effect with the sub-
stitution in each of paragraphs {b) and (d) thereof of
"14" for 28"

paragraph (4) of Rule 51 of these Rules shall have effect
as if —

(i) in sub-paragraph (b), there were substituted for the
words ‘‘for any period’” the words "“for a period
not exceeding 28 days’’;

{(ii)  in sub-paragraphs {c) and (d) there were substi-
wted 28" for "'56";

(iii)  in sub-paragraph (e} there were substituted 7"
for '56'"; and

(iv) in sub-paragraph (f} there were inserted atter the
words ""180 days’' the woraos “‘in the case of an
offence of assaulting an otficer or doing gross
personal violence 1o any person not being an
officer and 90 days in the case of any other
offence’’; and

paragraph (3) of Rule 52 of these Rules shall have effect
as if there were inserted after the word “‘exceed’’ the
words ‘30 days but may not exceed’".

Provisions in relation to particular awards

(53)

(1

(2)

An award of stoppage of earmings mav, insteaa of for-
feiting all a prisoner’s earnings for a soectfieo periog not
exceeding 28 days or as the case may pe 56 days. be ex-
pressed so as to forfeit a proportion (not being less than
one haif) of his earnings for a specifiea perioo not ex:
ceeding a correspondingly greater number of davs.

No award of cellular confinement shall e maage uniess
the medical officer has certifieg that tne prisoner 1s 1n 3
fit state of health to be so dealt with,
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Prospective forfeiture of remission

(54)

(1

(2)

In the case of an offence against discipline committed by
a prisoner who is detained only on remand or to await
trial or sentence, an award of forfeiture of remission may
be made notwithstanding that the prisoner has not (or
had not at the time of the offence} been sentenced.

An award under paragraph (1) above shall have effect
only in the case of a sentence of imprisonment or youth
custody being imposed which is reduced, by section 67
of the Criminal Justice Act 1967, by a period which
includes the time when the offence against discipline was
committed.

Conversion of sentence of youth custody to sentence of
imprisonment

(54A)

In the case of a prisoner who has been sentenced to a term of
youth custody and who, by virtue of a direction of the Secretary
of State under section 13 of the Criminal Justice Act 1982, is
treated as if he had been sentenced to imprisonment for that term,
any award made in respect of him for an offence against discipline
before the said direction was given shaii, if it has not been exhaust-
ed or remitted, continue to have effect as if made under Rule 50
or 51 of these Rules.

Disciplinary awards: transitional

(54B)

(1)

(2)

In the case of a person detained in a prison who, by
virtue of paragraph 4 of Schedule 17 to the Criminal
Justice Act 1982, on 24th May 1983 falls to be treated
for purposes of detention, release and supervision as if his
sentence had been a youth custody sentence, any award
for an offence against discipiine made in respect of him
before that date under Rule 49 or 50 of the Borstal Rules
1964 shail. if it has not been exhausted or remitted,
continue to have effect, subiect to the provisions of
paragrapn 12) of this Rule, as if it hag been made under
Rule 50 or 51 respectively of these Rules.

An award of reduction in grade, or postponement of pro-
motion to a higher grade, for a specified period made
under Rule 49(e) or 30(4)(e} of the Borstal Rules 1964
shall continue to have effect under this Rule as if it had
been an award of loss of remission of a like period.

Suspended awards

(55)

(1)

(2)

Subject to any direction of the Secretary of State, the
power to make a disciplinary award (other than a cau-
tion) shall include power to direct that the award is not
to take effect unless, during a period specified in the dir-
ection (not being more than 6 months from the date of
the direction), the prisoner commits another offence
against discipline and a direction is given under paragraph
{2) below.

Where a prisoner commits an offence against discipline
during the period specified in a direction given under
paragraph (1) above the person or board dealing with that
offence may:—

{a)  direct that the suspended award shall take effect;
or

(b) reduce the period or amount of the suspended
award and direct that it shaill take effect as so
reduced; or

{c) vary the original direction by subsuituting for the
period specified therein a period expiring not later
than 6 months from the date of variation; or

(d} give no direction with respect to the suspended
award.

Remission and mitigation of awards

(56}

(1)

(2)

I'he Secretary of State may remit a discipiinary award or
mitigate it either by reducing it or by substituting an-
other award which is, in his opinion, less severe.

Subject to any directions of the Secretarv of State, the
governor may remit or mitigate anv gwarg made bv a
governor and the board of visitors may remit or mitigate
any disciplinary award.
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General Guidance

Introduction

4}

(2

19 4

(3)

(4)

(5)

Although following the judgement in R v. Deputy Governor of

Camp Hill ex parte King Governors’ adjudications are not directly
reviewable by the courts the principles underlying the general
guidance section of the first part of this Manual (for Boards of
Visitors) also apply to adjudications by Governors with the
exception of the arrangements for legal representation or assist:
ance. This earlier guidance also reflects judgements by the Divi-
sional Court and the European Court of Human Rights.

In the judgement of the Court of Appeal in King Lawton LJ
explained that the Court had to decide whether a prison Governor
when adjudicating was performing a management function or
exercising 3 judicial one and having examined the history from the
15th Century, noted the similarity between the Prison Act 1877
and the Prison Act 1952 which conveyed all powers and jurisdic-
tions in relation to prisons and prisoners to the Secretary of State,
determined that the Minister was responsible for ensuring that the
1952 Act and all the Rules made under it are complied with.
Lawton LJ judged that a prison Governor was a manager, app-
ointed by and answerable to the Secretary of State, and those
whom he is managing have to behave properly towards those with
whom they come into contact; to do as they are told and to
conform to the standing orders of the prison.

In the context of adjudications, Lawton LJ referred to al prisons
as being likely to have within them a few prisoners intent on
disrupting the administration and those who delude themselves
that they are the victims of injustice and said that to allow such
men access to the High Court whenever they thought that the
Governor had abused his powers, failed to give them a fair hearing
or misconstrued the Prison Rules would undermine and weaken
his authority. He went on to say that ‘If a prisnner has a well
founded complaint that a Governor has misconstrued a Prison
Rule and the Secretary of State has rejected his petition inviting
attention to the misconstruction, he may be entitled to apply for
judicial review, the relief being in the form of a declaration as to
what is the correct construction.”

The imptications of this for the Secretary of State and for Govern:
ors was explained by Gritfiths LJ in his judaement when he said,
in effect, that the Secretarv of State should intervene, if asked to
do so, in all cases where the Governor misdirected himsetf in law
and — more precisely — that it is open to a prisoner whose petition
has been declined by the Secretary of State to scek redress from
the Court if he suffers injustice as a result of the misconstruction
of the Prison Rules.

It follows <that adjudications conducted by Governors must

conform with the ruies ot natural justice: that s, that a man must
know what is alleged against him; that no man shoutd be judge in

20

(6)

N

his own case, that both sides must be given a fair chance to state
their cases and that there must be a full investigation of the facts.
Essentially therefore, adjudicators must be seen to act fairly, in
good faith and without bias or prejudices. Moreover, the judge-
ment in King should not be interpreted as simply requiring compti-
ance with Prison Rules. For example, a refusal to properly con-
sider a request by an accused to cail a witness, or to refuse to hear
a witness if the discretion to do so is not exercised reasonably, in
good faith and on proper grounds, would be grounds on which the
Secretary of State, in the first instance, would if asked, contem-
plate the setting aside of an adjudication award on the grounds
that there was a breach of Ruie 49(2).

References hereafter to the ‘Governor’ should be construed as
meaning the person authorised in instructions issued by the Prison
Department on behalf of the Secretary of State vide Prison Rule
98, to carry out adjudications.

References to ‘an officer’ means ail officiais in a prison establish-
ment.

Charges

(8)

(9)

(10)

an

(12

Prison Rule 48(1) requires that where a prisoner is to be charged
with an offence the charge shall be laid as soon as possible. In
R v. Board of Visitors Dartmoor ex parte Trevor Smith McCull-
ough J said that "As'soon as possible must mean as soon as reason-
ably possible or the like'. He went on 10 say, "...... the clear
intention of the Rules is that a charge shouid be laid quickty and
considered by the Governor quickly. | observe that neither Ruie
51 nor Rule 52 requires the Board of Visitors to consider the
charge speedily, but this does not detract from the clear intent
that the case should reach the Governor speedily’.

A prisoner is charged with an offence at the point where a Notice
of Report {(Form 1127} is handed to him and this shouid be done
at least 2 hours before the adjudication is due to begin.

The charge must be of an offence described in Prison Rule 47 and
if it is not, it must be dismissed.

Charges in respect of drug offences require particular care in their
formulation -- see Appendix 3 of the section of guidance for
Boards of Visitors.

A charge under Prison Rule 47{12) of making a faise and maiicious
allegation against an officer must not be preferred except on the
express authority of the Governor {or the officer for the time
being in charge of the prison) and the charge must not incorpor-
ate words which indicate the opinion of the investigating officer
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(13)

(14)

(15)

(16)

an

who carried out the preliminary investigation. Where the allegation
is made in a petition such a charge must not be preferred without
authority from Headquarters (see Circular Instruction 14/1980).
The Governor must hold an initial hearing of the charge and,
unless on hearing the evidence he dismisses it, must refer it to the
Board of Visitors to deal with.

Although more than one charge may be preferred in respect of
offences arising from a single incident in that any discrete act that
constitutes an offence may be the subject of a charge, care shoutd
be taken to avoid multiple charges for what is essentially one
action. For example, a prisoner who is ordered to remove a barri-
cade from his cell door should not be charged with refusing to
obey an order for every occasion on which such an instructiqn was
given and neither should charges be duplicated such as refusing to
obey an order to remove a barricade and refusing an order to leave
a barricaded cell.

All especially grave and graver offences must be referred to
Regional Office (or Headguarters as appropriate). A decision will
then be taken on how to deal with the case and in particular
whether or not to refer it to the police {as always happens in cases
of gross personal viotence). In ail such cases a charge must be laid
under the Prison Rules. Where an offence of any kind is referred
to the police tor investigation a charge must nevertheless be laid
under Prison Rules: a hearing should be convened at which the
prisoner is informed that the hearing of the charge is adjourned
pending the outcome of police enquiries.

In cases where the police decide to prosecute the disciplinary
charge under the Prison Rules will not be proceeded with, what-
ever the outcome of any court hearing. All the reievant records
should be amended accordingly.

There is no power to change or reduce a charge other than in its
particulars once it has been laid and thus it is most important that
the appropriate charge is brought. Accordingly, officers should
consult a senior member of staff before a charge is preferred.

Prison Rules 48(3) and (4) require that every charge against an
inmate must be inquired into, in the first instance, by the Govern-
or, and save in exceptional circumstances this must he done not
jater than the next day, not being a3 Sunday or public holiday,
after it is taid.

Applications for Legal Representation or Assistance

{18)

Where a prisomer makes application for tegal reptesentation or
assistance before the hearina of a charge by the Governor takes
place, or during the course of it. he should be told lh_at legal
representation is not permutted at a Governor's adjudication and

a2

his attention should be drawn to paragrabh 6 of Form 1145
(Appendix 1} which provides that at a hearing before the Board

of Visitors a request for iegal representation or the assistance of a
friend may be made to the Board.

The Prisoner’s Access to a Solicitor

(19)

(20)

Where a prisoner who is charged, or is about to be charged, with
an offence against Prison Rules requests permission before an
adjudication by the Governor takes place to consult a solicitor, he
should be allowed to do so. This is not however, a ground on
which the hearing need be adjourned.

Where a prisoner applies to consult a solicitor after an adjudica-
tion, whether by a Board of Visitors or by a Governor, he shouid
be allowed to do so.

Facilities for Prisoners

(21)

(22)

(23)

If a prisoner asks betore a hearing to see copies ot statements or
other written material which are to be entered in evidence the
Governor should normally arrange this. The only exception to this
is @ medicai report which in the opinion of the suthor shouid not
be disclosed to the prisoner {(e.g. because aisciosure couid be harm-
ful to the patient or to the doctor/patient relationship).

Where a prisoner asks before a hearing or during the course of it
for names of witnesses or others, whether of staff or inmates,
involved in an incident which gave rise to the charge(s) the
Governor should take action which he considers appropriate and
which will not disturb the orderly running of the establishment to
identify persons whom the accused can describe.

Where a prisoner asks before a hearing or during the course of it
for facilities to interview prisoners or other witnesses the Governor
should allow such interviews if he judges it appropriate and the
witnesses are willing. Where it is decidea that such interviews must
take place within the hearing of staff for reasons of security or
because of the possibility of coercion or coliusion, the officer
supervising the interview should not be the reporting officer or
any other otficer who may be called to give evidence at the
adjudication. The supervising officer should not disclose the
nature of the discussion unless it presents a threat to security or
because there is a clear intention to defeat the ends of justice:
in these circumstances the interview should be terminated.
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Adjudications in Absentia

(24)

An adjudication may be held in absentia in every case where a
prisoner refuses to attend provided that he has been given a clear
indication that the case will proceed in his absence and a reason-
able opportunity to change his mind and attend. This is absolute
and includes a prisoner who is prepared to attend an adjudication
but is not willing to do so suitably dressed, or is in a condition
which is offensive to others (eg. on a dirty protest}. The record of
the adjudication should be noted to show the warning which had
been issued, by whom, and when. A plea of ‘not guilty’ should be
entered when an adjudication proceeds in absentia.

Physical Arrangements

(25)

Generally, the arrangements described in paragraph 54 of the part
of the Manual dealing with Boards of Visitors adjudications
should be followed. The technique practiced in the past at some
establishments by officers escorting prisoners at an adjudication
and known as ‘eye-batling” must not be used. It is possible that the
practice could constitute grounds for an application for judicial
review.

Adjournments and Segregation

(26)

(27)

The most frequent reasons for adjournment will probably be the
need to await the completion of police enquiries or the forensic
analysis of suspected drugs or the return to duty of a reporting
officer or other officer who is on sick leave.

Where for any reason a hearing is adjourned and the prisoner has
been segregated under Prison Rule 4B(2), the necessity for
continued segregation should be considered and the decision
recorded on both the record of the adjudication (Form 256) and
the prisoner’s record (Form 1150},

The Hearing - General

(28)

The Governor may, at his hearing, dismiss the charge, uniess the
offence is an especially grave one (Prison Rule 52(1)). If the
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(29)

(30)

(31)

(32}

(33

(34)

offence is especially grave, it must be referred to the Board of
Visitors unless the Secretary of State directs otherwise.

Where he does not dismiss a graver offence the Governor may not
adjudicate without the express authority of the Secretary of State
(as delegated to Regional Office) see paragraph 14. The Govern-
or may at his hearing of an offence which he judges to be serious
{other than an offence under Prison Rule 52) or which is a re-
peated offence against discipline for which the awards he can
impose seem insufficient, refer the charge to the Board of Visitors.
The prisoner need not have repeated a particular offence but must
have repeatedly been found guilty at adjudication before being
referred under Rule 51(2). Where an incident leads to a series of
charges these should not be referred en bloc uniess each individual
charge meets the criteria for referral.

If the offence is one where referral to the Board of Visitors
is indicated and the imminence of the prisoner’s earliest date of
release precludes completion of a hearing by the Board of Visitors,
the Gévernor should seek instructions from the Regional Director
as to whether he shouid resume the adjourned hearing and ad-
judicate himself. In these circumstances, the Governor's powers of
punishment are {imited to those prescribed in Rule 50, no matter
what the offence.

The charge as recorded on the Notice of Report must contain
sufficient explanatory detail to leave the prisoner in no doubt as
to what is alleged against him, ana if there is a goubt it shouid be
further explained oralty. !f there is a misunderstanding of suff-
icient significance to have prejudiced the prisoner in preparing his
defence and he is not in a state of preparedness to proceeq, the
hearing should be adjourned to altow him further time.

Where the evidence given about an offence does not support the
charge preferred it must be dismissed.

The primary objective of the inquiry by the Governor is to estab-
lish exactly what happened, and why. He must establish the reie-
vant facts by questioning the reporting officer, the accused and
any witnesses, and where necessary by cailing other persons whose
evidence might darify any points in dispute. The inmate must be
given the opportunity to answer the charge against him. If the
accused cannot present his side of the story effectively the
Governor has the responsibility of assisting him to do so and to
discover, through questioning, any areas of doudt and any mitiga-
ting factors. The accused must hear, and have the opportunity to
challenge, all the evidence against him. It is quite indefensible for
decisions to be reached wnich are influenced bv information not
brought out during the course of the hearing.

Where the alleged offence is one which must be referred 10 the
Board of Visitors or one which may be referred to the Board
under Rule 51(2) and the Governor is satisfied that there is a case
to answer, he should expiain to the prisoner that he is entitled to
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(35)

make his defence but he may prefer to reserve this for the full
hearing by the Board. If the prisoner insists on exercising the right
which Rute 49(2) gives him he must be allowed to do so.

Where a prisoner pleads guilty to a charge, the Governor should
hear sufficient evidence to satisfy himself that the prisoner fully
understands the charge which he has admitted. The charge may be
dismissed notwithstanding a plea of guilty.

Standard of Proof

(36}

A finding of guilt should not be arrived at unless the Governor
is satisfied beyond a reasonable doubt that the prisoner committed
the offence with which he is charged.

Written Evidence

(37)

Written evidence may be accepted only if it is read out in the
presence of the accused and either the writer is present s thit the
accused may have an opportunity to question him or if the
accused consents to the statement without having an opportunity
to challenge it. If the accused does not consent the hearing should
be adjourned.

Calling of Witnesses

(38)

Prisoner witnesses shouid not be compeiled to give evidence. An
officer of the prison (a phrase which encompasses all officials in a
prison and not only prison officers) may be required by the
Governor, as part of his duties, to appear as a witness. The Govern-
or has the discretion to refuse to call witnesses named by the
accused prisoner but this must be done reasonably; for example if
he thinks that the request is part of an attempt by the prisoner to
render the hearing unmanageable or that a witness could not con-
tribute to the investigation. The Governor should question the
prisoner to satisfy himself that the witness was indeed at the scene
of the incident at the material time, or may otherwise have rele-
vant evidence, and that his evidence, if believed, might be material
and weigh on his decision on the point at issue. The Governor
should not refuse to call a witness because it is inconvenient to do
5o, or because he already feeis that a prisoner is guilty; he should
not exclude the possibility that material witnesses as yet uncalled
may bring vital testimony; nor should he restrict himself to calling
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a sample of the witnesses requested. The Governor is, however,
under no duty to call the witness if the prisoner does not make his
request clear and, if necessary, help the Governor to identify that
witness.

Offences involving Charges against more than one Inmate

(39)

If, where more than one inmate is charged with an offence relating
to one incident, the Governor decides to hear the cases separately,
care should be taken to ensure that evidence heard at one adjudi-
cation is not taken into account in reaching a decision in another
adjudication without that evidence being presented at that other
hearing. It is easy to form an opinion based on evidence heard at
one adjudication and allow it to influence a decision in another
without giving the accused in the other adjudication the opportun-
ity to revise that opinion. It is open to the Governor to hear the
cases in stages, using adjournments, to allow two or more cases to
be progressed concurrently to virtually simultaneous conclusions.
An exampie of this would be where two prisoners are charged with
doing gross personal violence to a third prisoner. To avoid the risk
of collusion or falsification of the evidence on the part of the
accused it might be decided to hear the cases separately and
proceed with the adjudication on one of them until he has present-
ed his deience. The case couid then be adjournea while the charge.
is heard separately against the second accusea. By the ume the
second accused has presented his defence it will be possible for the
Governor to determine whether there are any discrepancies in the
story of the two accused. It would then 52 open to the Governor
10 return to the first case, and to hear the second accuseq as a
witness giving evidence this time in front of the first accused. The
case could be further adjourned while the first accused is brought
in as a witness at the hearing of the second accused. Each adjudi-
cation couid then be carried through to a conclusion.

Consistency of Awards

(40)

(41)

There is no tanff ot awards. An award shouid take account of the
circumstances and seriousness of the offence, and the record of
the prisoner’s behaviour during the currency of his present sent-
ence. It should aiso take account of the type ot establishment, the
effect of the otfence on the regime and the general order ana disci-
pline of a ctosed community, and the need to discourage him and
others from repeating the offence.

Inevitably, there wiil be differences in tne level of awards between

establishments. It 1s desirable however to try 10 ensure consistency
of awards within an establishment. The Governor should therefore
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arrange for records to be kept, to monitor these and to produce
appropriate guidelines which should be followed by Governor
grades who are authorised to adjudicate in his absence.
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Model Procedure for the Conduct of an
Adjudication by the Governor.

Before the Hearing

1) The Governor should check that:

(a)

{b}

{c)

(d)

Form 256, on which the proceedings will be recorded,
has been prepared and that the charge(s), as recorded on
Form 256, is one that is provided for in, and follows, the
wording of the appropriate paragraph of Prison Rule 47.

In addition to the formal wording under the Rules, the
charge contains sufficient additional explanatory detail
to leave the accused in no doubt as to the precise nature
of the charge against him.

Form 1127 (Notice of Report) has been issued to the
accused in sufficient time for him to prepare his defence.
The Form 1127 (Notice of Report) and the charge
recorded on Form 256 are identical.

Where the charge is mutiny or incitement to mutiny
authority has been obtained from Headquarters for the
charge to be preferred.
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Notes

(1) (a)

(b)

{c)

(i}

(i)

(it}

tiii)

liv)

{ii)

The record of the adjudication does not need to be verb-
atim. It must include a record of the preliminaries. the
specific evidence relied upon, the findings and, where
appropriate, the reasons for the sanctions imposed so that
anyone reading it subsequently can form an accurate
picture of the whole of the adjudication. Previously written
statements which are read out must be attached to the
record (Form 256). The Governor is responsibie for the
accuracy and adequacy of the record.

It the charge is not one provided for in the Rules, it is not
an offence against discipline and must be dismissed.

Very often there is a confused situation at the time of an
offence, particularly as seen through the officer’s eyes, with
the possibility of one or more ot several charges teing
brought and the accused having no really clear recollection
of precisely what happened. It is important that thr acc-
used is left in no doubt precisely what he is being chargea
with, eg. when the charge is one of assauit on an oificer 1t
should be expanded by an addition such as ‘ie. by siriking
Officer Smith in the face with his fist’,

The tormal wording of some oifences contains aiternatmes,
SO it is particularly necessary to check that the rae
indicates clearty which alternative aoupties, Sar exaranie,
Prison Rule 47(7) reters 10 a brisoner navina un i,

+

ised arucle ‘in his ceil or room or in his possession Tna

charge shouid specify the circumstancas teievant 5 ra
case, ie. ‘has in his cell’, 'has in his room’ or ‘has i s
possession’.

The cnarge should be ctear a5 to what 5 auem ca  ~ on
Rule 47(7) — has in his possession an unautnorised artigte,
ie. at 10.00am on 4.12.76, in the heavy :axule worksnon,
was found to have 3 £1 Treasury note mn ms rocket’.

The iacts of the oifence anainst nooa oraer ang giscicne
(Prison Rule 47(20)) should oe stateq.

Form 1127 which should include brinf narticulars <t ‘he
offence, must be scrved on the accuseo at least 2 nours
before the hearing.

Any material ditference oatween - A DR
on Form 256 ano Form 1127 oLl e
journment may be necessary i thera s a sinmicant
arence sO that the accused mav nave rore ©.o=a 19 13
his defence.
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(e}

(f)

(g)

(h)

Where the offence is one of doing gross personal violence
to an officer or assaulting an officer a decision has been
obtained from Headquarters or the Regionai Director as
to whether the police should be invited to investigate the
incident.

Form 1145 (Explanation of the Procedure at a hearing of
a Disciplinary charge by a Governor or a Board of
Visitors) has beerr issued to the accused in sufficient time
for him to study it.

The medical officer has certified on Form 256 that the
accused is fit for adjudication and punishment, and that
any report prepared by the Medical Officer for the
information of the adjudicator is available. Exceptionally,
where there is no full-time cover available at the time and
the part-time Medical Officer has been unable to examine
the accused before the hearing the adjudication may
nevertheless proceed, but no punishment will be awarded
any inmate about whose fitness for the punishment the
adjudicator has any doubt, nor will any award of celluiar
confinement be made until the inmate has been medically
examined.

Any witnesses who it is known the accused wishes to call
and any others whose evidence seems likely to be relevant
are available.

Opening Procedure

(2)

It is the responsibility of the Governor to see that the steps set
out at paragraphs 3 to 9 below are taken, and that they and the
responses of_the accused are recorded on Form 256.

Notes

f)

()

th)

Form 1145 is the only advance information given to the inmate
about the procedure followed at an adjudication.

(i) Prison Rule 53{2) provides that no award of celluiar con-
finement - shall be made unless the Medical Officer has
certified that the inmate is in a fit state of health to be so
dealt with. Standing Orders require that arrangements are
made to enable the Medical Officer 10 examine the accusea
for his titness to undergo cellular continement: and that he
reports any matter atfecting the inmate’s physical and
mental condition which appears relevant to tnhe adjudica-
tion including, where appropriate, his opimon that the
medical condition of the prisoner was such that kn snouid
not be held fully responsible tor his actions at the ume o
his alleged offence. The examination wiil be on the aay of,
and preceding, the adjudication {and resumption ot the
adjudication toilowing any adjournment)

Exccononally however, where thern is no tull-time oover

available at the time and the part-time Medical Offirer o °
unable 10 examine the accused within the 24 hours immeg-

1ately preceaing the adjugdication tor the resurnption iotlovs:

ing the adjournment} the examination may 210w ing 4o

judicauion, nrovided that :t does SO &s soon §s nossinle

{ordinarily within 24 hours ollowing the agjucicai:ont ona

that no award of ceilular continement 1s mage uniass the

Medical Ofticer has certified the inmate tit for «t

(i} It during an adjudication the Governor 15 in coubt anout a
prisoner’s state of mind, he shouid ask the Meaicai Qfficer
whether he can assist 1n these matters.

The accused should be asked 10 indicate in advance o1 the naaring
witnesses he would like 10 cail so that arrangements can Ge ™age 10
make them available for the hearing. 1t will still be coen 0 the
accused 10 ask, durtng the course o' :he hearing, 15 25t 38sIonal
witnesses; it will be onen 10 the Covernor "0 (il whtresses ~iner
than those requested by 1ne accusea.
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Notes

{3) Identify the accused.

(4) Ask the accused whether he has received Form 1127 and For{n
1145, and make sure that he understands what the procedure will
be.

(5) Read out the charge(s).

(6) Ask the accused whether he understands the charge(s), and explain
to him any matter about which he is in any doubt.

{7) Ask the accused whether he has had sufficient time to prepare his
answer to the charge(s).

(8) Ask whether or not the accused has made a written answer to the
charge(s).
(9) Ask the accused in respect of each charge whether he pleads guilty

or not guilty.
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(4-8)

(i)

Gii}

If the Governor is satisfied that the accused needs more inform-
ation on the procedure. or the chargel(s) or more ume to prepare
his answer to the chargels), the hearing should not proceed untl
this has been remedied.

Question 4 and those in paragraphs 5, 7, 8 and 9 shouid not be
put if one or more of the offences with which the inmate has been
charged has been referred to the police, or in the case of drug
offences a substance or article has been sent for forensic analysis.
In these circumstances the hearing should be adjourned penaing
the outcome of those enquiries and, when it is subsequentiy
resumed, it will be necessary to follow the opening procegure.

(9

(i)

(i)

(i)

A separate record (Form 256) shouia be made i respect or =acn
charge.

If the accused refuses to plead, or qualifies a plea of guilty, a nos
guitty plea should be entered on Form 256, anc the hearing snouic
proceed as if the accusea has pleaged not quuty. A siea of gunty
shoula be recorded oniv | tne prisoner rleaws vuilty 1S 2 &ssen-
ual eiement or elements ot tn2 crarca. tor examnie, a criIsoner
admits that hus allegation wwas false cut dentes i was —alicious,
who admits {0 DOSSesSING @ Cine-512'™ OUT Ceres KNowing inat .1
had been used for smoxing controrag orugs, SNOULU Le reccross
as making a not quilty plea.

tf. i addition, the accused retuses 10 speak Quring the Lrocess:
ings, it should be explamnea 10 Mim 113t the hearing will neverira.
less continue, that all other availao‘e evigence will be nrarc. 3nG
that the guestion 0ot guiit, and of the awara 10 be maoe if the ina.
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Notes

{10)

If the accused pleads not guilty or refuses to plead, proceed in
accordance with paragraphs 11 to 23 inclusive, but if the accused
pleads guilty, proceed in accordance with paragraphs 31 to 45

inclusive.

{iv)

{v)

ing is guilty, will be decided in the light of that evidence.

Where a charge is dealt with in absentia (see paragraph 24 of the
introduction) the plea should be recorded as not guilty.

If the charge relates 1o the discovery of a substance believed to be
a controlied drug which has not been referred to the police for
investigation, the adjudication may proceed provided that the
prisoner makes a clear and unambiguous admission of guilt. (See
Appendix 3.)
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(10)

0]

v

Where the hearing is resumed following an adjournment, the
opening procedure may have to be repeated in part depending, of
course, on the point which was reached at the ume ot the adjourn-
ment.

Where the charge is of a ‘graver offence’ or an ‘especiaily grave
oftence’ {Prison Rules 51(1) and 52(1]) or a serious or repeated
otfence which the Governor has it in mund to refer 10 the Board of
Visitors {Prison Rule 51(2}) it is not necessary 10 hear all the
evidence. If the Governor is satisfied that there 15 a case to answer
he should explain to the prisoner that he may wish t0 reserve his
defence for the tull hearing by the Board but if the prisoner insists
on exercising his right under Rule 49{2) he must be allowed 10 do
s0.

96



NUT LDV F FLEA

Notes

The Hearing (if the inmate has pleaded not guilty or is treated as

so doing)

Hear the evidence of the reporting officer, and invite the accused,
it he so wishes, to question the officer on his evidence, or on
relevant matters which the officer has not covered. The Governor
may also wish to ask questions for clarification.

Repeat 11 for any other witnesses in support of the charge. An
inmate witness shouid be asked to confirm that he is prepared to
give evidence as he cannot be compelied to do so. An officer of
the prison who is a witness may be required by the Governor to
give evidence as part of his duties. Witnesses other than the report-
ing officer should not normatily remain in the room after they have
given their evidence and been questioned on it.

If any exhibit is produced during the hearing {eg. a weapon which
has been used, or an unauthorised article found in the accused’s
possession) this should be described and recorded at the time it is
produced.

(1)
N
O
o~
(12)
(13)
(18}

invite the accused to make his defence to the chargel(s} and to give
oral evidence if he wishes. This is the appropriate time for any
written defence or exptanation he has made on Form 1127 to be
read out. Uniess he wishes 1o call witnesses, this is aiso the approp-
riate time for him 1o comment on the evidence and to point out
anything he thinks is in his favour.

(1

v

(i)  There is no objection 10 the reporung officer reading out his
evidence from a previously prepared statement. this should be
incorporated in the record of the hearing.

(i) If the accused in any way abuses the opportunity to question the
officer directly the Governor may insist on questions being put
through him.

(iii) 1f, at this stage, the accused wishes to change his olea 10 guilty, this
may be accepted and the hearing continued in accordance with
paragraphs 31 10 45,

(iv) If the reporting officer is temporarily not availabte to give evidence
in person the situation should be explained to the accused and
where the absence is likely 10 be less than 3 weeks it shouid be leit
to him to decide whether the hearing should proceed with the

° witness’ written evidence and in the knowiedge that he would not
be able to question the officer on his evidence, or whether the
hearing should be adjourned untit the officer returns to duty. (The
foregoing will not apply where the reporting otficer has no first-
hand knowleage of the alleged offence. eq. an escape trom another
establishment.) Where the accused chooses 1o await the avaiability
of the officer and he is segregated under Prison Sule 48, the
Governor should consider whether segregation is sull necessary
during the adiournment,

(v} Mt the reporting otficer 15 likely 10 be unavaiable tor more than J .
weeks {or sooner where an earlier hearing is imperativa) the advice
of Headquarters should be sougnt.

(12)

it is important that, on leaving the adjudicaton room a wiiness should not
have the opportunity to talk to those waiting 1o qive evigence. if an inmate
witness is likely to be needed for turther questioning, arranaements should be
made 10 ensure that he is readily avaiable.

(13)

For disposal of exhibits, see Note 27.

(14)

If the :nmate has preoared a written statement re may ce ~~vited 10 1230 1
aloud. but if he declines 1o do so, but wishes 1t ¢ be taken ~t~ ¢3nsigeration
1t snould be read out by the Governor.
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Notes

(15)

If the accused asks to call witnesses, whether named in advance or
during the hearing, ask him to say what he thinks their evidence
will show or prove. Uniess the Governor is satisfied (after any sub-
mission from the accused) that the witnesses will not be able to
give relevant evidence, they shouid be called. If the Governor
decides not to call a witness requested by the accused he should be
told why and given the opportunity to comment. The reason for
the decision should be recorded in the record of the hearing.

(16)

fnvite the accused’s witnesses 10 say what they know of the affair,
and invite the accused, if he so wishes, to question them on their
evidence or anything else that appears relevant to the case. The
reporting officer should also be given the opportunity to question
the accused or witnesses, and the Governor may also wish to ask
questions. The witnesses should not remain in the room after they
have given their evidence and been gquestioned on it.

(17)

The Governor may aiso wish to call witnesses, even though they
have not been named by the accused or the reporting officer.
After all the witnesses have been heard he should ask the accused
whether he wishes to say anytming turther about his case, to
comment on the evidence, or to draw attention to any relevant
considerations. If the accused tries 1o bring up points in mitiga-
tion at this stage, the point shouid be noted and carefully consid-
ered at the appropriate time (see paragraph 24 below).

(18)

The Governor shouid consider the question of guilt, announce his
finding and record it on Form 256.

(19)

A conclusion that the evidence constitutes a lesser offence than
that with which the prisoner was charged must result in the charge
being dismissed.

(20)

Except in the case of a charge of committing an especially grave
offence under Rule 52(1), the Governor may decide to dismiss any
or ail of the charges against the accused. |f he does not do so and
the offence 1s graver as defined in Rule 51(1), it must be referred
to the Board of Visitors unless the Secretary of State has directed
otherwise. An especially grave offence may not be dismissed by
the Governor, and must be referred o the Board of Visitors uniess
the Secretary of State directs otherwise.
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(15)

Witnesses must not be excluded for reasons of administrative convenience or
because the Governor considers the case against the prisoner s aireaoy made
out. I the Governor disbelieves the prisoner or is in doubt about bis story,
he should refuse 10 call witnesses only if he is convinced that the evidence
they are expected 10 give is wholly irretevant 1o the point at issue leg. they
could not have witnessed an incident being inquired in10) or that the request
1s part of an attempt to render the hearing unmanageable. However, if the
Governor accepts the matter(s) which the prisoner is trying to establish it is
not necessary to hear further witnesses. The fact that he accepts the point at
issue should be recorded.

(16)

(i) !t the Governor agrees 10 hear a witness bul the witness is not
readily available 10 give evidence in person, the accused should be
asked whether he would like the hearing 10 be adjourned until the
witness can be present. The Governor should find out how soon
that is likely to be, and provided therc will not b any unaue delay
the hearing should be adjourned accordingly. Qrdinaritv, an ad-

. judication should not be adjour ned longer than 3 weeks.

(i) It an essential witness is temporarily unavailable the notes in
{iv) and (v) t0 paragraph 11 are apphcable

(20)

(i} See atso the Note to varagranh 10{u}

i) Aav crarge unger Prison Rule ¢7412) i »~asng o “3ox 379
mManc ous alleqation wiil have 10 D re1Rere0 13 e S0arL
tors s:nce the Governos, Naving Ueciacy tNat inere .5 g "3 i
case 10 answer, Cannol reasonably I'smuss the Craran. Suv 5i50
Circular fnstruction 14/1980.
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Notes

(21) If in respect of charges other than those under Rules 52(1) or
51(1) the Governor is satisfied that a prima facie case has been
made out against the accused and that the offence is serious or
repeated and the award he can impose seems insufficient, he
should inform the prisoner accordingly and refer the charge to the
Board of Visitors,

(22) Where the incident from which the offences arose led to more
than one charge against the accused and one of these is referred
to the Board of Visitors, the other charges should not be so re-
ferred unless they meet the relevant criteria (see paragraphs 20
and 21).

{23) Where the incident from which the offence arose ied to more than
one inmate being charged, and the charge against one prisoner is
referred to the Board of Visitors, the charges against all the
inmates involved shouid only be referred to the Board of Visitors
where the relevant criteria are met for each individual.

tf the finding in respect of any Charge being Heard is one of
guilty:

(24) The inmate should be asked whether he wishes to say anything in
mitigation. |f he asks to call any person to support his plea in
mitigauion this should be allowed unless such a request is clearly
unreasonable. f no piea in mitigation 1s put forward, this fact
shoulid be recorded on Form 256.

(25) The Governor should ask any member of statf who knows the
inmate, including workshop staff, for a report and if he does so
the inmate should be given the opportunity to add anything or ask
any question in connection with the report.

(26} The Governor should consider what awards he will make. No
award of cellular confinement may be made unless the Medical
Officer has certified that day that the inmate 15 fit for it; and if the
inmate has not been medically examined that day no other punish-
ment wiil be awarded if he has any doubt about the inmate’s
fitness for it. He may decide to adjourn, for a period not normaily
exceeding 24 hours, for any necessary megical examination to be
made.

[102]

(21} See also the Note to paragraph 10{ii).

(25) {i)  The Governor may put questions to the otficer making the report
10 clanfy or elicit further intormation reievant (0 the guestion
of punisnment.

(i) Where the report is read from a previously prepared note this
should form part of the record of the aajudication.

(26) (i)  Ordinarily, the inmate will have been meoicalty examineg on the

(i)

day of the adjuaication. There 1s however a 01s0ensation ai estao-
fishments where there i1s only a part-time Medical Officer.

The Governor shouid examine the t(nMate’s recora (N respect o1 Nis
current sentence of imprisonment (or, .n tne case of an unsenten-
ced prisoner the record reievant to the present reason for ceten-
tion} tor information about his behaviour. The Governor should
tell the prisoner what matters he nas taken ino account, ‘avour-
able or untavourabie.
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Notes

(27

Announce the awards and when making awards in respect of more
than one charge, whether the awards are to be cumulative or con-
current with, other awards.

(28)

If an award is ordered to be suspended (Prison Rule 55(1)), or it
includes the stoppage of earnings under the provisions of Prison
Rule 53(1}, the terms of the award must be set out in writing in
the Remarks section of Form 256, and the inmate’s liability
explained to him in ordinary language.

(29)

If the inmate is subject to an extant suspended award, the Govern-
or’s decision on the suspended award must be announced and ex-
plained to the inmate and recorded on Form 256. The decision
may be to:

*(a) direct that the suspended award shall take effect; or

*{b) reduce the period or amount of the suspended award and
direct that it shall take effect as so reduced: or

(c) vary the original direction by substituting for the period
specified a period expiring not later than 6 months from
the date of variation: or

(d) give no direction with respect to the suspended award.
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(27)

i)

(i}

Giii)

liv)

v)

{vi)

The awards must be within the range 0f. ana exoressea 1n the terms
of, the Prison Rules,

Neither the award nor any entry n the Remarks section of Form
256 shoutd include any reference 10 any aommistrative action eg.
placing on Rule 43, return 10 a closed prison. or 0:sposat of ex-
hibits.

If it is desired to make reference to exmibits 1t would be approp-
riate to tell the inmate that they wiil be disposed of in accorg-
ance with standing instructions.

An individual award may not be suspended 'n nart, but when 3
penaity comprising more than one award s imposed one or more
of them may be wholly susoended. Thus, an awarg of forefeiture
of privileges, for example, may be suspended :n :15 entirety tut not
in part and the penalty comprising, ay, forieture of privireges
and cetlular confinement may be suspendea by orgering that both
elements or either shoutd be whotly suspended.

Suspended awards of forfeiture of remission snoulad be made only
where there are special extenuating circumstances and the otience

- did not involve violence and where an award of more than 14 days’

forefeiture of remission is suspended the Form 256 shouid indicate
what those extenuating Circumstances are.

A suspended award may not be aclivated uniess ine rnsonar has
been found quidty on aduwication G a turther 51IANCE WNICH Was
committed during the pering ot suspensiun.

1t 15 open 1o the Governor 1o '"Make rn awdrC .0 1-SCeCt 01 the
nifence adwdicatea upon :ut - HS A R EIVRE TN TESs B I 144
13KE CHect in wnole or @ sart T activation 1o susbenaed |
oward mMay not be urgered Gs e purushment Cr e tarihne
offence.
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*in either of these cases the Governor may order that it should
take effect immediately or that it should commence on the expira-
tion of an award of the same nature imposed for the current
offence.

Notes

(30}

Ensure the awards are correctly entered in the appropriate spaces
on Form 256 before it is signed and dated. :

(30)

Where awards are made in respect of more than one charge each Form 256
should show separately the awards for each.
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Notes

The Hearing (if the accused has pleaded Guiity)

(31

Hear the evidence of the reporting officer, and invite the accused,
if he so wishes to question the officer on his evidence, or on rele-
vant matters which the officer has not covered. The Governor may
also wish to ask questions for clarification.

(32)

Where the incident from which the offence arose led to more than
one charge against the accused and one of these is referred to the
Board of Visitors, the other charges should not be so referred
unless the relevant criteria are met (see paragraph 20).

(33)

Where the incident from which the offence arose led to mare than
one inmate being charged and the charge against one prisoner is
referred to the Board of Visitors, the charges against ali the other
inmates invoived shouid only be referred to the Board of Visitors
where the relevant criteria are met for each individual.

(34}

Where the charge is:
(a) mutiny or incitement to mutiny;

{b) doing gross personal violence or a serious assault whoever
the victim;

{c) any assault on an officer;

(d) escaping or attempting to escape from prison or legal
custody;

see paragraphs 28 and 29 of the General Guidance in this section.

(e} where the charge is of making false and malicious alle-
gations see note 20{ii).
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(31} Q]

(i)

Giii)

liv)

There is no objection 10 the reporting officer reading out his evi-
dence from a previously prepared statement: this should be incorp-
orated in the recard of the hearing.

If the accused in any way abuses the opportunity to question the
officer directly the Governor may insist on questions being put
through him.

If the accused himself or through witnesses challenges facts on
which the charge is based the plea should be entered as not guilty
and the bearing should be continued in accordance with para-
graphs 11 to 30.

It the reporting officer is temporarilty not available see Notes
{iviand (vl to 11.

(34) {a}/(b}it must be verified that the police have decideo not to prosecute.

{c}

(d)

Where the police have been inviteg {0 investigate 1t must be veriiied
that there is no intention 1o bring a prosecution.

An intention by the police to bring a prosecution for furiner
oftences commuted whiist unlawfully at large should not delay
the adjudication,




Notes

(35)

Repeat 31 for any other witnesses in support of the charge. An
inmate witness should be asked to confirm that he is prepared to
give evidence, as he cannot be compelled to do so. An officer of
the prison may be required by the Governor to give evidence as
part of his duties. Witnesses other than the reporting officer
should not normally remain in the room after they have given
their evidence and been questioned on it.

(36)

If the accused asks to call witnesses, whether named in advance or
during the hearing, ask him to say what he thinks their evidence
will show or prove. Unless the Governor is satisfied that the
witnesses will not be able to give relevant evidence, they should be
called.

(37

If any exhibit is produced during the hearing {eg. a weapon which
has been used, or an unauthorised article found in the accused’s
possession) this should be described and recorded at the time it
is produced.

(38}

04

If the Governor is satisfied that the accused is guilty of a charge
for which he may make an award and he decides to deal with it
himself, record the finding on Form 256 and ask the inmate
whether he wishes:

(a) to offer an explanation for his conduct; and

{b) to say anything in mitigation.

(39)

If the accused wishes to call someone to support a piea in miti-
gation this should be allowed unless such a request is ciearly
unreasonable. If no plea in mitigation is put forward, this fact
should be recorded on Form 256.

{40)

The Governor should ask any member of staff who knows the
inmate, including workshop staff, for a report on the accused and
if he does so the inmate shouid be asked whether he wishes to add
anything or ask any guestions in connection with the report.

(41

The Governor should consider what awards he wiil make. No
award of cellular confinement may be made unless the Medical
Ofticer has cert:fied that day that the inmate is fit for it; and if the
inmate has not been medically examined that day no other punish-
ment will be awarded if he has any doubt about the inmate’s
fitness for it. He may decide to adjourn, for a period not normally
exceeding 24 hou:s, for any necessary medical examination to be
made.

(35) If an essential witness is temporarily unavaiiable the Notes () and {vi to
11 are applicable.

{36) The accused, although having pleaded guilty, might wish to show that his

part in an incident was not SO serious as is apparent.

37) For the disposal of exhibits see paragraph 42.

(40) (i} The Governor may put questions to the officer making the report
10 clarify or elicit further information relevant to the question
ot punishment,

(i) Where the report 's reag from a previousiv ;vepared note ns
snouid form part ot the recora of the adiugication.

(41) i) Orcinarily, the iNmate wii have LEEN MeOIANY exartned Cn the

gay of the agudication. There +s nowever a Jispensaton at 251ao-
Lishments where there is only a part-time Medical Off-car

(it}  The Governor should examine the '\nmate’s record .n respect 07 Nis
current sentence of rmprisonment (or tn the case of An unsentenced
prisoner the recOrd relevant 10 the Nresent £A3ason tor getent:on!
for informanion avout Mms benaviour. Tha Governor snouia ten ine
DOsoner  Ghgl matiers o has iaken o acccLnt, favourabie or
untavourabie
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(42)

Announce the awards and when making awards in respect of more
than one charge, whether the awards are to be cumulative or con-
current with, other awards.

(43)

If an award is ordered to be suspended (Prison Rule 55(1}), or it
inciudes the stoppage of earnings under the provisions of Prison
Rule 53(1), the terms of the award must be set out in writing in
the Remarks section of Form 256, and the inmate’s liability
explained to him in ordinary language.

(44}

tf the inmate is subject to an extant suspended award, the Gov-
ernor’s decision on the suspended award must be announced and
explained to the inmate and recorded on Form 256. The decision
may be to:

*(a) direct that the suspended award shall take effect; or

*(b) reduce the period or amount of the suspended award and
direct that it shall take effect as so reduced; or

vary the original direction by substituting for the period
specified a period expiring not later than 6 months from
the date of variation; or

{c

(d) give no direction with respect to the suspended award.

m

Notes

(42)

(i)

Gii)

Giii}

liv)

(v)

tvi)

{vii)

The awards must be within the range of, and expressed in terms of,
the Prison Rules.

Neither the award nor any entry 1n the Remarks section of Form
256 shouid include any reference to any administrative action eq.
placing on Rule 43, return 10 a closed prison, or disposat of ex-
hibits.

If it is desired to make reference 10 exhibits 1t woutd be appropr-
ate to tell the inmate that they will te disposed of in accordance
with standing instructions.

An individual award may not be suspended in part, but when a
penaity comprising more than one award is imposed one or more
of them may be wholly suspended. Thus, an award of forfeiture
of privileges, tor exampie, may be suspended n 1ts entirety but Not
in part and the penalty comprising, say, forfeiture of priviieges and
cellular confinement may be suspended by ordering that both ele-
ments or either should be wholly suspended.

Suspended awards of forferture of remission shouid be made only
where there are special extenuating circumstances and the oifence
did not involve violence. and where an award of more than 14
days’ forfeiture of remission is suspended the Form 256 should
indicate what those extenuating circumsiances are.

A suspended award may not be activated unless the prisoner has
been tound guilty on adjugication ot 3 surther ofifence which was
committed during the perod of suspens:on,

It 15 open to tne Governor 10 tmake no awarg N respect of tha
ottence adjudicated upon but 1o Oraer that a suspended award take
eifect 1n whole or in part. The activation 1 A suspenaea averd
may not be orgered as the punishment 'oc the turiner aifence.”

12



A% 4

*In either of these cases the Governor may order that it should
take effect immediately, or that it should commence on the ex-
piration of an award of the same nature imposed for the current

offence.

(45)

Ensure the awards are correctly entered in the appropriate spaces
on Form 256 before it is signed and dated.

Notes

(45)

Where awards are made in respect of more than one charge each Form 256
shoutd show separately the awards for each.

113



APPENDIX SEVEN

Notice of the revision of the Manual on
Adjudications and comment thereupon
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HM Prison Service
Headquarters
Cleland House
Page Street
London SW1P4LN . SERVICE

Telephone 01-211 3000
Directline 01-211 Y.y

Our Ref: PDG/88 129/84/1

REVISION OF THE GREEN MANUAL ON THE CONDUCT OF ADJUDICATIONS IN
PRISON DEPARTMENT ESTABLISHMENTS

As you may know, we have decided to produce a revised Manual to
coincide with the changes to the Prison Rules and the prison
disciplinary system that are planned to come into effect in April
1989. We are anxious to ensure that the revised Manual is
produced before next April, so that it can be used for Board of
Visitors training planned for January to March 1989.

I enclose a copy of the draft revised manual, and I would be very
grateful to receive your comments on the new format and contents.
The major changes are:-

1. The combining of the Board of Visitors and Governor's
sections of the Manual - this reflects our view that, with a
few exceptions, the procedure and standards required are the
same for Boards of Visitors and Governors.

2. The Division of the General Guidance into distin.ct sections
on various aspects of the conduct of adjudications,
including the effect of legal judgments on the procedure.

3. The introduction of a continuous narrative in the Model
Procedure.

There are a few points that should be noted in the enclosed
draft:-

1. Section 7 on the interpretation of the prison charges is
rissing, as the exact wording of the new charges has yet to
~be finalised. Similarly, Appendix 6, -~ Extract from Prison-
Rules - has not been included.

2. Negotiations are still proceeding with the associations
representing the magistrates courts service over the use of
gualified clerks drawn from their service to act as clerk at
Board of Visitors adjudications. References to the use of
such clerks in the draft manual assumes a successful
conclusion to those negotiations. If that does not come
about, or the manner in which they will be employed is
altered, then an appropriate amendment to the draft manual
will be required. '

3. In Section 2 Para 15, advice is given on which Governor
grades should carry out adjudications, following the
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introduction of Fresh Start. The advice stated in the draft
manual should not be regarded as agreed policy, and may be
subject to alteration once the Department's policy has been
finalised. It is intended to issue an instruction on this
matter in due course.

4. In Section 2 Para 1, reference is made to Governors ensuring
that at least one of their senior staff has received
appropriate training in the proper interpretation of
offences, and is available to offer advice to officers on
appropriate charges to lay. This is in response to concern
expressed at the possible lack of local expertise and advice
available to officers. This is a matter that is being
explored with P6 Division and the Training College, and
further details will be made available later.

5. Page numbers, both for the main text and the index will be
added once the final draft is typed, as will any missing
references to certain paragraphs.

6. The single sheets carrying the title of each sections will
be produced as coloured cards in the finalised manual, with
a tab on the side of the card for easy reference.

I would be grateful if you could let me have ahy comments you may
wish to make by 30 September.

Yours sincerely
MW

S M BIRKETT

(ROTGM)
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HM Remand Centre
Warrington Road

Sty HM PRISON.§

Warrington
Cheshire WA3 6BP : SERVICE
Telephone 092 576 (Culcheth) 3871
Ext.203
Deborah Loudon/Steve Birkett ' ‘
P3 Division Your reference

Prison Service Headquarters
Cleland House

Page Street

London ‘ Date 10 October 1988

SW1P_4IN

Our reference PMQ/FMS

Dear Deborah and Steve

DRAFT REVISED MANUAL ON ADJUDICATIONS

Thank you for sight of the draft. Most of my comments are noted on the text,
.. returned herewith. Various of them require amplification as follows:-

Section 3, p.15

It is bad advice and, I venture, a misundersanding of the caselaw to conclude
that legal representation is "not available at governors' adjudications". It
seems to me, post-Leech, that we know an adjudicating governor to be acting
judicially and not managerially. Thus, if faced with a request for legal
assistance or representation at the hearing, he must exercise his discretion
in a judicial way. This should be on all fours with the boards exercise of
discretion under the Webster J criteria in Tarrant. It does not, of course,
mean that the adjudicating governor would have to grant the request. I can
only recall being asked twice since the Leech judgement and, I must admit,

on one of the occasions I fudged it. I said that if I found there to be a
case to answer I would be remanding the matter to the BoV and the prisoner
could make his request to them. In the other I consciously applied the
Webster J criteria and found there to be no need for legal or other representa-
tion.

The argument that any case serious enough to merit representation ought to
be before the BoV cannot be sustained in the face of the European Court of .
Human Rights decisions in Engel (the Dutch soldier boys case in 1976). The
Court had to decide on what constituted a fair hearing and on what constituted
a criminal charge which would attract the protection of Article 6. The nature
of the offence and the severity of the penalty risked were significant factors.

"What belonged to the criminal sphere were deprivations of

liberty liable to be imposed as a punishment except those

which by their nature, duration or manner of execution cannot

be appreciably detrimental"
In that case, "strict arrest in a disciplinary unit" was held to fall within
the definition of that which would attract the protection of the Article
(c.f. loss of remission, confinement to cell).

I am aware of the dicta of Lord Goff in ex parte Hone to the effect that he
found it difficult to envisage circumstances in which representation before a
governor would ever be appropriate. Indeed, the courts in the Irish Republic
which have been some years ahead of our own in guaranteeing procedural protection
to prisoners at adjudication have rejected the possibility. But remember that
Lord Goff was speaking obiter. Governors' adjudications were not at issue in the
case. Unfortuntely my copy of the Leech judgement is in Durham and my draft
thesis is with my supervisor. However, I urge you to recall some of the dicta

of Lord Bridge in Leech to the effect that whereas the governor is a servant of
the Secretary of State, he is not in that role when adjudicating. He would
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"rightly send packing" (I think those are the words) any civil servant in
Whitehall who tried to influence how he should proceed.

It is quite clear that a solicitor might have difficulty in securing legal
aid funding for the purpose of representing a prisoner before a governor.
That is not a matter that should concern us. What we should look to is
"Wednesbury unreasonableness'". If the governor is to act judicially he
must certainly "direct himself properly in law - he must call his own atten-
tion to the matters which he is bound to consider ... if he does not he may
truly be said ... to be acting unreasonably" (Lord Greene M.R. in Associated
Provincial Picture Houses v Wednesbury Corporation 1948 1 KB 223 at 229).
Any fetter, eg a Home Office instruction that legal representation is not

allowed at a governor's hearing, would clearly inhibit a reasonable use of
discretion. In Tarrant representation could be permitted because nowhere,

at law, was it excluded. The same applies here.
Section 3, pp 17-18

The ECHR did not hold in Campbell and Fell "that a prisoner charged with the
old charges of mutiny and g.p.v. to an officer should be granted legal
representation if he requests it". The right to legal representation (as
opposed to the right to ask for it) arose because mutiny and g.p.v. constituted
"criminal charges or matters" and thus fall within the parameters of Article 6.
This is why I prefer the way that advice is phrased at Appendix 3. Perhaps the
words "criminal charge or matter" should be substituted for "especially grave
offence" in that place.

Section 3, p.18

Norley {and ex parte McGrath which is similar) can no longer be seen as good
law in respect of a board only having to exercise its mind on the question of
representation or assistance if asked to do so. It has been overtaken by the
law of "legitimate expectation". (See Lord Bridge in Leech and ? my law report
is in Durham) in CSSU v Minister of State (the GCHQ case). F.1145

places the onus to ask on the prisoner. But F.256 notes it as a requirement
of the board to ask if he wants the question to be addressed.

Section 4, p.29

It might be helpful to incorporate in the text the C27/84 stuff on when it is
appropriate to remand under R.48 and when under R.43.

Section 8, p.6

I have dificulty understanding 12(ii). If it is addressed to the governor I
guess he should get at least as far as formally putting the charge to the
inmate. If it is addressed to the board it is superfluous, since the matter
would not have got as far as them had the CPS decided to take no action or
had the forensic analysis not been confirmed positive.

Omission

In the area of disclosure, adjudicators should be reminded that if they visit
the scene of the alleged offence, the accused should go with them. Two
examples arise from my own experience. One was at Long Lartin where a prisoner
said that a witness in (say) cell D.1/11 might have seen what happened in his
own cell since the windows were in line of sight. The panel went to see D.1/11
and were satisfied that it was not in line of sight. Later it transpired that
the prisoner had given them the wrong cell number. Had he gone with them he
would have known he had been mistaken about that. The second, at Durham, was
my adjudication on a man charged under para 20 with causing a disturbance

by banging on his cell door. His mitigation was that his alarm bell was not
working. Staff evidence was that all the bells on the landing were working.

I went to see - staff and prisoner too - and found that his was not working.
There is a judicial review case on the point, though being separated from my

material, all I can remember is that it relates to a company called "Fairmount
Investments. -
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I think that the form dictates that we ask for a plea of guilty or not guilty
too early. I think that the inmate should hear the officer's evidence before
entering the plea.

Presentation

.

Prisons are wonderful at working to old rules. Unless the new "Manual"
looks different from the old one the chances are that the old one will still
be referred to. Do issue a new binder (the old one carries the date
October 1984). Make the style markedly different. If the "Green Book" were
to be replaced by the "Yellow Pages" that would help.

After all this verbiage I sincerely hope that you do not regret asking for my
comments. Please do not regard this as being too adversely critical. Overall
I find the draft excellent. I am writing this in my 'digs'. All my earthly
possessions are 150 miles away and it will be six weeks or so until we are
re-united in south Manchester. For this evening, the wine is taking over from
the law. I shall now conclude this letter and the bottle.

With kind regards.

P M Quinn
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APPENDIX EIGHT

Comment upon the Green Paper
"Private sector involvement in the remand system', 1988
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HM Remand Centre
Warrington Road
Risley

Warrington
Cheshire WA3 6BP

Telephone 092 576 (Culcheth) 3871

liAdIﬂRIS(HV
SERVICE

Remands Unit Your reference
Home Office Prison Department
Horseferry House

Dean Ryle Street . .
LONDON, SW1P 2AW Daw.'gnlkjgn, i, 14E¥

Our reference

An open letter to the Remands Unit, Home Office Prison Department.
Dear Sirs,

Comment on the Green Paper "Private Sector Involvement in the Remand system",
1988 CM434, London, H.M.S5.0.

The Green Paper invites a written response, as indeed did members of the Unit
when they visited Risley recently. We do so by way of an open letter which we
shall submit to the Prison Service Journal. In this way we hope not only to
assist you in your deliberations but also to stimulate a wider debate in the
field.

We should confirm, at the outset, that our views broadly coincide with those
noted at paragraph 48 of the Green Paper, viz. that it is wrong in principle
to place prisoners in the care of private contractors. We cannot subscribe to
an ethic that would put the agents of private sector profit in a position of
power over private citizens - albeit those remanded to custody. We confine
our comments, apart from those about staffing, to that which may be found
under the umbrella of control, discipline and punishment and access to legal
advice. It is here that we find the Green Paper to be fulsome in generalities
and superficial in its addressing of fundamental questions.

i) CONTROL: It is a truism that good security and sound control
commence with the trust of satisfactory human relationships. Perhaps
security guards could achieve this, though as will be seen, we doubt
it. Our concern is for when security and control break down under the
proposed model. Presumably, were an inmate in a private centre to
transgress the criminal law by committing an arrestable offence, the
guard would be as entitled as any other private citizen to arrest and
restrain the prisoner until a police officer (or a prison officer
carrying that statutory authority) attended to intervene. But would
such guards know what is and what is not an arrestable offence? They
would themselves be breaking the law were they to get it wrong. Since
we know that the majority of offences committed by inmates are
offences against the disciplinary code and not against the criminal
law we wonder on what authority a civilian guard could do anything in
respect of such transgressions. One of the remand prisoners’ greatest
fears - and we have been talking to some today on the point - is that
the result might well be the use of oblique discipline or hidden
punishments that the present system tries to avoid. This exposes the
weakness of the assumption at paragraph 71 that the existing rights
and privileges of remand prisoners would not be changed were remand
centres to be privately run.
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Much concerned with the control of remand prisoners and their
environment hinges upon preventive measures. The authority of the
Prison Act 1952, expressed in the Manual on Security, empowers prison
officers to search and to strip search. Our arguments against strip
searching will be expressed in another place, but, if we accept the
need for it for the present, we wonder what possible authority can be
given to civilian guards to indulge in the practice? Perpetrated by
civilians, strip searches could, at one end of a continuum, be seen as
inappropriate, and at the other as constituting a serious sexual
assault were it to be achieved by force. The rub-down body search
could constitute an assault in any case.

Arguments persist as to whether or not censorship of correspondence is
necesgsary in any penal institution. For the present it is a fact of
life in remand centres. Is this really a practice that should be
extended to employees of a private security firm who would thus have
authority to spy upon legitimately confidential affairs of others?

The Green Paper touches upon none of the above matters.

ii) DISCIPLINE AND PUNISHMENT The Governor has a statutory authority
to adjudicate. What of the commandant (?) of a private centre - is a
civilian to be given such powers? Parallels do exist where civilians
exercise disciplinary functions but, to our knowledge, never where
questions of the basic liberty of the subject arise. The supervision
of a "detention manager " along the Harmondsworth lines (paragraph 47)
does not assist since we are unaware of any disciplinary functions
vested in this person. The prospect of an itinerant governor was
mentioned when you visited us. So be it, but who will be accountable
for the way in which any punishment imposed will be administered? At
present, staff are clearly accountable to the Governor for that.
Surely accountability cannot be to the shareholders. Matters may be
complicated when the award is forfeiture of earnings. Prison earnings
are minimal. If even they are to be lost to the benefit of a profit
making company it can be suggested that exploitation of the weak to
the benefit of the strong has triumphed. And what when the itinerant
governor has gone away? On whose authority will civilian guards use
special (strip) cells? How will they move a prisoner there against
his or her wishes without committing an assault? How could a prisoner
be segregated for the purposes of good order and discipline? What
would constitute such an offence in a private centre? Who would
decide?

iii) ACCESS TO LEGAL ADVICE There is a pre Raymond v Honey and pre ex
parte Anderson ring to the view expressed in paragraph 92 that a
private centre would have to provide some sort of means for lawyers to
complain about the conditions (presumably to include treatment) and
facilities afforded to their clients. It is absolutely clear that
lawyers are able to, and will, do that anyway. Prisoners no longer
instruct solicitors because the Secretary of State allows them so to
do, as once was the case. The interesting conundrum that should have
been addressed by the Green Paper is whether or not accountability for
misdeeds will lie with the headquarters of the private contractor or
whether the Home Office will be deemed vicariously liable for that
done in its name.
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We mentioned, above, that we worry about staffing of the proposed private
centres. Paragraph 89 notes the "special gqualities and skills" needed by
staff. Senior police officers have, in the past, shared with one of us, their
concern as to the quality of staff recruited by private security firms.

Often, it seems, they are those who have been rejected by the police, or the
prison service, as unsuitable. Suddenly, it seems, they are to go through a
metamorphosis whereby they will be able to exercise skills in which prison
officers are already expert. The remand centre officers’ ability comes not
just from their training -but often from a wide experience of the prison, and
criminal justice, system as a whole. ©Skills gained in the former borstals,
local prisons and dispersals will have helped him or her to place the inmates’
problems in perspective. The officer may have seen the prisoner grow up, been
the group officer of their uncles or fathers in training prisons, helped their
mothers in mother and baby units or even visited their families. The prison
officer knows the rounded character of the inmate and that makes the
understanding of his or her problems almost second nature. We doubt that the
capacity to care and to control vested in the private guard will approximate
to that of the prison officer to any significant degree.

Yours f£adthfully,

PHILIP TURNBULL

PETER QUINN.

242



HOME OFFICE
Horseferry House, Dean Ryle Street, LONDON, SW1P 2AW

Direct line: 01-211
. Switchboard: 01-211 3000

Our reference:
Your reference:

Philip Turnbull and Peter Quinn

HM Remand Centre

Warrington Road

Risley

Warrington

CHESHIRE WA3 6BP 15 November 1988

Dear Mr Turnbull and Mr Quinn
Thank you for your letter of 3 November with your comments on the

Green Paper, Private Sector Involvement in the Remand System
(Cm 434).

Whilst the Green Paper identifies the main issues which would need
to be resolved before contracting-out could go ahead, it does not
set out to provide all the answers. That is the purpose of the
consultation period and the consultancy, and it is particularly
helpful to have comments from people in the Prison Service who have
practical experience of these matters. May I say that I found our
visit to Risley last month extremely valuable, and that 1 am most
grateful to you for following it up with your detailed comments.

As you recognise, we need to identify -the precise powers which
would be required by the staff of contracted-out remand centres,
and the limits of those powers. It would then be for Parliament to
decide, in considering legislation on the subject, whether the
powers which were needed could properly be conferred on people who
were not public servants.

It is also quite clearly necessary to ensure that prisoners would
not be exposed to a misuse of powers in a contracted out
establishment. You mention the disciplinary framework, the use of
strip cells, the segregation of prisoners for good order and
discipline and punishment by loss of earnings. It is in relation
to such matters that there is likely to be a role for a publicly
appointed monitor, as described in paragraphs 65-66 of the Green
Paper. The Home Secretary's accountability for the treatment of
prisoners would, as paragraph 63 of the Green Paper notes have to
be preserved. We envisage that this will be done through systems
of oversight and inspection similar to those at other
establishments backed up by the permanent presence of a government
monitor at the establishment. This is somewhat different from the.
question of legal liability if prisoners complain about their
treatment by the contractor. This would presumably depend on
whether, if the complaint was upheld, the fault or negligence was
found to be that of the Home Office or of the contractor.
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You are right to stress the importance of the quality of staff in a
contracted-out centre. We are considering how best to ensure sound
methods of recruitment, training, management and support. Staff
looking after prisoners will certainly need different qualities
from those of which are sought among existing staff of, for
example, security companies., It is likely that contractors would
seek, at leastly initially, to draw some staff from the prison
service to provide the sort of background knowledge and experience
which you mention.

The Government's aim in involving the private sector in the remand
system would be to reduce prison overcrowding, relieve the pressure
on the rest of the prison system, provide better conditions for
prisoners and improve value for money. So conditions in any
privately-managed establishments would have to compare favourably
with what the existing system could provide with up-to-date
facilities and without overcrowding.

Thank you again for writing with your comments. We shall take your
observations into account in our further work on the Green Paper.
An announcement about Ministers' conclusions on the way forward is
likely to be made in the New Year.

jo\rssv;w%
oot Chs
-

P R A FULTON
Remands Unit
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APPENDIX NINE

H.O0.P.D. Statement of Purpose,
14 November 1988
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DIRECTOR
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To all members of the Prison Service

Dear Colleague

During my time as Director General the
Prison Service has not had a simple and
motivating statement of purpose. Now
that the Fresh Start changes are in place
the Prisons Board thinks the time is
right to make such a statement, so that
all members of the Service have a
common understanding of and
commitment to its purpose.

The statemerit is being given to
everyone in the Service through this
letter and, for the future, as they join. It
will be prominently displayed
throughout the Service. It will be
placed in our recruitment brochures
and annual reports.

Her Majesty’s Prison Service serves the public by keeping in
custody those committed by the courts.

Our duty is to look after them with humanity and to help them lead
law-abiding and useful lives in custody and after release.

I hope this speaks for itself. But I want
to draw out some points.

We are and are proud to be a Crown
Service.

We serve our fellow citizens. That
makes us accountable to them for what
we do and how we do it: for the way we
treat prisoners and how we use the
resources which Parliament provides.

The most severe step a court can take is
to deprive people of their liberty. Our
part in the criminal justice system is to
give effect to the court’s decision: the
Service exists to keep people in lawful
custody.

By its very nature locking people up
under the criminal law places two
duties on us all:

@ to see that they are not subjected to
arbitrary force or discriminated
against on racial or any other
grounds, are treated with respect, are
properly fed, and have their physical
and other requirements properly
met.

® to do all we can to help them lead
law-abiding and useful lives. That
applies not just for the future, after
release, but also while a person is in
prison. The duty of care is
discharged and custody secured most
surely when the life of a prison is
regular — when prisoners are fully,
actively and constructively occupied.

Each one of us, wherever we work, hasa
part to play in making sure the Service
matches up to the challenge which this
purpose sets us.

Yours sincerely

C/)Tm&«

CJTRAINCB

Produced for the Home Office by the Central Office of Information. 1988 HOME JO960NE.
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APPENDIX TEN

Draft Revision of Prison Rule 47
and consequent amendments
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PRISOR DISCIPLINARY SYSTEM : CHANGES IK REES

Codes of Offences

With effect from 1 April 1989 the disciplinary changes which may be laid
against a prisoner, Under Rule 47 are as follows:-

(1) 'Commits any assault'

(2) 'Detains any person against his will' (inc. hostage-taking)

(3) 'Denies access to any part of the prison to any officer' (inc.
barricading)

(4) 'Fights with any person'

(5) 'Intentionally endangers the health or personal safety of others, or by
his conduct is reckless whether such health or personal safety is
endangered'

(6) ' Intentionally obstructs an officer of the prison in the execution of
his duty'

(7) 'Escapes from prison or from legal custody' (inc. absconding)

(8) 'Fails (a) to return prison when he should have retumed after being

tempararily released from prison under Rule 6 of the Rules or (b) to
camply with any condition upon which he was so released’

(9) 'Has in his possession (a) any wnauthorised article, or (b) any article
in greater quantity than he is authorised to have' ('unauthorised' eg.
a controlled drug, or samething the particular prisoner is not
authorised to have)

(10) 'Sells or delivers to any person any unauthorised article'

(11) 'Sells or, without permission, delivers to any person any article which
he is allowed to have only for his own use'

(12) '"Takes improperly any article belonging to another persm or to a
prison' (equivalent to theft)

(13) 'Intentionally or recklessly sets fire to any part of a prison or any
other property whether on not his own'

(14) 'Destroys ar damages any part of a prison ar other property other than
his own'

(15) 'Absents himself from any-place where he is required to be or is

present at any place where he is not authorised to be'
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(16)
(17)

(18)

(19)

(20)

(21)

(22)

'Is disrespectful to any officer ar any person visiting a prison’
'Uses threatening, abusive, or insulting words ar behaviaur'

'Intentionally fails to work properly, ar being required to wark
refuses to do so'

'Discbeys any lawful arder'

'Discbeys or fails to camply with any rule or regulation applying to
him’

'In any way offends against good order and discipline'

(a) Attempts to camit, or (b) incites another prisoner to camit, aor
(c) assists another immate to comnit or to attempt to cammit aor any of
the foregoing offences.

(S230289.PD2)

249



Rotes to Repoeting Officers -

1.

Rules 47 — 56 have been revised w.e.f. 1.4.89. The new rule 47 is
overleaf. It should be noted that it is no longer possible to lay a charge
of mutiny, doing gross persanal violence, making a false amd malicious
allegation against an officer, ar repeatedly making groundless camplaints.
Officers should also be aware of the following changes to the rules:-

(i) Rule 48 (1) - ‘'where a prisoner is to be charged with an offence
against discipline, the charge shall be laid as soon as possible
and, save in exceptional circumstances, within 48 hours of the
alleged offence being discovered'.

(ii) Rule 51 (1) - graver and especially graver offences no longer
exist. The Governor may refer any charge to the Board of Visitars
if he decides his powers of punishment would be insufficient if
the prisaner were to be found quilty.

(iii) Rule 51 (3) c(5) - the maximum period of farfeiture of remission
that a Board can award an ane charge has been reduced to 120 days,
and 180 days consecutively faor a series of charges arising fram
one incident.

Marmual an the Gonduct of Adjudicatians - to accampany the rule changes, a
revised mamial, in a new yellow binder, has been produced. Copies have been
sent to all Grade Vs and above, and all members of Boards of Visitors. A
copy has also been sent to an Adjudications Liaison Officer (see below).
Section 2 of the manual contains advice on charging.

. AMjudications Liaison Officer (ALO) - a day's training the in the new rules

and procedures has been provided faor ane officer from each establishment.
This officer will be able to advise reparting officers an the interpretation
of the new code of offences, when charges should be laid, and the proper
presentation of evidence, both in writing and arally at adjudications.

Farms - revised versions of F254, F256, F1127 and F1145 will be available

during 1989. Reporting officers should be aware that the revised F256 will
oontain a line recording when and by whom the F1127 (Rotice of Report) was
issued to the accused. In the meantime a written record should be kept of
the issue of all Fl1127s.

. Transitional Arrangements - Until midnight on March 31 1989, charges should

be laid under the ald code of offences, but from 1 April, all charges must

.be laid under the new code (overleaf), irrespective of when the alleged

offen:”etookplacearvasdisc_overed.

(5230289.PD3)
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APPENDIX ELEVEN

THANKS
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I have already acknowledged the assistance of Colin Warbrick and
Alastair Papps in the successfﬁl completion of this work. Many others
willingly gave of their time, expertise and experience. A great debt
of gratitude is owed to them for that.

Within Home Office, Deborah Loudon and others in her section,
notably Steve Birkett and Sarah Aye-Moung were constant sources of
advice on policy regarding adjudications. Pam Lutterloch helped on
matters relating to boards of visitors generally. David Burgess,
formerly secretary to the Prior Committee, did much "devilling" for me
in searching out the evidence needed. Nigel Benger and Bob Wright gave
advice on various matters to do with security. Special mention must be
made of Terry Weiler. A former assistant under secretary, member of
the Prisons Board and chairman of the working party, the Report of
which is usually known simply by his name, he offered enthusiastic help
when he learned of my field of study. He pointed me to public records
that otherwise would have escaped my attention and joined in a most
fruitful correspondence. Now retired, Terry Weiler is engaged in his
own research into prison conditions, in which I wish him well.

From the academic world I express particular thanks to Graham
Zellick of Queen Mary College, University of London and to Roy Light of
Bristol Polytechnic. Not only have they commented'on parts of this
work, but both have given me immense support, over the years, in
helping me to sustain my knowledge and interest in the subject area.
Mary McAleese of Queens University, Belfast and Kevin Boyle of
University College, Galway, provided me with information not readily
available within the jurisdiction of the English and Welsh courts.

Tony Bottoms allowed me access to the library at the University of

252



Cambridge Institute of Criminology and Stephen Gregory gave much
practical help once I was there. ©Equally I should thank Karen
Prestwood, 1librarian at the Prison Service College in Wakefield. Her
prompt attention to my requests for books could always be guaranteed.
Her professional knowledge and experience are presently helping to
restore that library to the position of prominence it once held and to
which it has not aspired for some years.

Solicitors David Hallmark, Alastair Logan and Michael Fisher
shared with me such confidences as are rare and thus added to my more
complete wunderstanding of the problems faced by practitioners in
dealing with prison matters.

David Wilson of Yorkshire Television seemed ever able to wave a
magic wand in producing for me the most obscure of articles from the
press of years past.

It will be evident that this paper could not have been completed
in its present form without the assistance and cooperation of
prisoners. It is difficult for a researcher, and certainly difficult
for one from outside '"the system" to gain their confidence and trust.
The work has benefitted greatly from my discussions with many, but
especially with Diana Fleet, Carole Hamner, Manuel Burgo and with one
who wished to remain anonymous. I discussed and argued at length with
Ella O'Dwyer and with Martina Anderson over some of the ideas
expressed: we agreed on very little but their views were highly valued
and have informed the shape of part of the work. To those prisoners I
offer my heartfélt thanks together with the hope that I have in no way
abused the confidence and trust that they placed in me.

Connie Dowson of Durham University took my fllegible scrawl and
translated it into the present typescript. I thank her for her

expertise and also for the speed with which she was able to produce
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large volumes of work.
Finally I must mention my children Christopher and Miriam Quinn.
They have seen my work over the years and have been a constant source
of delight and encouragement. It was Christopher's idea that this
pape; would have been enhanced by the addition of a few jokes and by
giving it a happy ending. Thankyou children. You may well have been
right;
P.M.Q.

1989




