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Abstract

Liberals disagree about the state’s legitimate sphere of activity. Some emphasise
individual liberty and self-determination, believing the requirements of these
principles are best met by the free market. Social liberals argue that citizens are

members of a political community, whose obligations are fulfilled through the state.

How principles of justice are derived is a matter of controversy, but underlying
them are certain ideas about citizens’ relationships to the state and to each other.
The theories of justice of Nozick, Hobhouse, Rawls and Walzer are compared. To
what extent are citizens responsible for each other’s welfare in contemporary liberal

democracies?

The state is characterized by Nozick as a protective association with the sole
function of guaranteeing individual rights, and in which concern for others is a
private matter; by Rawls as a cooperative association organised in such a way that
the position of the least favoured is maximised; by Walzer as a community of shared
understandings in which all are entitled to the goods necessary to sustain their
membership; and by Hobhouse as a harmonious society of rational men in which

individuals find fulfilment in the life of the community.

I discuss political obligation, since how citizens are said to have obliéations
contributes to an understanding of descriptions of the state and the nature of the

ties that bind citizens.

Maclntyre suggests that individualism renders moral argument unintelligible. There
is no way of deciding between the competing theories of Nozick and Rawls. Walzer
believes that Maclntyre is mistaken in describing these disputes as a mark of

incoherence, since they take place within the liberal tradition.

I maintain that the differences within liberalism are so grave that it cannot be
argued that we inhabit a world of shared values. The liberal democratic state

cannot be described as the embodiment of community.
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INTRODUCTION

Liberal ideology embraces a wide spectrum of political theorists with diverse views
on human nature, individual rights and the state. A limited state, individual liberty

and political equality are essential elements in the family of ideas and values which

constitutes liberalism, accepted by all philosophers belonging to the liberal tradition.
However the emphasis that writers give to one or other of these concepts leads to
very different .conclusions about the nature of the state and the functions of
government, and the extent of the state’s legitimate interference in the lives of its

citizens.

Liberals argue that individuals have the right to be self-determining. The state,
therefore, must be subject to the will of the people through democratic institutions
which, though imperfect, legitimise the state’s authority. In the words of the
Declaration of Independence "governments are instituted among men, deriving their
just powers from the consent of the governed."1 Thus hierarchical or hereditary
systems are clearly not liberal democracies, nor are theocracies, in which politicians
are guided by religious leaders whose proclamations are authoritative; and whilst
Marxist states may claim to be democratic they are not liberal, since power is

exercised by the party on behalf of the people.

However liberals themselves disagree about the state’s proper sphere of activity.
Some, such as Nozick, tend to emphasise individual liberty and self-determination
(the central tenets of liberalism) above any other consideration, arguing that an
unfettered market within a minimal state allows maximum freedom to individuals
to pursue their own private ends. All are equally free to compete in the market, and

all enjoy political equality as citizens.

Others believe that an unrestrained free market will result in an extension of the




freedom, power and influence of those who compete successfully, and a diminution
of the worth of the formal political rights of those who do not have the competitive
will or the appropriate talents demanded by the market. The losers will lack the
means necessary to live a full life as citizens and members of the community, and to
pursue their reasonable life plans. Furthermore they will not be compensated for
the lessened worth of their liberty. Great economic inequalities lead to a
concentration of power and influence, whilst inhibiting the political participation
of the least favoured, whose ability to control their own lives is seriously weakened.
Thus government should control the market and redistribute wealth to ensure that
basic needs are satisfied and to secure the position of those disadvantaged by the
competitive economic system. These are the necessary prerequisites to enable
citizens to enjoy their freedom to the fullest. In this view liberty is thought to be
the positive power to pursue worthwhile ends, rather than the negative freedom
from interference. Social liberals, then, believe that the people, united in a political
community, should express their concern for one another through the agency of the

state, and that freedom is extended through the redistribution of wealth,

It is my intention to examine the key works of several contemporary political
philosophers who have made major contributions to liberal theory. Thus I examine
four different liberal theories of justice with the intention of gauging the extent to
which these philosophers share understandings of the concepts of liberty, equality
and the state. The discussion will centre round theories of justice, the nature of the
liberal state, and the relationship between citizen and state. Robert Nozick is an
outstanding, possibly extreme, example of that strain of liberalism notable for its
uncompromising individualism and which assigns to the state a very limited role.
Of the writers I have selected, only Nozick argues that the state should have no
redistributive functions. Hobhouse, Walzer and Rawls ali hold that in order to
pursue their own conceptions of the good and to fulfil themselves, citizens are

entitled to the resources necessary to do so.




The inclusion of L.T. Hobhouse, even though he is neither American nor living, is
justified since he belongs to that school of liberalism which sought to modify the
nineteenth century laissez-faire doctrine favoured by Nozick.

John Rawls’ "A Theory of Justice"2

is the most important and influential recent
attempt to establish principles of justice for a state deemed to be a fair cooperative

system for individuals who yet pursue their own (incompatible) purposes.

Finally, at the opposite end of the spectrum to Nozick, I introduce the democratic
socialist ideas of Michael Walzer who argues that within the state citizens are united
in a community of common values, in which certain ideas about the distribution of

social goods are intuitively known and understood.

I mention Ronald Dworkin, but merely to further illuminate certain issues arising
from the discussion on Rawls and Walzer. Although I give a brief account of his
ideas on liberty and equality, they are of minor significance in the development of

my thesis.

I begin with an assessment of the minarchist Nozick, who argues that in a state of
nature protective associations would be formed, one of which would eventually
enjoy a monopoly position and be transformed into a minimal state. The state’s sole
legitimate functions would be the protection of individual rights and the provision
of common security, The requirements of justice, liberty and equality are served by
allowing each individual to pursue his own ends, subject only to the system of side-
constraints designed to protect individual rights. Principles of distributive justice
establish rules for the acquisition and disposal of goods. How things come to be
held is more important than basing distribution on need or desert or any other

patterned end-state principle.




Hobhouse rejects such individualism. Men are social beings whose relationships are
guided by ethical principles. The state upholds and promotes a harmonious social
life. He attempts to find a balance between extreme individualism and a
collectivism in which the individual would be submerged by the community. The
common good is inner harmony and harmony between citizens, who find true
fulfilment in contributing to their shared life, although individuals should be free

from arbitrary interference. The principle of harmony and the common good
demand that certain needs are satisfied in order to maintain the condition of
harmony, and Hobhouse considers various principles of distribution based on need
and desert, effort and skill. Unlike Nozick, he considers that freedom is impaired

by an unregulated market, and that property should be socially controlled.

Rawls’ principles of justice are designed to guarantee equal rights and liberties
within a cooperative system in which social and economic inequalities should
benefit the least advantaged. The principles are chosen by rational men in a
hypothetical situation. A just society would adopt these principles and arrange its
basic institutions in such a way that their demands were met. Citizens could then
accept a duty of obedience to the state since they would agree that the principles
are the ones they would have chosen in the same circumstances. All have equal
rights, but economic inequalities are allowed if they are to the benefit of the least
well-off. T will argue that this seriously diminishes the worth of liberty. Rawls’
principles are formulated by self-interested individuals, and they are incompatible
with an interpretation of the state as a community. As Raymond Plant has written,
"Liberals ... while recognising the beguiling power of the appeal to community, have
never really known how to incorporate a rich sense of community into liberal
theory, because liberalism’s commitment to individual freedom seems to cut across
communitarian assumptions."3 Rawls argues that his principles are a political
conception and would be acceptable to people with irreconcilable metaphysical,

religious and philosophical outlooks.




The incorporation of the "sense of community into liberal theory" is attempted by
Walzer, for whom principles for the distribution of social goods are to be found in
the experiences, practices and understandings of particular societies. Each
community is, to some extent, a welfare state in which each person is entitled to the
goods necessary to sustain membership. What these goods are, and how they are
distributed, will differ from one tradition to another but it is within the state, the

closest we can come to a world of common meanings, that debate takes place and
decisions are made about such matters. No particular social good should be used as

a means of domination or control.

I briefly outline Dworkin’s criticism of Walzer’s explanation of the derivation of
principles of justice, his attempt to ascribe to "Rawls’ deep theory" a basic right to
equal concern and respect, and his own interpretation of the liberal concern with

equality and liberty.

My interest centres on each writer’s description of the liberal state and the political
community. In what way and to what extent are citizens, strangers to one another,
responsible for each other’s needs in contemporary liberal democracies? In the final
chapter I discuss political obligation as one way of illuminating this question. The
discussion centres around Carole Pateman’s critique of the problem of political
obligation in which she is especially critical of the notion of abstract individualism.
Consent theory has been modified so that the authority of the state does not depend
upon the actual consent of its citizens. Now, some argue that citizens ought to
consent to a just state. This is the position taken by Rawls in his account of duty
and obligation and is, I suggest, one of three possible grounds for political
obligation. For Hobhouse, too, political obligation is owed to a just government
pursuing the common good. Walzer, however, changes his position from that in
which a just government is one to which citizens have consented (this is a necessary

though not sufficient condition for a just state), to one in which consent is




secondary to the obligation created by shared moral principles.  Nevertheless
participation remains a central feature of his political community. In Nozick’s
minimal state participation is irrelevant; in the just state it is desirable, although

secondary; in the state as community participation is a sign of membership.

Alasdair MaclIntyre argues that liberal individualism with its emotivist culture has
rendered moral argument unintelligible. There is no way of deciding between the
competing theories of justice of Nozick and Rawls, since we have lost a sense of

tradition and no longer share a knowledge and understanding of moral principles.

Walzer’s response to this criticism is that the argument about principles of justice
takes place within what is now our tradition, the liberal tradition, but liberalism
tends to be disintegrative and needs correction by communitarians. 1 maintain that
these disputes within liberalism are so grave that we cannot be said to inhabit a
world of common meanings, that we have no values held in common sufficiently
strongly to form the basis of understanding about the distribution of social goods,
and that it is a mistake to describe the liberal democratic state as the embodiment of

community.




CHAPTER 1

Nozick : The Minimal State

Rights as side constraints

Robert Nozick, the contemporary American political philosopher, is - to borrow
Koerner’s phrase - an "unreconstructed classical liberal"l, emphasising and
justifying individualism to an uncomfortable degree whilst rejecting compulsory
redistribution to achieve welfare benefits or egalitarian objectives. Barry writes
that "his stress on the inviolability of rights and the "separateness" of individuals
prevents his libertarianism from collapsing into a Hayekian conservatism".2
Individuals have rights and protection of these rights is the state’s sole legitimate
function. Moreover, in order to stress the inviolability of rights and to limit the
state to its minimum functions, he has developed a theory of side restraints. Moral
concerns do not only function as moral goals. If this were so it might be possible to
develop an argument which featured as a desirable end-state a "utilitarianism of
rights" in which the concept of good includes the non-violation of rights. Thus the
goal of the greatest good would be achieved by minimizing the violation of rights.
But, Nozick writes, "this would still require us to violate someone’s rights when
doing so minimises the total (weighted) amount of the violation of rights in the
Society".3 He requires a much more stringent restriction on what may be done to
people, in which rights are not a goal but are side constraints on actions and which
cannot be violated no matter what the goal. He rejects non-violation of rights as a
goal, arguing that specific side constraints demand that individuals not be used as
means in these particular ways, whereas a goal-centred view would lead to
individuals being used as means for a greater good. Nothing can be done to an

individual without his consent for the benefit of a non-existent social entity or in

the name of some higher social good. If something is done to a person it is done for




the sake of other individuals. "To use a person in this way does not sufficiently
respect and take account of the fact that he is a separate person".4 Nozick adds "no-
one is entitled to force this upon him - least of all a state or government that claims
his allegiance (as other individuals do not)".5 But in view of everything which
Nozick himself writes about the state (as I shall explain later) I am puzzled by this
reference to allegiance, for if the state is Nozick’s minimal state its purpose is
protection of rights. No allegiance is required, merely consent and obedience to
those measures the state deems necessary to fulfil this function. On the other hand
a state claiming allegiance on some other basis may well justify differential

treatment of its citizens.

Nozick, then, resists any "end-state maximising view" of the state in favour of moral
side constraints governing actions which effect others. The importance of the
individual is paramount although Nozick leaves incomplete his discussion of why
this should be so. He does not justify his claim that we have rights nor specify their
nature. He conjectures that the ability to shape and plan one’s own life, to give it
meaning, is somehow a powerful enough idea on which to base his whole theory. He
concedes that many questions remain unanswered ("why are there constraints on

how we may treat beings shaping their lives"6

and so on). Nevertheless it is worth
pointing out the unsatisfactoriness of this argument, since it is important in any
discussion about whether or not we may have obligations to society or community
other than those we choose to recognise, and since he is himself critical of the lack
of a sound philosophical argument for egalitarianism. It may be that certain
constraints on action could be accepted within a teleological framework which, for
example, redistributes unequally held wealth so as to enlarge the personal freedom

of the least well-off. In other words, in some circumstances rights could be violated

to justify certain ends. (For example A’s right to enjoy positive freedom - in T.H.

Green’s sense* - furthered through restricting B’s and C’s right to dispose of their



own income). Nozick does say more about permissible actions, and about principles
of justice which may be deemed to form the basis of redistribution and I will return

to this theme.

Development of the state

I turn my attention now to Nozick’s explanation (derived from Locke) of the
development of the state from the state of nature. Within the Lockean state of
nature no-one may harm another, a harmed person may defend himself, seek
reparation and restrain the offender. Since the natural law does not provide for

every contingency personal disputes could linger on, with no final arbiter, nor
guarantor to ensure agreements would be kept. Moreover any individual may be
unable to enforce his rights. By contrast, the state’s legal system works and is used
because no other system is allowed and because it has the necessary monopoly of
force to ensure its decisions are respected. In the state of nature protective agencies

will be formed - mutual protective associations built on cooperation in some cases,
and in others on simple market forces, the sale of protective services. Eventually, in
any given geographical area, one of these protective agencies would enjoy a
monopoly and become an embryonic state, assuming that they act "within the limits

of Locke’s law of nature“.7

Unlike classical contract theories no compact has been necessary to create this
rudimentary state. Each person, in trying to satisfy his own needs, produces a
system that has a pattern and looks as though it has been created intentionally. The

state emerges through an invisible hand process based on market forces. There may
be, of course, a contract between the individual and the agency (although Nozick

* That is, the capacity to do something worthwhile and contribute to the common
good.

does not say this) specifying the services to be provided, the price to be paid and so

on. I will comment later on the meaning of citizenship in a Nozick-type of state.



However at the moment we are still at the stage of the dominant protection
association. Unlike a state, the dominant protective associations do not claim they
will punish those who use force without permission "nor does it seem morally
legitimate for them to do so“.8 Not only does the dominant protective association
allow some people to enforce their own rights, it does not protect all individuals
within its sphere of influence, but only those who buy its services. It thus differs

from a state in certain crucial respects.

Nozick asks the reader to confront an interesting problem. In the ultraminimal state
(that is, at the stage after the dominant protective association) the sole legitimate
function of the state is protection of rights, and yet some - those who choose not to
buy protection - are left unprotected. In the name of protection of rights they are
left unprotected because they cannot be forced to buy protection, nor can others be
forced to pay for protection for them. However, in the minimal or nightwatchman
state protection is given to all. Some subsidise the protection of others. This is the
only legitimate form of redistribution allowed in this state. How can this
redistribution be justified, but not others? Is the evolution from an ultraminimal to
a minimal state not bound to violate the moral side constraints which determine
how individuals may be treated, when we consider the problems of redistribution to
provide protection for all, and of the state’s monopoly of power and its right to

punish those who enforce their own systems of justice?

By what right does the state take to itself the sole authority to punish violations of
rights? "If the private exacter of justice violates no-one’s rights, then punishing him
for his actions (actions state officials also perform) violates his rights and hence
violates moral constraints. Monopolising the use of force then, on this view, is itself
immoral, as is redistribution through the compulsory tax apparatus of the state."9

Nozick’s aim is to show that the dominant protective association (which does not

provide protection for all, nor claim a monopoly of force) can become an

10




ultraminimal state (which has a monopoly of force but protects only those who buy
protection), which in turn can become a minimal state providing protection for all,
and that at each stage no violation of rights occurs. Moreover once the stage of the
ultraminimal state is reached, i.e. once the state has a monopoly of power, it would
be morally impermissible for it not to provide protection for all. But, of course, the
justification which Nozick will use for the provision of protection for all will avoid

suggestions of redistribution!

Compensation, fear and risky actions

As a first step Nozick asks whether an individual’s "moral space" can be transgressed

without consent providing compensation is paid. He argues that certain actions
produce fear and this "argument from general fear justifies prohibiting those
boundary-crossing acts that produce fear even when it is known that they will be
compensated for."lo His argument from fear seems to me unnecessary and tortuous.
To live in a world in which assault was allowed provided compensation was paid

would be to live in a brutal uncivilised society. Nozick could have confined himself

to another of his considerations, namely "a system permitting boundary-crossing,
provided compensation is paid, embodies the use of persons as means."ll This in
itself would be sufficient to prohibit boundary-crossing acts including intentional

fear-producing acts.

Furthermore non-fear-producing boundary-crossing acts which will produce certain
benefits, performed without prior consent because it is too difficult or costly to
obtain, and for which the victim is compensated, are also prohibited. Not only do
these acts, too, envisage the use of persons as means and their "plans and
expectations liable to being thwarted arbitrarily"lz, but there is no social
mechanism for determining whether the social benefits are great enough to allow

the boundary-crossing, and no social entity which could benefit.

11



Discussing risky actions, Nozick outlines various procedures for compensating those
who are (or might be) victims of risky boundary-crossing, without outlining any
principle for deciding which risky actions might be permitted. Does the victim have
a choice? For example he talks of reciprocity of risk, an exchange all would be
willing to make - such as would be involved in car-driving - without reference to
any moral principle which might be involved in allowing an activity which claims
so many lives. Is it simply a matter of transaction and compensation? And although
he mentions innocent victims of risky activities, such as children, he does not
explain how compensation can justify crossing their boundaries, for the car driver

limits the freedom of others to travel in safety.

Nozick then argues that to forbid certain actions to people because they have not
the means to pay compensation "would ill fit a picture of a free society".13
Prohibiting such actions limits the individual’s freedom, yet how can he be allowed
to act riskily if he cannot pay compensation? (Yet again this argument could be
reversed: why should the victim have his freedom threatened, and would he agree to
being compensated, given the choice?). He writes that those who benefit from the
reduction in risk to themselves have to "make it up" to those who are restrained
from performing certain important activities which nearly everyone does. Why
should this be so? If we are talking of an action which is risky no matter who
performs it, and which is yet more risky when performed by certain people, by what
decision-making process is anyone allowed to impose the risk on others? If an action
is safe unless performed by certain people why should those who are unsafe be
compensated for being forbidden to impose risks on others? The argument seems to
be that they are disadvantaged because of some action or decision of the political
community which is forbidding the risky actions. This is surely not the case. An
epileptic is disadvantaged by his medical condition. The community might quite

reasonably be unhappy about the risks involved in allowing him to engage in certain

activities. But for which forbidden actions should the epileptic be compensated and

12



why? For the normal occupation of driving? For being excluded from certain jobs
such as those involving the use of dangerous machinery? The principle of
compensation is surely ill-suited to deal with such cases, especially since it provides
no moral justification for allowing anybody to perform risky actions in the first

place. There is a hint here that members of a polity have an obligation to ensure
that the less-advantaged have every possible opportunity for self-fulfilment but "if",

in Joseph Egerton’s words, "the notion that an individual owes a moral duty to

others is accepted, then it inflicts serious damage to Nozick’s position".14

The argument of risk is then transferred into the area of activities of independents
exercising risky and dangerous private systems of justice. Can such activities be
forbidden and, if so, by whom? Nozick writes that "others would be entitled to

group together and prohibit the rotality of such activities"15

, which seems straight-
forward, but he continues by asking whether each risky system should be prohibited
and who has the right to decide? "No person or group is entitled to pick who in the

totality will be allowed to continue".16

If several people submit to certain restrictions to yield advantages to all, Hart’s
principle of fairness suggests they "have a right to similar acquiescence on the part
of those who have benefited from their submission".” Acceptance of benefits binds
one. If it is then claimed that those to whom the obligation is owed can enforce the
obligation this "seems to make unanimous consent to coercive governments in a state
of nature unnecessary".18 Nozick wants to know whether this principle can be used
to limit the actions of the independents in the state of nature. It should be noted,
however, that although Nozick himself claims that what persons may do to one
another limits what they may do through the state, yet the state’s fundamental
coercive power in enforcing permissible moral prohibitions does not rest on any
consent of the person to whom the coercive power is applied. In other words Nozick

himself agrees that individuals can use coercion against others in certain situations

13




and that the state, acting as the agent of the individual, can do likewise. He rejects
the implication in Hart’s argument that the group has rights greater than those of
the individuals comprising it, and he rejects the idea that being under a special
obligation gives the person to whom the obligation is owed the right to enforce the
obligation. Nozick also finds that enforcing the principle of fairness is
unacceptable, and that "even if the principle could be formulated so that it was no
longer open to objection, it would not serve to obviate the need for other persons
consenting to cooperate and limit their own activities".l9 However, as we shall see,
his rejection of Hart’s argument seems odd indeed, since the dominant protective
association, by virtue of its power, enforces its will and its system of justice, and
limits the activities of the independents, vis a vis the association’s own clients,

without regard to the consent of the independents.

Nozick, following his rejection of Hart, says that independents cannot be forced to
cooperate in a scheme designed to limit their risky activities. But why should this
be so, since clearly no independent has the right to use a risky procedure, no matter
how frequently or infrequently, and no matter what the resulting level of fear?
The problem is, who has the right to stop them? Anyone acting in self-defence may

20

stop any particular independent acting in this way““ and persons in a state of

nature "may forbid the use of far more risky procedures"21

than their own. And yet
"no person or group is entitled to pick who in the totality [of users of risky
procedures] will be allowed to continue."22 Why not? Nozick’s argument assumes
the availability of criteria for judging a system of justice and its level of risk in a

state or in the state of nature. In the state of nature cooperation is one obvious way

to limit risk, and since any individual, acting in self-defence, can stop any other
person using a risky procedure against him, then so could such individuals acting
cooperatively, and so could the dominant protective association since its clients

n23

"may empower [it] to exercise for him his rights to resist unfair procedures of

justice being applied to him. Nozick says that this is so, and therefore the totality

14




of risky procedures (each and every one of them) may be forbidden by any group or
dominant protective association. Perhaps Nozick means that whilst all risky
procedures could be prohibited, a situation in which risk was limited by allowing
some independents to continue and others not, regardless of the consent of the users
of the risky procedures, would be intolerable. If this is so then the situation would
be intolerable, not because of any argument about consent but because no-one has

the right to use such risky procedures, and indeed has the duty not to do so.

The dominant protective agency, like any individual, may appraise any procedure
of justice to be applied to its clients and punish anyone who uses an unfair
procedure. This assumes, of course, certain criteria which are generally admitted,
and that all are acting with moral restraint. But neither an individual nor an
agency can punish anyone for using a system just because it has not gained their
approval - it might be a perfectly reasonable system. In other words, all (including
the dominant protective agency and its clients) must submit to any fair and reliable
procedures. The agency will prohibit known unreliable procedures being applied to
its clients. But if we take away the assumption that the dominant protective agency
will act in a morally acceptable manner we confront an awkward situation. I have
assumed that up to now the dominant protective agency is operating in "a nonstate
situation in which people generally satisfy moral constraints and generally act as
they ought"24, since this was Nozick’s starting point. Of course if this situation is
assumed then it is open to question why such powerful protective agencies would be
needed at all, accruing to themselves unlimited power without constitutional

restraint. Would there be a clientele for the services offered?

In discussing the dominant protective agency’s relationship with the independents
Nozick says there is no guarantee that the agency would judge an independent’s
procedure impartially.25 Although the agency’s approval should not be arbitrary

(the procedures must be properly judged), because of its power it can in effect lay
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down its own rules, and Nozick writes "it would take a brave soul indeed to proceed
to apply a known procedure not yet on its approval list."26 But once the assumption
of impartiality is gone and the dominant protective agency’s monopoly of power
establishes it as a fearful entity, why should it be thought that it will judge fairly

any independent procedure? Furthermore what is the moral and legal status of its
own system of justice and its own activities when these are sanctioned by market
forces rather than through moral argument or even common agreement? Once
market forces have led to the demise of the independents and the less competitive
agencies, an unrestrained monopoly can exert its will. Although Nozick claims that
this is an invisible-hand process, the competition for clients is all too visible and it
is the deliberate intention of an agency to see off its competitors so that it can enjoy

its monopoly position.

The dominant protective agency becomes the sole effective judge of procedures and
of the permissibility of the use of violence, with no restraint on its future actions
once its monopoly of coercive power is sufficiently effective. Of course, any

27 that each

legitimately conceived state could be corrupted and Nozick argues
agency must act within the limits of Locke’s laws of nature to claim legitimacy; but
these are commercial agencies operating in a market to make a profit, and the
concept of legitimacy is surely not applicable to such a situation. If laws of nature
which limit actions are so clearly known, and if procedures of justice can be known
to be reliable, why should an embryonic state be more acceptable because it is
created through the invisible-hand mechanism of the market rather than through
the deliberate considerations of rational men? It would be in everyone’s interest to
limit the size of the agencies through restraints on the market and to ensure that
they always act within the bounds of the laws of nature. But this could only be
achieved through the formation of a state with a monopoly of coercive power,

rendering protective agencies obsolete! That is, to prevent unrestrained power

accruing to an agency, individuals in a state of nature would foresee the problem
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and form some kind of state which they felt they could control. A deliberately
constructed state at least may have built into it some mechanism to limit the actions
of those in control of the forces of coercion, and is more likely to have a universally
acceptable system of justice since, in the market forces model, clients will join the
most effective agency, not the most just. It is more rational for people to cooperate
in setting up a state with known limits and an agreed system of justice than to risk
everything to a battle for supremacy in the market place. They would surely want
to preempt this risky process! Even if Nozick’s argument were to be accepted as a
legitimate philosophical explanation of the state’s creation, clients would insist on
institutions to control it, to prevent it ruling rather than protecting, and to lend

some moral force to its claim to be the sole arbiter of justice.

Protection for all and the nature of the minimal state

Nozick goes on to argue that if the dominant protective agency forbids the use of

unreliable procedures this will leave some independents unprotected, and the agency

must give protection to these independents against its clients; it is morally required

to do so. But why should this be so? The independent has no right to use an
unreliable procedure in the first place. It therefore has the same options as
everyone else - join the dominant protective agency or use a reliable procedure. Note
that Nozick’s argument is that in providing protection to non-clients the dominant

protective agency’s actions are not redistributive, which he would regard as an

infringement of the liberty of the taxpayer, but are justified through the principle

of compensation. This is a very necessary step in his argument because he is
demonstrating that the minimal state would be created without rights’ violations.

Since compensation is not redistribution, those who are paying for the protection of

others do not have their rights violated. Neither are the independents’ rights

violated since risky procedures can be forbidden provided compensation is paid.

But this is an argument that I have already rejected. Having attained a monopoly

of power the dominant protective agency - the sole effective arbiter and dispenser
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of justice - is not under an obligation to provide compensatory protection to users of
unreliable procedures. The agency will not interfere in the affairs of an
independent using a reliable procedure, and this option is open to any independent
not wishing to pay an agency for its services. Moreover, at no point in this
transition from being the dominant protective agency to becoming the ultraminimal
state (in which there is a monopoly of power and all have protection), is proper
consideration given to the position of those independents who use reliable systems
of justice. That is, the monopoly power will allow it to enforce its system against
one of its clients, but would not help in its perfectly reasonable task of enforcement
against a non-client, so that these independents are in a weaker position than those
barred from using unreliable methods and who are compensated. The moral duty of
the agency to provide protection to those it forbids to use unreliable procedures
cannot be founded on considerations of compensation. An individual in the state of
nature can prevent another from using an unreliable procedure against him but does
not have to offer compensation. The dominant protective agency has, without prior
approval, constructed a situation in which only it can act effectively. Therefore it
has a duty to offer equal protection to all on the same terms. Those who choose not
to be protected need not be so; those who cannot afford protection should be offered
it, even if this is redistributive, since the clients of the agency have contributed to

the situation in which membership is desirable and (possibly) necessary.

At this stage Nozick claims to have demonstrated how a state would be created
without anyone’s rights having been violated, a state having as necessary conditions

a monopoly of force and offering protection to all. However it is clear that some
rights are violated - the rights of those who have to pay for the protection of others,
and the rights of the independents who cannot effectively use reasonable
procedures, and who deserve compensation. According to Nozick the all-important
starting point is that all are constrained from infringing the rights of others. If a

state or agency is formed which alone can prevent wrongful use of force or
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defective procedures, all should be offered a chance to join and so safeguard their

rights. Nozick claims the monopoly is not imposed since it has arisen through
market forces. Unlike a state the monopoly does not claim to be the sole authoriser
of violence, but in fact it is the sole effective judge, so Nozick deems this condition
of the state to be satisfied. But even allowing all Nozick’s arguments we are left
with a monopoly with might as its only claim to legitimacy. Although some have
consented to using the agency, many have been forced to use its services, in effect,
as the competition was eliminated. The sum of individual transactions has produced

a result unforeseen by the individuals, but not by the agency. Strength has
eliminated the opposition, not adherence to just procedures or principles. The
creation of a state through an invisible-hand process proves nothing about the
nature of that particular state, and even less about the nature of the states we

actually live in.

Although the operators of the ultraminimal state are morally required to transform
it into a minimal state which offers protection to all, this moral requirement does
not originate in any sense of community, but is based merely on the duty to
compensate for actions denied. However there is a stronger, more compelling
argument. Nozick claims that the rights of the minimal state are no different to
those possessed by any and each individual in the state of nature. What is different
in this new situation is the ability of any individual to exercise his rights. I have
emphasised the point that despite Nozick's claim that the dominant protective
agency, a de facto monopoly, has no rights other than those of its clients as
individuals, there is a distinction between having a right and being able to exercise
that right. But in fact Nozick does give the agency special status in virtue of the
size of its membership. For example, it has greater entitlement than any smaller
grouping or individual to exact punishment. Clearly the sum of the rights of the
clients, invested in the agency, enhances the worth of the rights. Market forces, not

care or a shared culture, have brought people together in a rudimentary state. For
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Nozick the state is not coterminous with community, nor does government act as the
community’s agent. Indeed, no community action, other than that based on complete
unanimity, would be possible. The state cannot raise taxes (other than for its
protective services) since no ownership rights may be violated, and, as I have
already pointed out, there is no mechanism for determining whether social benefits
are great enough to allow boundary crossing, and no social entity which could
benefit.28 Clearly Nozick’s minimalist position excludes notions of welfare and
community action through the agency of the state. But in a state of nature people
interested in protecting their own rights and ensuring that others fulfil their duties

might deliberately cooperate in founding a state with these objectives in mind,
recognising that living together as a community required certain constraints on their

actions. In founding the state all would recognise the benefit of involving as many

people as possible since this would give the greatest peace of mind to the greatest

number.

This is at least as persuasive as Nozick’s spurious argument that all are offered
protection by either buying it or being offered it as compensation for being
forbidden to use procedures they had no right to use in the first place. The minimal
state is constitutional insofar as all enjoy equality and freedom before the law, but
it lacks constitutional checks on its actions. As Nozick recognises, in the end what
matters is who actually has coercive power and how it is exercised. The Nozickian
state offers a stark contrast to the participative social democracies which I will
describe. His notion of obligation is essentially negative, and within the context of
the state there are no obligations to help others based on ties of community or of

mutual concern and respect.

Distributive Justice and State intervention

Nozick argues that redistribution is a violation of property rights and therefore any

20



state other than the minimal state, whose sole aim is protection for all, cannot be
justified. Property rights are paramount for Nozick, showing his "very narrow view
of the nature of human beings, one which rejects the notion of duty."29 All
holdings arise from processes of gift or exchange and there is not, nor ever has been,
a fair distribution. Holdings are just if they conform to his principles of
distributive justice, which specify how unheld things are to be acquired (justice in
acquisition) and how they may be disposed of subsequently (justice in transfer).
Injustices are corrected through the principle of rectification of injustice in
holdings, which makes the best possible estimate of what would have happened had
the injustice not taken place. He rejects "end-state" principles of entitlement which
seek to determine who should have what according to some principle of fairness or

desert.

Although Nozick claims that how exchanges are made is more important than the
result, yet "a process normally giving rise to a permanent bequeathable property
right in a previously unowned thing will not do so if the position of others no
longer at liberty to use the thing is thereby worsened",3o and this principle, the
Lockean proviso, governs future situations too, for he says that the owner of a
waterhole would have difficulty to unreservedly call it his property any longer if

all other waterholes were to dry up. In other words adherence to the Lockean
proviso makes even Nozick’s theory depend to an extent on an end-state situation,
since all initial holdings and all subsequent transfers must not transgress the

conditions imposed by the proviso, and otherwise legitimate transfers may have to
be rescinded. Nozick suggests that the owner of a waterhole should charge a just
price, but Barry points out that in the absence of competition it is impossible to say
what is a just price: "the implication ... seems to be that there is some "just" price for
a good which does not involve exploitation; but this is wholly alien to the tradition

in which Nozick claims to be writing“.31
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Although Nozick argues that the Lockean proviso is not an end-state principle32, his
argument is unconvincing since the purpose of the proviso is to prevent certain
situations arising (albeit through controlling the exchanges which would lead to the
undesirable situation). That is, how the situation arises is important but is
secondary to the result, otherwise the result could not be overturned. Just as end-
state theories would require continuous interference in people’s lives, so too would
adherence to Nozick’s system of transfer as limited by the Lockean proviso,
especially as populations grow and resources diminish, necessitating a redistribution
of land, for example. Nozick does not believe this to be so. Scarcity would push up
prices making it more difficult for monopoly situations to arise. "I believe that the
free operation of a market system will not actually run afoul of the Lockean
proviso” he writes.33 An end-state principle eliminates the choice to do as one
wishes with one’s possessions and introduces redistribution through taxation,
tantamount to forced labour. We have no duty to contribute to the welfare of
others, other have no rights against us in this respect. Any individual feeling he has
such a duty should contribute through a system of charity. There is no good
argument for using the state as an agency for achieving certain desirable ends.
Those who disagree will have to show why all should contribute to the welfare of
the least well-off including those with special needs and in a weak bargaining
position, such as the old and sick. It is as though Nozick’s individuals are born into
the world preformed, bearing no marks of generations of shared experiences and
cultural developments, and therefore with no sense of belonging to a community or
of duty to fellow members. The whole concept of "having a right" has little value in
this context. The worth of the right to life is minimised since it does not include

the right to the necessities to sustain life, such as food.

He argues that the right to life cannot provide a foundation for a theory of
property rights; the theory of property rights is needed first, and this can then be

applied to a "supposed right to life". Surely not. The right to life is the most basic
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right, from which other rights, including property ownership, should be derived.
This must be the point of the Lockean proviso! Nozick argues that the right to life

"requires a substructure of things and materials and actions"34

to which others may
have rights and entitlements, and their right to ownership is inviolable, but he gives
no adequate justification for the primacy of the right to property ownership. Nor
does he explain how anyone can have permanent rights to a previously unowned
thing to the detriment of future generations, his only criterion being that the
ownership will not deprive others of something essential to life. Nor does he
provide convincing arguments to refute the suggestion that property ownership
rights should be overridden in certain circumstances. A chain of voluntary
unforced exchanges in the market place could leave many people with an excess of
food. The Lockean proviso will not come into play if the exchanges do not result in
a worsening of the position of those no longer at liberty to use the excess (including,

we must suppose, the starving, whose position is not worsened since they could not

buy the food in the first place).

Again, he argues that a medical researcher who synthesises freely available
chemicals into a new substance does not worsen the situation of others who need it
by depriving them of it. But he is quite wrong in saying that those who need the
new substance but do not have it are no worse off. A new situation prevails, in
which a cure for their condition is available, when previously no such cure existed.
It cannot be disinvented and those who need it and are deprived of it are in a worse
situation. It is simply inadequate to suggest that they obtain and synthesise the

materials themselves, unless they are readily available and the chemist is willing to

disclose his technique. Nozick imposes no moral duty on the inventor thus
demonstrating the inadequacy of his theory of rights, and exposing the lack of a
theory of duty. Not only is Nozick’s argument morally unsound because of the
shaky theory of rights upon which it is based, it is also incorrect to say that the

researcher’s ownership does not breach the Lockean proviso, since what is important
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is not the appropriation of some of the freely available chemicals but of all the
synthesised substance. Exclusive property rights in this new, previously unowned

substance will worsen the position of those not at liberty to use it.

The problem for Nozick is that market forces create morally intolerable situations.

Hence the Lockean proviso. In the above example the means to life could be quite
legitimately denied to a sick person with no moral opprobrium attaching to the
inventor. In which case the right to life is worthless. The result of the unfettered
free market is to place those who are naive, frail, feckless, temperamentally
unsuited to bargaining, in a weak position, and less able to safeguard their rights

and possessions. Individual agreements in, say, a series of buying and selling houses
may result in many being unable to afford to buy. Providing sufficient homes may
be beyond the means of existing charities. We live in a structurally complex world
in which our communities are affected by events, national and international,
beyond their control. Over a period of time the system of exchange leaves many
well-off and many unable to fend for themselves, and neither the Lockean proviso
nor the principle of rectification can be called upon to help if no injustice has taken

place at any stage - if, for example, a labourer exchanges his skills for a fair wage
until there is no demand for his skills on the market. Obviously Nozick would
argue that no free exchanges can be overturned in order to provide for the
unemployed. He correctly points out that those who argue for end-state principles
also hold that the labourer is entitled to the fruits of his labour, that how something

comes to be held is important, but for Nozick the "how" is the only consideration.*
The theories of justice of Hobhouse, Rawls and Walzer are a response to laissez-faire
* Note that Nozick’s theory is based on entitlement, not desert, a point made by

Maclntyre 35

, and which will be discussed in chapter 6.
liberalism’s disastrous consequences. It would be impossible to correct the gross
inequalities which have arisen because of past unjust exchanges, to achieve a

situation which Nozick would regard as fair.
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Nozick arrives at the conclusion, based on the principles of justice in holdings
(acquisition and transfer), that there can be no argument for a state more extensive
than the minimal state, since there is no need for an agency to deal with problems
of distributive justice, but merely for an agency to apply, where necessary, the
principle of rectification and to provide security. A more extensive state can be
justified only as a temporary measure to rectify large-scale past injustices. In the
minimal state all will acquire what they will, those weakened in the bargaining
process will have to fend as best they can against the wealthy and against the
cumulative effects of past exchanges, their own and others’. Even though all may
cooperate with whomsoever they like there is no vision of community in which all

are included, to which all contribute and from which all benefit.

And just as an extensive state is not needed to achieve ends associated with
principles of distributive justice, neither is it needed to achieve greater economic
equality "in order to avoid the political inequalities with which economic
inequalities are often correlated".3® He argues that the state’s use of its power to
raise taxes to enrich some at the expense of others is illegitimate. If this power is
removed, as it would be in the minimal state, there is no motive for wanting
political power, since nothing is to be gained by having it. Except to safeguard the
considerable income to be made from client-citizens having to buy security from the
monopoly - not so much protection as a protection racket; and there are those who

simply like to wield power for its own sake!

Concluding remarks

Nozick’s minimal state, whose sole function is protection of individual rights, is

very likely to be the perpetrator of extensive rights’ violations, with no claim to
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legitimacy other than might and no competitors to check its actions. There is no
reason to believe that an agency with a monopoly of power would continue to
protect its clients rather than exploit them, or refrain from exploiting the
independents. Market forces are not a substitute for moral argument in deciding
which systems of justice are permissible. As I have observed a rationally created
state, which tries to limit the forces of coercion, and which is based on widely
accepted principles of justice upheld through the application of reliable procedures,
is more desirable than an agency based on profit, whose clients are swayed by

considerations of effectiveness, not justice.

When Nozick writes that the dominant protective agency is morally required to
offer protection to all, his notion of morality is based on a defective compensation
thesis, rather than on the stronger argument that would follow from a recognition
that, given the chance to act rationally, people could and would cooperate in
creating a state in which all would be protected and enjoy security and peace of

mind. This is a necessary condition for living together in an acceptable manner,

I have commented on Nozick’s theory of rights and his criticisms of redistribution.
Individual liberty is a basic precept of liberalism, yet individuals do not operate as

atoms. We live in communities, are born into relationships, acquire responsibilities.
In the following chapters I will discuss the theories of philosophers to whom social
relationships are as fundamental a starting point to any discussion on the nature of

the state as restraint on boundary-crossing actions is to Nozick. Nozick’s liberalism
emphasises liberty and unrestrained market forces, with no place for community or
for man as a social being. Even in his utopian framework all relationships are
contractural in nature.

Consent is deemed to be indispensable to the authority of the liberal state, so much
so that its definition has been stretched beyond tolerable limits. It may be felt that

Nozick is the ultimate consent theorist; nobody may cross another’s boundary




without consent. However consent is not relevant in the formation of the minimal
state, since no-one consents to a specific agency having a monopoly of force, nor
even to the principle that one agency should have such a monopoly, nor to the
principles of justice in holdings. An individual must give his consent before his
boundaries can be crossed, but there is no consent to the functions and activities of
the dominant protective agency (other than a possible business contract between the
agency and the client) in the sense of a political or social contract. Nozick would
argue that none is necessary since the agency has very limited functions and its
coercive power is used in such a way that the consent of those against whom it is
used it not required; that is, it uses force just as an individual would legitimately

use force to protect himself in certain situations.

Nevertheless the clients do not participate in the decision-making processes of the
dominant protective agency, nor exercise any control over its coercive power.
Theoretically a client could withdraw his custom, but since there is only one
effective force there is no real choice. The market forces which allowed the
monopoly to arise would be powerless to moderate its activities. Pateman suggests
that representation is a key feature of liberal democracy37, but in the minimal state
there is no concept of democratic control to provide the political and social
framework within which the dominant agency could legitimately operate. Such

democratic control would be neither possible nor necessary.

