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1. INTRODUCTION 

Punishment i s a word w i t h many p a r a s i t i c or secondary 

uses. Boxers can take punishment i n the course o f a 

f i g h t ; ears take punishment from e x c e s s i v e l y l o u d 

music; a ca r ' s suspension takes punishment when 

t r a v e l l i n g over rough ground. But these are merely 

metaphors or images. I n i t s p r i m a r y or c e n t r a l sense, 

punishment has a f a r s t r i c t e r c h a r a c t e r . 

Consequently, i t i s u s e f u l t o c o n s i d e r b r i e f l y the 

f o l l o w i n g e t y m o l o g i c a l a n a l y s i s . 

P r o f e s s o r Antony Flew o f f e r s a f i v e - f o l d d e f i n i t i o n o f 

punishment^ i n the p r i m a r y sense, which has come t o be 

accepted as a p o i n t o f d e p a r t u r e f o r much subsequent 

d i s c u s s i o n : ^ 

( i ) I t must be an e v i l , an unpleasantness, t o the 

v i c t i m . 

( i i ) I t must ( a t l e a s t be supposed t o ) be f o r an 

o f f e n c e . 

( i i i ) I t must ( a t l e a s t be supposed t o ) be o f the 

o f f e n d e r . 

( i v ) I t must be the work o f p e r s o n a l agencies. 



( v ) I n a s t a n d a r d case punishment has t o (be a t 

l e a s t supposed t o ) be imposed by v i r t u e o f some 

s p e c i a l a u t h o r i t y , c o n f e r r e d t h r o u g h or by the laws or 

r u l e s a g a i n s t which the o f f e n c e has been committed. 

I n P r o f e s s o r Flew's f i r s t element, he emphasizes the 

u n d e s i r a b l e n a t u r e o f punishment f o r the v i c t i m . By 

s a y i n g ' e v i l ' - f o l l o w i n g Hobbes - or 'unpleasantness' 

n o t ' p a i n ' , t he s u g g e s t i o n o f f l o g g i n g s and o t h e r 

forms o f p h y s i c a l t o r t u r e i s avoided. Perhaps t h i s 

was once an e s s e n t i a l p a r t o f the meaning o f the word, 

b u t now i t s employment i s l e s s r e s t r i c t e d . P r ofessor 

I g o r P r i m o r a t z argues t h a t , even i n i t s m e t a p h o r i c a l 

sense, t h e p a i n element i s s i m p l y t oo narrow.^ For i n 

our own t i m e , t he c r i m i n a l - l a w systems o f c i v i l i z e d 

c o u n t r i e s as a r u l e p r o v i d e f o r punishments which do 

no t i n f l i c t p a i n o r s u f f e r i n g o f any k i n d ( e i t h e r 

p h y s i c a l o r mental) on the c o n v i c t b u t d e p r i v e him o f 

a good he would want t o keep: a f i n e d e p r i v e s him o f 

a c e r t a i n sum o f money, a p r i s o n term d e p r i v e s him o f 

l i b e r t y f o r a c e r t a i n p e r i o d o f t i m e , c a p i t a l 

punishment d e p r i v e s him o f l i f e . For t h i s reason, i t 

i s b e t t e r t o d e f i n e punishment as an e v i l i n f l i c t e d on 

an o f f e n d e r , where the word e v i l i s used i n the f o r m a l 

sense t o mean ' a n y t h i n g t h a t people do not want t o be 

i n f l i c t e d on them'. I n c e r t a i n cases, i t may be t h a t 

t h e o f f e n d e r has o f f e n d e d because he wants t o end up 

i n p r i s o n f o r a p e r i o d o f t i m e . I t may even be 

p o s s i b l e f o r someone t o commit a murder i n ord e r t o be 
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executed (so t h a t t h e i r misdeed i s an i n d i r e c t s u i c i d e 

o f s o r t s ) . But such i n s t a n c e s are e x c e p t i o n a l . When 

punishment i s d e f i n e d as an e v i l i n f l i c t e d on an 

o f f e n d e r , r e f e r e n c e i s made t o a code o f c r i m i n a l law 

which determines t he punishments which w i l l be 

i n f l i c t e d f o r v a r i o u s o f f e n c e s . When such a c r i m i n a l 

code i s compiled, each and every case o f p u n i s h i n g an 

o f f e n d e r i s n o t n e c e s s a r i l y c o n s i d e r e d . Rather, use 

i s made o f c o n j e c t u r a l c o n c l u s i o n s about what people 

as a r u l e do n o t want t o be i n f l i c t e d on them. People 

as a r u l e do n ot want t h e i r money t o be taken away 

from them, or t o be p u t i n p r i s o n and t o be made t o 

s t a y t h e r e f o r a p e r i o d o f t i m e , or even t o be hanged. 

Thus, t o i n f l i c t any o f these t h i n g s on someone means, 

as a r u l e , t o i n f l i c t an e v i l on them. 

The second o f Flew's components h i g h l i g h t s t h e n o t i o n 

o f a c t i o n . The word o f f e n c e sometimes i m p l i e s the 

v i o l a t i o n o f a moral norm; b u t most o f t e n o f f e n c e s are 

t r a n s g r e s s i o n s o f a c o d i f i e d s e t o f r u l e s . I f a 

v i c t i m f o r g i v e s an o f f e n d e r f o r an i n j u r y which was 

a l s o an o f f e n c e a g a i n s t some law or r u l e , t h i s w i l l 

n o t n e c e s s a r i l y be a l l o w e d as r e l e v a n t t o q u e s t i o n s 

about h i s punishment by the a u t h o r i t y whose law or 

r u l e i t i s . Such punishment can oper a t e i n d e p e n d e n t l y 

o f t h e moral law, s i n c e t h e o f f e n c e committed can be 

i n breach o f any p o s i t i v e law, no m a t t e r whether t h a t 

law i s j u s t or u n j u s t , whether i t i s an e x p r e s s i o n o f 

a c o n d i t i o n o f u n i v e r s a l freedom or o f a t y r a n t ' s 
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a r b i t r a r y w i l l , whether or not i t i s m o r a l l y 

l e g i t i m a t e . 

Flew's t h i r d c o n s t i t u e n t o f punishment emphasizes the 

necessary c o n n e c t i o n between g u i l t and harm. The 

p a r e n t h e s i z e d s u p p o s i t i o n i s o f c r u c i a l importance t o 

the i d e n t i t y o f punishment. There can be m i s c a r r i a g e s 

o f j u s t i c e . A j u d g e , f o r example, may sentence a 

defendant who a c t u a l l y has n o t committed the o f f e n c e 

he i s charged w i t h . I t does n o t f o l l o w from t h i s t h a t 

t h e d e f i n i t i o n o f punishment as an e v i l i n f l i c t e d on 

an o f f e n d e r , has t o be f o r s a k e n . I t merely i n s i s t s 

t h a t punishment i s t h e i n f l i c t i o n o f harm on a person 

b e l i e v e d t o be an o f f e n d e r by those who decide on i t . 

Such b e l i e f ought t o be t r u e , b u t i s sometimes found 

t o be f a l s e ( i n which case t he i n f l i c t i o n o f a p e n a l t y 

i s o n l y t h e p r e t e n c e o f punishment). But even i f such 

a d j u d i c a t i o n s were more o f t e n than not f a l s e , t h i s 

would n o t d i s c o u n t t h e e x i s t e n c e o f punishment. I t i s 

b e l i e f and n o t merely a s e l e c t i o n o f f a c t s which i s a 

l o g i c a l p r e s u p p o s i t i o n f o r punishment. Though merely 

an e x p r e s s i o n o f usage, these f i r s t t h r e e elements are 

s u p p o r t e d , as Flew suggests, by a s t r a i g h t f o r w a r d 

appeal t o t h e Concise Oxford Dictionary, which d e f i n e s 

'punish' as 'cause o f f e n d e r t o s u f f e r f o r o f f e n c e ' . 

Moreover: 

. . .a system o f i n f l i c t i n g unpleasantness on 

scapegoats - even i f they are pretended t o be 
9 



o f f e n d e r s - c o u l d s c a r c e l y be c a l l e d a system 

o f punishment a t a l l . Or r a t h e r - t o p u t i t 

more p r a c t i c a l l y and more t o l e r a n t l y - i f the 

word punishment i s used i n t h i s way, as i t 

c o n s t a n t l y i s , e s p e c i a l l y by a n t h r o p o l o g i s t s 

and p s y c h o a n a l y s t s , we and t h e y should be a l e r t 

t o t h e f a c t t h a t i t i s then used i n a 

m e t a p h o r i c a l , secondary, or non-standard sense: 

i n which i t n e c e s s a r i l y has a p p r o p r i a t e l y 

s h i f t e d l o g i c a l s y ntax ( t h a t i s : the word i n 

t h i s case c a r r i e s d i f f e r e n t i m p l i c a t i o n s from 

those i t c a r r i e s i n a s t a n d a r d case o f i t s 

p r i m a r y sense).'^ 

C l e a r l y , g u i l t i s a l o g i c a l l y necessary p a r t o f the 

p e n a l process. I f punishment i s t o be a d m i n i s t e r e d 

then g u i l t must be a s c e r t a i n e d . But g u i l t i s not 

p r e s c r i b e d s i m p l y by r e f e r e n c e t o a t r a n s g r e s s i o n 

c o n t r a r y t o the p e n a l code. G u i l t d e r i v e s i t s 

s i g n i f i c a n c e from c u l p a b i l i t y , and i t i s t h i s 

c u l p a b i l i t y , or l e v e l o f r e s p o n s i b i l i t y , which 

determines an o f f e n d e r ' s l i a b i l i t y f o r punishment. 

Moreover, as Chung L i Ten p o i n t s o u t : 

I t i s an i m p o r t a n t f e a t u r e o f the p r a c t i c e o f 

punishment t h a t o f f e n d e r s are n o t punished 

s i m p l y because t h e y have committed p r o h i b i t e d 

a c t s . The law r e c o g n i z e s v a r i o u s excuses l i k e 

a c c i d e n t , duress, and reasonable m i s t a k e . Thus 
10 



a person who d e l i b e r a t e l y k i l l s i s g u i l t y o f 

murder, b u t i f t h e k i l l i n g was p u r e l y 

a c c i d e n t a l t h e n t h e o f f e n d e r i s not punished.^ 

P o i n t f o u r removes the i n c l u s i o n o f m i s f o r t u n e s . 

E v i l s o c c u r r i n g t o people as the r e s u l t o f 

mi s b e h a v i o u r , b u t n o t by human agency, may be c a l l e d 

p e n a l t i e s b u t n o t punishments. Thus, as Flew p o i n t s 

o u t : 'unwanted c h i l d r e n and v e n e r e a l disease may be 

t h e ( f r e q u e n t l y avoided) p e n a l t i e s o f , but not the 

punishments f o r , sexual p r o m i s c u i t y ' . ^ Punishment i s 

p r e s c r i b e d by human agencies. 

The f i n a l element o f Flew's d e f i n i t i o n n e c e s s a r i l y 

removes vengeance from the meaning o f punishment. 

Punishment must be imposed and a d m i n i s t e r e d by an 

a u t h o r i t y c o n s t i t u t e d by a l e g a l or r e g u l a t o r y system 

a g a i n s t which the o f f e n c e i s committed. As Flew says: 

' d i r e c t a c t i o n by an a g g r i e v e d person w i t h no 

p r e t e n s i o n s t o s p e c i a l a u t h o r i t y i s not p r o p e r l y 

c a l l e d punishment, b u t revenge'.^ 

I n a d d i t i o n t o these f i v e elements o f punishment i n 

t h e p r i m a r y sense. Flew adds the f o l l o w i n g : 

I propose n e g a t i v e l y t h a t we should n o t i n s i s t : 

either that i t i s c o n f i n e d t o l e g a l o r moral 

o f f e n c e s , b u t i n s t e a d a l l o w t he use o f the word 

i n c o n n e c t i o n w i t h any system o f r u l e s o r laws 
11 



- S t a t e , s c h o o l , m o r a l , t r a d e s u n i o n , t r a d e 

a s s o c i a t i o n , e t c . ; or t h a t i t cannot p r o p e r l y 

be a p p l i e d t o m o r a l l y or l e g a l l y q u e s t i o n a b l e 

cases t o which i t would o t h e r w i s e seem 

a p p l i c a b l e , b u t i n s t e a d a l l o w t h a t punishments, 

say, under r e t r o s p e c t i v e or immoral laws may be 

c a l l e d punishments, however improper or 

u n d e s i r a b l e t h e proceedings may be i n o t h e r 

r e s p e c t s . ^ 

However, f o r the purposes o f t h i s r e s e a r c h , punishment 

w i l l be examined w i t h i n the c o n t e x t o f p u b l i c p o l i c y . 

Hugh Heclo p o i n t s o u t t h a t t h e r e i s minimal agreement 

t h a t , a t i t s c o r e , p o l i c y i s a course o f a c t i o n 

i n t e n d e d t o accomplish some end.^ But p o l i c y i n v o l v e s 

i n a c t i o n as w e l l as a c t i o n . A p o l i c y , l i k e a 

d e c i s i o n , can c o n s i s t o f what i s n o t being done. 

P o l i c y does n o t n e c e s s a r i l y separate a c t i o n s from 

i n t e n t i o n s b u t addresses dynamics, be they o p e r a t i o n a l 

or i n s p i r a t i o n a l . Moreover, the d i f f e r e n c e s between 

i n t e n t i o n s , o u t p u t s and outcomes are the r e s u l t s o f 

p o l i c y f o r m u l a t i o n or i m p l e m e n t a t i o n w i t h b o t h phases 

b e i n g s u b j e c t t o events and v i c i s s i t u d e s . What would 

be, and what i s , c o n s t i t u t e the c h a r a c t e r and i d e n t i t y 

o f a p o l i c y , and need n o t be commensurate w i t h each 

o t h e r . While p o l i c y i s p u r p o s i v e , a statement o f 

purpose does n o t i t s e l f c o n s t i t u t e t h e sum o f a 

p o l i c y . The a l t e r n a t i v e i s t o espouse the view t h a t 
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an i n t e n t i o n produces a p o l i c y r e g a r d l e s s o f what 

oc c u r s . As Heclo has i t : 

. . . w h i l e t he purpose o f the pol i c y - m a k e r i s 

c e r t a i n l y one o f t h e f a c t o r s c r e a t i n g a p o l i c y , 

h i s i n t e n t i o n may v e r y o f t e n n o t c o i n c i d e w i t h 

t h e p o l i c y as i t o perates i n the e x t e r n a l 

w o r l d . The term p o l i c y needs t o be a b l e t o 

embrace b o t h what i s i n t e n d e d and what occurs 

as a r e s u l t o f the i n t e n t i o n ; any p o l i c y which 

excluded u n i n t e n d e d r e s u l t s . . . would s u r e l y be 

imp o v e r i s h e d . ̂° 

For a p o l i c y t o be a p u b l i c p o l i c y , i t must have been 

processed, even i f o n l y a u t h o r i z e d or r a t i f i e d , by 

p u b l i c agencies. The p o l i c y may n o t have been 

s i g n i f i c a n t l y developed by government but i t must a t 

l e a s t have been p a r t l y developed w i t h i n the framework 

o f government. As B r i a n Hogwood and Lewis Gunn have 

i t : 

For a p o l i c y t o be regarded as a ' p u b l i c 

p o l i c y ' i t must t o some degree have been 

generated or a t l e a s t processed w i t h i n the 

framework o f governmental procedures, 

i n f l u e n c e s and o r g a n i z a t i o n s . ^ ^ 

A p u b l i c p o l i c y i s a programme f o r a c t i o n i n the 

p u b l i c s e c t o r , o f t e n chosen from a number o f 
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a l t e r n a t i v e s and w i t h i n the c o n s t r a i n t s o f p o l i t i c a l 

c i r c u m s t a n c e s and i d e o l o g y , and accepted by those 

r e s p o n s i b l e f o r i t s i m p l e m e n t a t i o n . A c c o r d i n g l y , 

t h i s i n q u i r y i s concerned w i t h punishment by the s t a t e 

as imposed t h r o u g h t h e o p e r a t i o n o f the c r i m i n a l law. 

Here t h e r e i s a system o f p r o h i b i t i o n s and 

re q u i r e m e n t s whose v i o l a t i o n leads e v e n t u a l l y , a f t e r 

d e t e c t i o n and apprehension, t o some form o f 

punishment. 

The f a c t t h a t t he d i s c i p l i n a r y boundaries f o r the 

s t u d y o f p u b l i c p o l i c y are q u i t e f l u i d i s convenient, 

s i n c e i t a l l o w s t h e a n a l y s t t o s e l e c t some o f the more 

s a l i e n t , and perhaps c o n t e n t i o u s , issues f o r 

c o n s i d e r a t i o n . What i s e s s e n t i a l , however, i s t h a t 

t h i s s t u d y w i l l focus on a c t i o n s i n t e n d e d or 

o p e r a t i o n a l , pursued or i n t e n d e d t o be pursued, under 

t h e a u t h o r i t y o f governments. 

To t h i s end, the t h e s i s w i l l encompass t h r e e p r i n c i p a l 

s e c t i o n s . The f i r s t w i l l e x p l o r e t he h i s t o r y and 

systems o f pen a l t h o u g h t . This i n v o l v e s a d i s c u s s i o n 

o f t h e uses and purposes o f punishment from medieval 

times up t o the t w e n t i e t h c e n t u r y ; t he problems o f 

punishment i n terms o f t h e o r y and p r a c t i c e ; and the 

main p h i l o s o p h i c a l t h e o r i e s o f punishment which seek 

t o p r o v i d e a moral b a s i s f o r the j u s t i f i c a t i o n o f 

punishment. The second s e c t i o n examines the c r i m i n a l 

j u s t i c e programmes o f t h e main B r i t i s h p o l i t i c a l 
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p a r t i e s emphasizing punishment i n terms o f assumptions 

and purpose, and i n c l u d i n g r e l e v a n t s t a t e 

i n s t i t u t i o n s . I n t h e t h i r d s e c t i o n the p o s i t i o n o f 

contemporary punishment i n B r i t a i n i s considered 

t o g e t h e r w i t h an a p p r a i s a l o f t h e adequacy and 

coherence o f p r o p o s a l s f o r p r i v a t i s a t i o n i n the penal 

system. The concern i n t h i s s e c t i o n i s t o examine the 

more i m p o r t a n t i s s u e s i n the debate s u r r o u n d i n g 

p r i v a t i s i n g p r i s o n s , t o move behind the r h e t o r i c and 

e x p l o r e t h e r e a l i t y o f p r i v a t i s a t i o n . To accomplish 

t h i s , a h o s t o f e t h i c a l and p o l i t i c a l c o n s i d e r a t i o n s 

are e x p l o r e d . These i n c l u d e the n a t u r e o f the 

r e l a t i o n s h i p between the s t a t e , t he c i t i z e n and the 

l i m i t s o f punishment; the i s s u e o f p r o f i t making and 

punishment; the c o n n e c t i o n between the i n t e r e s t s o f 

p r i v a t e c a p i t a l and l o n g e r p r i s o n sentences, and the 

a c c o u n t a b i l i t y o f t h e p r i v a t e system i n areas such as 

p r i s o n d i s c i p l i n e . 

The r e s u l t i s t h r e e f o l d . F i r s t , the study o f f e r s a 

d e s c r i p t i o n o f punishment b o t h as a concept and as an 

i n s t i t u t i o n . Secondly, the r e s e a r c h p r o v i d e s an 

i n s i g h t i n t o t he t h e o r e t i c a l debates concerning the 

j u s t i f i c a t i o n or n e c e s s i t y o f penal measures, and the 

p o l i t i c a l debates c o n c e r n i n g the e f f i c a c y o f penal 

p o l i c y . T h i r d l y , t he work g i v e s an e x p o s i t i o n o f the 

n a t u r e o f p r i v a t i s a t i o n , c o n s i d e r i n g the impetus, 

d i r e c t i o n and d e s i r a b i l i t y o f p r i v a t e s e c t o r 

i n v o l v e m e n t i n t h e c r i m i n a l j u s t i c e system. 
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2. HISTORY AND SYSTEMS OF PENAL THOUGHT 

From e a r l i e s t recorded times t o the middle o f the 

e i g h t e e n t h c e n t u r y , t h e s o c i a l r e a c t i o n t o the o f f e n d e r 

or u n t o l e r a t e d d e v i a n t was e x c l u s i v e l y i n terms o f the 

w e l f a r e o f t h e v i c t i m , whether t h i s meant an ab s o l u t e 

monarch or the i n d i v i d u a l , and the community. Whether 

t h e major emphasis was on d e t e r r e n c e , disablement, 

r e t a l i a t i o n , o r s o c i a l defence, t he a t t i t u d e towards the 

o f f e n d e r was r e l a t i v e l y u n d e v i a t i n g : he was seen as a 

person who, by the a c t o f o f f e n d i n g , had f o r f e i t e d h i s 

c l a i m t o s o c i a l concern. T h i s d i s r e g a r d f o r the o f f e n d e r 

remained u n c h a l l e n g e d f o r c e n t u r i e s u n t i l the moral and 

i n t e l l e c t u a l upheaval o f t h e Enlightenment^, when i t came 

under s u s t a i n e d a t t a c k . The Enlightenment, or Age o f 

Reason, was t h e era c h a r a c t e r i s e d by the emergence, i n 

e i g h t e e n t h c e n t u r y France, o f p r o g r e s s i v e and l i b e r a l 

i d e as t h a t l e d t o r e v o l u t i o n and remained i n f l u e n t i a l i n 

western p h i l o s o p h y . The Enlightenment i n c l u d e d the ideas 

o f a d i v e r s i t y o f p h i l o s o p h e r s such as Rousseau and 

Montesquieu, V o l t a i r e and D i d e r o t . I t aimed e s s e n t i a l l y 

t o emancipate human reason from t he thr a l d o m o f p r e j u d i c e 

and s u p e r s t i t i o n , and t o ap p l y i t t o the cause o f s o c i a l 

and p o l i t i c a l r e f o r m . I n c r e a s i n g s c i e n t i f i c knowledge 

gave r i s e t o the development o f e m p i r i c i s t , n a t u r a l i s t , 

and m a t e r i a l i s t d o c t r i n e s and s t r o n g o p p o s i t i o n t o 
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c l e r i c a l i s m . Ignorance o f n a t u r e was p e r c e i v e d as a 

source o f unhappiness. Nature was taken t o make men 

n e i t h e r good nor e v i l b u t m a l l e a b l e by e d u c a t i o n and 

e x p e r i e n c e . Reason was understood as showing man's need 

of o t h e r s and as the f o u n d a t i o n o f moral systems 

determined by what i s u s e f u l t o a s o c i e t y . P o l i t i c s had 

t o conform t o t h e essence and aims o f s o c i e t y , not t o the 

p a s s i o n s o f r u l e r s . I t was an age t h a t saw the power o f 

man over man as b e i n g j u s t i f i a b l e o n l y by u t i l i t y ; 

e d u c a t i o n and l e g i s l a t i o n can be e f f e c t i v e o n l y when men 

are convinced t h a t t h e i r i n t e r e s t s w i l l be served 

t h e r e b y . 

This was o n l y the s t a r t i n g p o i n t . Penal thought was t o 

r e v e a l an u n f o l d i n g i d e n t i t y w i t h many v a r i a t i o n s , not 

a l l o f which were commensurate w i t h each o t h e r . The 

i n t e n t i o n o f t h i s s e c t i o n i s , t h e r e f o r e , t o i d e n t i f y and 

a p p r a i s e the more s a l i e n t t h e o r i e s o f how t o punish as 

t h e y have m a n i f e s t e d themselves w h i l e p a y i n g a t t e n t i o n t o 

t h e p o l i t i c a l and i n t e l l e c t u a l m i l i e u o f t h e i r t i m e . To 

t h i s end, t h e e x p l o r a t i o n w i l l b e g i n w i t h the medieval 

era ( f r o m t h e f i f t h t o the s i x t e e n t h c e n t u r y ) s i n c e t h i s 

was t h e f i n a l epoch i n a l o n g t r a d i t i o n o f p u n i t i v e 

a c t i o n a g a i n s t the i n d i v i d u a l , a t r a d i t i o n which was t o 

b r i n g punishment t o the c r o s s r o a d s . 

R i c h a r d Korn and L l o y d McCorkle p o i n t out t h a t : 
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W i t h temporary and' l o c a l e x c e p t i o n s , each 

succeeding c e n t u r y o f the medieval p e r i o d saw an 

i n c r e a s e i n t h e s e v e r i t y o f a l l forms o f 

punishment. 

By t h e f o u r t e e n t h c e n t u r y the most common 

p e n a l t y c i t e d i n c o n t i n e n t a l r e c o r d s was death. 

As the number o f crimes p u n i s h a b l e by death 

i n c r e a s e d , t h e r e was a c o r r e s p o n d i n g i n c r e a s e i n 

the i n g e n u i t y and v a r i e t y o f techniques o f 

e x e c u t i o n . . . Death by b u r n i n g , s u f f o c a t i o n , 

drowning, p o i s o n i n g , impalement, f r a c t u r e 

( b r e a k i n g a t t h e w h e e l ) , and b u r i a l a l i v e was 

r e f i n e d t o the p o i n t where e x e c u t i o n had become a 

p r o f e s s i o n combining many c h a r a c t e r i s t i c s o f an 

a r t , a s c i e n c e , and a p u b l i c s p e c t a c l e . ^ 

They go on; 

C e r t a i n e x e c u t i o n e r s achieved a wide r e p u t a t i o n 

f o r a p a r t i c u l a r s p e c i a l i t y and were numbered 

among t h e foremost p u b l i c e n t e r t a i n e r s o f the 

day. The c i t y o f Hanover developed a s p e c i a l i t y 

i n which death was i n f l i c t e d by wasps. L a t e r 

t h i s method was r e f i n e d t o p r o v i d e a slower death 

by a n t s and f l i e s - an i n n o v a t i o n t h a t i n c r e a s e d 

audience appeal by p r o l o n g i n g t h e l e n g t h o f 
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e n t e r t a i n m e n t . The i n g e n u i t y and t e c h n i c a l s k i l l 

o f t h e e x e c u t i o n e r s i s suggested by the 

c o m p l e x i t y o f the i n s t r u c t i o n s they were r e q u i r e d 

t o f o l l o w . Sometimes t h e v i c t i m had t o be kep t 

conscious f o r a c o n s i d e r a b l e p e r i o d , d u r i n g which 

a d e t a i l e d sequence o f t o r t u r e s and m u t i l a t i o n s 

was c a r r i e d o u t . I n o r d e r t o f o l l o w these 

i n s t r u c t i o n s , t he e x e c u t i o n e r s were r e q u i r e d t o 

master the a r t o f p r e s e r v i n g l i f e w h i l e they 

d e s t r o y e d i t . I t was one o f the age's i r o n i e s 

t h a t t h e a n a t o m i c a l knowledge and sheer medical 

competence o f the e x e c u t i o n e r s o f t e n r i v a l l e d 

t h a t o f the d o c t o r s o f the day.^ 

Second i n frequency t o the death p e n a l t y was the 

punishment o f m u t i l a t i o n . Dismemberment, c a s t r a t i o n , 

d i s f i g u r e m e n t and b l i n d i n g were the main d i v i s i o n s o f a 

c a t a l o g u e o f a t r o c i t i e s . For l e s s e r o f f e n c e s , p u b l i c 

h u m i l i a t i o n was a common p e n a l t y . This i n c l u d e d exposure 

i n t h e p i l l o r y and the e n f o r c e d wearing o f headgear and 

o t h e r d i s t i n g u i s h i n g symbols o f d e g r a d a t i o n . C o r p o r a l 

punishment was r e l a t i v e l y i n f r e q u e n t d u r i n g the medieval 

p e r i o d : w h i p p i n g and b i r c h i n g were c h i e f l y r e s t r i c t e d t o 

c h i l d r e n . 

However, n o t a l l p e n a l t i e s i n v o l v e d d i r e c t b o d i l y harm: 
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The p e n a l t y o f banishment was f r e q u e n t l y 

pronounced a g a i n s t p e r s i s t e n t minor o f f e n d e r s , 

beggars and l o c a l nuisances. Because o f the 

s m a l l s i z e o f most medieval communities, t h i s 

punishment was n o t as severe as i t l a t e r 

became... N e v e r t h e l e s s , the banished o f f e n d e r 

s u f f e r e d , as w e l l , the c o n f i s c a t i o n o f h i s 

p r o p e r t y - which, i n the case o f the poor, who 

were t h e p r i n c i p a l o b j e c t s o f t h i s p e n a l t y , 

u s u a l l y amounted t o l i t t l e . I n any case, a 

punishment which spared l i f e and l i m b d u r i n g t h i s 

p e r i o d was t o be looked on as a comparative a c t 

o f clemency.'^ 

As punishments i n themselves, f i n e s and c o n f i s c a t i o n s 

were most o f t e n a p p l i e d t o merchants and l a n d h o l d e r s as a 

means o f r a i s i n g revenue f o r the k i n g or the l o c a l 

o v e r l o r d . They were a l s o used as an i n s t r u m e n t o f 

b u r e a u c r a t i z a t i o n , t o e n f o r c e l e g a l procedures i n l o c a l 

c o u r t s . P r i o r t o the e i g h t e e n t h c e n t u r y , except f o r 

c e r t a i n c a t e g o r i e s o f h e r e t i c s , imprisonment was not 

g e n e r a l l y viewed as a punishment and was used c h i e f l y as 

a method o f d e t a i n i n g suspected o f f e n d e r s b e f o r e t r i a l . 

Severe as t h e y were, medieval punishments were both 

u n c e r t a i n and c a p r i c i o u s . S i m i l a r o f f e n c e s would r e c e i v e 

w i d e l y d i f f e r e n t t r e a t m e n t , v a r y i n g from extreme c r u e l t y 
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t o e q u a l l y extreme l e n i e n c y . From the l a t e medieval 

p e r i o d i n t o t h e Renaissance^, the main focus t u r n e d from 

th e punishments themselves t o procedure. As b e f o r e , 

death, m u t i l a t i o n , h u m i l i a t i o n , banishment, and f i n e s 

remained t h e b a s i c response o f the p o l i t i c a l community 

towards i t s o f f e n d e r s . ^ 

I n 1754, the I t a l i a n Cesare B e c c a r i a (Cesare Bonesana 

Marchese d i B e c c a r i a ) p u b l i s h e d a t r e a t i s e e n t i t l e d An 

Essay on Crimes and Punishments. This book which has 

r e p e a t e d l y been c a l l e d the s i n g l e most c o n s e q u e n t i a l work 

on c r i m i n a l j u s t i c e ' ' , c r e a t e d a s e n s a t i o n , i t s t h r u s t 

b e i n g accepted by numerous European monarchs and l i b e r a l 

s c h o l a r s a l i k e . The v i t a l i t y and r e s i l i e n c e o f 

Be c c a r i a ' s proposed reforms had s e v e r a l sources. I n the 

f i r s t p l a c e t he reforms were n o t merely n e g a t i v e . 

B e c c a r i a and h i s s u p p o r t e r s had a p o s i t i v e p h i l o s o p h y 

complemented by a d m i n i s t r a t i v e p r o p o s a l s t o r e p l a c e the 

b a r b a r i s m and abuses t h e y a t t a c k e d . The k e r n e l o f t h i s 

p h i l o s o p h y was a r a d i c a l l y new c o n c e p t i o n o f the 

r e l a t i o n s h i p between man and t h e s t a t e , from which t h e r e 

f o l l o w e d a new c o n c e p t i o n o f the r o l e o f law and the 

pr o p e r f u n c t i o n o f punishment. 

T h i s new f o r m u l a t i o n o f the r e l a t i o n s h i p between s t a t e 

and i n d i v i d u a l was based on the t h e o r y o f s o c i a l 

c o n t r a c t . T h i s t h e o r y , e l a b o r a t e d e a r l i e r by Hobbes, 
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Locke and then l a t e r adapted by Rousseau and o t h e r s , 

r e j e c t e d t h e d o c t r i n e t h a t man owed any a b s o l u t e 

obedience t o h i s government and i n s i s t e d t h a t the 

o b l i g a t i o n s between the two were b o t h mutual and 

analogous t o a c o n t r a c t v o l u n t a r i l y e n t e r e d upon by f r e e 

agents. I t was t h e o b l i g a t i o n o f the s t a t e t o p r o t e c t 

t h e s a f e t y and t o promote the happiness o f i t s i n d i v i d u a l 

members. I n r e t u r n f o r these s e r v i c e s i t was the 

o b l i g a t i o n o f t h e i n d i v i d u a l t o c i r c u m s c r i b e h i s n a t u r a l 

l i b e r t y i n obedience t o the v a l i d laws o f the s t a t e . 

The purpose o f punishment was t o p r o t e c t these laws and 

t h e s o c i a l b e n e f i t s they p r o v i d e d from abuse by 

i n d i v i d u a l members. To secure t h i s end most e f f e c t i v e l y , 

t h e p r o p e r o b j e c t i v e o f punishment was n o t t o exact 

vengeance b u t t o d e t e r the i n d i v i d u a l from c o m m i t t i n g 

crimes. T h i s aim, i n t u r n , c o u l d best be achieved by 

a d j u s t i n g t h e degree o f punishment t o the crime i n such a 

way t h a t t h e t h r e a t and u n a t t r a c t i v e n e s s o f the p e n a l t y 

would exceed the advantage and t e m p t a t i o n o f the o f f e n c e 

i n t h e mind o f a r a t i o n a l and r e s p o n s i b l e b e i n g . 

B e c c a r i a accompanied h i s p o s i t i v e p h i l o s o p h y w i t h a penal 

programme t o c a r r y i t o u t . The method was t o be 

imprisonment f o r a s t a t e d p e r i o d o f t i m e , t h i s system 

o f f e r i n g a l e s s b a r b a r i c and more f l e x i b l e approach t o 

a d j u s t i n g punishments t o crimes. The i n s t r u m e n t s o f t h i s 
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programme - the ga o l s and houses o f c o r r e c t i o n - were 

a l r e a d y a t hand and under u t i l i z e d a t t h a t t i m e . This 

was the f o u n d a t i o n o f Becc a r i a ' s p h i l o s o p h y and s i g n a l l e d 

a watershed i n t h e g e n e r a l use o f imprisonment. Any form 

o f punishment r e q u i r e s t h a t the o f f e n d e r be d e t a i n e d i n 

some manner u n t i l the e x e c u t i o n o f h i s sentence; where 

t h e r e were delays between t r i a l and the e x e c u t i o n o f 

judgement, i t was necessary t o f i n d some secure p l a c e t o 

d e t a i n t he o f f e n d e r . I n such i n s t a n c e s d e t e n t i o n was 

p r i o r t o , b u t n o t p a r t o f punishment. I s o l a t e d i n s t a n c e s 

o f p u n i t i v e i n c a r c e r a t i o n d i d appear i n the e a r l y middle 

ages. As e a r l y as 1275 the E n g l i s h S t a t u t e o f 

Westminster punished the crime o f rape w i t h two years' 

imprisonment, b u t i n c a r c e r a t i o n was the e x c e p t i o n not the 

r u l e . B e c c a r i a ' s p h i l o s o p h y r e v i s e d t h i s u t i l i t y . 

Moving away from t h e tendency t o use imprisonment as an 

a d m i n i s t r a t i v e e x p e d i e n t , d e t e n t i o n was t o become a 

f o r m a l i z e d punishment. 

The e n l i g h t e n e d approach t o punishment had two 

s i g n i f i c a n t e f f e c t s , one t e c h n i c a l , t h e o t h e r 

i d e o l o g i c a l . By the end o f the e i g h t e e n t h c e n t u r y t h e r e 

was a g e n e r a l consensus f a v o u r i n g penal i n c a r c e r a t i o n as 

the humane and e f f e c t i v e a l t e r n a t i v e t o p r e v i o u s forms o f 

punishment. To t h i s t e c h n i c a l s o l u t i o n was added the 

n o t i o n t h a t p e n a l measures, i n a d d i t i o n t o p r o t e c t i n g the 

community, sh o u l d a l s o improve t h e o f f e n d e r . By the 
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f i r s t h a l f o f the n i n e t e e n t h c e n t u r y the s i n g l e method o f 

imprisonment had become the p r i n c i p a l form o f punishment. 

However, many o f the o l d forms o f c o r p o r a l punishment 

p e r s i s t e d , b e i n g r e - d e f i n e d as d i s c i p l i n a r y techniques 

w i t h i n p e n a l e s t a b l i s h m e n t s . 

P r i s o n was o r i g i n a l l y seen as a d e t e r r e n t but as time 

wore on t h e r e developed a growing awareness t h a t the 

p r i s o n was f a l l i n g f a r s h o r t o f a c h i e v i n g the u n i v e r s a l 

e f f e c t s envisaged a t i t s i n c e p t i o n . This r i s i n g 

c r i t i c i s m was g i v e n impetus by a new t h e o r y o f 

c r i m i n a l i t y which a t t a c k e d the h e a r t o f the d o c t r i n e on 

which t he e i g h t e e n t h c e n t u r y r e f o r m e r s ( o f t e n r e f e r r e d t o 

as t h e C l a s s i c a l s c h o o l ) had b u i l t t h e i r hopes. As Korn 

and McCorkle say: 

The h e a r t o f the C l a s s i c a l d o c t r i n e was the idea 

t h a t crime i s a d e l i b e r a t e a c t based on the 

c r i m i n a l ' s r a t i o n a l e s t i m a t e o f gains a g a i n s t 

r i s k s . By n i c e l y c a l c u l a t i n g t h e l e n g t h o f 

imprisonment t o be assessed a g a i n s t each o f f e n s e 

(a l o n g e r p e r i o d f o r g r a v e r o f f e n c e s , a s h o r t e r 

p e r i o d f o r l e s s e r ) , and by making sure t h a t 

punishment was s w i f t and c e r t a i n , the e i g h t e e n t h -

c e n t u r y r e f o r m e r s f e l t t h ey would achieve a 

maximum o f d e t e r r e n c e and a minimum o f i n j u s t i c e . 

P o i n t i n g t o the u n d i m i n i s h e d r e c i d i v i s t r a t e s , 
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the new t h e o r i s t s (known as the " P o s i t i v i s t s " ) 

advanced t h e d o c t r i n e t h a t t h e c r i m i n a l a c t i s 

bot h n o n - r a t i o n a l and, a t bottom, n o n - v o l i t i o n a l 

as w e l l , and t h a t t h e c r i m i n a l i s a c t u a l l y 

s u f f e r i n g from some form o f disease t h a t p r events 

him from t a k i n g r a t i o n a l advantage o f the c a r e f u l 

c a l c u l a t i o n s framed f o r him by the C l a s s i c a l 

School.8 

On t h i s account, crime i s seen as a form o f si c k n e s s . 

Hence, i t cannot be expected t o respond t o punishment. 

Indeed, i f i t i s accepted t h a t c r i m i n a l a c t i o n s are 

n e i t h e r r a t i o n a l nor v o l i t i o n a l then t he response t o such 

behaviour can not be c a l l e d punishment i n the p r i m a r y 

sense, and t h e whole ide a o f punishment i s i n a p p r o p r i a t e 

t o i t . The o n l y c u r e , i t would seem, i s some form o f 

t r e a t m e n t - t r e a t m e n t based n o t on the c h a r a c t e r o f the 

o f f e n c e b u t on the c o n d i t i o n o f the o f f e n d e r . 

T h i s was t o i n t r o d u c e a moral dilemma. By the end o f the 

n i n e t e e n t h c e n t u r y t h e r e were o n l y two classes o f those 

p e n a l l y i n c a r c e r a t e d : t h e h o s p i t a l i z e d insane and the 

i n s t i t u t i o n a l i z e d c r i m i n a l . The p l i g h t o f h o s p i t a l i z e d 

m ental p a t i e n t s was improved by the l i b e r a l i z a t i o n o f 

laws t o g e t h e r w i t h t h e growing p r o f e s s i o n a l i z a t i o n o f 

t r e a t m e n t . By c o n t r a s t , t h e r e was l i t t l e a l l e v i a t i o n f o r 

the c o n f i n e d m a l e f a c t o r . The growing s o c i a l awareness o f 
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t h e problems and r e s p o n s i b i l i t i e s o f s o c i a l w e l f a r e was 

o f f s e t by t h e p e r s i s t e n c e o f the age-old a t t i t u d e t h a t 

t h e c r i m i n a l deserved h i s s u f f e r i n g . 

The b a s i s o f t h i s t r a d i t i o n a l view was t h a t the c r i m i n a l 

was i n f u l l v o l u n t a r y c o n t r o l o f h i s behaviour. Even the 

c r i m i n a l law e x h i b i t e d t h i s p r i n c i p l e as the ba s i s o f 

c r i m i n a l r e s p o n s i b i l i t y . From Beccaria t o Bentham, none 

o f t h e e a r l y r e f o r m e r s had mounted an a s s a u l t on t h i s 

assumption. T h e i r i n d i c t m e n t o f e a r l i e r forms o f 

punishment was founded on the idea t h a t the i n f l i c t i o n o f 

s u f f e r i n g should be made more d e l i b e r a t e , more u n i f o r m , 

more s c i e n t i f i c , and l e s s p e r s o n a l l y degrading and 

p h y s i c a l l y d e s t r u c t i v e . 

Towards t h e end o f the e i g h t e e n t h c e n t u r y t h i s u n i t a r y 

d o c t r i n e o f moral c u l p a b i l i t y was undermined by changes 

i n a t t i t u d e s towards c r i m i n a l s . By the second h a l f o f 

the n i n e t e e n t h c e n t u r y such new p e r s p e c t i v e s , were 

s p u r r e d on by developments i n p s y c h i a t r y . I n an 

i m p o r t a n t work p u b l i s h e d i n 1874 Henry Maudsley suggested 

t h a t : 

W i t h a b e t t e r knowledge o f crime, we may not come 

t o t h e p r a c t i c e o f t r e a t i n g c r i m i n a l s as we now 

t r e a t insane persons, b u t i t i s pro b a b l e t h a t we 

s h a l l come t o o t h e r and more t o l e r a b l e 
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s e n t i m e n t s , and t h a t a l e s s h o s t i l e f e e l i n g 

towards them, d e r i v e d from a b e t t e r knowledge o f 

d e f e c t i v e o r g a n i s a t i o n , w i l l beget an indulgence 

a t any r a t e towards a l l d o u b t f u l cases i n h a b i t i n g 

the b o r d e r l a n d between i n s a n i t y and crime; i n 

l i k e manner as w i t h i n l i v i n g memory the f e e l i n g s 

o f mankind w i t h r e g a r d t o the insane have been 

e n t i r e l y r e v o l u t i o n i z e d by an i n d u c t i v e method o f 

stud y . 9 

Once the n o t i o n t h a t the c r i m i n a l may not be w h o l l y 

r e s p o n s i b l e f o r h i s a c t i o n s was accepted, the p o s s i b i l i t y 

arose t h a t those who i n f l i c t e d the p a i n r a t h e r than those 

who endured i t were m o r a l l y c u l p a b l e . 

By t h e b e g i n n i n g o f the t w e n t i e t h c e n t u r y t h i s 

p o s s i b i l i t y had become a c e r t a i n t y f o r some. I n h i s 

book, The Crime of Imprisonment, George Bernard Shaw 

suggested t h a t : 

...the t h i e f who i s i n p r i s o n i s n ot n e c e s s a r i l y 

more d i s h o n e s t than h i s f e l l o w s a t l a r g e , but 

m o s t l y o n l y one who, th r o u g h ignorance or 

s t u p i d i t y , s t e a l s i n a way t h a t i s n ot customary. 

He snatches a l o a f from t he baker's counter and 

i s p r o m p t l y run i n t o g a o l . Another man snatches 

bread from t he t a b l e s o f hundreds o f widows and 
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orphans and simple credulous s o u l s who do not 

know t h e ways o f company promoters; and, as 

l i k e l y as n o t , he i s run i n t o P a r l i a m e n t . . . Much 

o f t h e d i f f e r e n c e between the bond and the f r e e 

i s a d i f f e r e n c e i n circumstance o n l y : i f a man 

i s n o t hungry, and h i s c h i l d r e n are a i l i n g o n l y 

because t h e y are too w e l l f e d , nobody can t e l l 

whether he would s t e a l a l o a f i f h i s c h i l d r e n 

were c r y i n g f o r bread and he h i m s e l f had not 

t a s t e d a m o u t h f u l f o r t w e n t y - f o u r hours. i° 

Shaw went on t o suggest t h a t imprisonment i s a c o r r u p t i n g 

e x p e r i e n c e l i k e l y t o t u r n a 'normal man' i n t o 'the 

c r i m i n a l t y p e ' . Shaw's r e f u s a l t o admit any r e a l 

d i f f e r e n c e between t h e c r i m i n a l and the f r e e man 

i l l u s t r a t e d a major t r a n s f o r m a t i o n i n a t t i t u d e among 

i n c r e a s i n g numbers o f i n f l u e n t i a l people. The c e n t u r i e s -

o l d n o t i o n t h a t t h e c r i m i n a l was b a s i c a l l y d i f f e r e n t from 

o t h e r people was now s u b s t a n t i a l l y r e p u d i a t e d . One 

consequence o f t h i s a n a l y s i s would be t o render both the 

t r a d i t i o n a l f a c t u a l and moral b a s i s o f punishment 

u n t e n a b l e . The moral i n d i g n a t i o n t h a t had p r e v i o u s l y 

been m o b i l i z e d a g a i n s t t he d e v i a n t as an enemy o f s o c i e t y 

now became, i t s e l f , an immoral a t t i t u d e . I n e f f e c t , the 

p r i s o n e r was now t h e v i c t i m , and those who punished him 

the t r u e o f f e n d e r s . 
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2.1 THE POLARIZATION OF PENOLOGY 

From the r e l a t i v e b a r b a r i t y o f medieval times t o 
p e n o l o g i c a l t h o u g h t i n the post-war e r a , two extreme 
t h e o r i e s have i n c r e a s i n g l y dominated p u b l i c debate. 
These two t h e o r i e s , i n a d d i t i o n t o t h e i r over­
s i m p l i f i c a t i o n s o f t h e problem, have e f f e c t i v e l y 
p o l a r i z e d s o c i a l a t t i t u d e s and s i m u l t a n e o u s l y prevented 
an o b j e c t i v e search f o r a l t e r n a t i v e s . One t h e o r y i s 
e i t h e r ' f o r ' or ' a g a i n s t ' t he p r i s o n e r and c o r r e c t i o n a l 
p r o g r e s s ; one i s e i t h e r on the 'side o f s o c i e t y ' or on 
the s i d e o f the p r i s o n e r . 

The ' p r o g r e s s i v e ' school o f thought would a t t r i b u t e h i g h 

r a t e s o f r e c i d i v i s m t o the f a c t t h a t penal r e f o r m has 

l a c k e d i n t e n s i t y b o t h i n i t s development and a p p l i c a t i o n . 

T h i s p o s i t i o n a s c r i b e s t he i n c r e a s e d l e v e l s o f v i o l e n t 

d i s t u r b a n c e s i n modern p r i s o n s t o the c o n t i n u e d r i g o u r 

and harshness o f p r i s o n l i f e . R e c i d i v i s m i s s i m i l a r l y 

e x p l a i n e d : h a v i n g been demoralized i n p r i s o n , 

m a l e f a c t o r s re-emerge i n t o a s o c i e t y which c o n t i n u e s t o 

r e j e c t them and t o deny them t h e e s s e n t i a l s o f a 

me a n i n g f u l and l a w - a b i d i n g l i f e . 

C o nversely, t h e t r a d i t i o n a l or ' r e a c t i o n a r y ' argument can 

be r e p r e s e n t e d as f o l l o w s : 
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The c r i m i n a l was v i o l e n t and dangerous when he 

was on t h e s t r e e t - l o n g b e f o r e he got i n t o 

p r i s o n . The e f f e c t o f the modern reforms has 

been t o make p r i s o n l i f e more and more l i k e l i f e 

on the s t r e e t , where the c r i m i n a l was a t h i s 

w o r s t . What, t h e n , i s more n a t u r a l than f o r the 

c r i m i n a l i n p r i s o n t o behave more and more as i f 

he were o u t s i d e ? He was "bad" b e f o r e he came i n 

- l a r g e l y because he had been s p o i l t and 

pampered. He w i l l be "worse" when he comes o u t , 

a f t e r b e i n g s p o i l t and pampered even more. The 

e s s e n t i a l t h i n g t o do i s t o stop s p o i l i n g him, t o 

get tough w i t h him, t o "teach him h i s l e s s o n , " t o 

show t h a t " p r i s o n i s no p i c n i c , " and t h a t he 

"can't g e t away w i t h pushing people around."^i 

P a r t o f t h i s c o n f l i c t and p o l a r i z a t i o n stems from a 

c r i t i c a l d i f f e r e n c e between the o r i g i n a l e n l i g h t e n e d 

r e f o r m e r s and the new movement spearheaded by the 

P o s i t i v i s t s . The e a r l i e r r e f o r m e r s possessed not o n l y a 

new t h e o r y b u t a new method by which t o e f f e c t i t : 

imprisonment. While the l a t e r r e f o r m e r s a l s o presented a 

new t h e o r y , t h e y were unable t o f o r m u l a t e a sound and 

p o p u l a r method f o r c a r r y i n g i t o u t . Whereas the 

C l a s s i c a l r e f o r m e r s had pr e s e n t e d an acc e p t a b l e 

a l t e r n a t i v e t o the b a r b a r i t i e s t h e y a t t a c k e d , the new 
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t h e o r i s t s were unable t o o f f e r a r a d i c a l a l t e r n a t i v e t o 

imprisonment. D e s p i t e i n t e r n a l adjustments and a number 

o f name changes f o r o l d and new i n s t i t u t i o n s , the major 

method f o r t h e t r e a t m e n t o f o f f e n d e r s remains b a s i c a l l y 

t h e same as the proposed reforms o f the e i g h t e e n t h 

c e n t u r y : mass i n c a r c e r a t i o n . 

Though punishment has become more c i v i l i z e d , i t s t i l l 

c r i p p l e s many people and d e s t r o y s t h e i r l i v e s , a l b e i t 

m e t a p h o r i c a l l y . Even though i t i s acknowledged t h a t i f 

crimes went unpunished the standards o f c i v i l i z a t i o n 

c u r r e n t l y enjoyed c o u l d n o t be hoped f o r - an a m b i t i o n 

f o r achievement would be r e p l a c e d by an obsession w i t h 

s u r v i v a l - t h i s does n o t a l t e r the f a c t t h a t c r i m i n a l 

punishment produces much misery. I t i s the t r u t h 

expressed i n Bentham's o b s e r v a t i o n t h a t ' a l l punishment 

i s m i s c h i e f : a l l punishment i n i t s e l f i s e v i l ' . ^ ^ L i k e 

any o t h e r necessary e v i l , c r i m i n a l punishment needs t o be 

j u s t i f i e d . 

2.2 THE NEED FOR JUSTIFICATION 

I f a p r a c t i c e needs j u s t i f i c a t i o n i t must be thought t o 

have something wrong w i t h i t or a t l e a s t has the 

p o t e n t i a l t o be wrong. To j u s t i f y i s t o o f f e r reasons 

f o r d o i n g something accepted as v a l u a b l e . I t i s 
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necessary, t h e r e f o r e , t o a t l e a s t s p e c i f y the 

circ u m s t a n c e s i n which the e x e c u t i o n o f a g i v e n p r a c t i c e 

i s r i g h t . Punishment i n the p r i m a r y sense i s not i n need 

o f j u s t i f i c a t i o n because j u s t i f i c a t i o n i s p a r t o f the 

d e f i n i t i o n o f punishment. Punishment i s the p u r p o s e f u l 

i n f l i c t i o n by some a u t h o r i t y upon an o f f e n d e r o f a 

p e n a l t y f o r the breach o f a r u l e or law c o n s t i t u t e d by 

t h a t a u t h o r i t y . However, i t i s the p u r p o r t e d aims o f 

p u n i s h i n g t h a t i s c o n t e n t i o u s . I f a p r a c t i c e i s taken t o 

be wrong and n o t s i m p l y thought t o have something wrong 

w i t h i t , i t i s n o t i n need o f j u s t i f i c a t i o n . So i f 

something r e q u i r e s j u s t i f i c a t i o n i t i s f i r s t necessary t o 

show t h a t t h e r e i s something r i g h t about i t which has a 

redeeming tendency and t h a t m i g h t , a f t e r due 

c o n s i d e r a t i o n , redeem i t . 

I n a n o n - s a d i s t i c c u l t u r e t he d e l i b e r a t e i n f l i c t i o n o f 

death, p a i n or o t h e r harm i s seen as r e q u i r i n g a v e r y 

s t r o n g j u s t i f i c a t i o n i f i t i s n o t t o be condemned. 

D e n t i s t s and surgeons, who k n o w i n g l y cause p a i n , are 

t o l e r a t e d o n l y because they are b e l i e v e d t o be c o n f e r r i n g 

a b e n e f i t which outweighs the p a i n . I f the b e n e f i t i s 

d o u b t f u l or n o n - e x i s t e n t , t o l e r a t i o n v e r y q u i c k l y t u r n s 

t o censure. This i s why the manner o f d e l i v e r i n g 

punishment r e q u i r e s j u s t i f i c a t i o n . 
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A p r a c t i c e i s j u s t i f i a b l e i n p r i n c i p l e i f i t would be 

j u s t i f i a b l e when c a r r i e d on as i n t e n d e d w i t h i n t e n d e d 

r e s u l t s . Whether t h e r e i s success when a c t u a l l y engaged 

i n i s i r r e l e v a n t t o i t s j u s t i f i c a t i o n in principle, f o r 

j u s t i f i c a t i o n i n p r i n c i p l e i s a p u r e l y h y p o t h e t i c a l 

d e t e r m i n a t i o n t h a t does n o t concern i t s e l f w i t h the 

f a c t s . Punishment r e q u i r e s t h a t an o f f e n d e r be l i a b l e 

b u t i t i s j u s t i f i c a t i o n o f the mode o f punishment as it 

is engaged in that i s c a l l e d f o r . This i s j u s t i f i c a t i o n 

i n p r a c t i c e , i n c o n t r a s t t o j u s t i f i c a t i o n i n p r i n c i p l e , 

and success or f a i l u r e o f the p r a c t i c e i s then o f c r u c i a l 

i mportance i n d e c i d i n g whether i t i s j u s t i f i a b l e . When 

the p r a c t i c e engaged i n i s a usel e s s one, then i t i s not 

j u s t i f i a b l e . 

J u s t i f i c a t i o n s o f punishment a l l p e r c e i v e some gi v e n 

n e c e s s i t y which makes i t r i g h t i n s p i t e o f the s u f f e r i n g 

and d e g r a d a t i o n i t produces. Though t h e r e are d i f f e r e n t 

i d e as o f what t h a t n e c e s s i t y i s , a l l o f the j u s t i f i c a t o r y 

arguments are arguments from n e c e s s i t y . Any t h e o r y t h a t 

would t a k e punishment t o be a good t h i n g s i m p l y i n i t s 

own r i g h t - l i k e care f o r the s i c k - i s not a 

j u s t i f i c a t o r y t h e o r y a t a l l , and p u r p o r t s t o show t h a t 

j u s t i f i c a t i o n i s n o t necessary, making the b i z a r r e 

i n f e r e n c e t h a t an e v i l i s , by n a t u r e , good. C e r t a i n 

r e t r i b u t i v i s t t h e o r i e s a re o f t e n charged as such, f o r 

th e y are n o n - c o n s e q u e n t i a l i s t and h o l d t h a t r e p a y i n g 
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crime w i t h punishment i s s i m p l y doing j u s t i c e and i s a 

good i n i t s own r i g h t . Such p r e s c r i p t i o n s t y p i c a l l y 

i n v o l v e an appeal t o j u s t i c e . However, t o take such a 

v iew i s t o walk the t h i n l i n e between vengeance and 

r e t r i b u t i o n , s i n c e r e t r i b u t i v i s t j u s t i f i c a t i o n s can be 

b o t h s u b t l e and a b s t r a c t . 

When measures taken by the s t a t e i n a s o c i e t y t h a t 

p r o f e s s e s what might l o o s e l y be c a l l e d l i b e r a l democratic 

i d e a l s d e p r i v e c i t i z e n s o f t h e i r l i b e r t y and i n o t h e r 

ways cause them t o s u f f e r , i t i s not enough sim p l y t h a t 

i n themselves these measures are m o r a l l y r i g h t . T his i s 

so because t o c l a i m a l e g i t i m a t e r i g h t t o o b l i g e o t h e r s 

t o do unnecessary harm t o one another i s t o b r i n g 

m o r a l i t y , and t h e r e f o r e , l e g i t i m a c y , i n t o contempt. 

Hence, the l o g i c o f the p e r c e i v e d n e c e s s i t y t o punish i s 

t h e key t o t h e problem. I t i s , perhaps, u s e f u l a t t h i s 

stage t o e x p l o r e the idea o f punishment t o g e t h e r w i t h 

some o f t h e more s a l i e n t r a t i o n a l e s o f f e r e d f o r i t s 

p r a c t i c e . 

Punishment, t o be k e p t d i s t i n c t from vengeance, must be 

i n f l i c t e d by an a u t h o r i t y . P r i v a t e vengeance i s a source 

o f i n j u s t i c e and i n h u m a n i t y as w e l l as a s o c i a l d i s o r d e r , 

s i n c e t h e wrong person may o f t e n be s e i z e d as the g u i l t y 

p a r t y , and whoever i s s e i z e d i s l i k e l y t o be t r e a t e d 

a c c o r d i n g t o t h e d i c t a t e s o f a v e n g e f u l passion i n s t e a d 
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o f i n a way p r e s c r i b e d by r a t i o n a l and p r i n c i p l e d 

mandates o f law. The v e r y p o s s i b i l i t y t h a t t h i s might 

happen would have a p r o f o u n d l y a n t i - s o c i a l e f f e c t i n the 

community. V i o l e n c e i n response t o a c t s o f vengeance, or 

even i n a n t i c i p a t i o n o f them, may become as abundant as 

t h e a c t s o f vengeance themselves. Thus, t o the e x t e n t 

t h a t p u b l i c l y c o n t r o l l e d r e t a l i a t i o n i s a more o r d e r l y 

and s o p h i s t i c a t e d response t o crime than the p r i v a t e 

o p t i o n , t h e r e i s some d i r e c t i o n towards j u s t i f y i n g the 

s o c i a l i n s t i t u t i o n o f punishment. 

Punishment as a p r a c t i c e has a number o f o f t e n c i t e d 

j u s t i f i c a t i o n s . I t can be seen as an emphatic 

d e n u n c i a t i o n o f a n t i - s o c i a l p r a c t i c e s , an i n s t r u m e n t of 

moral metamorphosis - r e f o r m i n g the c h a r a c t e r o f the 

o f f e n d e r , or a method o f s o c i a l p r o t e c t i o n . But these 

are o n l y s u b s i d i a r y j u s t i f i c a t i o n s which may be appended 

t o one o f t h r e e competing t h e o r i e s . Though not w h o l l y 

e x c l u s i v e these t h e o r i e s have remained more or l e s s 

d i s t i n c t and w i l l be a p p r a i s e d as such. 

2.3 RETRIBUTION 

This h o l d s t h a t the j u s t i f i c a t i o n f o r i n f l i c t i n g a 

p e n a l t y i s s o l e l y t h a t the o f f e n d e r deserves i t because 

he or she has committed an o f f e n c e . The pure 
36 



r e t r i b u t i v i s t a l s o b e l i e v e s t h a t t h e s e v e r i t y o f the 

p e n a l t y s h o u l d match the o f f e n d e r ' s c u l p a b i l i t y . 

C u l p a b i l i t y v a r i e s a c c o r d i n g t o the g r a v i t y o f the harm 

done, i n t e n d e d or c o n s c i o u s l y r i s k e d , the o f f e n d e r ' s 

motives and any circumstances r e l e v a n t enough t o m i t i g a t e 

or aggravate i t . The o t h e r i m p o r t a n t v e r s i o n o f the 

r e t r i b u t i v e p o i n t o f view can be c a l l e d ' d i s t r i b u t i v e ' . 

I t i n s i s t s merely t h a t a p e n a l t y should n o t be i n f l i c t e d 

on a person who has not c u l p a b l y broken a r u l e . I t does 

n o t i n s i s t t h a t t h e s e v e r i t y o f the p e n a l t y should e i t h e r 

match or be l i m i t e d by c u l p a b i l i t y . D i s t r i b u t i v e 

r e t r i b u t i v i s t s are a b l e t o compromise w i t h h o l d e r s o f 

n o n - r e t r i b u t i v e p o i n t s o f view. This i s because t h e i r 

views i m p l y some o t h e r , n o n - r e t r i b u t i v e j u s t i f i c a t i o n f o r 

p e n a l t i e s , s i n c e a l l the t h e o r y o f f e r s are p r i n c i p l e s f o r 

r e s t r i c t i n g punishment, n o t reasons f o r imposing i t . 

Only the pure r e t r i b u t i v i s t , who argues t h a t p e n a l t i e s 

s h o u l d be imposed because t h e y are deserved, i s o f f e r i n g 

a j u s t i f i c a t i o n o f them. 

I n one r e s p e c t r e t r i b u t i v e t h e o r i e s o f punishment do not 

r e g a r d r e h a b i l i t a t i v e or u t i l i t a r i a n t h e o r i e s o f 

punishment as b e i n g d e f i n i t e enough or a b s o l u t e enough. 

G u i l t becomes p r o b l e m a t i c i n b o t h cases. I n the 

r e h a b i l i t a t i v e cases where r e h a b i l i t a t i o n i s l i n k e d t o a 

medi c a l model, g u i l t becomes p r o b l e m a t i c j u s t because o f 

th e view about the c a u s a t i o n o f c r i m i n a l behaviour; i n 
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c e r t a i n i n s t a n c e s o f u t i l i t a r i a n i s m , g u i l t i s not a 

necessary c o n d i t i o n o f punishment, though s t r i c t l y 

s p eaking, w i t h o u t g u i l t t h e r e cannot be genuine 

punishment. I n a d d i t i o n , t h e pure r e t r i b u t i v i s t b e l i e v e s 

t h a t b a s i c types o f punishment e x h i b i t o n l y a v e r y 

s h a l l o w commitment t o h u m a n i t a r i a n concerns because they 

are b o t h i n h e r e n t l y m a n i p u l a t i v e . 

I n t h e case o f t h e r e h a b i l i t a t i v e i d e a l t h e process o f 

punishment can become p a r t i c u l a r l y d i s c r e t i o n a r y , and as 

a r e s u l t o f t h a t p r o f e s s i o n a l i z e d , so t h a t the way a 

p r i s o n e r i s d e a l t w i t h i s n ot o n l y determined by 

r e f e r e n c e t o e m p i r i c a l r e a l i t y ( p a s t crimes) but a l s o by 

h y p o t h e s i s ( p r e d i c t i o n s o f f u t u r e a c t i o n s ) . U t i l i t a r i a n 

t h e o r i e s are a l s o i n h e r e n t l y m a n i p u l a t i v e because the 

e x p l i c i t r a t i o n a l e f o r punishment i s t h a t i t w i l l i n v o l v e 

d o i n g something t o a person which w i l l have as i t s 

e x p l i c i t aim the good or the w e l f a r e o f o t h e r s , t h a t i s , 

t h e r e s t o f s o c i e t y . 

Both Kant and Hegel viewed t he h u m a n i t a r i a n i s m o f the 

u t i l i t a r i a n approach as r a t h e r s h a l l o w . I n f l i c t i n g p a i n 

or t h e r a p y as a form o f s o c i a l c o n t r o l i n f r i n g e s the 

r i g h t o f t h e person t o be t r e a t e d as an end i n h i m s e l f 

and n o t s o l e l y as a means t o the ends o f o t h e r s . Kant 

argues t h a t : 
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J u d i c i a l punishment can never be used merely as a 

means t o promote some o t h e r good f o r t he c r i m i n a l 

h i m s e l f o r c i v i l s o c i e t y , b u t i n s t e a d i t must i n 

a l l cases be imposed on him o n l y on the ground 

t h a t he has committed a crime; f o r a human being 

can never be m a n i p u l a t e d merely as a means t o the 

purposes o f someone e l s e . . . He must f i r s t o f a l l 

be found t o be d e s e r v i n g o f punishment b e f o r e any 

c o n s i d e r a t i o n i s g i v e n o f the u t i l i t y o f t h i s 

punishment f o r h i m s e l f o r h i s f e l l o w c i t i z e n s . 

Desert f o r Kant i s t h e r e f o r e a c e n t r a l moral n o t i o n i n 

t h i n k i n g about punishment, and d e s e r t i m p l i e s agency and 

r e s p o n s i b i l i t y . One can o n l y c l a i m t o deserve something 

on t h e b a s i s o f t h i n g s f o r which one can c l a i m a t l e a s t 

some degree o f r e s p o n s i b i l i t y . Thus, Kant places a ve r y 

s t r o n g commitment t o human r e s p o n s i b i l i t y a t the c e n t r e 

o f h i s t h e o r y o f punishment. This i s p a r a l l e l l e d by 

Hegel who suggests t h a t punishment i s the r i g h t o f the 

o f f e n d e r . I t i s an a f f i r m a t i o n o f the person's s t a t u s 

as a human b e i n g and n o t j u s t something t o be c o n t r o l l e d . 

For r e t r i b u t i v i s t s , t h e r e f o r e , punishment i s j u s t i f i e d on 

the grounds o f d e s e r t a l o n e , and should be meted out i n 

the l i g h t o f the g r a v i t y o f the o f f e n c e . The l e n g t h o f 

sentence s h o u l d be based upon what t he crime deserves and 
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n o t on t h e b a s i s o f whether the o f f e n d e r has reformed or 

n o t . 

Kant i s a r g u i n g t h a t d e s e r t i s not o n l y a necessary 

c o n d i t i o n o f punishment b u t a l s o a s u f f i c i e n t one. I f a 

person i s found g u i l t y o f a crime then not o n l y does h i s 

g u i l t make i t p o s s i b l e t o p u n i s h him, i t makes i t 

necessary t o do so. This necessary and a b s o l u t e nexus o f 

g u i l t and punishment has no h i a t u s , f o r i f i t d i d i t 

would be i n danger o f l a p s i n g i n t o u t i l i t a r i a n i s m . To 

l o o k beyond the c o m m i t t a l o f an o f f e n c e f o r a r a t i o n a l e 

or j u s t i f i c a t i o n i s t o t u r n t o u t i l i t a r i a n grounds which 

d e f e a t t h e K a n t i a n p r i n c i p l e o f r e s p e c t f o r persons s i n c e 

t h e y i n f l i c t punishment i n a m a n i p u l a t i v e way. Thus, 

e i t h e r t h e p r i n c i p l e t h e g u i l t y ought t o be punished has 

t o be taken as a fundamental moral i n t u i t i o n , or e l s e the 

r a t i o n a l e f o r a c c e p t i n g i t must be, b r o a d l y speaking, 

u t i l i t a r i a n . 

Kant's t h e o r y o f p o l i t i c a l o b l i g a t i o n i s c o n t r a c t u a l , 

emphasizing t h e n o t i o n o f r e c i p r o c i t y . The laws o f a 

j u s t s t a t e are laws which would have been chosen by any 

r a t i o n a l person t o govern s o c i a l r e l a t i o n s h i p s i n a 

p o s i t i o n o f i n i t i a l c h o i c e . Such laws would, i n Kant's 

view, embody b o t h a degree o f s e l f - r e s t r a i n t and b e n e f i t . 

Since no person c o u l d know i n advance whether he or she 

would be a b l e t o b e n e f i t under a system w i t h o u t law i t 
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would be i n h i s or her i n t e r e s t s t o accept a system o f 

r u l e s which would secure b e n e f i t s t o a l l , though i n 

c e r t a i n c o n t e x t s s e l f - r e s t r a i n t w i l l be the v e h i c l e o f 

n e c e s s i t y i n t h e observance o f such laws. Any i n d i v i d u a l 

d e r i v e s and accepts t he b e n e f i t s which the e x i s t e n c e o f 

law b r i n g s , so t h e i n d i v i d u a l owes obedience t o the law 

as a debt t o h i s or her f e l l o w c i t i z e n s who e q u a l l y , by 

t h e i r s e l f - r e s t r a i n t , keep t h e laws. As i n many 

c o n t r a c t s , t h e r e are p e n a l t y p r o v i s i o n s , i n t h i s case the 

items o f s a n c t i o n t o be found i n the penal code. I f an 

i n d i v i d u a l chooses n o t t o pay h i s or her debt t o c i v i l 

s o c i e t y by a d h e r i n g t o the laws t h e n , i n Kant's view, he 

or she has opted t o pay the debt i n another way - by 

punishment. I f the law i s t o remain j u s t or i m p a r t i a l i t 

i s c e n t r a l l y i m p o r t a n t t o guarantee t o those who obey the 

law t h a t those who disobey w i l l n o t g a i n an u n f a i r 

advantage over those who remain i n obedience. On t h i s 

a ccount, punishment i s a debt t o be p a i d t o the law-

a b i d i n g members o f the community, and once i t has been 

p a i d i t a l l o w s r e - e n t r y i n t o t h e community o f c i t i z e n s on 

an equal f o o t i n g . 

T h i s 'debt t o s o c i e t y ' v e r s i o n i s s e r i o u s l y f l a w e d . For 

i n r e a l i t y , a f t e r h a v i n g been d i s c h a r g e d , t h e r e i s a 

c o n t i n u i n g stigma and s u s p i c i o n . A c o n v i c t e d person does 

no t renew h i s c r e d i t and good name by p a y i n g h i s debt t o 

s o c i e t y . On the c o n t r a r y , he enhances h i s bad r e p u t a t i o n 
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by h a v i n g been i n the company o f u n d e s i r a b l e s . Moreover, 

though a p r a c t i c e may be j u s t i t may not be j u s t i f i a b l e . 

The e x i s t e n c e o f a c o n t r a c t w i l l s u f f i c e t o make a prima 

facie case f o r the j u s t i c e o f e n f o r c i n g the o b l i g a t i o n s 

i t c r e a t e s , y e t e n f o r c i n g t he o b l i g a t i o n may not be 

j u s t i f i a b l e . I f t h e c o n t r a c t i s a useless one - when 

performed i t does n o t g a i n f o r those i n t e n d e d t o be 

b e n e f i t e d what i t p u r p o r t s t o o b t a i n f o r them - t h a t 

would be enough t o make i t s enforcement u n j u s t i f i a b l e on 

the grounds o f uselessness because the p r a c t i c e o f 

c r i m i n a l punishment i n v o l v e s u n d e s i r a b l e f e a t u r e s . The 

p u r p o r t e d purpose o f p a y i n g a debt i s not achieved, so on 

the b a s i s o f t h i s t h e o r y , c r i m i n a l l i a b i l i t y i s useless 

and t h e r e f o r e u n j u s t i f i a b l e . 

2.3.1 AGENCY AND RESPONSIBILITY 

The essence o f the view p u t f o r w a r d by Hegel and Kant i s 

t h a t t o r e s p e c t someone as a person i s t o r e s p e c t t h e i r 

c a p a c i t y as a r a t i o n a l moral agent. This i s e x c l u s i v e o f 

r e s p e c t f o r c h a r a c t e r . The m i s c r e a n t i s res p e c t e d as a 

person h a v i n g i n some degree a moral c a p a c i t y f o r 

r a t i o n a l and autonomous conduct. There are many dangers 

i n t h i s s o r t o f argument, t h e most obvious o f which i s 

the n o t i o n o f w i l l . The r e t r i b u t i v i s t case i s concerned 

w i t h r a t i o n a l i t y and j u s t i c e . The i n d i v i d u a l ' s d e s i r e 

n o t t o be punished i s dismi s s e d i n terms o f a view about 

what t h e o f f e n d e r would r e a l l y want i n a s t a t e o f 
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augmented r a t i o n a l i t y . The w i l l i n g by the c r i m i n a l o f 

h i s own punishment hinges on an argument about 

h y p o t h e t i c a l r a t i o n a l c h o i c e . I t i s here t h a t the t h e o r y 

o f r e t r i b u t i o n and t h e t h e o r y o f r e h a b i l i t a t i o n c o l l i d e . 

T h i s i s so because r e t r i b u t i v i s m i s c r i t i c a l o f the 

r e h a b i l i t a t i v e model i f o n l y because punishment f o r the 

purposes o f r e h a b i l i t a t i o n i s a d m i n i s t e r e d s u b s t a n t i a l l y 

on t h e b a s i s o f c o n j e c t u r e . Conversely, r e t r i b u t i v i s m 

can show e m p i r i c a l t r u t h ( i . e . t h e g u i l t o f an o f f e n d e r ) 

as t h e f o u n d a t i o n o f i t s p u n i t i v e m o r a l i t y . However, 

such a defence comes unstuck when the f a b r i c o f t h i s 

t h e o r y i s r e c o g n i z e d as be i n g an i d e a l r a t i o n a l i t y t o 

which many are unable or u n w i l l i n g t o accord. 

Consequently, when r e t r i b u t i v i s m i s i l l u m i n a t e d i n t h i s 

way i t s e m p i r i c a l t r u t h becomes l o s t i n the midst o f an 

a b s t r a c t i d e a l . 

2.3.2 EQUIPOISE AND INEVITABILITY 

N o t w i t h s t a n d i n g K a n t i a n c o n s t r u c t i v i s m and Hegelian 

i d e a l i s m , r e t r i b u t i o n remains p a r t o f the c r i m i n a l law i f 

o n l y because p e n a l t i e s are a d m i n i s t e r e d i n r e p l y t o some 

breach o f t h e c r i m i n a l code. However, a v a r i e t y o f 

o b j e c t i o n s t o pure r e t r i b u t i v i s m remain: some r a t i o n a l , 

some e m o t i o n a l . The e m o t i o n a l o b j e c t i o n s t r e a t i t as a 

d i g n i f i e d form o f v i n d i c t i v e n e s s . But, as N i g e l Walker 

suggests: 
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I t i s t r u e t h a t i n p r a c t i c e i t i s sometimes 

d i f f i c u l t t o be sure whether a sentencer i s being 

g e n u i n e l y r e t r i b u t i v e or g i v i n g v e n t t o h i s 

sympathy w i t h the v i c t i m . I n t h e o r y , however, 

t h e r e i s a c l e a r d i s t i n c t i o n between r e a c t i n g t o 

i n j u r y or ou t r a g e and p u n i s h i n g for the breach of 

a rule. Only when t h e l a t t e r i s the reason i s 

the p e n a l t y genuine r e t r i b u t i v e punishment. 

A more s e r i o u s c r i t i c i s m i s the d i f f i c u l t y which occurs 

i n d e c i d i n g what k i n d and what amount o f punishment 

corresponds t o the c u l p a b i l i t y o f t h i s or t h a t o f f e n d e r . 

The d e c i s i o n i n v o l v e s two d i f f i c u l t e s t i m a t i o n s : the 

assessment o f c u l p a b i l i t y , and the p r e d i c t i o n o f the 

amount o f s u f f e r i n g which d i f f e r e n t punishments w i l l 

impose on t h e c r i m i n a l . I t i s e a s i e r t o say t h a t a 

person i s or i s n o t c u l p a b l e than t o determine e x a c t l y 

how c u l p a b l e . The s t r e n g t h s o f impulses, t e m p t a t i o n s and 

p r e s s u r e s which a person was, or may have been, s u b j e c t 

t o can o n l y be a m a t t e r o f c o n j e c t u r e . S i m i l a r l y , the 

gauging o f how much the o f f e n d e r w i l l s u f f e r from 

d i f f e r e n t modes or i n t e n s i t i e s o f p e n a l t i e s i s e q u a l l y 

i n c a l c u l a b l e . 

Consequently, contemporary r e t r i b u t i v i s t s aim not a t 

c o m m e n s u r a b i l i t y b u t a t p r o p o r t i o n a l i t y , s i t u a t i n g 

o f f e n c e s i n a broad spectrum o f punishments n a v i g a t e d by 
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mere e s t i m a t e s o f c u l p a b i l i t y , and a v o i d i n g obvious 

i n c o n s i s t e n c i e s (such as t r e a t i n g l i k e cases u n l i k e ) . I t 

would seem, t h e r e f o r e , t h a t modern r e t r i b u t i v i s t s have 

g i v e n up t h e hope o f matching t h e quantum o f punishment 

d i r e c t l y t o the c u l p a b i l i t y o f the o f f e n d e r . 

2.3.3 TOWARDS A RATIONALE FOR RETRIBUTION 

The most d i f f i c u l t q u e s t i o n f o r the modern r e t r i b u t i v i s t 

i s t h e most b a s i c : what i s the purpose o f i n f l i c t i n g a 

p e n a l t y ? Many moral p h i l o s o p h e r s have w r e s t l e d w i t h t h i s 

q u e s t i o n , and o f f e r e d a v a r i e t y o f answers. As N i g e l 

Walker has suggested, most o f the answers f a l l i n t o one 

o f f o u r groups: 

( i ) Punishment purges t he o f f e n d e r ' s g u i l t by making him 

s u f f e r . T h i s can be t r u e as a p s y c h o l o g i c a l statement. 

Some people f e e l g u i l t y about t he t h i n g s they do; and 

some o f those who f e e l g u i l t y f e e l l e s s g u i l t y i f they 

undergo s u f f e r i n g { c o m p u l s o r i l y , a c c i d e n t a l l y or 

v o l u n t a r i l y ) which t h e y can i n some way l i n k t o the 

o f f e n c e . There are a l s o people who f e e l l e s s censorious 

towards t h e o f f e n d e r who has been made t o s u f f e r f o r an 

o f f e n c e . But these are o n l y p s y c h o l o g i c a l t r u t h s and can 

n o t be a p p l i e d t o a l l o f f e n d e r s or a l l o f those who 

condemn them. They do n o t a l t e r the m a l e f a c t o r ' s 

c u l p a b i l i t y , nor do they s a t i s f y those who want a non-

p s y c h o l o g i c a l reason f o r r e t r i b u t i o n . 
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( i i ) Punishment induces repentance and o t h e r moral 

improvements i n the o f f e n d e r . This i s not t o be confused 

w i t h t h e r e d u c t i v e aim o f r e f o r m : i t r e l i e s on moral 

improvement, n o t b e t t e r behaviour. I f i t i s g r a n t e d t h a t 

t h i s approach can be d i s c r e d i t e d o n l y by showing t h a t i t s 

aims can never be achieved then a j u s t i f i c a t i o n can be 

assembled. A more s e a r c h i n g q u e s t i o n i s whether a 

p e n a l t y i n f l i c t e d on an o f f e n d e r who i s known t o be 

i n c a p a b l e o f moral improvement ( i f such an assessment i s 

p o s s i b l e ) i s j u s t i f i a b l e punishment. I n g e n e r a l , 

however, such a view does n o t seem t o correspond t o what 

i s u s u a l l y meant by r e t r i b u t i o n s i n c e r e t r i b u t i v i s t 

arguments cannot l o o k t o any end a p a r t from r e t r i b u t i o n . 

( i i i ) Punishment i s an e f f o r t t o cancel t he o f f e n c e : t o 

b r i n g about a s t a t e o f a f f a i r s i n which i t i s as i f the 

o f f e n c e had never been committed. This i s sometimes 

p o s s i b l e i n a p h y s i c a l sense. A t h i e f who has s t o l e n 

p r o p e r t y can sometimes be made t o r e t u r n i t . A vandal 

can be made t o pay f o r t he r e s t o r a t i o n o f damage caused. 

However, such s i t u a t i o n s are r a r e . Even i f t he l o s s or 

damage i s o f a k i n d which i s capable o f be i n g p u t r i g h t 

t h e o f f e n d e r u s u a l l y l a c k s t h e resources necessary t o do 

so. S t a t e compensation i s a more e f f e c t i v e method o f 

j u s t i c e i n r e c t i f i c a t i o n : b u t t h i s i s n o t p u n i s h i n g the 

o f f e n d e r . N o t w i t h s t a n d i n g t he n o t i o n o f p h y s i c a l 
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r e c t i f i c a t i o n , c e r t a i n p s y c h o l o g i c a l damage may be 

s u s t a i n e d by t h e v i c t i m s o f such a c t i o n ( i f o n l y because 

t h e i r moral space has been t r a n s g r e s s e d ) which can not be 

negated. I n r e a l i t y , a d i s t i n c t i o n i s o f t e n made between 

p e n a l t y and r e s t i t u t i o n . T his b e i n g t he case t h e r e are 

o n l y c e r t a i n senses i n which a f i n e or p r i s o n sentence 

may cancel t he o f f e n c e , and then i t i s i n a n o n - l i t e r a l 

sense. For example, t h e i n f l i c t i o n o f harm on a 

wrongdoer may be regarded as a symbol o f the 

n u l l i f i c a t i o n t h a t would be p r e f e r r e d t o be r e a l . I f 

t h i s i s t h e case i t i s e x p r e s s i v e n o t r e t r i b u t i v e . This 

i s so because such symbolism c o u l d e x i s t i f people o n l y 

b e l i e v e d t he o f f e n d e r had been punished, whether or not 

he had i n f a c t . 

( i v ) Punishment i s deserved by the o f f e n d e r . Yet an 

immediate problem w i t h t h i s t h e o r y i s found i n the 

semantics o f d e s e r t . I s d e s e r t t o mean r e s p o n s i b i l i t y , 

c u l p a b i l i t y o r simp l e l i a b i l i t y ? Hegel p u t s f o r w a r d the 

id e a t h a t a d e s e r t i s a r i g h t ; b u t t o have a r i g h t i s t o 

have a c l a i m t o c e r t a i n i n t e r e s t s and c o n s i d e r a t i o n s , the 

importance o f which w a r r a n t s t he s u b o r d i n a t i o n o f 

c o n f l i c t i n g v a l u e s and i d e a l s . A r i g h t i s something one 

cl a i m s or n o t , as one wishes, and i t i s o n l y i n s p e c i a l 

c i r c u m s t a n c e s t h a t o f f e n d e r s c l a i m t h e r i g h t t o be 

punished (e.g. when th e y f e e l v e r y g u i l t y , or f e a r 

l y n c h i n g , o r are face d w i t h some o t h e r unpleasant 
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a l t e r n a t i v e , such as i n d e f i n i t e d e t e n t i o n i n a mental 

h o s p i t a l ) . More p l a u s i b l e i s the idea t h a t o f f e n d e r s 

have f o r f e i t e d a r i g h t e.g. the r i g h t t o one's l i b e r t y 

and p r o p e r t y , or the r i g h t n o t t o be d e l i b e r a t e l y made t o 

s u f f e r . However, the n o t i o n o f a f o r f e i t e d r i g h t cannot, 

i n i t s e l f , p r o v i d e t h e p o s i t i v e j u s t i f i c a t i o n t h a t the 

r e t r i b u t i v i s t needs. The n o t i o n o f d e s e r t appears t o 

i n v o l v e t h e b e l i e f t h a t persons who have act e d c u l p a b l y 

should s u f f e r f o r t h e i r a c t i o n s , and t h a t unpunished 

wrongdoing i s somehow a g r e a t e r e v i l than punished 

wrongdoing. A f t e r a l e n g t h y d i s c u s s i o n o f such i s s u e s , 

N i g e l Walker a r r i v e s a t a s a t i s f a c t o r y , though h i g h l y 

g e n e r a l , d e f i n i t i o n o f r e t r i b u t i v i s m accompanied by an 

account o f i t s appeal t o human p a s s i o n : 

...retributive punishment is a penalty imposed in 

fulfilment of a requirement in a rule that it 

should be imposed on those who have infringed a 

r u i e . . . t h i s i s what d i s t i n g u i s h e s i t from mere 

vengeance, which i s i n f l i c t e d f o r em o t i o n a l 

reasons. I t a l s o d i s t i n g u i s h e s i t from 

d e n u n c i a t i o n , which r e q u i r e s o n l y the b e l i e f t h a t 

t h e o f f e n d e r w i l l s u f f e r t he p e n a l t y . I t a l l o w s 

the p e n a l t y t o be p r o p o r t i o n a l r a t h e r than 

commensurate t o c u l p a b i l i t y ; f o r the r u l e need 

not i n s i s t on c o m m e n s u r a b i l i t y . I t p r o v i d e s a 

p s y c h o l o g i c a l e x p l a n a t i o n o f the f e e l i n g t h a t an 
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unpunished i n f r i n g e m e n t i s worse than a punished 

one. Man i s a r u l e - m a k i n g , r u l e - f o l l o w i n g 

a n i m a l , and most o f h i s a c t i v i t i e s - l i n g u i s t i c , 

s o c i a l r e c r e a t i o n a l and sexual - are governed by 

r u l e s o r c o n v e n t i o n s . There i s n o t h i n g l i k e 

c o n f o r m i n g w i t h a r u l e f o r i n d u c i n g a f e e l i n g o f 

p r o p r i e t y or even r i g h t e o u s n e s s . An unpunished 

i n f r a c t i o n means two i n f r a c t i o n s . 

P r o f e s s o r Walker's d e l i n e a t i o n o f r e t r i b u t i o n n e c e s s a r i l y 

p o r t r a y s t h e t h e o r y a t the l e v e l o f minimal agreement. 

T h i s i s so because m u l t i f a r i o u s s t r a i n s o f r e t r i b u t i v i s m 

have e v o l v e d . A l t h o u g h t r u e , however, t h i s d e f i n i t i o n 

has t h e e f f e c t o f making r e t r i b u t i o n p a r t o f any t h e o r y 

which aims punishment a t the g u i l t y . R e t r i b u t i o n f o r b i d s 

the punishment o f the i n n o c e n t and so some views p o s i t 

r e t r i b u t i o n as t h e j u s t i f y i n g purpose o f any system o f 

punishment. This i s d i s t i n c t from those who appeal t o 

some n o t i o n o f r e t r i b u t i o n t o s e t s i d e - c o n s t r a i n t s on the 

p u r s u i t o f c o n s e q u e n t i a l i s t ends. As a r e s u l t , 

r e t r i b u t i o n can o n l y be r e t r i b u t i o n when d i s t i n g u i s h e d 

from f o r w a r d - l o o k i n g methods o f punishment, f o r the 

s t r i c t v e r s i o n o f t h i s t h e o r y f i n d s s u f f i c i e n c y i n 

resp o n d i n g t o an o f f e n c e and, u n l i k e i t s c o m p e t i t o r s , 

shows no concern f o r t h e f u t u r e . 

49 



2.4 REHABILITATION 

I n essence, t h i s i s the n o t i o n t h a t a p r e f e r e n c e f o r 
punishment and r e t r i b u t i o n s hould be r e p l a c e d by an 
approach based upon the idea o f seeking t o r e h a b i l i t a t e 
t h e c r i m i n a l . I n i t s extreme form, i t a s s i m i l a t e s the 
q u e s t i o n o f punishment t o t r e a t m e n t and seeks t o d i s p l a c e 
a m o r a l i z e d view o f punishment based upon j u s t i c e and 
r e t r i b u t i o n . 

The r e h a b i l i t a t i v e i d e a l i s c l e a r l y i n f l u e n c e d by 

assumptions about the n a t u r e o f human behaviour - the 

i d e a t h a t human behaviour i s e x p l i c a b l e i n causal terms. 

I n t h e case o f c r i m i n a l o f f e n d e r s t h e i r l a w - breaking 

behaviour i s t o be seen as the e f f e c t o f causal f a c t o r s , 

whether these be i n the p h y s i c a l and p s y c h o l o g i c a l make­

up o f the i n d i v i d u a l , t he environment w i t h i n which the 

i n d i v i d u a l e x i s t s o r , more p l a u s i b l y , some combination o f 

b o t h o f t h e s e . 

Developments i n p s y c h i a t r y , from r e c o g n i t i o n and c o n t r o l , 

t o u n d e r s t a n d i n g , have e f f e c t i v e l y s h i f t e d t he emphasis 

away from such n o t i o n s o f r e s p o n s i b i l i t y and p e r s o n a l 

d e s e r t . I f behaviour i s taken t o be the r e s u l t o f 

antecedent causes then i t i s a t l e a s t p l a u s i b l e t o 

suggest t h a t t h e i n d i v i d u a l i s n o t r e s p o n s i b l e f o r h i s 

a c t i o n s and i f t h i s i s so, i t i s not c l e a r i n what sense 
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punishment i s deserved. Desert i s a l l o c a t e d o n l y on the 

b a s i s o f r e s p o n s i b i l i t y ; and i t i s t h i s r e s p o n s i b i l i t y 

t h a t i s m i s s i n g i f we accept t h a t human behaviour has 

s u f f i c i e n t c a usal e x p l a n a t i o n . Indeed, r e s p o n s i b i l i t y i s 

a c o n s t i t u e n t p a r t o f t h e i d e n t i t y o f punishment, f o r 

w i t h o u t r e s p o n s i b i l i t y t h e r e cannot be punishment, a t 

l e a s t n o t i n the p r i m a r y sense o f the word. 

T h i s i s a l l v e r y w e l l . Causes can be l i n k e d t o e f f e c t s 

and the p e r i o d o f i n c a r c e r a t i o n used t o r e f o r m the 

m a l e f a c t o r . A word o f c a u t i o n though. The p r e d i c t i v e 

element i n the e x p l a n a t i o n o f c r i m i n a l behaviour i s o f t e n 

used as a b a s i s f o r i n d e t e r m i n a t e sentences f o r those 

o f f e n d e r s whose p r o g n o s i s i s t h a t they are l i k e l y t o be 

o f danger t o s o c i e t y i n the f u t u r e . On t h i s b a s i s , 

i n d i v i d u a l s are punished f o r what i t i s p r e d i c t e d they 

would do as much as f o r what i t has been found out they 

have done. I n d e t e r m i n a t e s e n t e n c i n g f a c i l i t a t e s t h e 

enactment o f t h e t h e r a p e u t i c regime. U n l i k e the 

' j u s t i c e ' approach t o t r e a t l i k e cases a l i k e , 

i n d e t e r m i n a t e s e n t e n c i n g i s more a p p r o p r i a t e s i n c e the 

c a u s a l f a c t o r s which l e d one person t o commit a crime may 

be v e r y d i f f e r e n t from those which l e d another. 

Consequently, r e h a b i l i t a t i v e needs may d i f f e r . 

There i s a l s o the n o t i o n t h a t the r e h a b i l i t a t i v e approach 

i s h u m a n i t a r i a n . Treatment p a t t e r n s are t a i l o r e d t o 
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i n d i v i d u a l needs and problems. Treatment i s 

i n d i v i d u a l i z e d . The t h e o r y i s t h a t i n s t e a d o f being 

s u b j e c t t o some form o f impersonal procedure, the 

p a r t i c u l a r person i s e v a l u a t e d on the b a s i s o f h i s or her 

own needs, i n t e r e s t s , d e s i r e s and problems. Yet t h i s i s 

n o t always t h e case. 

2.4.1 NORMALITY, ACTUALITY AND THE PHILOSOPHY OF SCIENCE 

One c o u l d argue t h a t f a i t h i n the p r e d i c t i v e and 

e x p l a n a t o r y power o f s o c i a l science i s q u i t e misplaced. 

C e r t a i n l y t h e assumptions made by those who embrace 

r e h a b i l i t a t i o n a re h i g h l y n o r m a t i v e . The m a l e f a c t o r ' s 

conduct i s regarded as a symptom o f some p a t h o l o g i c a l 

c o n d i t i o n . A c t i o n s d i v e r g i n g from some co n c e p t i o n o f the 

norm are viewed as m a l f u n c t i o n s o r the r e s u l t o f disease. 

A l t e r n a t i v e l y , a c t i o n s conforming t o what i s normal are 

a s s i m i l a t e d t o good h e a l t h . 

I t i s i m p o r t a n t t o remember t h a t b o t h r e h a b i l i t a t i o n and 

deviance have t o be d e f i n e d a g a i n s t the norms o f the 

s o c i e t y i n q u e s t i o n . This n e c e s s a r i l y b r i n g s the n o t i o n 

o f t he n e u t r a l o r u n i v e r s a l n a t u r e o f science i n t o 

q u e s t i o n , o r r a t h e r i t q u e s t i o n s the e f f i c a c y o f p a i r i n g -

o f f o b j e c t i v e laws a g a i n s t s u b j e c t i v e meanings. However, 

i t c o u l d be argued t h a t the same i s t r u e o f medicine -

t r e a t m e n t and d i a g n o s i s take p l a c e a g a i n s t assumed 

standards o f h e a l t h and i l l n e s s ; y e t t h i s does not seem 
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t o c a s t doubt on the r o l e o f medicine i n our s o c i e t y . 

However, i n t h e words o f Raymond P l a n t : 

. . . t h e r e i s a much h i g h e r degree o f consensus i n 

s o c i e t y about t he types o f p h y s i c a l c o n d i t i o n s 

which c o n s t i t u t e h e a l t h and disease, and t h e r e i s 

a much h i g h e r degree o f agreement t h a t p h y s i c a l 

h e a l t h and the absence o f p h y s i c a l i n j u r y are 

v a l u a b l e t h a n i s t r u e o f what might be c a l l e d 

' s o c i a l h e a l t h ' and 'adequate s o c i a l 

f u n c t i o n i n g ' . I n a p l u r a l i s t i c s o c i e t y t h e r e are 

bound t o be disagreements about standards o f 

behaviour and the e x t e n t t o which we can d e f i n e a 

norm f o r s o c i a l h e a l t h . 

The l e v e l o f disagreement about standards o f behaviour i n 

s o c i e t y would be d i f f i c u l t , i f n o t i m p o s s i b l e t o measure. 

However, g i v e n t h e p o s s i b i l i t y o f a l a c k o f consensus 

about t h e norms o f s o c i e t y , a c o n c e p t i o n o f 

r e h a b i l i t a t i o n d e f i n e d i n terms o f c e r t a i n norms r a t h e r 

t h a n o t h e r s l o s e s i t s s c i e n t i f i c n e u t r a l i t y . At the 

t h e o r e t i c a l l e v e l , t h e r e h a b i l i t a t i v e process r e s t s on 

n o r m a t i v e assumptions, t he q u e s t i o n a b i l i t y o f which has 

been a major cause o f i t s d e c l i n e i n terms o f confidence. 
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2.4.2 REHABILITATION AND THE INDIVIDUAL 

The p r i n c i p a l moral o b j e c t i o n t o r e h a b i l i t a t i o n i s t h a t 

i t appears m a n i p u l a t i v e and not t o r e s p e c t persons as 

persons. I t i s m a n i p u l a t i v e because 'punishment' or 

' t r e a t m e n t ' i s a d m i n i s t e r e d not o n l y on the b a s i s o f 

d e s e r t , b u t on the b a s i s o f how a person can be a l t e r e d 

t o meet s o c i e t y ' s e x p e c t a t i o n s . I t a l s o seems 

m a n i p u l a t i v e i n t h e sense t h a t the p e r i o d o f 

i n c a r c e r a t i o n (a punishment i n i t s e l f ) i s l i n k e d t o the 

n o t i o n o f r e h a b i l i t a t i o n . Consequently, r e l e a s e w i l l 

o n l y come when the o f f e n d e r has s a t i s f i e d a group o f 

e x p e r t s (who may a l l be o f t h e same background, area, 

p o l i t i c a l p e r s u a s i o n , e t c . ) t h a t he i s r e h a b i l i t a t e d -

r e h a b i l i t a t i o n which i s l i k e l y t o be seen i n terms o f the 

moral consensus o f s o c i e t y , or the e x p e r t s ' 

i n t e r p r e t a t i o n o f the moral consensus o f s o c i e t y . Such 

i s the c h a r a c t e r o f r e h a b i l i t a t i o n . P h i l i p Bean p r o v i d e s 

a somewhat s i n i s t e r i l l u s t r a t i o n o f t h i s w i t h the t r a g i c 

case o f George Jackson: 

I n 1960 Jackson a t the age o f 18 was c o n v i c t e d o f 

second degree robbery f o r d r i v i n g a getaway car 

w h i l e a f r i e n d robbed a p e t r o l s t a t i o n o f seventy 

d o l l a r s . Under the C a l i f o r n i a n s t a t e law, which 

c l a i m s t o have t h e most r e f o r m i s t penal code, 

Jackson and h i s accomplice were sentenced t o a 

p e r i o d o f between one year and l i f e imprisonment. 
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A f t e r s e r v i n g t he f i r s t year t he p a r o l e board 

determines when t h e p r i s o n e r should be r e l e a s e d 

on p a r o l e . Under t h a t system, p a r o l e i s gr a n t e d 

when t h e board t h i n k s a p r i s o n e r has been 

s u f f i c i e n t l y reformed t o be l e t o u t . Jackson's 

accomplice was r e l e a s e d i n 1963. Jackson 

remained u n t i l 1970 and subsequently d i e d i n 

p r i s o n . He claimed t h a t h i s p o l i t i c a l b e l i e f s 

p r e v e n t e d him from b e i n g g r a n t e d p a r o l e - he was 

a b l a c k r e v o l u t i o n a r y and as l o n g as he expounded 

those b e l i e f s he was n o t co n s i d e r e d reformed. 

Here we come t o a paradox. The n o t i o n o f r e h a b i l i t a t i o n 

supposedly c e n t r e s on the idea t h a t t r e a t m e n t or r e f o r m 

i s on the b a s i s o f the person. The r e f o r m i s t view s h i f t s 

away from t h e crime emphasizing t h e c h a r a c t e r o f t h e 

c r i m i n a l and, as a consequence, the l e n g t h o f time spent 

i n an i n s t i t u t i o n becomes dependent on a p a r o l e board 

comprised o f e x p e r t s who c l a i m t o know when r e f o r m has 

been achieved. Thus, an o f f e n d e r has t o a c t i n a way 

c o n s i s t e n t w i t h t he norms which d e f i n e r e h a b i l i t a t i o n . 

Those norms r e p r e s e n t t he i n t e r e s t s o f s o c i e t y a t l a r g e , 

and do not n e c e s s a r i l y r e f l e c t the o f f e n d e r ' s own va l u e s . 

T h i s i s so because t h e o f f e n d e r ' s values are seen as 

cj e v i a n t . R e h a b i l i t a t i o n seeks t o harmonize the 

o f f e n d e r ' s system o f va l u e s w i t h t h a t o f c o n v e n t i o n . I n 

r e a l i t y , t h e r e f o r e , t he i n d i v i d u a l i z a t i o n o f t r e a t m e n t 
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i n v o l v e s an emphasis not on the person, but on s o c i e t y as 

a whole. 

A f u r t h e r problem m a n i f e s t s i t s e l f when i t i s remembered 

t h a t t h e punishment i s based upon a p r e d i c t i v e e s t i m a t e 

o f t h e chances o f t h e o f f e n d e r a c t i n g i n a s i m i l a r manner 

ag a i n i n such a way as t o be a danger t o s o c i e t y . Here a 

person may be d e p r i v e d o f h i s l i b e r t y not because o f what 

has been done, but because o f what he i s thought l i k e l y 

t o do: t h i s i s not punishment a t a l l but a p r e s c r i b e d 

t r e a t m e n t . As P l a n t has i t : 

The f a c t t h a t the d e p r i v a t i o n o f l i b e r t y i s 

c a l l e d t h e r a p y i n s t e a d o f punishment does n o t h i n g 

t o d i s g u i s e the s u b s t a n t i v e i s s u e s o f p e r s o n a l 

l i b e r t y and due process o f law which are being 

bypassed i n t h i s k i n d o f procedure, a procedure 

which i s c l e a r l y m a i n t a i n e d as being i n the 

i n t e r e s t s o f s o c i e t y . The moral p r i n c i p l e o f 

r e s p e c t f o r persons i n v o l v e s the idea t h a t a 

person should never be used s o l e l y f o r the 

purposes o f o t h e r s , but as an end i n h i m s e l f . 

C l e a r l y t o t a l k about t h e r a p y i n these 

circumstances g i v e s the i m p r e s s i o n t h a t i t i s 

b e i n g done i n the i n t e r e s t s o f the o f f e n d e r , but 

i t seems c l e a r w i t h t h e i n t r o d u c t i o n o f the 

concept o f 'dangerousness' t h a t the i n t e r e s t s o f 
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s o c i e t y are o b v i o u s l y a t stake and r e s t r a i n t s on 

th e o f f e n d e r are l a r g e l y undertaken i n response 

t o a p r e d i c t e d danger, 

At t he same time r e h a b i l i t a t i o n does not seem t o s i t 

c o m f o r t a b l y w i t h t h e n o t i o n t h a t i t i s inhumane. C l e a r l y 

i t i s the r e h a b i l i t a t i v e i d e a l t h a t l e d penology away 

from t he i d e a o f p h y s i c a l r e t r i b u t i o n . I f being 

h u m a n i t a r i a n means be i n g concerned w i t h p h y s i c a l p a i n 

i n f l i c t e d upon human be i n g s , then t he r e f o r m i s t model has 

some c l a i m t o b e i n g humane. S u r e l y punishment conceived 

i n r e h a b i l i t a t i v e terms i s l i k e l y t o i n v o l v e f a r l e s s 

p h y s i c a l p a i n than would be the case w i t h o t h e r models. 

N e v e r t h e l e s s , i t i s c e r t a i n l y p l a u s i b l e t o suggest t h a t 

t he r e h a b i l i t a t i v e model i s i n s e n s i t i v e t o c e r t a i n o t h e r 

aspects o f h u m a n i t a r i a n i s m , p a r t i c u l a r l y i n the c r u c i a l 

importance o f n o t i o n s o f agency, moral c a p a c i t y and 

r e s p o n s i b i l i t y i n our c o n c e p t i o n o f o u r s e l v e s . 

2.5 DETERRENCE 

T h i s h o l d s t h a t t h e j u s t i f i c a t i o n f o r p e n a l i z i n g o f f e n c e s 

i s t h a t i t reduces t h e i r frequency. The n o t i o n o f 

g e n e r a l d e t e r r e n c e f l o u r i s h e d i n the p e r i o d o f the 

c l a s s i c a l e n l i g h t e n m e n t i n penology a t the t u r n o f the 

e i g h t e e n t h c e n t u r y . The emphasis p l a c e d upon d e t e r r e n c e 
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by t h e c l a s s i c a l penal t h e o r i s t s was not grounded i n the 

range o f e m p i r i c a l f i n d i n g s a v a i l a b l e , but was based on a 

more s u b j e c t i v e f a i t h i n the power o f the law t o 

i n f l u e n c e human behaviour. I t a l s o d i s p l a y e d an 

u n d e r l y i n g element o f r e t r i b u t i v e a p p r o p r i a t e n e s s i n the 

d e t e r m i n a t i o n o f t h e s e v e r i t y o f s p e c i f i c sentences. 

Most commentators are i n agreement t h a t t h e r e are c e r t a i n 

c i rcumstances i n which the e x i s t e n c e o f law (and law 

e n f o r c e r s ) and the s e v e r i t y o f p e n a l t i e s are l i k e l y t o 

d e t e r people from the commission o f crime. Among the 

commonly c i t e d i l l u s t r a t i o n s o f t h i s are the e f f e c t s o f 

t h e i n t r o d u c t i o n or s t i f f e n i n g o f p e n a l t i e s f o r drunken 

d r i v i n g i n B r i t a i n and Scandinavia; and the i n c r e a s e of 

c e r t a i n k i n d s o f crime i n Copenhagen when occupying Nazi 

f o r c e s a r r e s t e d t h e e n t i r e p o l i c e f o r c e i n 1944: w i t h i n 

a s h o r t t i m e t h e crime r a t e rose s h a r p l y , d e s p i t e the 

f a c t t h a t severe p e n a l t i e s were s t i l l p r o v i d e d f o r 

o f f e n d e r s who were caught. However, the i n c i d e n c e o f 

l e s s r a t i o n a l c r i m e s , i n v o l v i n g i r r e s i s t i b l e passions or 

f i t s o f temper ( i . e . murder and sexual o f f e n c e s ) , 

remained more or l e s s s t a b l e . I t i s a l s o easy t o draw on 

common ex p e r i e n c e o f ' r e g u l a t o r y l e g i s l a t i o n ' , whether i n 

terms o f t r a f f i c f l o w i n c i t y c e n t r e s or the c o m p l e t i o n 

o f income t a x r e t u r n s , t o s u p p o r t a g e n e r a l b e l i e f i n the 

d e t e r r e n t e f f e c t o f the law.22 However, the e x t e n t t o 

which such evidence p r o v i d e s a j u s t i f i c a t i o n o f g e n e r a l 
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d e t e r r e n c e as the major aim o f penal p o l i c y must be 

b r o u g h t i n t o q u e s t i o n . 

2.5.1 UTILITARIANISM AND THE RATIONALITY CALCULUS 

Many types o f crim e , i n c l u d i n g many o f the most s e r i o u s 

t o l i f e and p r o p e r t y , are committed i n such emotional 

c i rcumstances or w i t h such a degree o f p r e m e d i t a t i o n t h a t 

c o n s i d e r a t i o n s o f d e t e r r e n c e are almost e n t i r e l y 

i r r e l e v a n t . The German o c c u p a t i o n o f Denmark p r o v i d e s 

evidence f o r t h i s argument. When the German f o r c e s 

d i s p l a c e d t h e Danish p o l i c e t h e r e was an immense r i s e i n 

the number o f r o b b e r i e s , t h e f t s , f r a u d s , e t c . However, 

t h e r e was no comparable r i s e i n murder or sexual crimes. 

While t h i s shows t h a t crime i s reduced c o n s i d e r a b l y by 

the p r o s p e c t o f d e t e c t i o n and presumably punishment, i t 

suggests t h a t d e t e r r e n t methods are o f l e s s v a l u e i n 

r e d u c i n g crimes i n which s t r o n g passions or p s y c h o l o g i c a l 

problems are i n v o l v e d . Yet i t i s i n these more s e r i o u s 

types o f crime t h a t t he c o u r t s use d e t e r r e n t arguments t o 

j u s t i f y severe p e n a l t i e s . K e i t h Bottomley argues t h a t : 

The e x t e n t o f a c c u r a t e knowledge among the 

g e n e r a l p u b l i c , about crime c a t e g o r i e s and normal 

l e v e l s o f s e n t e n c i n g , f a l l s s h o r t o f the 

assumptions necessary t o j u s t i f y a se n t e n c i n g 

p o l i c y t h a t i s s e n s i t i v e t o g e n e r a l d e t e r r e n c e . 

A c o n s i s t e n t theme t h a t runs through t he h i s t o r y 
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o f p e n a l r e f o r m , from the r h e t o r i c a l o u t b u r s t 

a g a i n s t the i r r a t i o n a l i t y o f c a p i t a l punishment 

f o r more than two hundred o f f e n c e s a t the 

b e g i n n i n g o f t h e l a s t c e n t u r y t o the 

s t a t i s t i c a l l y s o p h i s t i c a t e d r esearch o f 

contemporary c r i m i n o l o g i s t s , i s t h a t c e r t a i n t y o f 

d e t e c t i o n i s a more l i k e l y d e t e r r e n t than the 

p r o s p e c t s o f t h e most severe o f punishments when 

(and i f ) caught. 

The v a r i e t y o f f a c t o r s o f a p e r s o n a l , s o c i a l and p u r e l y 

s i t u a t i o n a l or c i r c u m s t a n t i a l k i n d a s s o c i a t e d w i t h 

changes i n the i n c i d e n c e o f c r i m i n a l behaviour i s so 

i n c a l c u l a b l e t h a t i t seems most u n l i k e l y t h a t even q u i t e 

marked changes i n the a p p l i c a t i o n o f the c r i m i n a l law and 

s e n t e n c i n g p r a c t i c e s would have a n y t h i n g more than a 

m a r g i n a l impact on the s i t u a t i o n . The American Friends 

S e r v i c e Committee sum up t h e problem: 

E f f e c t i v e d e t e r r e n c e i s the r e s u l t o f the 

i n t e r a c t i o n o f many v a r i a b l e s : the type o f 

c r i m e , the e x t e n t o f the knowledge t h a t the 

conduct i s a c r i m e , the i n c e n t i v e t o commit 

cr i m e , t h e s e v e r i t y o f the t h r e a t e n e d punishment 

and t h e e x t e n t t o which t h e p e n a l t y i s known, and 

the l i k e l i h o o d t h a t the o f f e n d e r w i l l be caught 

and punished.2^ 
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Thus, t h e r e seems l i t t l e grounds t o con s i d e r g e n e r a l 

d e t e r r e n c e , a t l e a s t i n i t s p u r e l y i n s t r u m e n t a l c a p a c i t y , 

as b e i n g a r e l i a b l e penal measure. 

I t i s i m p o r t a n t t o d i s t i n g u i s h between d i f f e r e n t types o f 

o f f e n d e r when assessing t he d e t e r r e n t e f f e c t o f 

punishment. O p p o r t u n i t i e s t o commit many types o f crime 

are n e i t h e r randomly nor e q u a l l y d i s t r i b u t e d among the 

g e n e r a l p o p u l a t i o n . Moreover, t he l e v e l o f t h r e a t e n e d 

p e n a l t i e s i s o n l y one element i n g e n e r a l d e t e r r e n c e . For 

many m i d d l e - c l a s s persons t he stigma and g e n e r a l s o c i a l 

consequences o f c o n v i c t i o n (e.g. l o s s o f s t a t u s ) are 

und o u b t e d l y more i m p o r t a n t than t he sentence o f the 

c o u r t ; b u t f o r many d e p r i v e d or s o c i a l l y i s o l a t e d persons 

t h i s w i l l n o t be t r u e . 

One o f the i n t e r e s t i n g p a r t s o f the d e t e r r e n c e t h e o r y i s 

t h a t t h e g u i l t y person i s o n l y one o f the t a r g e t s o f 

punishment. Punishment i s d i r e c t e d , above a l l , a t 

o t h e r s : a t a l l the p o t e n t i a l l y g u i l t y . I t can be 

cl a i m e d , t h e r e f o r e , t h a t d e t e r r e n c e i s by n a t u r e 

u t i l i t a r i a n . T h i s i s so because l i k e e v e r y t h i n g e l s e i n 

u t i l i t a r i a n t h e o r y , punishment has t o be guided by 

w e l f a r e - m a x i m i z i n g c o n s i d e r a t i o n s . Crime lowers w e l f a r e 

i n t h a t i t d e p r i v e s i n d i v i d u a l s o f l i f e , p r o p e r t y o r , i n 

th e case o f a s s a u l t o r rape, p h y s i c a l i n t e g r i t y . 
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E q u a l l y , punishment, as the i n f l i c t i n g o f p a i n and 

d e p r i v a t i o n o f v a r i o u s s o r t s , i n v o l v e s p a i n or d i s w e l f a r e 

f o r the c r i m i n a l . The j u s t i f i c a t i o n o f punishment f o r 

t h e u t i l i t a r i a n w i l l l i e i n the t r a d e - o f f t o be made 

between t h e w e l f a r e which w i l l accrue t o s o c i e t y as the 

r e s u l t o f t h e assumed d e t e r r e n t e f f e c t o f punishment, and 

the d i s w e l f a r e e xperienced by the m a l e f a c t o r . I f 

punishment promotes s o c i a l w e l f a r e as the r e s u l t o f i t s 

d e t e r r e n t e f f e c t , t h r o u g h r e f o r m i n g c r i m i n a l s or by 

removing them from s o c i e t y , then i t i s j u s t i f i e d i f t h i s 

degree o f w e l f a r e outweighs t he d i s w e l f a r e o f the 

punishment v i s i t e d upon the c r i m i n a l . Thus, the 

u t i l i t a r i a n views punishment as a c a l c u l u s o f harm where 

s o c i e t y i s t h e b e n e f i c i a r y . 

T h i s k i n d o f c a l c u l a t i o n can take two forms i n 

u t i l i t a r i a n i s m . Under t h e f i r s t , t h e 'act u t i l i t a r i a n 

model', t h e i s s u e o f j u s t i f i c a t i o n would be 

i n d i v i d u a l i z e d so t h a t f o r any i n d i v i d u a l c r i m i n a l a 

judgement would have t o be made, bot h i n terms o f the 

e f f i c a c y o f i n f l i c t i n g punishment and o f i t s i n t e n s i t y , 

apropos s o c i a l w e l f a r e , t a k i n g t he m a l e f a c t o r ' s i n t e r e s t s 

e q u a l l y w i t h a l l o t h e r members o f s o c i e t y . The problem 

w i t h t h i s approach, j u d g i n g punishment by i t s e f f e c t s and 

s i m u l t a n e o u s l y v i e w i n g people as means not ends, i s t h a t 

i t c o u l d appear t o s a n c t i o n t he i n f l i c t i o n o f harm on the 

i n n o c e n t f o r t h e purposes o f u t i l i t y m a x i m i z a t i o n . I f 
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t h e aim o f punishment i n a p a r t i c u l a r case i s t o maximize 

w e l f a r e by means o f d e t e r r e n c e , then i t i s con c e i v a b l e 

t h a t a f u r t h e r commission o f a p a r t i c u l a r s o r t o f crime 

c o u l d be d e t e r r e d by ' p u n i s h i n g ' an in n o c e n t person. 

T h i s c o u l d happen i n a number o f d i f f e r e n t ways. 

R e c i d i v i s m c o u l d be discouraged by aiming t he t h r e a t not 

a t t h e c r i m i n a l b u t a t h i s f a m i l y , or as P l a n t p o i n t s 

o u t : 

I n w a r t i m e . . . i n n o c e n t s c o u l d be k i l l e d i n order 

t o d e t e r subsequent a t t e m p t s t o a t t a c k occupying 

f o r c e s a f t e r one such a t t a c k . This c e r t a i n l y 

happened i n the Second World War i n many cases, 

t h a t o f L i d i c e b e i n g perhaps t he most h a r r o w i n g . 

A l t e r n a t i v e l y t h e innocence o f the person 

i n v o l v e d might be d i s g u i s e d from people a t l a r g e 

and s u b s e q u e n t l y p u n i s h i n g t h i s person might 

d e t e r o t h e r people from c o m m i t t i n g these s o r t s o f 

crimes .̂ ^ 

N o r m a l l y , t h e i n n o c e n t ought n o t or cannot be punished. 

However, t h i s s t r a i n o f u t i l i t a r i a n i s m , which places the 

m a x i m i z a t i o n o f s o c i e t y ' s w e l f a r e a t the top o f a 

h i e r a r c h y o f v a l u e s , d i s p l a c e s i n d i v i d u a l r i g h t s and 

a b s o l u t e moral s t a n d a r d s . Though i t c o u l d be claimed 

t h a t t h i s f a c e t o f u t i l i t a r i a n i s m i n c o r p o r a t e s a r e s p e c t 

f o r persons i n the sense t h a t t h e i n t e r e s t s o f each are 
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counted as equal i n the c a l c u l a t i o n , the f a c t i s t h a t the 

i n t e r e s t s o f t h e i n n o c e n t can be s u b o r d i n a t e d t o an 

o v e r a l l i n c r e a s e i n s o c i a l w e l f a r e . 

Such c o n s i d e r a t i o n s have l e d t o the n o t i o n o f ' r u l e 

u t i l i t a r i a n i s m ' . T h i s school o f thought does not accept 

t h e view t h a t each i n d i v i d u a l a c t i o n has t o be assessed 

i n terms o f i t s u t i l i t y - p r o d u c i n g consequences, but 

r a t h e r t h a t g e n e r a l e q u a t i o n s o f a c t i o n s and c a u s a l i t y 

have t o be assessed. I n the case o f punishment, the 

q u e s t i o n would n o t be whether i n any i n d i v i d u a l case the 

i n d i v i d u a l s hould be punished f o r c o m m i t t i n g a crime, but 

r a t h e r t h e r u l e t h a t p u n i s h i n g crime i n g e n e r a l maximizes 

w e l f a r e . I f the j u s t i f i c a t i o n o f such a r u l e i s i t s 

consequences, then p a r t i c u l a r cases f a l l i n g under the 

r u l e are j u s t i f i e d n o t by the p a r t i c u l a r circumstances o f 

t h a t case, b u t by the a p p l i c a t i o n o f a r t i f i c i a l norms -

g e n e r a l r u l e s f o r m u l a t e d t o enhance w e l f a r e t o the 

utmost. 

From t h i s premise would f o l l o w the c l a i m t h a t such a 

paradigm which a l l o w e d the punishment o f t h e i n n o c e n t 

c o u l d n o t pass the u t i l i t a r i a n t e s t . I f the punishment 

o f t h e i n n o c e n t becomes the norm then the whole o f 

s o c i e t y c o u l d s u f f e r (e.g. from i n s e c u r i t y , a n x i e t y , 

u n c e r t a i n t y or a g e n e r a l l a c k o f c o n f i d e n c e i n the l a w ) . 

T h i s would be t h e case because t h e t e s t a p p l i e s t o a 
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r u l e , as opposed t o a p a r t i c u l a r a c t i o n . I f a l l c o u l d be 

s u b j e c t t o punishment, i r r e s p e c t i v e o f t h e i r a c t i o n s , 

then t h i s would undermine any d e t e r r e n t e f f e c t the 

i n f l i c t i o n o f harm c o u l d have. A c o n s e q u e n t i a l i s t 

e v a l u a t i o n would f i n d such a c t i o n repugnant. Moreover, 

t h e n e c e s s i t y f o r n o t p u n i s h i n g t he i n n o c e n t i s not o n l y 

moral b u t l o g i c a l . To say 'punish' the i n n o c e n t i s t o 

use 'punish' p a r a s i t i c a l l y as a more or l e s s e l e g a n t 

synonym f o r 'cause t o s u f f e r ' . Only t he g u i l t y ( o r those 

b e l i e v e d t o be so) can l o g i c a l l y be punished. 

2.5.2 PRIMARY PUNISHMENT AND UNPRIMARY CONSIDERATIONS 

Here we r e t u r n t o the moral dilemma. I f every moral 

judgement i s c o n d i t i o n a l and p r o v i s i o n a l , then t h e r e i s 

n o t h i n g a b s o l u t e l y wrong i n harming the i n n o c e n t . 

However, i n contemporary s o c i e t y , p u n i s h i n g the inn o c e n t 

i s l o g i c a l l y i m p o s s i b l e s i n c e punishment's c l a i m t o 

l e g i t i m a c y i s founded on g u i l t . Arguments about t he 

j u s t i f i c a t i o n o f punishments are separate from those o f 

the i d e a o f punishment. I t i s p o s s i b l e t o d i s t i n g u i s h 

q u e s t i o n s about t h e j u s t i f i c a t i o n o f a c t i o n s w i t h i n a 

p r a c t i c e from q u e s t i o n s about t he j u s t i f i c a t i o n o f the 

p r a c t i c e i t s e l f . The r u l e l i m i t i n g punishment t o the 

g u i l t y i s t h e r e f o r e d e f i n i t i v e o f the p r a c t i c e o f 

punishment. This i n t u r n would f u r n i s h a system o f 

d e t e r r e n t punishments w i t h a c l a i m t o r e s p e c t t he 

autonomy o f c i t i z e n s . Punishment can be added t o the 
65 



law's demands i n o r d e r t o g i v e those who are not 

s u f f i c i e n t l y impressed by t h e law's moral c l a i m s on them 

p r u d e n t i a l reason t o obey. The t h r e a t e n e d punishment i s 

imposed o n l y i n response t o a breach o f the law - the 

o f f e n d e r ' s conduct p r o v i d i n g t h e j u s t i f i c a t i o n f o r 

c o e r c i o n . 

One o f t h e more obvious c l a i m s t h a t d e t e r r e n c e t h e o r y can 

make i n i t s f a v o u r i s t h a t i t can operate w i t h o u t t he 

i n f l i c t i o n o f harm. This can be thought o f as the 

i n t i m i d a t i o n v e r s i o n o f d e t e r r e n c e . I t can be argued 

t h a t a s t a n d i n g t h r e a t o f punishment i s pr o p e r , and t h a t 

t h e t h r e a t would soon be p e r c e i v e d as empty i f i t were 

n o t made good when a crime i s committed. But having an 

e f f e c t i v e t h r e a t on the one hand and c a r r y i n g i t out on 

the o t h e r , g i v e s r i s e t o two d i f f e r e n t ideas o f 

d e t e r r e n c e , one s t r e s s i n g t h e e f f e c t o f the t h r e a t on 

those who are amenable t o i t , t h e o t h e r s t r e s s i n g the 

e f f e c t o f punishment on those who are n o t . 

The f i r s t v e r s i o n o f d e t e r r e n c e t h e o r y regards the 

i n t i m i d a t i o n o f those who are tempted t o commit a crime 

as b e i n g a s o c i a l n e c e s s i t y t h a t j u s t i f i e s t h e 

i n t i m i d a t i n g t h r e a t , and views t he need t o keep the 

t h r e a t e f f e c t i v e as the j u s t i f i c a t i o n f o r c a r r y i n g i t 

o u t . C r e a t i n g and imposing l i a b i l i t y t o punishment each 
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have s e p a r a t e grounds f o r j u s t i f i c a t i o n i n t h i s t h e o r y , 

y e t t h e r e are problems w i t h b o t h . 

I n o r d e r f o r the w i l l t o crime t o be d e t e r r e d by the 

t h r e a t o f r e p e r c u s s i o n s i t i s necessary f o r t h e r e t o be 

an i n i t i a l t e m p t a t i o n . No doubt some crimes would be 

committed by persons who f o r a time are i n c l i n e d t o a c t 

c r i m i n a l l y because o f some a t t r a c t i v e p r o s p e c t , and i n 

such cases, t h e t h o u g h t o f punishment may leave the 

person f e e l i n g d i s i n c l i n e d when t h e r i s k makes i t seem 

n o t w o r t h w h i l e . But as Hyman Gross p o i n t s o u t : 

I n many cases t h e r e s i m p l y was no t e m p t a t i o n and 

so no o p p o r t u n i t y f o r tho u g h t s o f d i r e 

consequences t o e x e r t t h e i r c o u n t e r v a i l i n g 

i n f l u e n c e . When we are s i n g l e - m i n d e d l y caught up 

i n our c o n t i n u i n g e f f o r t w i t h o u t time f o r 

c o n s i d e r a t i o n , or when we are d r i v e n by f e e l i n g s 

t h a t leave no o p p o r t u n i t y f o r us t o see o u r s e l v e s 

as we may be a t a l a t e r and s o r r i e r t i m e , we do 

not t h e n a c t from t e m p t a t i o n and do not take a 

course t h a t p r o s p e c t s o f punishment might cause 

us t o abandon... 

...most murders... are n o t committed by people 

who are tempted and succumb t o t e m p t a t i o n , but by 

people r u l e d by s t r o n g emotions t h a t remain 

s o v e r e i g n over t h e i r a c t i o n s a t the t i m e , even 
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though i n many cases they c o u l d have chosen t o 

a c t d i f f e r e n t l y e i t h e r by c o n t r o l l i n g t h e i r 

emotions or by c o n t r o l l i n g themselves i n s p i t e o f 

t h e i r emotions. ̂ 7 

Since i n c r e a t i n g and imposing l i a b i l i t y t o punishment no 

d i s t i n c t i o n i s made between those i n s t a n c e s i n which 

i n t i m i d a t i o n might work and the many i n which i t c o u l d 

n o t , i n t i m i d a t i o n does n o t serve t o p r o v i d e a g e n e r a l 

j u s t i f i c a t i o n f o r punishment. Moreover, the law a b i d i n g 

are concerned w i t h whether a course o f a c t i o n i s a g a i n s t 

t h e law, n o t w i t h the p r o s p e c t o f punishment. For those 

among th e law a b i d i n g who w i l l v i o l a t e the l e g a l code i n 

s p i t e o f i t s r e s t r a i n i n g i n f l u e n c e , the p r o v i s i o n f o r 

punishment i s u s e l e s s ; and f o r those who are l a w - a b i d i n g 

and do keep t o t h e law, i t i s needless. Hence, 

punishment cannot be j u s t i f i e d as a measure t o keep the 

l a w - a b i d i n g from c o m m i t t i n g crimes. 

A s e p a r a t e v e r s i o n o f d e t e r r e n c e can be thought o f as 

p e r s u a s i o n . This i s concerned w i t h making a t h r e a t 

e f f e c t i v e i n the f u t u r e f o r the person whom i t has f a i l e d 

t o d e t e r , and the way t o do t h i s , i t i s t h o u g h t , i s by 

b r i n g i n g home the consequences t o the c r i m i n a l . On t h i s 

account, those who have d i s r e g a r d e d the t h r e a t o f 

s a n c t i o n s and broken t h e law are persons who need a more 

m e a n i n g f u l t h r e a t . This i s p r o v i d e d when i n t i m i d a t i o n 
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changes t o p e r s u a s i o n , and what was an a b s t r a c t 

p e r s u a s i o n metamorphoses i n t o a harsh r e a l i t y f o r the 

m a l e f a c t o r t o contemplate i n the f u t u r e . This t h e o r y , 

l i k e t h e i n t i m i d a t i o n v e r s i o n , r e s t s on the assumption 

t h a t persons a r e , i n g e n e r a l , m i n d f u l o f the unpleasant 

consequences t h e y may expect should they commit a crime 

and be apprehended. The circumstances o f many crimes 

b r i n g t h a t assumption i n t o q u e s t i o n . 

A more immediate query would be concerned w i t h the l o g i c 

o f such an h y p o t h e s i s . Punishment cannot be j u s t i f i e d on 

the grounds t h a t i t d e t e r s law breakers i f i t f a i l s t o do 

t h a t . The whole t h r u s t o f the p e r s u a s i o n v e r s i o n leaves 

untouched a q u i t e r e a l i s t i c n o t i o n t h a t t h e r e i s a good 

chance o f g e t t i n g away w i t h crime. Even more i m p o r t a n t , 

punishment has o t h e r e f f e c t s which render i t s lesson 

i n s i g n i f i c a n t . The m i s c r e a n t i s s t i g m a t i z e d i n r e c e i v i n g 

punishment, p a r t i c u l a r l y imprisonment, and because t h i s 

s t igma remains, the p o s t - c r i m i n a l c i t i z e n i s t h e r e f o r e 

d e p r i v e d o f t h e f u l l b e n e f i t s o f l i f e i n a l a w - a b i d i n g 

community: 

There i s a p r o f o u n d l o s s o f s e l f - r e s p e c t , which 

n o r m a l l y r e s u l t s i n h i s b e i n g even l e s s i n c l i n e d 

than b e f o r e t o pursue whatever o p p o r t u n i t i e s f o r 

a decent l i f e are a v a i l a b l e t o him w i t h i n t he 

law. I n the p r i s o n community o f c r i m i n a l s , the 
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v a l u e s , methods, and a m b i t i o n s o f those who l i v e 

w i t h o u t r e s p e c t f o r the law p r e v a i l , and o n l y a 

m i n o r i t y who have r e a l hope o f redeeming 

themselves i n s p i t e o f t h e i r shame and l o s s o f 

s t a t u s can be expected t o r e s i s t these 

c o n s t r a i n t s towards a l i f e o f crime, 

These f a c t o r s b r i n g f o r w a r d a new c o n f i g u r a t i o n o f 

m o t i v e s and goals developed i n the v e r y process o f 

punishment t h a t tends t o weaken the i n f l u e n c e o f f e a r o f 

punishment. Here the sad paradox o f d e t e r r e n t punishment 

i s d i s c o v e r e d , f o r on balance punishment i n i t s t o t a l 

e f f e c t weakens, r a t h e r than s t r e n g t h e n s , the d e t e r r e n t 

f o r c e o f the p r o s p e c t o f f u r t h e r punishment. Since 

punishment i s n o t s u c c e s s f u l i n what, on the p e r s u a s i o n 

t h e o r y , i t p u r p o r t s t o accomplish, and s i n c e the f a i l u r e 

i s a t t r i b u t a b l e t o i n h e r e n t f e a t u r e s o f a p r a c t i c e which 

cannot be expected t o change, punishment on t h i s account 

i s u s e l e s s and cannot be j u s t i f i e d as an a t t e m p t t o make 

the t h r e a t o f the law more c r e d i b l e . 

2.6 SUMMARY 

Punishments have, f o r c e n t u r i e s , been used as a method o f 

c o n t r o l or c o e r c i o n . Since the second h a l f o f the 

seventeen-hundreds imprisonment has become an 
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i n c r e a s i n g l y i m p o r t a n t i n s t r u m e n t o f c r i m i n a l j u s t i c e . 

Though the c o n d i t i o n and management o f p r i s o n s has 

improved, t h e i r purpose i s s t i l l t o p u n i s h . Such 

punishment may i n c l u d e t r e a t m e n t designed t o improve the 

o f f e n d e r , p r o v i d e a regime designed t o d e t e r p o t e n t i a l 

r e c i d i v i s t s , or be p e r c e i v e d s i m p l y as p r o v i d i n g j u s t i c e 

i n response t o an o f f e n c e . However, i t seems t h a t the 

t h e o r y o f punishment espoused by p o l i c y - m a k e r s has a 

s i g n i f i c a n t e f f e c t on the shape and development o f 

c r i m i n a l j u s t i c e programmes and the way i n which j u s t i c e 

i s conceived. Consequently, when a n a l y s i n g p u b l i c p o l i c y 

on punishment i t i s i m p o r t a n t t o bear i n mind the 

p e r c e p t i o n s o f p o l i c y - m a k e r s as w e l l as the performance 

and i n t e n t i o n s o f t h e i r programmes. 
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3. CONTEMPORARY THOUGHT 

I n c r e a s i n g l y , governments and the p u b l i c expect crime t o 

be c o n t r o l l e d t h r o u g h the use o f penal measures as 

d i s t i n c t from e d u c a t i o n a l steps or economic 

r e c o n s t r u c t i o n . I n t h i s chapter the concern i s t o 

examine the i m p l i c a t i o n s o f these e x p e c t a t i o n s and t o 

assess the contemporary responses t o such demands made by 

th e t h r e e main p o l i t i c a l p a r t i e s i n B r i t a i n and the 

a s s o c i a t e d agencies and i n t e r e s t groups. 

From t h e end o f the e i g h t e e n t h c e n t u r y , the p r i s o n has 

been used as the p r i n c i p a l i n s t r u m e n t o f c r i m i n a l 

j u s t i c e . The growth o f the use o f imprisonment i n the 

1990s has l e n t b o t h prominence and r e s i l i e n c e t o the 

p r i s o n i n s p e c t o r a t e , which has a key r o l e i n a n a l y s i n g 

the management and f u n c t i o n s o f i n c a r c e r a t i o n . 

N e v e r t h e l e s s , because o f th e c o n s t i t u t i o n a l p o s i t i o n o f 

the i n s p e c t o r a t e , the e x t e n t t o which i t i s able t o o f f e r 

c r i t i c i s m o f government p o l i c y i s v e r y l i m i t e d . However, 

no t b e i n g i n government, the L i b e r a l Democrats and the 

Labour P a r t y are a b l e n o t o n l y t o c r i t i c i z e e x i s t i n g 

p o l i c y b u t t o o f f e r a l t e r n a t i v e programmes. An 

ex a m i n a t i o n o f t h e i r p o l i c i e s w i l l be u s e f u l s i n c e i t 

w i l l n o t o n l y v e n t the f a u l t s they p e r c e i v e i n e x i s t i n g 

p e n a l p o l i c y b u t w i l l a l s o o f f e r what they see as the 
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j u s t i f i c a t i o n f o r t h e i r d i s a p p r o v a l . The performance and 

shape o f c u r r e n t c r i m i n a l j u s t i c e p o l i c i e s i s the 

r e s p o n s i b i l i t y o f the Co n s e r v a t i v e Government. I t i s 

i m p o r t a n t , t h e r e f o r e , t o examine t h e r a t i o n a l e and 

purpose o f the e x i s t i n g penal system b e f o r e drawing 

c o n c l u s i o n s as t o the adequacy and coherence o f p u b l i c 

p o l i c y on punishment. 

3.1 THE PRISON INSPECTORATE 

I n r e c e n t years t h e approach taken by the Chi e f I n s p e c t o r 

o f P r i s o n s and o t h e r s commissioned t o i n v e s t i g a t e penal 

p o l i c y has been t o emphasize the r e h a b i l i t a t i v e f u n c t i o n 

t h a t p r i s o n s should p l a y w i t h i n the penal system. Most 

r e c e n t l y , H.M. C h i e f I n s p e c t o r o f P r i s o n s , Stephen Tumim, 

has h i g h l i g h t e d t he b e l i e f t h a t p r i s o n has a c o n s t r u c t i v e 

purpose beyond t h a t o f mere containment. Tumim saw the 

p r i s o n s e r v i c e as b e i n g demoralized and u n c l e a r o f the 

r o l e i t s h o u l d p l a y : 

We b e l i e v e t h a t p r i s o n s and the work o f those who 

s t a f f them has s u f f e r e d f o r n e a r l y t h i r t y years 

from a l a c k o f purpose, a l a c k o f b e l i e f t h a t 

t h e y have an i m p o r t a n t r o l e t o p l a y , and a d e a r t h 

o f p r o f e s s i o n a l o r g a n i s a t i o n and e x p e c t a t i o n . ^ 
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T h i s i s perhaps t o be expected g i v e n t h a t the in c r e a s e i n 

th e s i z e o f the p r i s o n p o p u l a t i o n has gone almost hand i n 

hand w i t h i n c r e a s e d crime r a t e s . However, the remedy he 

proposes i s n o t t o ta k e p r e v e n t i v e a c t i o n , l o o k i n g t o the 

causes o f crime and seeking t h e i r removal, b u t t o revamp 

m a n a g e r i a l s t r u c t u r e s w i t h i n p r i s o n a d m i n i s t r a t i o n . 

P r i s o n s are seen as b e i n g regime d r i v e n , where regime i s 

take n t o mean 'the impact o f systems o f a d m i n i s t r a t i o n on 

a l l those who l i v e and work i n pena l e s t a b l i s h m e n t s ' . ^ 

The changes which have taken p l a c e have sought t o enhance 

a c c o u n t a b i l i t y and t o improve p o l i c y c o - o r d i n a t i o n 

between h e a d q u a r t e r s and p r i s o n e s t a b l i s h m e n t s . The 

e f f i c a c y o f these changes would be dubious when s e t i n 

the c o n t e x t o f s t a t e d o b j e c t i v e s , y e t c o n s i d e r a b l e 

advantages c o u l d accrue from such s t r u c t u r a l adjustments 

i n t h e process o f i n t r o d u c i n g p r i v a t e c o n t r a c t o r s i n t o 

t h e p r i s o n s e r v i c e . 

The Tumim r e p o r t c e r t a i n l y d i s p l a y s the view t h a t 

government has t r i p a r t i t e r e s p o n s i b i l i t i e s i n i t s 

o p e r a t i o n o f t h e penal system. The o b j e c t i v e s o f p o l i c y 

are t o e f f e c t i v e l y c o n t a i n those sent t o p r i s o n by the 

c o u r t s , removing t he o f f e n d e r from s o c i e t y w h i l e 

s i m u l t a n e o u s l y g i v i n g f o r c e t o some o f the laws which 

e f f e c t i v e l y guarantee t h e s t a t e ' s e x i s t e n c e . At the same 

t i m e , some l e v e l o f r e s p o n s i b i l i t y f o r t h e p r i s o n e r i s 

shown ( e i t h e r d i r e c t l y or i n d i r e c t l y ) i n t h a t i t i s f e l t 
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t h e p r i s o n e r should be a f f o r d e d the o p p o r t u n i t y t o 

p r e p a r e f o r r e l e a s e . This r e s p o n s i b i l i t y t o the 

i n c a r c e r a t e d can be d i r e c t i n the sense t h a t i t i s the 

p r i s o n e r ' s own w e l l - b e i n g t h a t i s a t s t a k e , or i n d i r e c t 

because the p r i s o n e r ' s p r e p a r a t i o n f o r r e l e a s e i s i n some 

way i n s t r u m e n t a l i n i m p r o v i n g s o c i e t y . C e r t a i n l y 

emphasis seems t o be p l a c e d on r e h a b i l i t a t i o n . 

The f a c i l i t a t i o n o f t h i s form o f r e h a b i l i t a t i o n i s seen 

as a management i s s u e i n v o l v i n g b e t t e r c o - o r d i n a t i o n and 

a more thor o u g h i n t e g r a t i o n o f penal i n s t i t u t i o n s w i t h i n 

t he c r i m i n a l j u s t i c e system. Once a g a i n , s t r u c t u r a l 

change i s seen as the motor o f success and a way o f 

p r o d u c i n g e f f i c i e n c y g a i n s . 

A p r e v i o u s r e p o r t by Tumim on s u i c i d e and s e l f - h a r m i n 

p r i s o n s ^ a l s o l a i d t h e blame a t the door o f the regime 

t a k i n g a m o r a l i s t i c , almost t h e o l o g i c a l approach. Such 

regimes were seen as ' c o r r u p t i n g ' , t e a c h i n g inmates 'how 

t o be i d l e ' and b e i n g p o t e n t i a l l y d e s t r u c t i v e : 

We r e c o g n i s e t h a t f o r many p r i s o n r e p r e s e n t s a 

"doss house", where some are c o n t e n t t o spend 

lo n g p e r i o d s on a bunk, s h e l t e r e d from the 

r e s p o n s i b i l i t i e s o f everyday l i f e . T h is i s no 

p r e p a r a t i o n f o r r e l e a s e and i t i s wrong t o expect 

e v e r y t h i n g t o be p u t r i g h t i n the l a s t few weeks 
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b e f o r e r e l e a s e . Those f o r whom i d l e n e s s has 

become an a c q u i r e d s k i l l and those who cannot 

cope w i t h i n a c t i v i t y need programmes which demand 

e f f o r t , commitment and t h e p r o s p e c t o f 

achievement. 

The P r i s o n Board's statement o f purpose i s as f o l l o w s : 

Her M a j e s t y ' s P r i s o n S e r v i c e serves t he p u b l i c by 

keeping i n custody those committed by the Courts. 

Our d u t y i s t o lo o k a f t e r them w i t h humanity and 

t o h e l p them l e a d l a w - a b i d i n g and u s e f u l l i v e s i n 

custody and a f t e r r e l e a s e . ^ 

From t h i s s tatement one can i d e n t i f y a m i x t u r e o f two 

s t r a i n s o f p e n a l t h o u g h t . The f i r s t i s the n o t i o n o f 

s o c i a l defence: t he idea t h a t s o c i e t y must be p r o t e c t e d 

from wrongdoers. The second seeks t o c o r r e c t or 

r e h a b i l i t a t e t h e o f f e n d e r so t h a t on r e l e a s e the person 

i s no l o n g e r a t h r e a t . 

One immediate d i f f i c u l t y r a i s e d by t h i s approach i s t h a t 

t h e e n t i r e focus o f the s o l u t i o n i s r e t r o a c t i v e . I t 

lo o k s t o a d m i n i s t r a t i v e responses a f t e r a crime has been 

committed. Such a s t r a t e g y i s u n l i k e l y t o remove the 

m a n i f e s t a t i o n o f crime or a m e l i o r a t e the frequency o f 

c r i m i n a l b e h a v i o u r . T h i s i s so because the Government's 
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i n s t i t u t i o n a l response i s dependent on the presence o f 

c r i m i n a l b e h a v iour f o r the e x i s t e n c e o f i t s crime 

r e d u c t i o n p o l i c y . Crime i s taken t o be the antecedent o f 

a d m i n i s t r a t i v e dynamics w i t h i n t he penal system. 

A l t e r n a t i v e l y , i t might be d e s i r a b l e t o see crime 

d e t e c t i o n as t h e mere i d e n t i f i c a t i o n o f those i n need o f 

r e h a b i l i t a t i v e t r e a t m e n t , thus f a c i l i t a t i n g a form o f 

p r o - a c t i v i t y i n t h e second i n s t a n c e . On t h i s 

i n t e r p r e t a t i o n , t he i n i t i a l o f f e n c e i s merely a f a c t ­

f i n d i n g e x e r c i s e and a source o f i n f o r m a t i o n , the p a i n o f 

which must be borne t e m p o r a r i l y , w h i l e the w i l l o f crime 

i s t e r m i n a l l y eroded. 

The problem w i t h t h i s account i s t h a t i t i s not p o s i t i v e . 

I n one sense i t i s a b s t r a c t and i n c o h e r e n t , f o r i t takes 

l i t t l e account o f the f a c t crime i s on the i n c r e a s e , 

e x i s t i n g i n d e p e n d e n t l y o f government i n s t i t u t i o n s . Penal 

i n s t i t u t i o n s can have the d y s f u n c t i o n a l e f f e c t o f 

s t r e n g t h e n i n g t h e r e s i l i e n c e and m o t i v a t i o n f o r crime. 

The house o f c o r r e c t i o n becomes a meeting p l a c e , a 

conference on crime. Offenders may share t h e i r 

e x p e r i e n c e s , i d e n t i f y i n g t he e r r o r s , not o f t h e i r ways, 

b u t o f t h e i r methods.^ They e s t a b l i s h new c o n t a c t s and 

networks. The c r i m i n a l s themselves may produce responses 

t o changes i n government i n s t i t u t i o n s making themselves 

more aware, more s o p h i s t i c a t e d and l e s s d e t e c t a b l e . This 
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i s where the management approach to p r i s o n s f a l l s down, 

f o r w i t h o u t the d e t e c t i o n and i d e n t i f i c a t i o n of the 

o f f e n d e r i n c a r c e r a t i o n becomes redundant or a t b e s t 

i n e f f e c t i v e . 

I n a d d i t i o n to the i n c e n t i v e s s u p p l i e d by the 

s o p h i s t i c a t i o n of the c r i m i n a l f r a t e r n i t y a d i s i n c e n t i v e 

comes i n t o t h e r e c k o n i n g : t h a t o f unemployment. J u s t as 

Tumim l a y s t h e blame f o r moral c o r r u p t i o n i n p r i s o n s a t 

the door o f i n a c t i v i t y , so too must the r e s p o n s i b i l i t y 

f o r s o c i a l d e v i a n c e be p l a c e d i n the m i d s t of 

unemployment. Unemployment p r e c e d e s many cr i m e s and can 

p r o v i d e a r a t i o n a l b a s i s f o r c r i m i n a l a c t i v i t y . ^ With 

l i t t l e or no hope of employment f o l l o w i n g r e l e a s e , a 

p e r s o n may look to c r i m e f o r m a t e r i a l enhancement. 

The a c c e p t a n c e of t h i s p r e m i s e would make the 

contemporary approach to punishment appear c i r c u l a r . I f 

i n c a r c e r a t i o n i s to t r a n s f o r m the c h a r a c t e r of the 

c r i m i n a l a s u c c e e d i n g t r a n s f e r i n t o economic d e p r i v a t i o n 

w i l l r e v e r s e t h i s e f f e c t or a t l e a s t i n i t i a t e the same 

c y c l e once more. I f c r i m e p r e c e d e s punishment, and 

unemployment more or l e s s p r e c e d e s r a t i o n a l crime, then 

t h e r e - i n t r o d u c t i o n of u n d e s i r a b l e economic d e t e r m i n a n t s 

a f t e r r e l e a s e can o n l y p e r p e t u a t e t h i s p l i g h t . On t h e s e 

grounds imprisonment would seem t o a l t e r the w i l l of the 

c r i m i n a l r a t h e r than perform a r e f o r m a t i o n of c h a r a c t e r . 
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Thus, what has the appearance and j u s t i f i c a t i o n of 

r e h a b i l i t a t i o n i s n o t h i n g more than masked d e t e r r e n c e 

3.2 THE LABOUR PARTY - THE POLITICS OF RECONSTRUCTION 

Howard E l c o c k i d e n t i f i e s the f o u n d a t i o n s o f Labour P a r t y 

p e n a l thought: 

S o c i a l i s t penology r e s t s on the premise t h a t 

c r i m e i s t he p r o d u c t o f s o c i a l and economic 

i n e q u a l i t y and d e p r i v a t i o n as w e l l as i n d i v i d u a l 

p s y c h o l o g y . ^ 

I m p l i c i t i n t h i s s t a t e m e n t i s the i d e a t h a t the o f f e n d e r 

i s not n e c e s s a r i l y c u l p a b l e , or a t l e a s t i s not w h o l l y 

c u l p a b l e . To i d e n t i f y a n t e c e d e n t s w i t h i n the c r i m i n a l ' s 

own environment i s t o s h i f t some, i f not a l l , of the 

blame away from the c r i m i n a l and on to s o c i e t y . T h i s 

s u g g e s t s a more a c t i v e approach to crime s i n c e the 

n e c e s s i t y i s p e r c e i v e d not o n l y to respond to crime but 

to t a k e a more p r o - a c t i v e s t a n c e and undermine i t s v e r y 

f o u n d a t i o n s . T h i s w i l l o p e r a t e i n two ways: both a t a 

p s y c h o l o g i c a l and a t a p r a c t i c a l l e v e l . 

The p r a c t i c a l l e v e l i n v o l v e s the d i s s i p a t i o n of what i s 

s e e n as t he r o o t c a u s e s o f c r i m e , t h a t i s to say, a 
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r e c o n s t r u c t i o n of the s o c i a l and economic f a b r i c of 

contemporary s o c i e t y . The Labour P a r t y c i t e s i n n e r - c i t y 

d ecay and unemployment as p a r t i c u l a r s o u r c e s of crime.^ 

The second s t r a t e g i c l e v e l , t h a t of psychology, o p e r a t e s 

i n terms o f d e t e r r e n c e . T h i s mode of d e t e r r e n c e i n c l u d e s 

a s t r o n g e r p o l i c e f o r c e o p e r a t i n g a t the community l e v e l 

i n an e f f o r t to i n c r e a s e the chances of crime d e t e c t i o n . 

Only when the m a l e f a c t o r b e l i e v e s he w i l l be caught can 

t h e thought of punishment e n t e r i n t o the c r i m i n a l 

c a l c u l u s and have a p r e v e n t i v e e f f e c t . A second 

p s y c h o l o g i c a l component would be t h a t of d e t e r r e n c e by 

d e n i a l . T h i s encompasses c e r t a i n p r e v e n t i v e measures 

i n c l u d i n g b e t t e r s t r e e t l i g h t i n g ; the i n t r o d u c t i o n of 

p r o p e r l y funded s e c u r i t y packages f o r c o u n c i l e s t a t e s , 

l o c a l c o u n c i l b u i l d i n g s and f a c i l i t i e s ; and p r o v i d i n g 

more youth f a c i l i t i e s ( n e a r l y 50% of those found g u i l t y 

o f c r i m i n a l o f f e n c e s a r e under 21).^° Presumably, the 

p o t e n t i a l m i s c r e a n t w i l l then e i t h e r be ' g e o g r a p h i c a l l y 

i n c a p a c i t a t e d ' i n a youth c e n t r e , or w i l l be d i s s u a d e d 

from crim e due to a b e l i e f t h a t the planned a c t i v i t y i s 

u n l i k e l y to s u c c e e d . Hence, crime p r e v e n t i o n i s the 

k e r n e l o f L a b o u r ' s s t r a t e g y to reduce c r i m e . 

T h i s i s not to s a y t h a t Labour does not espouse a t h e o r y 

of punishment. Fo r t h o s e who do commit o f f e n c e s t h e r e 

w i l l be punishment. However, the p a r t y does e x h i b i t a 

l a c k of c o n f i d e n c e i n the p r e s e n t p e n a l system 
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e m p h a s i z i n g r e c i d i v i s m as the e x p r e s s i o n of f a i l u r e , and 

r e h a b i l i t a t i o n as the v e h i c l e of change: 

I f punishment i s to be e f f e c t i v e i t must p r o t e c t 

the community a g a i n s t c r i m e b e i n g committed 

a g a i n . C h r o n i c o v e r c r o w d i n g i n our p r i s o n s and 

too few p r i s o n o f f i c e r s means t h a t i n c r e a s i n g l y 

t h e r e i s no time f o r r e h a b i l i t a t i o n to t a k e p l a c e 

i n p r i s o n . P r i s o n m e r e l y becomes a p l a c e where 

the h a b i t o f c r i m e i s r e i n f o r c e d . T h i s i s 

r e f l e c t e d i n the growing p e r c e n t a g e of c r i m i n a l s 

who r e - o f f e n d . 

W i t h i n the Labour P a r t y ' s t h e o r y of punishment t h e r e i s a 

c l e a r i n d i c a t i o n t h a t some degree of r a t i o n a l i t y can be 

assumed on the c r i m i n a l ' s p a r t . The n o t i o n t h a t crime 

can be p r e v e n t e d , by r e d u c i n g the chances of e x e c u t i n g 

the i n t e n d e d a c t or d e t e c t i n g the p e r s o n r e s p o n s i b l e 

through more comprehensive p o l i c i n g , i m p l i e s t h a t such 

measures can have a p s y c h o l o g i c a l e f f e c t on the p o t e n t i a l 

m i s c r e a n t . Though s o c i a l r e c o n s t r u c t i o n may r e v i s e the 

c r i m i n a l s a t t i t u d e i t can l e a v e untouched a p e r s o n ' s 

a p t i t u d e . T h i s too i s t a k e n a c c o u n t o f . The p a r t y i s 

q u i t e aware t h a t not a l l p eople have the a b i l i t y to 

overcome t h e p a s s i o n s and emotions which can a r i s e i n 

g i v e n c i r c u m s t a n c e s and which can f a c i l i t a t e a 

t r a n s g r e s s i o n from l e g a l to i l l e g a l b e h a v i o u r . T h i s 
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p r i n c i p l e i s embraced by the Labour P a r t y ' s r e s o l u t i o n 

( i n r e s p o n s e to the House o f L o r d s S e l e c t Committee 

Report on murder and l i f e imprisonment) to a b o l i s h the 

mandatory l i f e s e n t e n c e f o r murder: 

Murders v a r y g r e a t l y from c a l c u l a t e d k i l l i n g s f o r 

m a t e r i a l g a i n or p o l i t i c a l ends to t h o s e 

committed under g r e a t e m o t i o n a l s t r e s s . Judges 

s h o u l d be a b l e t o r e f l e c t t h e s e v a r i a t i o n s i n 

t h e i r s e n t e n c e s , as they c u r r e n t l y do f o r 

m a n s l a u g h t e r , r e s e r v i n g l i f e imprisonment f o r 

o n l y t h e most h e i n o u s c a s e s . 

Such a s s e r t i o n s l e a d one to wonder which t h e o r y of 

punishment the Labour P a r t y ' s p e n a l thought a c c o r d s w i t h . 

Both r e t r i b u t i v e and u t i l i t a r i a n t h e o r i e s o f punishment 

make one c e n t r a l a s s u m p t i o n : t h a t the o f f e n d e r i s to be 

r e g a r d e d a s r e s p o n s i b l e f o r h i s or h e r a c t i o n s and must 

t h e r e f o r e a c c e p t t h e i r consequences as w e l l as mending 

h i s or her ways. But t h i s i s not the s u b s t a n c e of Labour 

P a r t y p e n a l thought. Assumptions o f c e r t a i n s o c i a l and 

economic a n t e c e d e n t s reduce an o f f e n d e r ' s r e s p o n s i b i l i t y . 

For Labour, the o f f e n d e r may o n l y be h e l d a c c o u n t a b l e f o r 

the e x t e n t to which crime was a c t u a t e d by f r e e w i l l i n 

a d d i t i o n t o e x t e r n a l d e t e r m i n a n t s . Punishment i s 

employed o n l y a s a complement to measures aimed a t 
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r e d u c i n g t h e s e e x t e r i o r m o t i v a t i o n s to c r i m i n a l 

b e h a v i o u r . 

C u s t o d i a l s e n t e n c e s a r e used r e l u c t a n t l y , and m a i n l y f o r 

t h e s u b s i d i a r y purpose of s o c i a l d e f e n c e : 

Labour b e l i e v e s t h a t people s h o u l d be punished 

f o r t h e c r i m e s t h a t t h e y commit. S e r i o u s and 

v i o l e n t c r i m e s d e s e r v e s e v e r e s e n t e n c e s . But we 

b e l i e v e f o r o t h e r o f f e n c e s p r i s o n i s not the most 

a p p r o p r i a t e form o f punishment. 

S i n c e the r a t i o n a l e o f f e r e d f o r punishment i s the 

r e d u c t i o n or e l i m i n a t i o n of r e c i d i v i s m , Labour penology 

tends toward t h a t of r e h a b i l i t a t i o n . To t h i s end, the 

Labour P a r t y ' s White Paper on c r i m i n a l j u s t i c e i s 

c r i t i c a l o f the o p e r a t i o n of the Rehabilitation of 

Offenders Act (1974): 

There i s c o n c e r n t h a t the c u r r e n t l e n g t h s of 

r e h a b i l i t a t i o n p e r i o d s and the t h r e s h o l d f o r 

e l i g i b i l i t y a c t to d e t e r p a s t o f f e n d e r s from 

"going s t r a i g h t " . The whole a r e a of e x c e p t i o n s 

under the A c t needs r e - e x a m i n a t i o n . The Labour 

P a r t y w i l l u n d e r t a k e a r e v i e w of the A c t s i n c e 

w i t h o u t e f f e c t i v e r e h a b i l i t a t i o n and r e s e t t l e m e n t 
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o f e x - o f f e n d e r s the problem of r e - o f f e n d i n g i s 

e x a c e r b a t e d , t h u s f u e l l i n g r i s i n g c r i m e . 

Here we come to the cr u x of Labour's p e n a l thought. The 

c o n f i d e n c e i n s o c i a l and economic r e c o n s t r u c t i o n as the 

f o u n d a t i o n s of moral b e h a v i o u r t o g e t h e r w i t h the d u b i e t y 

a t t a c h e d t o i n c a r c e r a t i o n amalgamate i n the s i m p l e 

m a n i f e s t o a s s e r t i o n t h a t : ' P r i s o n must o f f e r t r a i n i n g 

f o r employment, not f o r c r i m e ' . 

I t would seem, t h e r e f o r e , t h a t the Labour P a r t y i n t e n d to 

t a c k l e c r i m e from both s i d e s , or i n both t e n s e s : b e f o r e 

and a f t e r the c r i m e . T h i s sandwich s o l u t i o n w i l l s e r v e 

t o remove t h e s o c i a l e v i l s t h a t a c t as the d e t e r m i n a n t s 

of c r i m e , and f o r t h o s e who s t i l l f a l l f o u l of the law a 

p r o c e s s o f ( n o t n e c e s s a r i l y c u s t o d i a l ) r e h a b i l i t a t i o n 

w i l l be embarked upon. Co n s e q u e n t l y , crime w i l l be 

sandwiched between two complementary remedies which 

i n t e n d to smother c r i m i n a l b e h a v i o u r both i n terms of 

m o t i v a t i o n and m a n i f e s t a t i o n . 

3.3 THE LIBERAL DEMOCRATS - RE-INSTITUTING CITIZENSHIP 

A c c o r d i n g t o Stephen I n g l e , the l i b e r a l v i s i o n of human 

b e h a v i o u r s u g g e s t s t h a t : 
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B e i n g bound by a common r a t i o n a l i t y , men w i l l 

t e n d t o a c t r e a s o n a b l y i n a j u s t s o c i e t y , or, to 

be more a c c u r a t e , i n a s o c i e t y they deem to be 

j u s t . Good o r d e r , t h e n , would be the normal 

c o n d i t i o n of a l i b e r a l s o c i e t y and the law would 

e x i s t c h i e f l y to p u n i s h and i f p o s s i b l e 

r e h a b i l i t a t e c r i m i n a l s ; such punishment would 

need t o be humane though t h a t i s not to say 

l e n i e n t . 

T h i s would i m p l y t h a t government has c e r t a i n 

r e s p o n s i b i l i t i e s i n the maintenance of law and o r d e r 

beyond t h a t o f mere i n c a r c e r a t i o n f o r s o c i a l p r o t e c t i o n , 

e x t e n d i n g t o the m a n i p u l a t i o n of s o c i a l f a b r i c . T h i s i s 

not to s a y t h a t the L i b e r a l Democrats do not r e c o g n i z e 

t h e need t o p r o t e c t t h e p u b l i c from danger. As they 

s t a t e : 

We a c c e p t . . . t h a t p r i s o n i s r e g r e t t a b l y n e c e s s a r y 

f o r t h e p r o t e c t i o n of the p u b l i c from c e r t a i n 

k i n d s o f s e r i o u s v i o l e n t and s e x u a l o f f e n d e r s . 

However, f o r the m a j o r i t y o f o f f e n d e r s who do not 

r e p r e s e n t a menace but whose b e h a v i o u r 

c o n s t i t u t e s a n u i s a n c e and an u n a c c e p t a b l e 

c h a l l e n g e to s o c i e t y ' s v a l u e s , we a r e c o n v i n c e d 

t h e r e a r e b e t t e r answers, and t h a t p r i s o n i s an 

i n e f f e c t i v e and p r o f o u n d l y damaging e x p e r i e n c e . 
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T h i s m i s t r u s t of i n c a r c e r a t i o n as the v e h i c l e of 

r e c t i t u d e stems from the t h e o r y of r e f o r m a t i o n which they 

espouse. T h i s i s somewhat i r o n i c s i n c e the f o u n d a t i o n s 

o f l i b e r a l i s m d i s p l a y a b e l i e f i n human r a t i o n a l i t y , 

agency and r e s p o n s i b i l i t y which, t o g e t h e r w i t h the 

t r a d i t i o n a l l y a s s o c i a t e d p e n a l t h e o r i e s of r e t r i b u t i o n 

and d e t e r r e n c e , g i v e r e f o r m a t i v e t h e o r y a somewhat 

anomalous complexion. T h i s i s so because i n h e r e n t i n the 

t h e o r y o f r e f o r m i s the n o t i o n t h a t the m a l e f a c t o r i s not 

w h o l l y r e s p o n s i b l e f o r the impugned a c t i o n , i n the s e n s e 

t h a t a r a t i o n a l and r e s p o n s i b l e c a l c u l u s has not been 

u n d e r t a k e n p r i o r to c r i m i n a l a c t i v i t y . Thus, a 

m a n i p u l a t i o n not o f the w i l l , but of the c h a r a c t e r of the 

wrongdoer i s n e c e s s a r y . 

The i n f l i c t i o n of imprisonment i s seen as an i n e f f e c t i v e 

and u n s a t i s f a c t o r y method o f a c h i e v i n g such ends: 

A s e n t e n c e of imprisonment i s e x t r e m e l y 

e x p e n s i v e ; i t i n f l i c t s s u f f e r i n g and h a r d s h i p on 

the p r i s o n e r ' s f a m i l y ; i t removes the 

r e s p o n s i b i l i t y o f the p r i s o n e r making e f f e c t i v e 

r e p a r a t i o n to the v i c t i m ; i t i s m o s t l y 

i n e f f e c t i v e as a r e f o r m measure; i t r e d u c e s the 

o f f e n d e r ' s employment p r o s p e c t s ; and i t i n c r e a s e s 

the c h a n c e s of r e c i d i v i s m . 
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Here, a number of elements a r e i l l u m i n a t e d . P r i s o n 

s e n t e n c e s , w h i c h a r e i n p r i n c i p l e the r e s p o n s i b i l i t y of 

s o c i e t y , a r e c o s t l y and so government s h o u l d seek to 

r e d u c e t h i s s u b s t a n t i a l l y u n n e c e s s a r y f i n a n c i a l burden. 

Punishment i s embraced i n the p r i m a r y s e n s e : the 

o f f e n d e r ' s r e l a t i v e s , s h o u l d not s u f f e r f o r something 

t h e y have not done. The need f o r r e s t o r a t i v e j u s t i c e i s 

h i g h l i g h t e d , s u g g e s t i n g t h a t t h e s t a t e ' s r e s p o n s e to 

c r i m e s h o u l d be m e a n i n g f u l and p u r p o s e f u l , being beyond 

mere r e t r i b u t i o n . Economic d e t e r m i n a n t s i n c r i m i n a l 

a c t i v i t y a r e b r o a d l y i m p l i e d by the need f o r a person to 

f i n d employment f o l l o w i n g punishment. R e c i d i v i s m i s 

i d e n t i f i e d as a b h o r r e n t , and so weight i s g i v e n to 

r e f o r m a t i o n . 

I n the L i b e r a l D e m o c r a t i c system of p e n a l thought t h e r e 

i s a c l e a r v e i n of h u m a n i t a r i a n i s m . They see a 

s i g n i f i c a n t p r o p o r t i o n of d e v i a n t b e h a v i o u r as being a 

r e s p o n s e t o e n v i r o n m e n t a l s t i m u l i : 

. ..the c u r r e n t s t a t e of p r i s o n s i n England and 

Wales r e p r e s e n t s a m a s s i v e s o c i a l e v i l and an 

a f f r o n t to c i v i l i s e d s t a n d a r d s . P r i s o n s do not 

work: t h e y do not reduce the amount of crime but 

r a t h e r c o n t r i b u t e towards i t s i n c r e a s e . Urgent 

s t e p s must be t a k e n , t h e r e f o r e , to reduce the 
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p r i s o n p o p u l a t i o n and to improve c o n d i t i o n s so as 

t o b r i n g them up t o something a p p r o a c h i n g 

c i v i l i s e d s t a n d a r d s . . . We b e l i e v e t h a t the 

e f f e c t o f some of the reforms which we propose 

w i l l l e a d to a c o n s i d e r a b l e r e d u c t i o n i n the 

t o t a l numbers o f t h e p r i s o n p o p u l a t i o n . 

T h i s h u m a n i t a r i a n i s m e x t e n d s to a d m i n i s t r a t i v e 

a r r a n gements i n p e n a l i n s t i t u t i o n s . I n t h e i r l a s t 

e l e c t i o n m a n i f e s t o ^ " the L i b e r a l Democrats p l a c e d 

e mphasis on i m p r o v i n g p r i s o n c o n d i t i o n s i n c l u d i n g p r i s o n 

o f f i c e r s ' morale; e x t e n d i n g the r i g h t s and 

r e s p o n s i b i l i t i e s o f p r i s o n e r s a l o n g the l i n e s recommended 

by the Woolf r e p o r t ; and c r e a t i n g the p o s t of P r i s o n 

Ombudsman. 

Though the p a r t y has put f o rward the need f o r n a t i o n a l 

p l a n n i n g , t h e r e i s s t i l l some f a i t h i n the a b i l i t y of 

human b e i n g s to u n d e r s t a n d and m a n i p u l a t e t h e i r 

e n v ironment f o r a common good. The s u b s t a n c e of L i b e r a l 

D e m o c r a t i c cr i m e c o n t r o l s t r a t e g i e s r e s t s on the 

community. L o c a l a u t h o r i t i e s a r e seen as the u n i t of 

a c t i o n where t h e s e measures a r e deployed. T h i s i n c l u d e s 

g i v i n g l o c a l c o u n c i l s powers t o develop comprehensive 

community c r i m e p r e v e n t i o n programmes, improving s e r v i c e s 

t o v i c t i m s , and e n c o u r a g i n g Neighbourhood Watch and S a f e 

C i t y programmes. P o l i c e p r e s e n c e i n l o c a l communities 
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w i l l be i n c r e a s e d w i t h d e c e n t r a l i z e d budgetary c o n t r o l to 

p o l i c e s u b d i v i s i o n s . 21 

I n i t s f i n a l a n a l y s i s , the L i b e r a l Democrats' a s s a u l t on 

c r i m e would come from above and below. I t would be a 

d u a l s y s t e m of p r o - a c t i v i t y . P o t e n t i a l m a l e f a c t o r s would 

be g i v e n a new v i s i o n w i t h i n t h e i r own s o c i a l c o n t e x t . 

C o n v e n t i o n a l b e h a v i o u r would then be adhered to f o r 

p o s i t i v e r e a s o n s , not m e r e l y because of a t h r e a t e n e d 

m i s c h i e f . The c o n d i t i o n s which e f f e c t i v e l y i n c u b a t e 

c r i m e - t h e a l i e n a t i o n of the i n d i v i d u a l i n an u n j u s t and 

d i s i n t e g r a t i n g community - would be r e p l a c e d by a system 

o f c i t i z e n s h i p and b e l o n g i n g , augmented by the i n s t r u m e n t 

of p a r t i c i p a t i o n . T h i s c o u r s e of a c t i o n would p r e v e n t 

c r i m e from t a k i n g r o o t . The second s t r a n d of pro-

a c t i v i t y s e r v e s to p r e v e n t the r e c u r r e n c e of crime. T h i s 

o c c u r s when a sy s t e m o f r e p r e s s i o n , not of the person but 

of t h e m a l f e a s a n t c a p a c i t y which p o l l u t e s the i n d i v i d u a l , 

e q u i p s t h e o f f e n d e r f o r a r e t u r n to f u l l c i t i z e n s h i p and 

the good o r d e r . C o n s e q u e n t l y , p e n a l f o r e s i g h t from the 

s t a t e and community w i l l p r o v i d e the i n d i v i d u a l w i t h a 

new v i s i o n , a v i s i o n which p r o v i d e s , not a d i s i n c e n t i v e 

to d e v i a n c e but an i n c e n t i v e f o r compl i a n c e . 
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3.4 THE CONSERVATIVE PARTY - MORE OF THE SAME 

To u n d e r s t a n d the d i r e c t i o n of C o n s e r v a t i v e P a r t y p o l i c y 
on law and o r d e r i t i s n e c e s s a r y to comprehend the 
b r o a d e r i d e o l o g i c a l t h r u s t of the Tory movement. 
C o n s e r v a t i v e s r e j e c t the i d e a t h a t s o c i e t y i s some s o r t 
o f machine t h a t can be broken up and r e a s s e m b l e d a t w i l l . 
S o c i e t y , t h e y i n s i s t , i s much more l i k e a l i v i n g 
o rganism. I t i s i n f i n i t e l y complex and i n t e r c o n n e c t e d , 
so t h a t c hanging one p a r t of i t e f f e c t s e v e r y o t h e r p a r t 
and may do so i n a number of u n f o r e s e e n ways, p r o b a b l y 
most of them bad. Sudden or r a d i c a l change i s t h e r e f o r e 
bound to l e a d to d i s a s t e r and chaos because i t s 
consequences cannot be c o n t r o l l e d . C o n s e r v a t i v e s a r e 
t h e r e f o r e s u s p i c i o u s o f change, w h i l e a t the same time 
r e c o g n i z i n g t h a t changing t h i n g s i s from time to time 
n e c e s s a r y . To i l l u m i n a t e the C o n s e r v a t i v e v i s i o n of 
s o c i e t y i t i s n e c e s s a r y to t r a c e the i n e r t i a of h i s t o r y . 
From the C o n s e r v a t i v e p e r s p e c t i v e , a s t a b l e and w e l l 
o r g a n i z e d s o c i e t y i s the work o f c e n t u r i e s . I t i s b u i l t 
out of i n s t i t u t i o n s - such as the f a m i l y , the church, 
p r i v a t e p r o p e r t y , e t c . - and s u s t a i n e d by custom, 
t r a d i t i o n and l o n g - h e l d v a l u e s i n e s t a b l i s h e d p a t t e r n s of 
l i v i n g . 

On t h i s a c c o u n t , the T h a t c h e r y e a r s were something of an 

enigma. W h i l e Margaret T h a t c h e r r e t a i n e d c e r t a i n 
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e l e m e n t s o f t r a d i t i o n a l C o n s e r v a t i s m , such as p a t r i o t i s m 

and s t r o n g government, she a t t a c h e d h e r s e l f to the 

i n t e l l e c t u a l t r a d i t i o n o f n e o - L i b e r a l i s m . At the c e n t r e 

o f t h e s e i d e a s i s a p a s s i o n a t e b e l i e f i n f r e e market 

c a p i t a l i s m and r e d u c i n g the r o l e o f the s t a t e . Though 

th e c u r r e n t prime m i n i s t e r has attempted to r e a s s e r t 

t r a d i t i o n a l C o n s e r v a t i s m , e m p h a s i z i n g t r a d i t i o n a l v a l u e s 

and i n s t i t u t i o n s , the Government's p o l i c i e s remain 

s u b s t a n t i a l l y on the n e o - L i b e r a l t r a c k . 

T h i s i n t e l l e c t u a l m i l i e u has l e n t d i r e c t i o n and impetus 

to C o n s e r v a t i v e penology. At t h i s s t a g e , i t i s worth 

c o n s i d e r i n g the f o l l o w i n g d e s c r i p t i o n of C o n s e r v a t i v e 

p e n a l thought: 

To the C o n s e r v a t i v e , the concept of punishment i s 

r e l a t e d to l i b e r t y w i t h i n an e s t a b l i s h e d o r d e r . 

Each i n d i v i d u a l i s c o n c e i v e d to be a f r e e and 

r e s p o n s i b l e agent and so aware o f the n a t u r e of 

h i s a c t i o n s and t h e i r r e p e r c u s s i o n s . When the 

law i s c o n s c i o u s l y broken, what i s deemed to have 

o c c u r r e d i s a moral o u t r a g e and t h a t c o n s t i t u t e s 

a v i r t u a l d e n i a l o f the c i v i l o r d e r to which the 

i n d i v i d u a l b e l o n g s . I t i s the i n d i v i d u a l who i s 

r e s p o n s i b l e . To blame s o c i e t y or e n v i r o n m e n t a l 

c o n d i t i o n s or a n y t h i n g o t h e r than the i n d i v i d u a l 

i s t o condone r a t h e r than to condemn, so c r e a t i n g 
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a vacuum where no r e a l and v a l i d c r i t e r i a of 

judgement can e x i s t . Government p o l i c y may be 

d e s i g n e d to change p a r t i c u l a r a s p e c t s of s o c i a l 

o r g a n i s a t i o n , but j u s t i c e demands t h a t the law 

must p u n i s h a c t s a c c o r d i n g to the c o n s c i e n c e of 

the community because of what i t i s . I t s 

judgement must not f l o u n d e r on the a b s t r a c t 

p o s s i b i l i t i e s of what s o c i e t y might be l i k e . To 

m a i n t a i n c i v i l i t y , the law must p r o t e c t those who 

a c t c i v i l l y from t h o s e who do not. The purpose 

o f punishment i s not to c r e a t e reformed 

c h a r a c t e r s from g u i l t y men but to p r e s e r v e o r d e r 

through f o r c e . I t i s not the t r a n s f o r m a t i o n of 

s o c i e t y w i t h which the f o r c e of law i s d i r e c t l y 

c o n c e r n e d . 22 

On t h i s a c c o u n t , the emphasis i s on punishment and the 

r i g h t s o f the v i c t i m . S t r e s s i s p l a c e d upon the g u i l t of 

the l a w - b r e a k e r w h i l e s o c i e t y i s f r e e of blame. Where 

cr i m e or d i s o r d e r m a n i f e s t s i t s e l f . C o n s e r v a t i s m l o o k s 

not to the s o c i a l and economic f a b r i c of s o c i e t y f o r 

a n t e c e d e n t s but to the r e s p o n s i b i l i t y of the m a l e f a c t o r . 

Whatever the p u r p o r t e d r e a s o n s f o r d e v i a n c e , punishment 

i s t a k e n t o be an i m p e r a t i v e . Such an approach was 

i n h e r e n t i n the C o n s e r v a t i v e r e s p o n s e to the i n n e r - c i t y 

d i s t u r b a n c e s of 1981 and was t o f i n d e x p r e s s i o n i n the 

r e p o r t on the d i s t u r b a n c e s by Lord Scarman: 
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The s o c i a l c o n d i t i o n s i n B r i x t o n . . . d o not p r o v i d e 

an e x c u s e f o r d i s o r d e r . They cannot j u s t i f y 

a t t a c k s on the p o l i c e i n the s t r e e t s , a r s o n , or 

r i o t . A l l t h o s e who i n the c o u r s e o f the 

d i s o r d e r s i n B r i x t o n and e l s e w h e r e engaged i n 

v i o l e n c e a g a i n s t t h e p o l i c e were g u i l t y of grave 

c r i m i n a l o f f e n c e s which s o c i e t y , i f i t i s to 

s u r v i v e , cannot condone. Sympathy f o r , and 

u n d e r s t a n d i n g o f , the p l i g h t o f young b l a c k 

p e o p l e . . . a r e no r e a s o n f o r r e l e a s i n g young people 

from the r e s p o n s i b i l i t i e s f o r p u b l i c o r d e r which 

t h e y s h a r e w i t h the r e s t o f us - and w i t h the 

p o l i c e . 23 

So C o n s e r v a t i s m p l a c e s the whole blame a t the door of the 

m a l e f a c t o r who, by engaging i n c r i m i n a l b e h a v i o u r , 

becomes l i a b l e f o r punishment. I n terms of crime. 

C o n s e r v a t i s m i s an i d e o l o g y which w i l l i g n o r e the cause 

but not the symptoms. To engage i n a programme of s o c i a l 

r e c o n s t r u c t i o n f o r the purposes o f a l l e v i a t i n g the 

i n c i d e n c e o f c r i m i n a l b e h a v i o u r would be to r e c o n s t r u c t 

C o n s e r v a t i s m . T h i s i s the c a s e because Tory p e n a l p o l i c y 

has a r e a f f i r m a t o r y n a t u r e - an e s p o u s a l of i n d i v i d u a l 

r a t i o n a l i t y and agency r e g a r d l e s s of cause or 

consequence. 
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S o c i a l change can be expensive and, t o some, tumultuous 

and even t h r e a t e n i n g . The a l t e r n a t i v e i s t o use 

punishment as an i n s t r u m e n t o f c o n t r o l . This i s not j u s t 

a p r e d i c t a b l e measure but a l s o a f r e q u e n t l y p o p u l a r one. 

R i s i n g crime i s n o t o n l y more t a n g i b l e than the somewhat 

vague socio-economic f a c t o r s s u r r o u n d i n g human conduct, 

i t i s e l e c t o r a l l y more i m p o r t a n t . G e t t i n g tough w i t h 

c r i m i n a l s may appeal t o i r r a t i o n a l human d e s i r e s f o r 

vengeance. Moreover, the d e c e p t i v e s i m p l i c i t y o f 

r e t r i b u t i v e and u t i l i t a r i a n responses t o c r i m i n a l conduct 

may b o l s t e r p u b l i c a p p r o b a t i o n . As A r t h u r Aughey and 

P h i l i p Norton p o i n t o u t : 'The t r a d i t i o n a l response o f 

h e a v i e r p e n a l t i e s f o r o f f e n d e r s has o f t e n been an ace i n 

t h e C o n s e r v a t i v e pack'.^'^ 

However, i n h e r e n t i n the C o n s e r v a t i v e approach i s a 

problem. The emphasis on the o r g a n i c n a t u r e o f s o c i e t y 

i s i n s u f f i c i e n t t o e x p l a i n deep-seated and r e c u r r e n t 

problems. To s t r e s s s o c i a l and e n v i r o n m e n t a l f a c t o r s i n 

s e e k i n g the genesis o f malfeasance i s not o n l y t o condone 

bu t t o a t t r i b u t e f a u l t t o s o c i e t y i t s e l f - a s o c i e t y o f 

which the C o n s e r v a t i v e P a r t y see themselves as l i v i n g 

exponents. 

Given t h i s preamble. C o n s e r v a t i v e s are under a s e l f -

imposed o b l i g a t i o n t o s t r e s s t h e need t o p u n i s h t h e 

wrongdoer, emphasizing s t i f f e r p e n a l t i e s as p a r t o f t h e i r 
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programme. T h e i r response t o a s p i r a l l i n g crime r a t e i s 

l a r g e l y more o f t h e same. L i t t l e o r no f a i t h i s pla c e d 

i n r e f o r m a t i o n , s i n c e i t i s assumed t h a t the c r i m i n a l 

a c t s on t h e b a s i s o f a c a l c u l u s . However, Conservatism 

does embrace a t h e o r y o f d e t e r r e n c e , p a r t i c u l a r l y a t the 

community l e v e l . On t h i s view, t he c r i m i n a l can be 

d e t e r r e d by a v i g i l a n t community and by the c o u r t s 

t h r o u g h a p o l i c y o f d e t e r r e n t s e n t e n c i n g . I n c r e a s i n g the 

powers a v a i l a b l e t o the c o u r t s i n s e n t e n c i n g those 

c o n v i c t e d o f s e r i o u s crimes has been a f e a t u r e o f t h i s 

C o n s e r v a t i v e Government as o f p r e v i o u s Conservative 

Governments . 

I n h i s speech t o the 110th Con s e r v a t i v e P a r t y Conference 

on October 6 1993, Mic h a e l Howard, the Home S e c r e t a r y , 

boasted t o an e n t h u s i a s t i c audience t h a t i n h i s f i r s t 

f o u r months i n o f f i c e he had extended p o l i c e powers, 

i n c r e a s e d c e r t a i n p e n a l t i e s (which i n some cases i n v o l v e d 

t h e d o u b l i n g o f maximum p e n a l t i e s ) , i n s t i t u t e d s t i f f e r 

sentences f o r r e c i d i v i s t s , and g e n e r a l l y extended the 

scope o f p r i s o n sentences.^6 A f u r t h e r i n d i c a t i o n o f 

Tory f a i t h i n d e t e r r e n c e as a complement t o s o c i a l 

p r o t e c t i o n can be found i n t h i s e x t r a c t from Howard's 

speech: 

We s h a l l no l o n g e r judge t he success o f our 

system by a f a l l i n our p r i s o n p o p u l a t i o n . . . Let 
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us be c l e a r . P r i s o n works. I t ensures t h a t we 

are p r o t e c t e d from murderers, muggers and r a p i s t s 

- and i t makes many who are tempted t o commit 

crime t h i n k t w i c e . . . We s h a l l b u i l d s i x new 

p r i s o n s . They w i l l be b u i l t and managed by the 

p r i v a t e s e c t o r . And I can t e l l you one t h i n g -

B u t l i n s won't be b i d d i n g f o r the c o n t r a c t . A 

rumour g o t out over the summer t h a t I don't t h i n k 

p r i s o n should be a p i c n i c . W e l l I ' l l l e t you 

i n t o a s e c r e t . I don't. That i s why I am 

determined t o ensure t h a t c o n d i t i o n s are decent, 

but a u s t e r e . 27 

This f o l l o w e d on from some o f the pledges made i n the 

1992 C o n s e r v a t i v e m a n i f e s t o . P r i s o n sentences were t o 

be extended, new c r i m i n a l o f f e n c e s c r e a t e d , and the 

c o u r t s and p o l i c e g i v e n more powers. However, i n the 

words o f Aughey and Norton: 

Implementing such r e f o r m s , or more e s p e c i a l l y 

p r o m i s i n g them, i s e l e c t o r a l l y p o p u l a r . But i f 

such reforms f a i l t o have the d e s i r e d e f f e c t . 

C o n s e r v a t i v e s have d i f f i c u l t y i n knowing where t o 

t u r n n e x t . Even a p o l i c y o f more o f the same 

generates demands on resources which can no 

l o n g e r be f u l l y met.^^ 
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T h i s , t h e n , i s t h e dilemma faced by the c u r r e n t 

a d m i n i s t r a t i o n . The C o n s e r v a t i v e P a r t y i s capable o f 

responding t o r i s i n g crime r a t e s by a d v o c a t i n g and 

im p l e m e n t i n g a s t r e n g t h e n e d p o l i c e f o r c e and s t i f f e r 

p e n a l t i e s f o r s e r i o u s o f f e n c e s . I t i s able t o m a i n t a i n a 

p a r t y l i n e on how the l e g a l o r d e r should correspond t o 

the moral consciousness o f the n a t i o n . Yet i t s 

programmes are s t a g n a n t , or a t best i n c r e m e n t a l , w h i l e 

crime becomes i n c r e a s i n g l y buoyant. This d i f f i c u l t y i s 

i n d i g e n o u s t o the C o n s e r v a t i v e P a r t y , and i s i n h e r e n t i n 

i t s p e r c e p t i o n o f the problem. When the response t o a 

p e r p l e x i n g and dynamic problem i s merely i n s t i n c t i v e , the 

s o l u t i o n may become l o s t i n a l a b y r i n t h o f h i s t o r y and 

myth. 

3.5 SUMMARY 

I t appears t h a t t h e c u r r e n t penal system s u f f e r s 

c r i t i c i s m b o t h from w i t h i n and w i t h o u t . The p r i s o n 

i n s p e c t o r a t e f i n d f a u l t w i t h imprisonment i n terms o f 

o r g a n i z a t i o n and management. The Labour and L i b e r a l 

Democrat p a r t i e s are c r i t i c a l o f the Government's 

c r i m i n a l j u s t i c e p o l i c i e s i n terms n o t o n l y o f economy 

and e f f e c t i v e n e s s b u t a l s o i n terms o f the u n d e r l y i n g 

assumptions on which t h e p o l i c i e s are based. However, 

the C o n s e r v a t i v e Government espouse a t h e o r y o f 
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punishment which pays no a t t e n t i o n t o e n v i r o n m e n t a l 

i n f l u e n c e s and p e r c e i v e s t h e c r i m i n a l t o be a r a t i o n a l , 

h e d o n i s t i c b e i n g . A c c o r d i n g l y , penal p o l i c y remains on 

t h e same t a c k w i t h an i n c r e a s e i n the i n t e n s i t y o f 

e x i s t i n g punishments b e i n g seen as the answer. However, 

an i n c r e a s e i n punishment and i n c a r c e r a t i o n r e q u i r e s an 

i n c r e a s e i n the f a c i l i t i e s r e q u i r e d t o achieve t h i s . An 

i n c r e a s e i n f a c i l i t i e s r e q u i r e s an i n c r e a s e i n investment 

and r u n n i n g c o s t s . The s o l u t i o n t o t h i s dilemma i s seen 

as coming from p r i v a t e s e c t o r o p e r a t o r s who are p e r c e i v e d 

by the Government t o be n a t u r a l l y more economical and 

e f f i c i e n t . Consequently, p r i v a t i s a t i o n now embraces 

imprisonment. 
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4. PRIVATISATION AND PRISONS 

4.1 OVERVIEW 

P r i v a t i s a t i o n has emerged as the process by which the 

p r o d u c t i o n o f goods and s e r v i c e s i s t r a n s f e r r e d from the 

p u b l i c t o the p r i v a t e s e c t o r . This e x a m i n a t i o n w i l l 

b e g i n by t a k i n g a b r i e f overview o f the arguments f o r and 

a g a i n s t p r i v a t i s a t i o n b e f o r e c o n s i d e r i n g the i s s u e i n the 

c r i m i n a l j u s t i c e c o n t e x t . 

P r i v a t i s a t i o n expresses the a s p i r a t i o n s and operates 

w i t h i n t h e assumptions o f a l o n g - e s t a b l i s h e d view o f the 

w o r l d . C e n t r a l t o t h a t view i s the c o n v i c t i o n t h a t the 

p r i c e mechanism and market r e l a t i o n s h i p s u s u a l l y p r o v i d e 

the most e f f i c i e n t ways o f a l l o c a t i n g resources and 

managing a f f a i r s . Thus, i t i s assumed t h a t the p u b l i c 

s e c t o r i s w a s t e f u l , i n e f f i c i e n t and u n p r o d u c t i v e . J u l i a n 

Le Grand and Ray Robinson d e t a i l t h e ' i n e f f i c i e n c y ' 

argument: 

S t a t e s e r v i c e s are supposedly i n e f f i c i e n t because 

s e r v i c e s are n o t s u p p l i e d a t minimum c o s t . 

I n d i v i d u a l s i n s t a t e o r g a n i s a t i o n s pursue t h e i r 

own i n t e r e s t s i n t h e same way as i n d i v i d u a l s i n 

p r i v a t e ones do; t h e y a l l want j o b s t h a t are 
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r e w a r d i n g ( i n terms o f money, s t a t u s and power), 

s a t i s f y i n g and secure as p o s s i b l e . However, i n 

t h e i r p u r s u i t o f these ends, p u b l i c employees are 

n o t f a c e d w i t h the same c o n s t r a i n t s as p r i v a t e 

ones; i n p a r t i c u l a r , t h e i r ' f i r m s ' cannot be 

d r i v e n o u t o f business o r be taken over, even i f 

they p r o v i d e an i n e f f i c i e n t s e r v i c e . Hence, they 

w i l l engage i n p r a c t i c e s t h a t serve t h e i r own 

ends a t the expense o f t h e i r c l i e n t s . Hours o f 

work w i l l be reduced, work p r a c t i c e s w i l l be 

i n e f f i c i e n t , wages w i l l be too h i g h , o t h e r 

elements o f r e m u n e r a t i o n such as pensions w i l l be 

too generous, and so o n . i 

A c c o r d i n g l y , proponents o f p r i v a t i s a t i o n c l a i m t h a t 

p r i v a t e s e c t o r o p e r a t i o n s o u t - p e r f o r m t h e i r p u b l i c 

c o u n t e r p a r t s . They are s u b j e c t t o economic d i s c i p l i n e s 

n o t p r e s e n t i n t h e s t a t e s e c t o r , and they are more 

r e s p o n s i v e t o choices made by consumers. At the core o f 

t h i s t h e o r y i s t h e n o t i o n t h a t t h e p u b l i c s e c t o r cannot 

be changed by a c t i o n s o f government o r , a t l e a s t , t h a t 

t h e r e g u l a t i o n which t h e market imposes on economic 

a c t i v i t y i s s u p e r i o r t o any r e g u l a t i o n which r u l e r s can 

d e v i s e and o p e r a t e . 

I n l a r g e measure, p r i v a t i s a t i o n might be seen as an 

i d e o l o g i c a l response t o t h e p e r c e i v e d damaging tendency 
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o f u n i v e r s a l p u b l i c s e r v i c e s : the i n t r o d u c t i o n o f 

mechanisms o f a l l o c a t i o n and d i s t r i b u t i o n t h a t c h a l l e n g e 

market p r i n c i p l e s and m i l i t a t e a g a i n s t s e l f - i n t e r e s t and 

consumerism. 

The case a g a i n s t p r i v a t i s a t i o n s t a r t s from the assumption 

t h a t c o l l e c t i v e p r o v i s i o n i s p o t e n t i a l l y more 

e g a l i t a r i a n , s o c i a l l y r e s p o n s i b l e and democratic than 

s i m i l a r s e r v i c e s p r o v i d e d by the p r i v a t e market.^ The 

f u l l - b l o w n c o l l e c t i v i s t s ' case f o r p u b l i c s e r v i c e s i s 

based i n l a r g e measure on a c r i t i q u e o f the f r e e market 

as i n d i v i d u a l i s t i c , undemocratic, u n f a i r , i n e f f i c i e n t and 

t h e source o f s o c i a l d i v i s i o n s and i n e q u a l i t i e s . 

The advantages seen i n the p u b l i c p r o v i s i o n o f s o c i a l 

s e r v i c e s , by c o n t r a s t , a r e , f i r s t , t h a t they promote 

s o c i a l purpose r a t h e r than i n d i v i d u a l s e l f - i n t e r e s t , and 

s o c i a l i n t e g r a t i o n r a t h e r than i n d i v i d u a l i s t i c 

d i f f e r e n t i a t i o n . Secondly, c o l l e c t i v e c o n t r o l o f s o c i a l 

s e r v i c e s , t h r o u g h a d e m o c r a t i c a l l y e l e c t e d government, 

m i l i t a t e s a g a i n s t the e x p l o i t a t i o n o f those i n need of 

s e r v i c e s by s u p p l i e r s seeking t o maximize t h e i r p r o f i t 

r a t h e r t h a n the s o c i a l good. Because the s t a t e operates 

t o some e x t e n t t o p r o t e c t c i t i z e n s from such 

e x p l o i t a t i o n , government p r o v i d e d s e r v i c e s a l s o e n t a i l a 

p a r t i a l r e d i s t r i b u t i o n o f power. T h i r d l y , c o l l e c t i v e 

s e r v i c e s can d i s t r i b u t e resources a c c o r d i n g t o need, t h a t 
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i s , a c c o r d i n g t o ' s o c i a l ' as opposed t o narrow 'economic' 

p r i o r i t i e s . F o u r t h l y , p u b l i c c o n t r o l f a c i l i t a t e s the 

p r o v i s i o n o f r e g u l a t e d , s t a n d a r d i z e d and e f f i c i e n t 

s e r v i c e s . As Le Grand has i t : 

Because o f the i n h e r e n t c o n t r a d i c t i o n between the 

p r o f i t m o t i v e and meeting need, p u b l i c r e g u l a t i o n 

o f p r i v a t e s e r v i c e s i s not s u f f i c i e n t t o ensure 

t h a t s e r v i c e s o p e r a t e i n t h e i n t e r e s t s o f those 

t h e y are supposed t o serve.^ 

F i n a l l y , p u b l i c s o c i a l s e r v i c e s can c o u n t e r a c t the 

n a t u r a l tendency o f c a p i t a l i s t e n t e r p r i s e t o i n c r e a s e 

i n e q u a l i t i e s i n the d i s t r i b u t i o n o f s t a t u s and 

I n summary, t h e r e are moral and p o l i t i c a l arguments on 

b o t h s i d e s o f the p r i v a t i s a t i o n fence. P r i v a t i s a t i o n i s 

not merely a method o f c o n t r o l l i n g p u b l i c s e r v i c e s but an 

approach t o the t a s k s o f government. I t i s an approach 

which sees no s u b s t i t u t e f o r the market, and which seeks 

t o have done i n the p r i v a t e s e c t o r huge s e c t i o n s o f what 

has h i t h e r t o been done by the s t a t e . I n 1988, the 

P r e s i d e n t o f t h e Adam Smith I n s t i t u t e , Madsen P i r i e , 

c l a i m e d t h a t : 
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P r i v a t i z a t i o n may l o o k from a f a r l i k e t he 

s t r a i g h t f o r w a r d s a l e o f s t a t e a s s e t s . From c l o s e 

i n i t can be seen as an a r r a y o f complex 

p o l i c i e s , each one t a i l o r - m a d e f o r an i n d i v i d u a l 

term o f s t a t e a c t i v i t y , and each designed t o 

a c h i e v e t r a n s f e r t o the p r i v a t e s e c t o r i n a way 

which i s p o l i t i c a l l y r e w a r d i n g as w e l l as 

e c o n o m i c a l l y s u c c e s s f u l . ^ 

To a p p r a i s e P i r i e ' s h y p o t h e s i s i t i s u s e f u l t o e x p l o r e 

p r i v a t i s a t i o n i n t h e p e n o l o g i c a l s e t t i n g . 

4.2 PRIVATISATION AND PENOLOGY 

The p r i v a t i s a t i o n o f p r i s o n s has, f o r a number o f years, 

been the s u b j e c t b o t h o f p o p u l a r concern i n the media, 

and o f academic debate i n the U n i t e d S t a t e s . ^ F o l l o w i n g 

from the American experi e n c e B r i t a i n i s now t r a n s f e r r i n g 

areas o f c r i m i n a l j u s t i c e a d m i n i s t r a t i o n i n t o p r i v a t e 

hands. Such i n i t i a t i v e s have t r i g g e r e d a l i v e l y debate 

i n B r i t a i n ; t he C o n s e r v a t i v e Government i s c l e a r l y i n 

f a v o u r o f the p o l i c y , w h i l e p r i s o n r e f o r m e r s and p r i s o n 

governors remain adamantly a g a i n s t i t . David Saunders-

W i l s o n , A s s i s t a n t Governor o f Her Majesty's Youth Custody 

Centre Hunterscombe, concludes: 
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I t can o n l y be hoped t h a t i n the case o f p r i v a t e 

p r i s o n s [ s i c ] a l l who are i n v o l v e d i n the p r i s o n 

s e r v i c e e x e r t t h e i r utmost i n f l u e n c e t o r e s i s t 

t h i s l a t e s t American phenomenon.'' 

A l t e r n a t i v e l y , some see p r i v a t e p r i s o n s as a form o f 

panacea f o r the many-fold problems c u r r e n t l y experienced 

w i t h r e g a r d t o i n c a r c e r a t i o n as a form o f punishment. 

That c o m p e t i t i v e commercial c o n t r a c t s w i l l achieve b e t t e r 

r e s u l t s i n p r i s o n s i s almost taken f o r g r a n t e d , and the 

b e n e f i t s o f p r i v a t i s a t i o n are p e r c e i v e d t o be f a r more 

e x t e n s i v e : 

The r e a l advantage o f determined p r i v a t i s a t i o n o f 

p r i s o n s i s t h e s a t i s f a c t o r y r e s u l t s t h a t c o u l d be 

achieved i n redeeming and r e - e d u c a t i n g the 

p r i s o n e r s . ^ 

Throughout t h i s a n a l y s i s a t w o - f o l d argument i s put 

f o r w a r d . F i r s t i t i s urged t h a t p r o l o n g e d p r i v a t e 

e n t e r p r i s e and the improvement o f p r i s o n c o n d i t i o n s are 

f u n d a m e n t a l l y i n c o m p a t i b l e . Though p r i v a t e f i r m s may 

have the a b i l i t y t o b r i n g about a h i g h e r s t a n d a r d o f 

p r i s o n c o n d i t i o n s , t h i s i s u n l i k e l y t o p e r s i s t i n the 

f u t u r e due t o a p e r p e t u a l tendency towards c o s t 

r e d u c t i o n . A second and more fundamental argument can be 

p u t f o r w a r d t h a t t h i s area o f the a d m i n i s t r a t i o n o f 
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j u s t i c e i s n o t s u i t e d f o r p r i v a t e i n v o l v e m e n t , and t h a t 

such i n v o l v e m e n t erodes a k e r n e l o f a c t i v i t y t h a t should 

be e x c l u s i v e t o government alone. 

The p r i v a t e management o f B r i t i s h p r i s o n s i s n o t h i n g new. 

I n m edieval t i m e s , t h e r e was n o t what today would be 

c a l l e d a n a t i o n a l p r i s o n system (a group o f p r i s o n s 

f i n a n c e d and a d m i n i s t e r e d d i r e c t l y by a c e n t r a l 

government). T h e o r e t i c a l l y , a l l t he p r i s o n s i n the 

c o u n t r y ( c o u n t y g a o l s , m u n i c i p a l p r i s o n s or p r i s o n s h e l d 

by e c c l e s i a s t i c a l and s e c u l a r l o r d s ) belonged t o the 

Kin g , however no g r a n t s were made from the n a t i o n a l 

exchequer towards t h e i r r u n n i n g expenses, and so p r i s o n s 

were expected t o be s e l f - s u p p o r t i n g . Gaol keepers, who 

were u s u a l l y a p p o i n t e d by t h e s h e r i f f s , took on so 

dangerous a j o b n o t out o f a sense o f duty b u t i n order 

t o make a p r o f i t . A fee system evolved whereby p r i s o n e r s 

had t o pay b o t h f o r t h e i r admission and r e l e a s e . During 

t h e i r p e r i o d o f i n c a r c e r a t i o n p r i s o n e r s were expected t o 

pay, t o the b e s t o f t h e i r f i n a n c i a l a b i l i t i e s , f o r food, 

bedding and o t h e r d a i l y n e c e s s i t i e s . ^ 

However, t h e medieval system bears l i t t l e or no 

resemblance t o t h e in v o l v e m e n t o f the p r i v a t e s e c t o r i n 

c r i m i n a l j u s t i c e i n B r i t a i n . T his form o f p r i v a t i s a t i o n 

can be t r a c e d back t o the p r o p o s a l s o f Jeremy Bentham i n 

Panopticon (1791). The 'Panopticon' c e n t r e s on an 
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a r c h i t e c t u r a l p l a n f o r p r i s o n s , b e i n g a c i r c u l a r b u i l d i n g 

i n which inmates p e r c e i v e t h a t t h e y are under co n s t a n t 

s u r v e i l l a n c e . A c c o r d i n g t o the Bentham p r o p o s a l : 

...he was t o be p a i d an annual allowance f o r one 

thousand p r i s o n e r s ; t h a t allowance would be 

m a i n t a i n e d , even i f inmate numbers f e l l . 

A d d i t i o n a l l y , he was t o r e c e i v e t h r e e - q u a r t e r s o f 

th e p r o f i t s from t h e p r i s o n e r s ' l a b o u r ( t h e 

remainder g o i n g t o the p r i s o n e r s themselves). I n 

r e t u r n he undertook t o feed and c l o t h e t he 

p r i s o n e r s , p r o v i d e beds and bedding, m a i n t a i n a 

warm and s a n i t a r y b u i l d i n g and employ s t a f f 

( i n c l u d i n g a clergyman, a surgeon, and a number 

o f s c h o o l - m a s t e r s ) . 1° 

Bentham's p r o p o s a l s were r e j e c t e d , but he c a l c u l a t e d i n 

1813 t h a t , had t h e Government gone ahead w i t h the 

o r i g i n a l c o n t r a c t , he would then have accumulated p r o f i t s 

o f £689,062 10s." A f t e r a p e r i o d o f two c e n t u r i e s o f 

near unquestioned acceptance o f the s u p e r i o r i t y o f penal 

a d m i n i s t r a t i o n by l o c a l and c e n t r a l s t a t e o f f i c i a l s ^ ^ the 

concept o f a d m i n i s t e r i n g p r i s o n s along these l i n e s has 

re-emerged. The l a t t e r day emergence o f p r i v a t e p r i s o n s 

i s t r a c e d by Shaheen Borna t o t h e U.S.A. i n 1975 when the 

Radio C o r p o r a t i o n o f America (R.C.A.) S e r v i c e Company s e t 

up t h e W e a v e r s v i l l e U n i t , Pennsylvania, housing about 
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t w e n t y j u v e n i l e d e l i n q u e n t inmates. She contends t h a t 

t h e l i m i t e d p r o f i t s made on t h i s c o n t r a c t should cause i t 

t o be c h a r a c t e r i s e d as a p h i l a n t h r o p i c , or p u b l i c 

r e l a t i o n s move by t h e company. Since then, the scope 

o f p r i v a t e p r i s o n management has snowballed. Though the 

e x a c t scope o f p r i v a t e p r i s o n management i s not 

a l t o g e t h e r c l e a r ^ * i t would seem t h a t t h e r e are under 

f i f t y c o r r e c t i o n a l i n s t i t u t i o n s under p r i v a t e o p e r a t i o n 

or ownership. 15 There are t e n Federal c o n t r a c t s , 

p r e d o m i n a n t l y between t h e I m m i g r a t i o n and N a t u r a l i z a t i o n 

S e r v i c e (I.N.S.) and management companies. The remaining 

c o n t r a c t s are a t s t a t e and county l e v e l , p r e d o m i n a n t l y 

f o r t he d e t e n t i o n o f j u v e n i l e s , though t h e r e are some 

minimum and medium-security a d u l t f a c i l i t i e s . By f a r 

the most n o t a b l e o f the p r i v a t e companies i s the 

C o r r e c t i o n s C o r p o r a t i o n o f America (C.C.A.). As Robert 

P o r t e r has i t : 

C C A . seems t o see the area o f p r i s o n management 

as a p o t e n t i a l l y l u c r a t i v e one; i t has b i d a l b e i t 

u n s u c c e s s f u l l y , f o r the management o f the e n t i r e 

Tennessee S t a t e p r i s o n system... Others have 

been i n s p i r e d by the company's success. A number 

o f c o m p e t i t o r s have appeared such as Wachenhut 

and B e h a v i o u r a l Systems (South-West). 

Furthermore i n v e s t o r s seem t o be impressed, 

C.C.A.'s founder Thomas Beasley has found backing 
111 



f o r t h e i s s u e o f t e n m i l l i o n d o l l a r s w o r t h o f new 

s h a r e s i n C C A . i n B r i t a i n . 

The r e a s o n f o r t h i s e n t h u s i a s m i s t h e s i z e o f t h e p r i s o n 

m a r k e t , e s t i m a t e d t o be w o r t h t e n b i l l i o n d o l l a r s . I t 

i s no s u r p r i s e t h e r e f o r e t h a t C C A . has j o i n e d a 

c o n s o r t i u m a l s o i n c l u d i n g S i r R o b e r t M c A l p i n e and Sons, 

and John Mowlem and Company, w h i c h i s s u b m i t t i n g 

p r o p o s a l s t o B r i t a i n t o b u i l d and manage p r i s o n s . 

I n B r i t a i n , p r i v a t e i n v o l v e m e n t was i n i t i a l l y t h o u g h t t o 

be q u i t e i m p o s s i b l e . However, i n a s h o r t space o f t i m e 

i t has g a i n e d w i d e s p r e a d s u p p o r t . I n j u s t e i g h t e e n 

months t h e f o r m e r Home S e c r e t a r y , D o u g l a s H u r d , moved 

f r o m d i s m i s s i n g t h e i d e a as u n a c c e p t a b l e t o a n n o u n c i n g 

t h a t t h e r e i s no o b j e c t i o n i n p r i n c i p l e t o a p r i v a t e 

company r u n n i n g a remand c e n t r e . 

G i v e n t h i s p r e a m b l e , t h e q u e s t i o n a r i s e s as t o why 

f e d e r a l and s t a t e g o v e r n m e n t s i n t h e U n i t e d S t a t e s o v e r 

t h e p a s t decade o r so, and now t h e Government i n B r i t a i n , 

have d e p a r t e d f r o m t h e wisdom o f two c e n t u r i e s and t a k e n 

so r a p i d l y t o t h e i d e a o f p r i v a t e c o n t r a c t o r s r u n n i n g 

t h e i r p r i s o n s ? I d e a l l y t h e p r i m e m o t i v a t i o n w o u l d be 

c o m p e l l i n g e v i d e n c e t h a t b e t t e r p r i s o n s w o u l d r e s u l t f r o m 

p r i v a t e management. T h e r e has c e r t a i n l y been a marked 

t r e n d t o w a r d s p r i v a t i s a t i o n g e n e r a l l y i n b o t h c o u n t r i e s . 
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I n B r i t a i n t h i s has o f t e n t a k e n t h e f o r m o f 

d e n a t i o n a l i z a t i o n , t h e s a l e o f B r i t i s h Telecom and 

B r i t i s h Gas b e i n g two o f t h e most o b v i o u s e x a mples. I n 

t h e U.S. p r i v a t i s a t i o n has been u s e d t o d e l e g a t e 

f u n c t i o n s t r a d i t i o n a l l y e x e c u t e d by g o v e r n m e n t a l o n e , f o r 

e x ample r e f u s e c o l l e c t i o n . 2 0 However, as P o r t e r c l a i m s , 

t h e ' p r i v a t i s a t i o n o f p r i s o n s i s t h e f i r s t i n s t a n c e o f 

B r i t a i n d e l e g a t i n g s uch a f u n d a m e n t a l Government 

f u n c t i o n ' . 2 1 He goes on: 

The movement t o w a r d s p r i v a t i s a t i o n i n a l l 

c i r c u m s t a n c e s can r e a l l y be seen as a r e s p o n s e t o 

t h e a p p a l l i n g c r i s e s i n c o r r e c t i o n s b e i n g 

e x p e r i e n c e d on b o t h s i d e s o f t h e A t l a n t i c . 

O v e r c r o w d i n g i s a t t h e h e a r t o f t h e m a t t e r . Law 

and o r d e r l o b b y i s t s c a l l f o r more and l o n g e r 

p r i s o n s e n t e n c e s and l e g i s l a t o r s and j u d i c i a r i e s 

seem t o r e s p o n d . 22 

M i c k Ryan and Tony Ward i l l u m i n a t e t h e A m e r i c a n p l i g h t : 

I n t h e USA t h e p r i s o n s y s t e m was a l r e a d y u n d e r 

s e v e r e s t r a i n i n t h e e a r l y 1980s. As a 

c o n s e q u e n c e , m e d i c a l , s a n i t a r y and o t h e r 

e s s e n t i a l s e r v i c e s c o u l d n o t be g u a r a n t e e d , w h i l e 

o t h e r l e s s e s s e n t i a l s e r v i c e s s uch as e d u c a t i o n a l 

c l a s s e s were s e v e r e l y c u r t a i l e d . A B u r e a u o f 
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J u s t i c e S t a t i s t i c s Bulletin r e p o r t e d t h a t a t 

l o c a l l e v e l 22 p e r c e n t ( 1 3 4 ) o f A m e r i c a ' s 

l a r g e s t j a i l s ( t h o s e w i t h a c a p a c i t y o f o v e r 100) 

w e r e u n d e r c o u r t o r d e r i n 198A t o expand c a p a c i t y 

o r r e d u c e t h e number o f i n m a t e s h e l d and 24 p e r 

c e n t ( 1 5 0 ) were u n d e r c o u r t o r d e r t o i m p r o v e one 

o r more o f t h e i r c o n d i t i o n s o f c o n f i n e m e n t . 

T h r e e y e a r s l a t e r a r e s e a r c h b r i e f f r o m t h e 

B u r e a u a l s o r e p o r t e d t h a t 60 p e r c e n t o f a l l 

s t a t e s w e r e u n d e r c o u r t o r d e r t o r e d u c e p r i s o n 

o v e r c r o w d i n g . I n an a t t e m p t t o a l l e v i a t e t h i s 

c h r o n i c o v e r c r o w d i n g and t o c omply w i t h c o u r t 

o r d e r s t h e 1980s w i t n e s s e d one o f t h e b i g g e s t 

p r i s o n b u i l d i n g programmes i n A m e r i c a n h i s t o r y ; 

a t one t i m e more t h a n a h u n d r e d new f a c i l i t i e s 

w e r e p l a n n e d a t an e s t i m a t e d c o s t o f 3.5 b i l l i o n 

d o l l a r s . The i m p a c t o f t h i s p l a n n e d i n v e s t m e n t 

has y e t t o m a t e r i a l i z e . 2^ 

The D i r e c t o r o f t h e US D e p a r t m e n t o f J u s t i c e p a i n t e d a 

d e s p e r a t e p i c t u r e , a r g u i n g t h a t t h e p e n a l c r i s i s has 

s t r u c t u r a l r o o t s : 

The c r i s i s i n o u r s t r e e t s has become t h e c r i s i s 

i n o u r p r i s o n s . Fear o f c r i m e and i n c r e a s e d 

v u l n e r a b i l i t y have h a r d e n e d p u b l i c a t t i t u d e s and 

l e d t o h i g h e r p e n a l t i e s f o r c r i m i n a l s . The 
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number o f c r i m i n a l s i n p r i s o n p a s s e d t h e h a l f 

m i l l i o n mark l a s t y e a r , an i n c r e a s e o f 50 p e r 

c e n t i n f i v e y e a r s . S t r u g g l i n g t o keep pace w i t h 

t h e p r i s o n e x p l o s i o n [some] S t a t e s a r e c u r r e n t l y 

u n d e r c o u r t o r d e r t o r e d u c e t h e o v e r c r o w d i n g o r 

r u n t h e r i s k o f r e l e a s i n g h a r d e n e d c r i m i n a l s 

b e f o r e t h e end o f t h e i r p r i s o n term.^'^ 

W h i l e B r i t i s h p r i s o n s a r e p r o t e c t e d f r o m s i m i l a r l e g a l 

c h a l l e n g e s , i t s p r o b l e m s a r e n o t d i s s i m i l a r . The p r i s o n 

p o p u l a t i o n has r e a c h e d r e c o r d l e v e l s and t h e r e i s s e v e r e 

o v e r c r o w d i n g . I n an a t t e m p t t o r e l i e v e t h i s o v e r c r o w d i n g 

t h e P r i s o n S e r v i c e ( w h i c h became a 'Next S t e p s ' E x e c u t i v e 

Agency f r o m A p r i l 1 1993) l a u n c h e d i t s b i g g e s t p r i s o n 

b u i l d i n g programme t h i s c e n t u r y . A t o t a l o f t w e n t y - s i x 

new p r i s o n s i s p l a n n e d , o f w h i c h s i x a r e a l r e a d y b u i l t 

and i n u s e . An e x t e n s i v e programme o f r e f u r b i s h m e n t has 

a l s o been u n d e r t a k e n i n an e f f o r t t o b r i n g e x i s t i n g 

p r i s o n s t o c k up t o s t a n d a r d . ^ 5 Thus, as Ryan and Ward 

p o i n t o u t : 

The e x p a n s i o n o f t h e p r i s o n s y s t e m on b o t h s i d e s 

o f t h e A t l a n t i c i s u s i n g v a l u a b l e f i n a n c i a l 

r e s o u r c e s , r e s o u r c e s w h i c h t h e B r i t i s h and 

A m e r i c a n g o v e r n m e n t s w o u l d p r e f e r t o l e a v e i n t h e 

t a x - p a y e r ' s p o c k e t . I t i s m a i n l y because o f t h i s 

t h a t t h e r e i s t a l k o f p r i v a t e s e c t o r i n v o l v e m e n t 
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i n t h e d e l i v e r y o f p u n i s h m e n t , w h i c h i t i s hoped 

w i l l h e l p t o r e d u c e what g o v e r n m e n t s w i l l have t o 

spend on t h e i r r e s p e c t i v e p r i s o n s y s t e m s . 

M o r e o v e r , e x p a n d i n g t h e p r i s o n s y s t e m i s t a k i n g 

f a r l o n g e r t h a n b o t h g o v e r n m e n t s w o u l d l i k e o r 

can a f f o r d , so an a d d i t i o n a l a t t r a c t i o n o f 

p r i v a t e s e c t o r i n v o l v e m e n t i s t h e c l a i m t h a t i t s 

i n v o l v e m e n t w i l l speed up t h e p r o v i s i o n o f 

a d d i t i o n a l p r i s o n p l a c e s . 26 

A c c o r d i n g t o t h e C o u n c i l o f E u r o p e , on F e b r u a r y 1 s t 1990 

t h e r e were more p e o p l e i n p r i s o n i n t h e U n i t e d Kingdom, 

b o t h i n a b s o l u t e numbers and r e l a t i v e t o i t s o v e r a l l 

p o p u l a t i o n , t h a n any o t h e r West European member s t a t e o f 

t h e C o u n c i l . 2 7 The U.K. p r i s o n p o p u l a t i o n was 53,182. 

P o r t e r a l s o p o i n t s t o t h e d e v e l o p m e n t o f t h i s p r o b l e m 

s t a t i n g t h a t i n A u g u s t 1985 t h e p r i s o n p o p u l a t i o n f o r 

E n g l a n d and Wales was 48,100, whereas r e s o u r c e p l a n n i n g 

and management was f o r a p o p u l a t i o n n o t e x c e e d i n g 

45,000.28 The N a t i o n a l A s s o c i a t i o n f o r t h e Care and 

R e s e t t l e m e n t o f O f f e n d e r s (N.A.C.R.O.) c o n c l u d e d a t t h e 

t i m e t h a t t h e o v e r c r o w d i n g p r o b l e m , c o u p l e d w i t h 

e s c a l a t i n g c o s t s , had g e n e r a t e d a s i t u a t i o n i n w h i c h 

p r i s o n c o n d i t i o n s were w o r s e t h a n t h e y were t e n y e a r s 

p r e v i o u s l y . 2^ 
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The B r i t i s h p e n a l s y s t e m i s i n a s t a t e o f c r i s i s . T h i s 

i s p a r a l l e l l e d by t h e p r o b l e m s e x p e r i e n c e d i n A m e r i c a n 

p r i s o n s , a n d , i n P o r t e r ' s w o r d s : 

I t can h a r d l y be v i e w e d as c o i n c i d e n t a l t h a t as 

t h e c o n c e p t o f p r i v a t i s a t i o n came i n t o vogue t h e 

n a t i o n a l p r i s o n p o p u l a t i o n was i n t h e p r o c e s s o f 

n e a r l y d o u b l i n g ( 1 9 7 3 - 8 3 ) . . . I t i s easy t o 

c o n c l u d e t h a t t h e r e i s an a t t i t u d e p r e v a l e n t on 

b o t h s i d e s o f t h e A t l a n t i c t h a t a n y t h i n g w o u l d be 

an i m p r o v e m e n t w i t h r e g a r d t o t h e s t a t e o f 

p r i s o n s . 3° 

From t h i s p r e m i s e i t w o u l d be p o s s i b l e t o s u g g e s t t h a t 

p r i v a t i s a t i o n i s b e i n g u s e d as wha t I r a R o b b i n s d e s c r i b e s 

as a ' q u i c k f i x ' . ^ ^ M o r e o v e r , i t i s a p o s s i b l e s o l u t i o n 

t o t h e e x i s t i n g p e n a l c r i s i s i n a f o r m w h i c h a p p e a l s t o 

t h e b a s i c p o l i t i c a l i n s t i n c t s o f b o t h A n g l o and A m e r i c a n 

g o v e r n m e n t s a b o u t l i m i t i n g t h e r o l e o f t h e s t a t e . The 

f o u r t h r e p o r t o f t h e House o f Commons Home A f f a i r s 

C o m m i t t e e on t h e c o n t r a c t p r o v i s i o n o f p r i s o n s d e s c r i b e s 

t h r e e p r i n c i p a l a d v a n t a g e s o f c o n t r a c t p r o v i s i o n o f p e n a l 

e s t a b l i s h m e n t s . They a r e t h a t i t : 

( 1 ) r e l i e v e s t h e t a x p a y e r o f t h e i m m e d i a t e 

b u r d e n o f h a v i n g t o pay f o r t h e i r i n i t i a l 

c a p i t a l c o s t s ; 
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( 2 ) d r a m a t i c a l l y a c c e l e r a t e s t h e i r b u i l d i n g ; and 

( 3 ) p r o d u c e s g r e a t l y enhanced a r c h i t e c t u r a l 

e f f i c i e n c y and e x c e l l e n c e . ̂ 2 

The Home A f f a i r s C o m m i t t e e r e p o r t i t s e l f i s o n l y one 

f a c e t o f a two s i d e d c o i n . The P r i s o n O f f i c e r s ' 

A s s o c i a t i o n (P.O.A.) a l s o p r o v i d e d a t e s t i m o n y , s i n c e 

t h e y t o o had seen p r i v a t e p r i s o n s a t f i r s t hand. S i n c e 

t h e y had v i s i t e d d i f f e r e n t p r i v a t e p r i s o n s , t h e r e i s 

l i t t l e b a s i s t o q u e s t i o n t h e i r v e r a c i t y . Though t h e 

P.O.A. has a v e s t e d i n t e r e s t i n t h i s m a t t e r , i t s e v i d e n c e 

does h i g h l i g h t t h e p o s s i b i l i t y t h a t t h e Committee's 

f i n d i n g s m i g h t n o t be a p p l i c a b l e t o a l l p r i v a t e p r i s o n s . 

C e r t a i n p o l i t i c i a n s and p r e s s u r e g r o u p s have used t h e 

A m e r i c a n e x p e r i e n c e , a t l e a s t i n t h e c o n t e x t o f p r i s o n 

p r i v a t i s a t i o n , as a p r e c e d e n t f o r change. I t was t h e 

Adam S m i t h I n s t i t u t e ( A . S . I . ) 3 3 t h a t f i r s t p u t t h e 

q u e s t i o n o f p r i s o n p r i v a t i s a t i o n on t h e p o l i t i c a l agenda. 

I n 1984 t h e A m e r i c a n p r i v a t e p r i s o n b u s i n e s s was s t i l l a t 

an e m b r y o n i c s t a g e , and t h e A.S.I. ' s Omega Report does 

n o t c o n c e a l t h i s fact. I n 1987 t h e A.S.I.'s f o r m e r head 

o f r e s e a r c h , P e t e r Young (who d i d most o f t h e i n s t i t u t e ' s 

w o r k on p r i v a t e p r i s o n s ) p u b l i s h e d The Prison Cell,^'' a 

s t u d y b a s e d on t h e A m e r i c a n e x p e r i e n c e . Young f e e l s a b l e 
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t o sum up h i s ' c o m p r e h e n s i v e r e v i e w o f p r i v a t e p r i s o n 

e x p e r i e n c e ' as f o l l o w s : 

Whereas most comment t o d a t e has been t h e o r e t i c a l 

s p e c u l a t i o n a b o u t w h a t m i g h t r e s u l t f r o m p r i s o n 

p r i v a t i z a t i o n , s u c h a r e v i e w o f t h e e v i d e n c e can 

p r o v i d e some h a r d c o n c l u s i o n s based on t h e f a c t s 

o f w h a t a c t u a l l y has happened. 

P e r h a p s t h e most s u r p r i s i n g f a c t s r e v e a l e d by 

t h e r e p o r t a r e t h e greatly improved conditions 

for prisoners i n a l l t h e U.S. p r i v a t e j a i l s . 

These i m p r o v e d c o n d i t i o n s have been h a i l e d by t h e 

p r i s o n e r s t h e m s e l v e s and by d i s i n t e r e s t e d 

o b s e r v e r s such as l o c a l media and c l e r g y . T h a t 

costs can be cut i s n o t v e r y s u r p r i s i n g , g i v e n 

t h e g e n e r a l r e c o r d o f p r i v a t i s a t i o n , b u t t h a t 

p r i v a t e f i r m s can both c u t c o s t s and i m p r o v e 

s t a n d a r d s i s c e r t a i n l y w o r t h n o t i n g . Perhaps t h e 

most c o m p e l l i n g a r g u m e n t f o r p r i s o n p r i v a t i z a t i o n 

i s t h e r e f o r e t h e h u m a n i t a r i a n one. 

Young's s u r v e y i n c l u d e s f o u r case s t u d i e s o f j a i l s w h i c h 

have p a s s e d f r o m p u b l i c t o p r i v a t e management. As Ryan 

and Ward p r o p o u n d : 

One o f t h e s e i n S a n t a Fe, New M e x i c o , had been 

r u n by t h e C o r r e c t i o n s C o r p o r a t i o n o f A m e r i c a f o r 
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o n l y a few months and t h e f a v o u r a b l e comments 

w h i c h Young q u o t e s f r o m l o c a l newspaper r e p o r t s 

d a t e f r o m t h e t r a n s i t i o n a l p e r i o d b e f o r e t h e hand 

o v e r was c o m p l e t e d . Of t h e r e m a i n i n g t h r e e we 

must p l a c e a q u e s t i o n mark a g a i n s t one -

S i l v e r d a l e , t h e CCA e s t a b l i s h m e n t a t Chatanooga -

i n v i e w o f t h e damaging e v i d e n c e f r o m t h e P r i s o n 

O f f i c e r s ' A s s o c i a t i o n . . . T h a t l e a v e s t w o : Bay 

C o u n t y J a i l , F l o r i d a , w h i c h i s a l o n g way f r o m 

o u r i d e a o f a model p r i s o n , b u t i s g e n e r a l l y 

r e g a r d e d as an i m p r o v e m e n t on t h e o l d r e g i m e ; and 

B u t l e r C o u n t y P r i s o n , P e n n s y l v a n i a , on w h i c h we 

c o u l d f i n d l i t t l e i n f o r m a t i o n , a p a r t f r o m t h e 

f a c t t h a t c o u n t y o f f i c i a l s c l a i m t h a t c o s t s have 

risen u n d e r t h e new management. T h e r e was 

e v i d e n t l y a g r e a t d e a l o f room f o r i m p r o v e m e n t i n 

b o t h t h e s e i n s t i t u t i o n s , and t h e a b i l i t y o f t h e 

p r i v a t e s e c t o r t o r u n ( a t a l o s s , i n CCA's ca s e ) 

one o r two s h o w - p l a c e s s h o u l d come as no g r e a t 

s u r p r i s e . 

Not o n l y does Young p o r t r a y a g l o s s y p i c t u r e o f p r i v a t e 

s e c t o r o p e r a t i o n s , he i s p e s s i m i s t i c a b o u t t h e p u b l i c 

s e c t o r . Ryan and Ward c l a i m : 

H i s s t e r e o t y p e o f t h e p u b l i c s e c t o r as ' c o s t l y , 

i n s e n s i t i v e and r e s i s t a n t t o i n n o v a t i o n ' i g n o r e s 
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t h e i n n o v a t i v e r e c o r d o f t h e F e d e r a l B u r e a u o f 

P r i s o n s , p a r t i c u l a r l y i n p i o n e e r i n g 'new 

g e n e r a t i o n ' p r i s o n d e s i g n . . . 

Among t h e more p e c u l i a r o f Young's s e l e c t i v i t i e s a r e h i s 

s t a t e m e n t s t h a t t h e 'day when t h e p r i v a t e s e c t o r s t a r t s 

t o o p e r a t e maximum s e c u r i t y p r i s o n s i s g e n e r a l l y 

c o n s i d e r e d n o t t o be f a r off',^^ and t h a t : 'Most 

o b s e r v e r s b e l i e v e t h a t p r i s o n p r i v a t i s a t i o n i s s e t t o 

expand i n t h e US.'^^ However, t h e ' o b s e r v e r s ' q u o t e d by 

Young t u r n o u t t o be a C C A . e x e c u t i v e , a s t a t e 

c ongressman f r o m Texas and t h e r e p r e s e n t a t i v e s o f two 

f i r m s i n v o l v e d i n p r i s o n f i n a n c e . 

The r a t i o n a l e f o r i n v o l v i n g t h e p r i v a t e s e c t o r i n t h e 

d e l i v e r y o f p u n i s h m e n t a p p e a r s t o be b o t h i d e o l o g i c a l and 

p r a g m a t i c . However, t h e r e a l i s s u e s p r o m o t e d by t h e 

q u e s t i o n o f p r i v a t i s i n g p r i s o n s a r e w h e t h e r an e s s e n t i a l 

c o r e o f g o v e r n m e n t a c t i v i t y has been u n a c c e p t a b l y e r o d e d , 

and w h e t h e r p r i s o n s r e a l l y a r e , by t h e i r v e r y n a t u r e , 

s u i t e d t o t h e p r o c e s s o f p r i v a t i s a t i o n . 

4.3 THE PRIVATISATION ISSUE 

The i s s u e s i n v o l v e d i n t h e p e n a l p r i v a t i s a t i o n d e b a t e can 

be d i v i d e d i n t o two p a r t s . On t h e one hand t h e r e a r e t h e 
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p r a c t i c a l and p r a g m a t i c q u e s t i o n s , and on t h e o t h e r t h e 

p o l i t i c a l and m o r a l a r g u m e n t s t h a t a r e p r e s e n t e d . 

4.3.1 THE PRACTICAL AND PRAGMATIC ISSUES 

P r o p o n e n t s see p r i v a t i s a t i o n as a way o f a l l e v i a t i n g t h e 

p r o b l e m o f o v e r c r o w d i n g . The a s s e r t i o n i s a s i m p l i s t i c 

one: any f o r m o f new p r i s o n b u i l d i n g w i l l i n c r e a s e 

c a p a c i t y so t h a t t h e a u g m e n t i n g numbers o f p e o p l e t h a t 

B r i t i s h and A m e r i c a n s o c i e t i e s send t o p r i s o n can be 

b e t t e r accommodated. C o n v e r s e l y , Shaheen Borna p u t s 

f o r w a r d a c o u n t e r - a r g u m e n t d e s c r i b i n g what she c a l l s 

' P a r k i n s o n ' s l a w f o r p r i s o n s ' : 

Opponents o f c o n s t r u c t i o n b e l i e v e , i n g e n e r a l , 

t h a t a d d i t i o n a l p r i s o n c a p a c i t y w i l l g e n e r a t e an 

i n c r e a s e d number o f p r i s o n e r s . T h i s i s , p e r h a p s , 

an a l l u s i o n t o P a r k i n s o n ' s l a w , w h i c h s t a t e s t h a t 

w o r k expands t o f i l l t h e t i m e a v a i l a b l e f o r i t s 

c o m p l e t i o n . A c c o r d i n g l y , p r i s o n p o p u l a t i o n s 

e xpand t o f i l l t h e a v a i l a b l e b u i l d i n g s . C r i t i c s 

p o i n t o u t t h a t j u d g e s who were r e l u c t a n t t o 

commit c o n v i c t s , because o f t h e c o n d i t i o n s o f t h e 

o l d p r i s o n s , w i l l send a l a r g e number t o t h e 

" s p a r k l i n g new" p r i s o n s . H a r o l d C o n f e r , a member 

o f t h e F r i e n d s ' C o m m i t t e e on N a t i o n a l 

L e g i s l a t i o n , c l a i m s t h a t " j u s t as t h e 

a v a i l a b i l i t y o f guns f a c i l i t a t e s armed r o b b e r y , 
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t h e c o n s t r u c t i o n o f new p r i s o n s t e n d s t o 

s t r e n g t h e n p o l i c i e s o f i n c a r c e r a t i o n . " He a l s o 

sees p o l i t i c a l p r e s s u r e as w e l l : "The t a x - p a y e r s 

a r e g o i n g t o say...why have you s p e n t so many 

m i l l i o n s i n c o n s t r u c t i n g new f a c i l i t i e s i f you do 

n o t r e a l l y i n t e n d t o use them?"'^i 

The a r g u m e n t s i n f a v o u r o f p r i v a t i s a t i o n a t t a c k a b a s i c 

a s s u m p t i o n : t h a t i t i s o n l y t h e s t a t e t h a t can r u n a 

humane p r i s o n . ' ^ 2 T h i s a s s u m p t i o n i s m i s c o n c e i v e d . T here 

i s n o t h i n g t o s u g g e s t t h a t t h e r e i s a n y t h i n g u n i q u e a b o u t 

s t a t e c o n t r o l t h a t t e n d s t o w a r d s t h e p r o m o t i o n o f humane 

c o n d i t i o n s . The p r i v a t e s e c t o r has j u s t t h e same human 

and p h y s i c a l r e s o u r c e s a t i t s d i s p o s a l as t h e s t a t e . 

One r a t i o n a l e f o r t h e f a c t t h a t p r i v a t e p r i s o n s have 

t a k e n o f f i n t h e U n i t e d S t a t e s i s o f f e r e d by P o r t e r ^ ^ and 

draws no p a r a l l e l w i t h t h e B r i t i s h e x p e r i e n c e . T h i s i s 

t h a t p r i v a t e p r i s o n s a r e e a s i e r f o r l o c a l g o v e r n m e n t s t o 

f i n a n c e t h a n t h e u s u a l s t a t e r u n p r i s o n , p a r t i c u l a r l y 

w i t h r e g a r d t o c o n s t r u c t i o n . T r a d i t i o n a l l y , g o v e r n m e n t s 

have f i n a n c e d c o n s t r u c t i o n w i t h t a x e s and t h r o u g h i s s u i n g 

g e n e r a l o b l i g a t i o n bonds: 

The p r o b l e m has been, however, t h a t c o n s t r u c t i o n 

c o s t s have e x c e e d e d l i q u i d c a sh r e s e r v e s . 

F u r t h e r m o r e , t h e s e bond i s s u e s a r e s u b j e c t t o 
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v o t e r a p p r o v a l by r e f e r e n d u m . R e c e n t l y t h i s 

a p p r o v a l has n o t been f o r t h c o m i n g f r o m 

e l e c t o r a t e s , and so t h e Government i s f o r c e d i n t o 

f i n d i n g o t h e r methods o f f i n a n c i n g . P r i v a t e 

p r i s o n s a r e most o f t e n f i n a n c e d by l e a s e - b a c k 

a g r e e m e n t s w i t h t o t a l p a c k a g e s o f p r i v a t e 

f i n a n c i n g , c o n s t r u c t i o n and l e a s i n g o f a p r i s o n . 

A c c o r d i n g l y g o v e r n m e n t s can g e t p r i s o n s b u i l t and 

a v o i d d e b t c e i l i n g s . The a r r a n g e m e n t s w o u l d 

t h e r e f o r e seem t o be p o p u l a r w i t h g o v e r n m e n t s and 

t a x - p a y e r s a l i k e . T h i s a p p r o a c h t o f i n a n c i n g i s 

h i g h l y p r a g m a t i c and i s c r i t i c i s e d by some as a 

v i o l a t i o n o f t h e d e m o c r a t i c p r o c e s s . I n B r i t a i n 

t h e r e i s no s u c h need f o r e x p r e s s v o t e r a p p r o v a l 

o f g o v e r n m e n t e x p e n d i t u r e so t h i s l a t t e r a rgument 

has no f o r c e . 

Ease o f f i n a n c i n g t h e r e f o r e i s an a t t r a c t i v e , b u t l i m i t e d 

a r g u m e n t i n f a v o u r o f p r i v a t i s a t i o n i n t h e U.S.A. w h i c h 

has no r e l e v a n c e t o B r i t a i n . 

P r o p o n e n t s o f p r i v a t i s a t i o n l a y much emphasis upon t h e 

g r e a t e r e f f i c i e n c y a c h i e v e d by p r i v a t e c o n s t r u c t i o n and 

management. Whereas p r i v a t e p r i s o n company o f f i c i a l s 

a s s e r t t h a t s a v i n g s can be b r o u g h t a b o u t by o p e r a t i n g 

f r e e o f p o l i t i c a l c o n s i d e r a t i o n s , s a v i n g s a r e most 

n o t a b l y b r o u g h t a b o u t by p r i v a t e companies b e i n g a b l e t o 
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h i r e n o n - u n i o n i z e d employees.'^^ Such employees need n o t 

be p a i d t h e h i g h e r s a l a r i e s o f p r i s o n g u a r d s i n t h e 

s t a t e - r u n i n s t i t u t i o n s . Though, p o t e n t i a l l y , v e r y 

s u b s t a n t i a l s a v i n g s can be made t h i s i s an u n d e s i r a b l e 

p r a c t i c e . I t i s w i t h i n t h e u n i o n i z e d w o r k f o r c e t h a t a l l 

t h e s k i l l s needed f o r t h e d a y - t o - d a y r u n n i n g o f a p r i s o n 

a r e c o n c e n t r a t e d . A l r e a d y t h e r e have been c o n t r o v e r s i e s 

i n v o l v i n g t h e p r i v a t e s t a f f o f Group 4, n o t l e a s t o f 

w h i c h w here a p r i s o n e r s u b j e c t t o a p r i v a t e c o u r t e s c o r t 

d i e d a f t e r i n h a l i n g h i s own vomit.'*'' 

A t t h e h e a r t o f p r i v a t i s a t i o n i s t h e e x i s t e n c e o f 

c o m p e t i t i o n . C o m p e t i t i o n , i t i s a r g u e d , w i l l e n s u r e t h a t 

n o t o n l y w i l l p r i v a t e companies compete w i t h each o t h e r 

t o p r o v i d e b e t t e r q u a l i t y p r i s o n s , b u t t h e s t a t e - r u n 

s e r v i c e s w i l l have t o i m p r o v e t h e i r s t a n d a r d s t o a v o i d 

e x t i n c t i o n . T h i s t y p e o f a r g u m e n t r e s t s on t h e 

f u n d a m e n t a l p r e m i s e t h a t t h e p r i s o n s i n b o t h t h e p u b l i c 

and p r i v a t e s e c t o r s w o u l d be h i g h l y v i s i b l e and open t o 

s c r u t i n y . I t i s u n l i k e l y t h a t e i t h e r s e c t o r w o u l d w i s h 

t o have s u c h o p e n n e s s , i f n o t s i m p l y f o r t h e r e a s o n t h a t 

i t w o u l d h i n d e r management. 

I n t e r m s o f B r i t i s h p r o p o n e n t s o f p e n a l p r i v a t i s a t i o n , i t 

seems t h a t t h e v e r y e x i s t e n c e o f p r i v a t e p r i s o n s i n t h e 

U.S. i s e q u a t e d w i t h t h e i r b e i n g s u c c e s s f u l . I n t h e case 

o f b u i l d i n g i t i s assumed t h a t , when i n p r i v a t e hands, 
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t h e c o s t s w i l l a u t o m a t i c a l l y be l o w e r . T h i s i s n o t 

a l w a y s t r u e : 

I n 1984 a p r i v a t e c o n t r a c t o r i n H a m i l t o n C o u n t y , 

Tennessee r a n 200,000 d o l l a r s o v e r b u d g e t due t o 

t h e o c c u r r e n c e o f u n a n t i c i p a t e d c o s t s . Two y e a r s 

p r e v i o u s l y a p r i v a t e company t a k i n g o v e r t h e 

r u n n i n g o f t h e Okeechobee r e f o r m s c h o o l , F l o r i d a 

d i s c o v e r e d t h a t i t had t o spend more money t o 

meet c o n t r a c t u a l r e q u i r e m e n t s t h a n t h e s t a t e 

p r e v i o u s l y had s p e n t . 

C o s t i s a r e c u r r i n g theme when c o n s i d e r i n g p r i v a t e s e c t o r 

i n v o l v e m e n t i n t h e p e n a l s y s t e m . I t p r o v i d e s a f o c u s f o r 

w hat P o r t e r has r e f e r r e d t o as ' t h e p a r a d o x o f what i s 

s u c c e s s i n t h i s a r e a . " ^ ^ S i n c e p r o f i t s may depend on t h e 

e x i s t e n c e and e x p a n s i o n o f t h e p r i s o n p o p u l a t i o n , a 

p r i v a t e s e c u r i t y f i r m w i l l have a f i n a n c i a l i n t e r e s t i n 

t h e e x i s t e n c e and e x p a n s i o n o f t h e p r i s o n p o p u l a t i o n . 

T h i s b r i n g s i n t o c o n s i d e r a t i o n t h e f u n d a m e n t a l r a t i o n a l e 

o f i m p r i s o n m e n t . I s a s u c c e s s f u l l y r u n p r i v a t e p r i s o n 

one t h a t i s a l w a y s f u l l , o r i s i t one a t t a c k i n g t h e 

p r o b l e m o f r e c i d i v i s m ? Here t h e p a r a d o x i s f o u n d , f o r i f 

i t i s t h e l a t t e r t h e n s u c c e s s w i l l mean t h a t t h e company 

w i l l a l w a y s be s t r i v i n g t o p u t i t s e l f o u t o f b u s i n e s s . 

U n f o r t u n a t e l y , t h e c o n v e r s e i s t h e more c o m p e l l i n g : t h a t 
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i s , as I r a R o b b i n s has i t , p r i v a t e f i r m s a r e 'more 

i n t e r e s t e d i n d o i n g w e l l t h a n d o i n g good.' 

The r e - i n t r o d u c t i o n o f t h e p r o f i t m o t i v e i n t o t h e p e n a l 

s y s t e m d e m o n s t r a t e s how d u t y and i n t e r e s t may p u l l t h e 

p r i v a t e e n t r e p r e n e u r i n o p p o s i t e d i r e c t i o n s . As P o r t e r 

c l a i m s : 

The most w o r r i s o m e a s p e c t o f t h i s i s t h a t 

w h e r e v e r t h e e n t r e p r e n e u r d e c i d e s t o c u t c o s t s i t 

seems most l i k e l y t h a t i t w i l l be t h e i n t e r e s t s 

o f t h e i n d i v i d u a l i n m a t e t h a t w i l l be harmed. 

P r i s o n i n m a t e s a r e w i t h o u t d o u b t a r e l a t i v e l y 

p o w e r l e s s g r o u p o f p e o p l e a t p r e s e n t , and t h e i r 

s i t u a t i o n u n d e r p r i v a t e management c o u l d 

p o t e n t i a l l y d e g e n e r a t e f u r t h e r . T h i s 

d e g e n e r a t i o n m i g h t be a n t i c i p a t e d as a r e s u l t o f 

p r i s o n s e n j o y i n g l e s s v i s i b i l i t y and p u b l i c 

s c r u t i n y when i n p r i v a t e h a n ds, a c o n c e r n 

h i g h l i g h t e d by t h e N . I . J . P r i s o n s a r e a t p r e s e n t 

n o t a l w a y s r e a d i l y a c c e s s i b l e t o t h e p u b l i c . 

S t a t e o p e r a t o r s a r e o f t e n n o t o v e r l y k een t o have 

t h e i r f a c i l i t i e s s c r u t i n i s e d f o r f e a r o f 

c r i t i c i s m . The p r i v a t e o p e r a t o r s may v e r b a l i s e a 

commitment t o o p e n n e s s , b u t i t w o u l d seem 

p r o b a b l e t h a t t h e y t o o w o u l d succumb t o t h e 

p r e s s u r e s c u r r e n t l y e x p e r i e n c e d by s t a t e 
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o p e r a t o r s . Furthermore, commercial 

c o n f i d e n t i a l i t y would a l s o seem t o be 

i n c o m p a t i b l e w i t h t he p r o t e c t i o n o f inmate 

r i g h t s . 52 

The s a l a r i e s o f p r i s o n warders are the g r e a t e s t c o s t t o 

any p r i s o n o p e r a t o r . ^ 3 Consequently, t h i s area i s the 

most a p p e a l i n g one i n terms o f c o s t r e d u c t i o n . 

P o t e n t i a l l y t h e p r i v a t e s e c t o r c o u l d employ the best 

people and p r o v i d e t h e h i g h e s t l e v e l s o f t r a i n i n g i n 

or d e r t o ensure the best p o s s i b l e s e r v i c e . H i r i n g good 

employees and p r o v i d i n g t r a i n i n g programmes i s , however, 

expensive. 

The B r i t i s h P r i s o n O f f i c e r s ' A s s o c i a t i o n (P.O.A.) 

s u b m i t t e d a memorandum t o the Home A f f a i r s S e l e c t 

Committee o f the House o f Commons on February 11 1987. 

The memorandum d e t a i l e d a n e c d o t a l evidence o f what the 

P.O.A. d e l e g a t i o n observed when v i s i t i n g p r i v a t e p r i s o n s 

i n t h e U n i t e d S t a t e s . On t h e s u b j e c t o f s t a f f i n g a t 

C.C.A.'s f a c i l i t y i n Houston, Texas, the memorandum 

s t a t e s : 

C l e a r l y , her [ t h e warden's] v i s i t s t o the 

accommodation u n i t s were a r a r i t y , she was 

bombarded w i t h c o m p l a i n t s by inmates which she 
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q u i c k l y d i s r e g a r d e d . The few o f f i c e r s t h a t we 

saw were s c r u f f y and t h u g - l i k e i n appearance. 

[My b r a c k e t s ] 

C o s t - c u t t i n g a t the expense o f p r o v i d i n g good c o n d i t i o n s 

can occur i n a number o f i n s t a n c e s . Though s t a f f 

p r o v i s i o n i s the most obvi o u s , t h e r e are a number o f 

p o t e n t i a l savings f o r the e n t r e p r e n e u r ; p a y i n g l e s s f o r 

h e a t i n g , p r o v i d i n g fewer b l a n k e t s , p r o v i d i n g l e s s and 

p o o r e r q u a l i t y f o o d . Savings o f t h i s type reduce 

m a r g i n a l c o s t s , i n c r e a s e p r o f i t s and are e x t r e m e l y 

d i f f i c u l t t o observe and m o n i t o r . Moreover, as P o r t e r 

c l a i m s : 'Those best p l a c e d t o n o t i c e inadequacies and 

d e f i c i e n c i e s , the inmates, are t o o o f t e n ignored.'^^ 

As a l r e a d y demonstrated, one o f the causal f a c t o r s i n the 

p e n a l c r i s i s i s t h e 'hardening' o f approaches and 

a t t i t u d e s towards c r i m i n a l s which may appeal t o p r i m i t i v e 

human d e s i r e s f o r revenge and d i s d a i n . But even i f l a r g e 

s e c t i o n s o f the g e n e r a l p u b l i c are i n d i f f e r e n t ( o r even 

h o s t i l e ) t o t h e n o t i o n o f p r i s o n e r s ' r i g h t s , t h e r e i s 

s t i l l reason f o r concern about the c o s t - s a v i n g f i n a n c i a l 

b i a s o f p r i v a t e companies. This i s so because another 

area i n which c o s t s may, a t l e a s t p o t e n t i a l l y , be saved 

i s t h e area o f s e c u r i t y . T r a n s f e r r i n g the r u n n i n g o f 

p r i s o n s t o companies t h a t might be w i l l i n g t o compromise 
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s e c u r i t y l e v e l s would be p o t e n t i a l l y h a r m f u l t o the 

p u b l i c t h a t i s supposed t o be p r o t e c t e d from the inmates. 

The i s s u e o f s e c u r i t y a l s o r a i s e s another p o s s i b l e 

o b j e c t i o n . There i s a p o s s i b i l i t y t h a t the p r i v a t e 

s e c t o r w i l l be i n t e r e s t e d i n r u n n i n g o n l y l o w e r - s e c u r i t y 

f a c i l i t i e s as these are cheaper. I n terms o f the 

American e x p e r i e n c e t h i s w orry seems t o be borne out . At 

E c l e c t i c Communications I n c . ' s Hidden V a l l e y Ranch 

f a c i l i t y , f o r example, o f f i c i a l s have the c a p a c i t y t o 

r e j e c t any inmate t h a t they c o n s i d e r t o be 

' u n d e s i r a b l e ' . 56 T h i s would p r o v i d e the appearance, a t 

l e a s t i n s t a t i s t i c a l terms, o f p r i v a t e f a c i l i t i e s h aving 

lower o p e r a t i n g c o s t s than those p r o v i d e d by the s t a t e . 

The p r i v a t e f a c i l i t y would n o t have t o bear the expense 

o f h i g h s e c u r i t y i n s t i t u t i o n s , w h i l e the average r u n n i n g 

c o s t o f s t a t e e s t a b l i s h m e n t s would augment s i n c e t h e r e 

would be a c o n c e n t r a t i o n o f h i g h - s e c u r i t y 

r e s p o n s i b i l i t i e s . 

The i n c o m p a t i b i l i t y o f p r i v a t e c o n t r a c t o r ' s i n t e r e s t s and 

d u t i e s i s n o t l i m i t e d s i m p l y t o t h e f i n a n c i a l sphere. I f 

a p r i v a t e c o n t r a c t o r i s t o run a p r o f i t a b l e concern then 

t h e f a c i l i t y s h o u l d be f u l l . Making f a v o u r a b l e p a r o l e 

recommendations might be c o n s i d e r e d t o be d i a m e t r i c a l l y 

opposed t o t h i s . Thus, a s i t u a t i o n c o u l d a r i s e i n which 

th e p r i v a t e manager i s p u l l e d i n one d i r e c t i o n by h i s 
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d u t y t o t h e company, and i n another by h i s 

r e s p o n s i b i l i t i e s towards t h e i n d i v i d u a l p r i s o n e r and the 

c r i m i n a l j u s t i c e system a t l a r g e . This c o n f l i c t o f 

i n t e r e s t s i s p a r t i c u l a r l y a l a r m i n g when considered 

a g a i n s t t h e backdrop o f c o n s i d e r a b l e d i s c r e t i o n a f f o r d e d 

t o p r i s o n a d m i n i s t r a t o r s . A n a l y s i n g t he American 

ex p e r i e n c e David Wecht argues f o r c l o s e r j u d i c i a l 

s c r u t i n y o f t h e a d m i n i s t r a t i o n o f p r i v a t e p r i s o n s . ^ 7 

Given t h e p a r a l l e l B r i t i s h arrangements, a case can be 

made f o r s i m i l a r p r o v i s i o n s i n B r i t i s h p r i v a t e p r i s o n s . 

Another p o t e n t i a l abuse by p r i v a t e o p e r a t o r s i s the 

p o s s i b i l i t y o f t h e i r u s i n g p o l i t i c a l l o b b y i n g t o f u r t h e r 

t h e i r commercial concerns. Speaking o f the American 

e x p e r i e n c e P o r t e r p o i n t s o u t t h a t : 

The p o s s i b i l i t y o f p r i v a t e companies j o i n i n g the 

har d - c o r e law and o r d e r lobby i s not a t a l l hard 

t o envisage, a l b e i t a f u n d a m e n t a l l y d i s t u r b i n g 

n o t i o n t h a t people's l i b e r t y should be 

p o t e n t i a l l y a f f e c t e d i n t h i s manner i n pursuance 

o f t h e p r o f i t m o t i v e . T h i s s o r t o f wo r r y i s 

e q u a l l y r e l e v a n t t o B r i t a i n where the 

o r g a n i s a t i o n o f p a r l i a m e n t a r y l o b b y i n g i s j u s t as 

s u s c e p t i b l e t o i d e n t i c a l abuse. 
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I n h e r e n t i n much o f the d i s c u s s i o n i n fa v o u r o f penal 

p r i v a t i s a t i o n seems t o be an i m p l i c i t assumption t h a t the 

p r i v a t e c o n t r a c t o r s i n v o l v e d w i l l employ good management 

and show a p r o f i t . I n the event o f a c o n t r a c t o r going 

b a n k r u p t t h e Government concerned would f i n d i t s e l f i n an 

embarrassing s i t u a t i o n . P o r t e r i d e n t i f i e s one f e a s i b l e 

i s s u e : 

...the q u e s t i o n may reasonably be asked as t o 

whether a p r i v a t e p r i s o n o p e r a t o r need ever go 

bankrupt? The s e n s i t i v i t y o f the t a s k t h a t i s 

b e i n g performed i s such t h a t should f i n a n c i a l 

d i f f i c u l t i e s a r i s e t he government concerned might 

f i n d i t p o l i t i c a l l y e a s i e r s i m p l y t o p r o v i d e 

p e c u n i a r y a s s i s t a n c e , as the c o n t i n u i t y o f 

s e r v i c e p r o v i s i o n i n t h e p r i s o n c o n t e x t i s o f 

such p r i m a r y importance. 

The P.O.A. d e l e g a t i o n t o study p r i v a t e p r i s o n s i n the 

U n i t e d S t a t e s produced an a l a r m i n g c o n c l u s i o n i n i t s 

r e p o r t t o the Home A f f a i r s S e l e c t Committee: 

P r i v a t e companies are n o t , a t the p r e s e n t t i m e , 

making p r o f i t s from p r i v a t i s a t i o n i n the U n i t e d 

S t a t e s o f America. C l e a r l y , t h e y are i n a " l o s s -

l e a d e r " s i t u a t i o n and t h i s i s borne o u t by 

i n d e p e n d e n t l y a u d i t e d r e p o r t s . The o b j e c t 
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appears t o be t o e s t a b l i s h t h e r e s p e c t i v e S t a t e ' s 

dependence on the p r i v a t e s e c t o r and then 

s u b s t a n t i a l l y i n c r e a s e charges.6° 

The P.O.A. i s not an e n t i r e l y d i s i n t e r e s t e d commentator. 

I t s o p p o s i t i o n t o p r i v a t e s e c t o r involvement i n the 

P r i s o n S e r v i c e i s w e l l known. However, the s i t u a t i o n 

t h a t i t a n t i c i p a t e s i s an a l a r m i n g one and would be 

w h o l l y u n a c c e p t a b l e , even f o r those i n favour o f 

p r i v a t i s a t i o n , who would s u r e l y f i n d t h e absence o f co s t 

s a v i n g repugnant. 

A f u r t h e r o b j e c t i o n t o p r i v a t i s a t i o n c o u l d occur i f the 

p r i v a t e o p e r a t i o n o f p r i s o n s became c o n c e n t r a t e d i n the 

hands o f a few companies. This has been the case i n the 

p r i v a t i s a t i o n o f p u b l i c u t i l i t i e s i n B r i t a i n such as 

water. A l r e a d y Group 4 seem t o be heading i n t h i s 

d i r e c t i o n i n t h e area o f B r i t i s h c o r r e c t i o n a l 

p r i v a t i s a t i o n . The b e n e f i t s o f c o m p e t i t i o n c o u l d be l o s t 

t h r o u g h m o n o p o l i s t i c c o n t r a c t i n g . 

Much o f t h e debate o f p r i v a t i s a t i o n stems from the f a c t 

t h a t p r i s o n s are overcrowded. P o r t e r ^ i has argued t h a t 

t he d i s c u s s i o n about p r i v a t i s a t i o n can be seen as an 

i r r e l e v a n c e s i n c e i t i s a d i s t r a c t i o n from what he t h i n k s 

s h o u l d be t h e main focus o f r e f o r m i n the B r i t i s h and 

American c r i m i n a l j u s t i c e systems. This f o c u s , he 
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b e l i e v e s , s h o u l d be t o seek a l t e r n a t i v e s t o i n c a r c e r a t i o n 

as a form o f punishment. C e r t a i n l y , i t has been argued 

t h a t i n c r e a s e d c a p a c i t y may be a discouragement t o 

f i n d i n g a l t e r n a t i v e s t o i n c a r c e r a t i o n . Moreover, as 

f i n a n c i a l concerns seem t o be o f p r i m a r y importance, i t 

i s i r o n i c t h a t those seeking t o expand p r i s o n s are 

expanding by f a r t h e most expensive s e n t e n c i n g o p t i o n . ̂ 2 

A. 3. 2 MORAL AND POLITICAL ARGUMENTS 

The demur c o n c e r n i n g p r i v a t i s a t i o n goes beyond mere 

o b j e c t i o n s t o one p r i v a t e i n d i v i d u a l p r o f i t i n g from the 

m i s e r y o f a n o t h e r , e x t e n d i n g t o what Robbins c a l l s the 

'symbolic q u e s t i o n ' . ^ 3 This asks whether i t i s f a i r and 

e q u i t a b l e f o r the p r o v i s i o n o f p r i s o n s t o be placed i n 

p r i v a t e hands. Punishment i s by n a t u r e a p o l i t i c a l a c t . 

I t can be argued t h a t t h e p r o v i s i o n o f p r i s o n s i s so 

f u n d a m e n t a l l y a p a r t o f the a c t i o n o f governments t h a t 

d e l e g a t i o n s h o u l d n o t be p e r m i t t e d . I t i s the 

Government, t h r o u g h t he l e g i s l a t u r e , t h a t designates 

c e r t a i n a c t s c o n t r a r y t o t h e c r i m i n a l law. I t i s then 

the Government, t h r o u g h the j u d i c i a r y , t h a t t r i e s and 

punishes t r a n s g r e s s o r s . P r i s o n i s an i n t e g r a l p a r t o f 

the on-going process o f punishment, so i t would seem 

deeply i n a p p r o p r i a t e f o r t h i s fundamental f u n c t i o n t o be 

d e l e g a t e d t o the p r i v a t e s e c t o r . 
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On these grounds, i t can be argued t h a t t h e d e p r i v a t i o n 

o f a person's l i b e r t y i s a core f u n c t i o n o f the s t a t e 

which ought under no circumstances t o be devolved t o 

p r i v a t e o r g a n i s a t i o n s . Indeed an ex a m i n a t i o n o f the 

r a t i o n a l e f o r t he s t a t e h o l d i n g a monopoly on f o r c e would 

r e v e a l t h a t i t i s m o r a l l y o b j e c t i o n a b l e t o s e l l such 

r i g h t s . As S i r Leon Radzinowicz, former D i r e c t o r o f the 

Cambridge I n s t i t u t e o f C r i m i n o l o g y , has argued w i t h 

p a r t i c u l a r r e f e r e n c e t o remand c e n t r e s : 

I n a democracy grounded on t h e r u l e o f law and 

p u b l i c a c c o u n t a b i l i t y t h e enforcement o f penal 

l e g i s l a t i o n , which i n c l u d e s p r i s o n e r s d e p r i v e d o f 

t h e i r l i b e r t y w h i l e a w a i t i n g t r i a l , s hould be the 

u n d i l u t e d r e s p o n s i b i l i t y o f the s t a t e . I t i s one 

t h i n g f o r p r i v a t e companies t o p r o v i d e s e r v i c e s 

t o t h e s t a t e system, i t i s an a l t o g e t h e r 

d i f f e r e n t m a t t e r f o r bodies whose m o t i v a t i o n i s 

p r i m a r i l y commercial t o have c o e r c i v e powers over 

p r i s o n e r s . 

Crime i s a s o c i a l phenomenon d e a l t w i t h by the s t a t e . 

The s t a t e does t h i s by i n f l i c t i n g some type o f p e n a l t y on 

the m a l e f a c t o r i n the name o f i t s c i t i z e n s . From t h i s 

p remise, one c o u l d argue on moral grounds t h a t the co s t 

o f crime and imprisonment ought t o be a s o c i a l cost borne 

by t h e whole o f s o c i e t y . P r i v a t e p r i s o n s c r e a t e 
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commercial i n t e r e s t s t h a t p r o f i t from f u l l p r i s o n s , an 

expanding p r i s o n p o p u l a t i o n and, consequently, crime i n 

g e n e r a l . Thus, t h e a s p i r a t i o n s o f s o c i e t y and the aims 

o f business a r e , i n t h i s c o n t e x t , incommensurate. 

P r i v a t e o r g a n i z a t i o n s are be i n g s o l d a l e g i t i m a t e r i g h t 

t o p r o f i t from crime as much as, i f n o t more than, the 

c r i m i n a l . I t i s a l s o a m a t t e r o f concern t h a t the 

employees o f p r i v a t e o p e r a t o r s w i l l p l a y a major r o l e i n 

inmate d i s c i p l i n a r y i n q u i r i e s . A l t h o u g h i t i s a p u b l i c 

' C o n t r o l l e r ' who u l t i m a t e l y imposes p e n a l t i e s on 

p r i s o n e r s i n p r i v a t e l y managed p r i s o n s , p r i v a t e 

employees, p r i m a r i l y r e s p o n s i b l e t o t h e i r employer and 

not t o t h e s t a t e , w i l l i n f l u e n c e t he n a t u r e o f p e n a l t i e s 

handed o u t t o p r i s o n e r s . T h i s process w i l l i n e v i t a b l y 

l e a d , i n some d i s c i p l i n a r y cases, t o the w i t h d r a w a l o f 

p r o s p e c t i v e r e m i s s i o n and extend t he l e n g t h o f time 

served by p r i s o n e r s . For a Government so keen t o t a l k o f 

i n c e n t i v e s , t he dangers o f these arrangements should 

become apparent. The o p e r a t i o n o f the d i s c i p l i n a r y 

system w i t h i n p r i v a t e l y managed p r i s o n s w i l l impact upon 

p r o f i t margins. W h i l s t t h e e x t e n s i o n o f a p r i s o n 

sentence has c o s t i m p l i c a t i o n s , i t c o u l d mean cos t 

b e n e f i t s t o the o p e r a t o r s o f a p r i v a t e p r i s o n . 
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4.4 BORN IN THE U.S.A. 

Much has been made o f t h e exp e r i e n c e o f American 
p r i v a t i s e d ' c o r r e c t i o n a l ' s e r v i c e s and the companies t h a t 
r u n them. The s o - c a l l e d American success was one o f the 
f o u n d a t i o n s o f t h e p r e s e n t Government's p o l i c y o f 
c o n t r a c t i n g o u t t h e management o f p r i s o n s t o the p r i v a t e 
s e c t o r . 6 6 I n 1987 the Adam Smith I n s t i t u t e , a t h i n k - t a n k 
i n f l u e n t i a l i n t h e f o r m u l a t i o n o f contemporary government 
p o l i c y , argued f o r p r i v a t i s a t i o n i n B r i t a i n on the 
grounds t h a t i n America i t had been ' s u f f i c i e n t l y 
p o s i t i v e ' . 6 7 I n the f o l l o w i n g year the Government 
p u b l i s h e d a Green Paper which argued: 

Some o f the p r a c t i c a l m a t t e r s and issu e s o f 

p r i n c i p l e which must be addressed i n c o n s i d e r i n g 

p r i v a t e s e c t o r i n volvement w i t h i n our p r i s o n 

system have been overcome i n the U n i t e d S t a t e s : 

c o n t r a c t s s p e c i f y i n g d e t a i l e d m o n i t o r i n g 

p r o c e d u r e s , and a wide range o f standards t o be 

met, can be a t t r a c t i v e t o p r i v a t e companies; and 

ways have been found t o m o n i t o r t he standards 

s p e c i f i e d . 68 

However, evidence from America does not v i n d i c a t e the 

p r i v a t e management o f p r i s o n s . The p r o p o r t i o n o f 

American p r i s o n e r s r e s i d i n g i n p r i v a t e i n s t i t u t i o n s i s 
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m i n u s c u l e . A c c o r d i n g t o the C r i m i n o l o g y Department a t 

t h e U n i v e r s i t y o f F l o r i d a , o f over 5,000 c o r r e c t i o n a l 

i n s t i t u t i o n s i n America j u s t 43 secure a d u l t p r i s o n s are 

p r i v a t e l y r u n . There are over 1.25 m i l l i o n people i n 

p e n a l e s t a b l i s h m e n t s i n America: by the end o f 1991 j u s t 

20,000 o f those were h e l d i n p r i v a t e places. 

There i s a l s o evidence o f m a l p r a c t i c e a t some American 

p r i v a t e p r i s o n s . I n 1989, t h e S t a t e o f Texas opened f o u r 

minimum s e c u r i t y p r i s o n s , two run by C o r r e c t i o n s 

C o r p o r a t i o n o f America ( C C A . ) and two by Wachenhut. A 

1990 a u d i t found t h a t t h e companies had f a i l e d t o 

implement promised e d u c a t i o n a l and j o b t r a i n i n g 

programmes. Only one o f seven s p e c i f i e d v o c a t i o n a l 

courses was r u n n i n g . Work programmes were i n s u f f i c i e n t 

and t h e r e was minimum p a r t i c i p a t i o n i n substance abuse 

t r e a t m e n t programmes. The a u d i t a l s o found t h a t s t a f f 

p o s t s had been k e p t v a c a n t , s a v i n g $280,000 (£165,000) i n 

budgeted f o r s a l a r i e s . The a u d i t concluded t h a t the f o u r 

p r i v a t e l y run p r i s o n s 'have f a i l e d m i s e r a b l y ' and were 

s i m p l y warehousing inmates.7° Both Wachenhut and C C A . 

are i n v o l v e d i n t e n d e r i n g t o run B r i t i s h p r i s o n s . 

I n December 1990 a c o n t r a c t was withdrawn from the 

p r i v a t e l y r u n Ron Carr D e t e n t i o n Centre i n Zavala County, 

Texas, f o l l o w i n g a s e r i e s o f escapes and f i g h t s . Now the 

p r i s o n i s empty, t h e revenue bonds i s s u e d t o f i n a n c e the 
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b u i l d i n g a re i n d e f a u l t and the county's fund i s i n 

d e f i c i t . A l l t h e employees were l a i d off.''^ 

Perhaps t h e f o l l o w i n g quote from the Wall Street Journal 

p u t s t h e American e x p e r i e n c e i n t o p e r s p e c t i v e : 

Once h a i l e d as a q u i c k f i x f o r the n a t i o n ' s over­

crowded p r i s o n s , p r i v a t i s a t i o n i s t u r n i n g t o 

quicksand f o r the companies and communities 

i n v o l v e d . 

4.5 PRIVATE SECURITY MANAGEMENT 

The B r i t i s h Government i s l o o k i n g t o the p r i v a t e s e c u r i t y 

i n d u s t r y as w e l l as American l e d c o n s o r t i a t o run 

p r i s o n s . I n a c o n s u l t a n t s ' study commissioned by the 

Government, the ex p e r i e n c e o f p o t e n t i a l c o n t r a c t o r s i n 

r e l a t e d a c t i v i t i e s i s p r e s e n t e d t o advance t h e i r c laims 

t o run p r i s o n s . The r e l a t e d a c t i v i t i e s i n c l u d e d managing 

t h e i m m i g r a t i o n d e t a i n e e c e n t r e a t Harmondsworth and the 

p r o v i s i o n o f s e c u r i t y a t M i n i s t r y o f Defence (M.o.D.) 

s i t e s 

W h i l s t such a c t i v i t i e s are not d i r e c t l y r e l e v a n t t o the 

t a s k o f r u n n i n g a p r i s o n , t h e r e i s evidence t o suggest 

t h a t t h e s e c u r i t y f i r m s i n v o l v e d a t Harmondsworth and a t 
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M.o.D. s i t e s have f a i l e d t o d e l i v e r adequate and p u b l i c l y 

a c c o u n t a b l e s e r v i c e s . Independent r e s e a r c h i n t o 

i m m i g r a t i o n d e t e n t i o n c e n t r e s judged Harmondsworth t o be 

shrouded i n exc e s s i v e secrecy, devoid o f proper 

c o m p l a i n t s p r o c e d u r e s , and i t s s t a f f were considered t o 

be p o o r l y t r a i n e d . The r e p o r t s a i d : 

One o f t h e more d i s t u r b i n g f e a t u r e s o f the 

p r i v a t e s e c u r i t y management o f i m m i g r a t i o n 

d e t e n t i o n c e n t r e s was the t o t a l l a c k o f p u b l i c 

a c c o u n t a b i l i t y t h a t surrounds both i t s 

o p e r a t i o n a l a c t i v i t i e s and Group 4's r e l a t i o n s h i p 

w i t h t h e i m m i g r a t i o n s e r v i c e . 

Group 4 i s the company t h a t won the c o n t r a c t t o run the 

Wolds remand p r i s o n . P r i s o n Unions have complained o f 

the same 'shroud o f secrecy' s u r r o u n d i n g the c o n t r a c t u a l 

arrangements s t r u c k between Group 4 and the Home O f f i c e 

f o r t h e r u n n i n g o f the Wolds. 

Another m a t t e r f o r s e r i o u s concern i s the i n c i d e n c e o f 

commercial b i d d e r s 'head h u n t i n g ' from the P r i s o n 

S e r v i c e . As t h e Penal A f f a i r s Consortium p o i n t o u t : 

Group 4 has a l r e a d y r e c r u i t e d the former Governor 

o f Strangeways i n su p p o r t o f i t s b i d t o win t he 

c o n t r a c t t o run the p r i s o n . I n a separate case 
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t h e Cabinet O f f i c e i s i n v e s t i g a t i n g t h e i n t e n d e d 

s w i t c h t o Group 4 o f a s e n i o r P r i s o n S e r v i c e 

o f f i c i a l who u n t i l r e c e n t l y worked i n the Home 

O f f i c e u n i t r e s p o n s i b l e f o r c o n t r a c t i n g out 

p r i s o n s . 

I t i s d i s t u r b i n g t h a t i n s p i t e o f concerns about 

i n s u f f i c i e n t l e v e l s o f s t a f f i n g i n p r i s o n s , f i r m s 

i n t e r e s t e d i n r u n n i n g p r i s o n s t o l d t h e c o n s u l t a n t s upon 

whose r e p o r t t he Government's p l a n s are based, t h a t they 

would run p r i s o n s w i t h fewer s t a f f than would be p r o v i d e d 

i n t h e s t a t e s e c t o r t o d r i v e c o s t s down. ̂ 6 The 

i n t r o d u c t i o n o f p r i v a t e l y managed p r i s o n s w i l l s u r e l y 

i n c r e a s e t h e p r e s s u r e upon t h e P r i s o n S e r v i c e t o make 

s t a f f c u t s t h r o u g h o u t t he p r i s o n system. Yet the p r i s o n 

s e r v i c e has a l r e a d y made 24% e f f i c i e n c y savings i n the 

pas t f i v e y e a r s , l a r g e l y by r e d u c i n g the number o f s t a f f 

on d u t y a t any one time.^'' F u r t h e r s t a f f c u t s w i t h o u t a 

p r o p o r t i o n a t e c u t i n p r i s o n e r numbers c o u l d t h r e a t e n 

p r i s o n regimes and s t a b i l i t y , p r e v e n t i n g t he development 

o f m e a n i n g f u l and c o n s t r u c t i v e r e l a t i o n s h i p s between 

s t a f f and inmates. 

Lord J u s t i c e Woolf advanced t he view i n h i s r e p o r t on the 

1990 p r i s o n r i o t s t h a t c o s t savings made by the P r i s o n 

S e r v i c e i n r e c e n t years had pre v e n t e d the expansion o f 

p r i s o n regimes: 
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Since 24% e f f i c i e n c i e s were r e q u i r e d t o be 

achie v e d across t h e board over a f i v e year 

p e r i o d , m o s t l y by r e d u c t i o n s i n s t a f f i n g l e v e l s , 

i t i s c l e a r t h a t l i t t l e , i f any, improvement i n 

regime would be l i k e l y t o r e s u l t from the "Fresh 

S t a r t " package. 

Woolf went on t o recommend t h a t the P r i s o n Service 

increase s t a f f i n g l e v e l s , i n p a r t i c u l a r a t weekends. 

However, t h e Government seems prepared t o a l l o w even 

lower s t a f f i n g l e v e l s i n p r i v a t e p r i s o n s than now e x i s t 

i n s t a t e p r i s o n s . Speaking o f Judge Tumim's Report on 

th e Wolds remand c e n t r e , then D i r e c t o r General o f the 

P r i s o n S e r v i c e , Derek Lewis, appears t o be i n general 

agreement w i t h t h i s : 

A l t h o u g h numbers o f r e p o r t e d a s s a u l t s a t the 

Wolds are h i g h and l e v e l s o f s t a f f are de s c r i b e d 

as l e a n , the C h i e f I n s p e c t o r concluded t h a t 

p r i s o n e r s i n th e Wolds were no more a t r i s k than 

i n any o t h e r comparable prisons.''^ 

The r e d u c t i o n o f s t a f f l e v e l s i s g r e a t l y d i s t u r b i n g when 

c o n s i d e r e d w i t h the g e n e r a l t h r u s t o f Home S e c r e t a r y 

M i c h a e l Howard's speech a t the 110th Conservative P a r t y 

conference.8° The Home S e c r e t a r y seems predisposed t o 
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e n l a r g i n g p o l i c e powers, c r e a t i n g new o f f e n c e s , and 

r e d u c i n g t h e l i k e l i h o o d o f b a i l w h i l e e x t e n d i n g the r e m i t 

and d u r a t i o n o f p r i s o n sentences. T h i s , t o g e t h e r w i t h 

h i s announcement t o b u i l d s i x new p r i s o n s which w i l l be 

managed by t h e p r i v a t e s e c t o r , g i v e s s e r i o u s cause f o r 

concern. 

4.6 AN EXPANDING UNIVERSE? 

The Government began a f o r m a l c o n s u l t a t i o n process about 

p r i s o n p r i v a t i s a t i o n i n 1988. P r a c t i t i o n e r s were asked 

t o c o n f i n e t h e i r submissions t o p r i v a t e involvement i n 

the remand system. The Green Paper o f the same year. 

Private Sector Involvement in the Remand System, 

expressed s e r i o u s doubts about t he e f f i c a c y and 

a p p r o p r i a t e n e s s o f e x t e n d i n g p r i v a t e involvement t o 

sentenced p r i s o n e r s . I t s a i d : 

Because o f t h e d i f f e r e n t purpose o f remand, as 

opposed t o t h e sentence o f imprisonment, and the 

c h a r a c t e r o f t h e remand regime, t he r u n n i n g o f a 

remand c e n t r e by a p r i v a t e company would r a i s e 

fewer d i f f i c u l t o p e r a t i o n a l q u e s t i o n s or iss u e s 

o f p r i n c i p l e . . . An i m p o r t a n t f e a t u r e o f the 

system f o r sentenced p r i s o n e r s , which does n o t 

ap p l y t o remand p r i s o n e r s , i s t h a t the l e n g t h o f 
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time f o r which a sentenced p r i s o n e r occupies a 

p l a c e i n t h e p r i s o n i s , i n the case o f those 

e l i g i b l e f o r p a r o l e , i n f l u e n c e d by the r e p o r t s 

and assessments o f s t a f f . The l e n g t h o f time i n 

p r i s o n may a l s o be a f f e c t e d by d e c i s i o n s i n 

d i s c i p l i n a r y p r o c e e d i n g s , l e a d i n g t o l o s s o f 

r e m i s s i o n . There i s . u n derstandable unease t h a t 

such d e c i s i o n s should be taken w i t h t he 

inv o l v e m e n t o f p r i v a t e c o n t r a c t o r s and t h e i r 

s t a f f . . . Such q u e s t i o n s e i t h e r do n o t a r i s e , or 

are a t l e a s t l e s s s i g n i f i c a n t , i n d e a l i n g w i t h 

remand p r i s o n e r s . Remand p r i s o n e r s remain 

s u b j e c t t o the a u t h o r i t y o f the c o u r t s , and are 

bro u g h t b e f o r e t h e c o u r t f o r i n t e r i m h e a r i n g s and 

f o r t r i a l . T h i s r e l a t i o n s h i p w i t h the c o u r t s 

ensures t h a t t h e time spent on remand i s r e l i a n t 

on d e c i s i o n s o f the c o u r t s i n which the p r i s o n 

a u t h o r i t i e s have no r o l e . ^ ^ 

Thus, the Government's announcement on December 1 1991^^ 

t h a t i t planned t o p r i v a t i s e B l a k e n h u r s t , a brand new 

l o c a l p r i s o n which w i l l h o l d c o n v i c t e d as w e l l as 

u n c o n v i c t e d p r i s o n e r s , i s v e r y w o r r y i n g . No f o r m a l 

c o n s u l t a t i o n presaged the Government's change o f h e a r t on 

th e p r i n c i p l e o f handing over c o n v i c t e d p r i s o n e r s t o the 

p r i v a t e s e c t o r . As t h e Penal A f f a i r s Consortium suggest: 



...the Government should have sought the views o f 

p r a c t i t i o n e r s on t h i s m a t t e r . The v a s t m a j o r i t y 

o f p r i s o n w o r k e r s , t r a d e unions and p r i s o n r e f o r m 

groups would have advanced i n f o r m e d and 

c o m p e l l i n g submissions which might have kept the 

Government t o i t s o r i g i n a l p l a n o f c o n f i n i n g 

p r i v a t e management t o the remand s e c t o r . ̂ 3 

4.7 A TWIN-TRACK SYSTEM 

I n t h e h i s t o r y o f B r i t i s h penology i t took u n t i l the 

n i n e t e e n t h c e n t u r y t o r i d the n a t i o n o f a p r i s o n system 

where l i k e cases were t r e a t e d u n l i k e and e q u i t y was 

i n s i g n i f i c a n t . The p r i s o n system was u n i f i e d but not 

uni f o r m . 8 4 There i s a danger t h a t such p r a c t i c e s may 

r e t u r n . 

The c o n t r a c t s p e c i f i c a t i o n document s t r u c k between Group 

4 and the Home O f f i c e ensures t h a t p r i s o n e r s experience 

c o n d i t i o n s governed by c l e a r minimum standards. 

P r i s o n e r s are guaranteed a d a i l y shower, a d a i l y change 

o f underwear, and t h a t they can spend the best p a r t o f 

t h e i r day i n m e a n i n g f u l a c t i v i t y . Each p r i s o n e r has the 

o p p o r t u n i t y t o have h i s own c e l l and t h e r e i s no 

ov e r c r o w d i n g . 
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The standards t h a t t h e Government i s pay i n g Group 4 t o 

p r o v i d e a t t h e Wolds are those which i t has c o n s i s t e n t l y 

denied t he s t a t e run P r i s o n S e r v i c e , d e s p i t e the decade-

l o n g campaign o f p r i s o n unions and r e f o r m groups f o r 

b i n d i n g minimum standards f o r a l l p r i s o n s . W h i l s t the 

remand p r i s o n e r s a t the Wolds c u r r e n t l y e n j o y decent 

c o n d i t i o n s and the p r i v a c y o f s i n g l e c e l l accommodation, 

t h e same cannot be s a i d f o r t h e n i n e thousand o t h e r 

remand p r i s o n e r s i n t h e p r i s o n system. The Government i s 

o p e r a t i n g what Home O f f i c e M i n i s t e r Angela Rumbold c a l l s 

' t w i n - t r a c k ' p r o v i s i o n . A p p r o x i m a t e l y e i g h t hundred o f 

those share a s i n g l e c e l l between t h r e e and the m a j o r i t y 

o f t h e r e s t between two. On average, l o c a l p r i s o n s , 

where remand p r i s o n e r s are h e l d , are overcrowded by 

t w e n t y - f i v e per ce n t . Some p r i s o n s such as L e i c e s t e r 

(66%) and Wormwood Scrubs (72%) exceed t h i s f i g u r e . 

Unless t h e standards a t the Wolds are a p p l i e d t o the r e s t 

o f t h e p r i s o n system, s t r o n g credence may be g i v e n t o the 

view t h a t t h e Government i s i n t e n t on c r e a t i n g a t w o - t i e r 

system f i x e d i n f a v o u r o f t h e p r i v a t e s e c t o r . As Lord 

J u s t i c e Woolf s a i d i n h i s r e p o r t : 

There i s no reason why t h e standards r e q u i r e d o f 

the p r i v a t e s e c t o r f o r remand e s t a b l i s h m e n t s 

s h o u l d be any d i f f e r e n t from those r e q u i r e d o f 

the p r i s o n s e r v i c e . 
146 



4.8 PRIVATE ECONOMICS AND PUBLIC COST 

One o f t h e main reasons o r i g i n a l l y expressed f o r 
c o n t r a c t i n g out p r i s o n s was t o reduce c o s t s . However, 
t h e r e i s l i t t l e evidence from America or B r i t a i n t o 
suggest t h a t p r i v a t e management w i l l mean a more cost 
e f f e c t i v e s e r v i c e . D e l o i t t e , Haskins and S e l l s are 
t e n t a t i v e . They say: 

I n f o r m a t i o n s u p p l i e d (by p o t e n t i a l c o n t r a c t o r s ) 

i n d i c a t e s a reasonable p r o s p e c t o f improvements 

i n c o s t e f f e c t i v e n e s s t h r o u g h p r i v a t e involvement 

i n remand c o n t r a c t s . 

However, t h e i r r e p o r t goes on: 

C o n t r a c t o r s have n o t , however, been a b l e t o 

p r o v i d e d e t a i l e d q u a n t i f i e d j u s t i f i c a t i o n f o r a l l 

t h e e f f i c i e n c y g a ins claimed.5° 

One c o u l d argue t h a t the broad t h r u s t o f the Government's 

d e c l a r e d commitment t o i m p r o v i n g ' c o s t - e f f e c t i v e n e s s ' 

m e rely i n v o l v e s r e d u c i n g i n p u t s . But t h i s view would 

leav e t h e improvement d r i v e i n p r i v a t e l y run penal 

e s t a b l i s h m e n t s l o o k i n g l i k e something o f an anomaly. The 

res o u r c e s made a v a i l a b l e f o r t h e c o n s t r u c t i o n and 
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maintenance o f such i n s t i t u t i o n s must be s i z e a b l e . As 

t h e Penal A f f a i r s Consortium have i t : 

The Home O f f i c e has been e x t r e m e l y coy i n 

r e v e a l i n g the c o s t Group 4 i s c h a r g i n g t o operate 

the Wolds. There i s no evidence t o suggest t h a t 

i t i s r u n n i n g ' l i k e f o r l i k e ' , a cheaper s e r v i c e 

than t h e s t a t e s e c t o r . Trade Unions r e q u e s t i n g 

i n f o r m a t i o n r e g a r d i n g c o s t s a t the Wolds have 

been r e b u f f e d on t h e grounds o f 'commercial 

c o n f i d e n t i a l i t y ' . ^ i 

They go on: 

Group 4 has been s i m i l a r l y s e c r e t i v e i n 

c o n c e a l i n g t h e c o s t s o f i t s o p e r a t i o n s a t 

Harmondsworth d e t e n t i o n c e n t r e . However a 

p a r l i a m e n t a r y answer i n 1987 r e v e a l e d t h a t i t was 

then t h r e e times as expensive t o h o l d a d e t a i n e e 

a t Harmondsworth th a n a t an e q u i v a l e n t P r i s o n 

S e r v i c e e s t a b l i s h m e n t . 

Such i n s t a n c e s r a i s e doubts about the Government's 

commitment t o c o s t e f f e c t i v e n e s s . The p r e s e n t s t a t e o f 

a f f a i r s appears t o i n v o l v e a n a t i o n a l Government 

t r a n s f e r r i n g p u b l i c resources t o p r i v a t e i n t e r e s t s under 

a v e i l o f secrecy. The expense o f b u i l d i n g these new 
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p r i v a t e e s t a b l i s h m e n t s begs the q u e s t i o n i s p u b l i c money 

b e i n g i n v e s t e d i n a p a r t y i d e o l o g y f o r p r i v a t e gain? 

Once i n p l a c e these new p r i v a t e l y managed i n s t i t u t i o n s 

w i l l seemingly overshadow e x i s t i n g p u b l i c p r o v i s i o n , i f 

o n l y because o f the i n c r e a s e d a v a i l a b i l i t y o f resources 

and f a c i l i t i e s - a l l p r o v i d e d by p u b l i c money. I n t u r n , 

t h i s w i l l g i v e t h e i m p r e s s i o n t h a t the p r i v a t e management 

o f p u b l i c goods i s c o s t e f f e c t i v e s i n c e t he t r a n s i t i o n 

from p u b l i c t o p r i v a t e has gone hand i n hand w i t h the 

expansion o f f a c i l i t i e s and an improvement i n c o n d i t i o n s . 

On t h i s account, a c y n i c c o u l d i n f e r t h a t p a r t y i d e o l o g y 

has l e d t o t h e Government seeking t o d i s c r e d i t p u b l i c 

s e r v i c e i n t h e i n t e r e s t s o f p r i v a t e g a i n . 

P r i v a t e s e c t o r o r g a n i z a t i o n s are e s s e n t i a l l y p r o f i t -

s e e k i n g b o d i e s . One o f the p r e v a l e n t methods o f 

i n c r e a s i n g p r o f i t s i s t o decrease i n p u t s . I t i s t r u e 

t h a t t h e i n t r o d u c t i o n o f new technol o g y and changes i n 

w o r k i n g p r a c t i c e s can c o n t r i b u t e t o i n c r e a s e d r e t u r n s , 

but because o f t h e n a t u r e o f the t a s k i n v o l v e d 

( m a i n t a i n i n g c a p t i v i t y , p r o t e c t i n g t h e p u b l i c , 

i m p l e m e n t i n g c o n t r a c t u a l l y s p e c i f i e d programmes, e t c . ) 

th e scope f o r implementing new p r o f i t - e n h a n c i n g p r a c t i c e s 

i s s u b s t a n t i a l l y l i m i t e d . Moreover, i n c r e a s i n g market 

share i n t h e i n t e r e s t s o f augmenting r e t u r n s i s o f l i t t l e 

w o r t h s i n c e c o n t r a c t s are awarded on the b a s i s o f 

t e n d e r s . The p r i n c i p a l r e m i t o f a p r o f i t - s e e k i n g 
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o r g a n i z a t i o n i n the penal system w i l l be t o c u t s t a f f and 

reduce s a l a r y l e v e l s . 

A s e p a r a t e argument concerns the f u n c t i o n a l aspect o f 

i n c a r c e r a t i o n . As P o r t e r c l a i m s : 

A l t o g e t h e r t o o e a s i l y may the government be 

t h o u g h t t o be washing i t s hands o f 

r e s p o n s i b i l i t y . I t has been suggested t h a t the 

c o n t e m p l a t i o n o f p r i v a t i s a t i o n demonstrates the 

moral b a n k r u p t c y o f what p r i s o n s now do, having 

l o s t s i g h t o f the goals o f r e f o r m a t i o n and 

r e h a b i l i t a t i o n . I t would be b e t t e r t o r e a l i g n 

these g o a l s r a t h e r than i n c r e a s e the c a p a c i t y o f 

the system. I n the f i n a l a n a l y s i s we should 

remain aware t h a t j u s t i c e i s a c o n d i t i o n , and n o t 

a servxce. 93 

Joseph F i e l d bases a h i g h l y p e r v a s i v e argument upon 

Rousseau's t h e o r y o f t h e s o c i a l c o n t r a c t : 

Under our system, we agree t o accept the laws o f 

s o c i e t y and t h e power o f t h e s t a t e t o e n f o r c e 

these laws. When we v i o l a t e these laws, we agree 

t o l e t t h e s t a t e p u n i s h us... We accept the law 

because w h i l e i t punishes us, i t a l s o p r o t e c t s 

us.9* 
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He goes on t o argue t h a t acceptance o f the law w i l l o n l y 

c o n t i n u e w h i l e i t i s e n f o r c e d by agents o f the s t a t e . 

Once law-making and law-enforcement i s p u t i n the hands 

o f t h e s t a t e ( i n t h i s case p r i v a t e p r i s o n managers) then 

the s o c i a l c o n t r a c t has been v i o l a t e d . J u s t as c r i m i n a l 

t r i a l s are open t o t h e p u b l i c so t h a t j u s t i c e may be seen 

t o be done, so s y m b o l i c a l l y , the s t a t e should be seen t o 

p u n i s h those who break the c r i m i n a l law. 

The r e p o r t t o the Home O f f i c e by D e l o i t t e , Haskins and 

Sells^s i s f a i r l y c a u t i o u s . However, as P o r t e r p o i n t s 

o u t , t h e r e are a number o f f a i r l y u n s a t i s f a c t o r y aspects 

t o t h i s r e p o r t : 

I t i s concluded t h a t t h r o u g h p r i v a t i s a t i o n 

improvements i n c o s t - e f f e c t i v e n e s s c o u l d be 

achieved. Even i f one i s s c e p t i c a l about t h i s 

t h e r e s t i l l remains a fundamental problem i n t h a t 

the e x p e n d i t u r e discussed i s always done so w i t h 

r e f e r e n c e t o t h e c u r r e n t government e x p e n d i t u r e . 

There i s l i t t l e a t t e n t i o n p a i d t o the f a c t t h a t 

f o r B r i t i s h p r i s o n s t o be improved, i n c r e a s e d 

e x p e n d i t u r e may be necessary. A l l too e a s i l y the 

former l e v e l o f e x p e n d i t u r e may be a l l o w e d t o 

r e p r e s e n t an upper l e v e l beyond which the 

government may n o t go.^^ 
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He c o n t i n u e s : 

The r e p o r t t a l k s a t c o n s i d e r a b l e l e n g t h about the 

appointment o f a m o n i t o r t o oversee the p r i v a t e 

o p e r a t i o n o f p r i s o n s . Though on the face o f i t 

t h i s i s an i n n o v a t i v e and h e l p f u l i d e a , i n 

p r a c t i c e i t may cause d i f f i c u l t i e s . O v e r s i g h t by 

i t s n a t u r e would t e n d t o undermine p r i v a t e 

i n v o l v e m e n t . A c c o r d i n g l y the b e n e f i t s o f g r e a t e r 

f l e x i b i l i t y w i l l be l o s t . I f the government were 

t o watch the p r i v a t e o p e r a t o r s as c l o s e l y as 

r e a l l y t h e y s h o u l d then managerial d i s c r e t i o n 

would be s e r i o u s l y i m p a i r e d . P r o s p e c t i v e p r i v a t e 

o p e r a t o r s c l a i m t o welcome government o v e r s i g h t , 

when t h i s s t a r t s t o i m p a i r p r o f i t a b i l i t y i t i s 

u n l i k e l y t h a t t h e i r a t t i t u d e w i l l be so 

f r i e n d l y . 97 

The r e p o r t seems i m p l i c i t l y t o assume t h a t the American 

e x p e r i e n c e o f penal p r i v a t i s a t i o n has been e n t i r e l y 

s a t i s f a c t o r y . However, the P r i s o n O f f i c e r s ' A s s o c i a t i o n 

formed an o p i n i o n o f t h e e s t a b l i s h m e n t s they v i s i t e d v e r y 

d i f f e r e n t from the o p i n i o n s and c l a i m s o f t h e i r 

o p e r a t o r s . I f t h e American experi e n c e i s the c a t a l y s t 

f o r t he p r i v a t i s a t i o n o f p r i s o n s i n B r i t a i n then any 

152 



balanced a p p r a i s a l would f i r s t need t o c l a r i f y e x a c t l y 

what t h e U.S. exp e r i e n c e i s . 

4.9 THE WOLDS REMAND CENTRE 

B r i t a i n ' s f i r s t p r i v a t e l y managed p r i s o n t h i s c e n t u r y , 

the Wolds i n Humberside, opened i n A p r i l 1992. B u i l t 

under the auspices o f the Government, the 320 bed remand 

p r i s o n was handed t o Group 4 who won the c o n t r a c t t o run 

t h e p r i s o n f o r f i v e y ears. The £5.9 m i l l i o n a year a l l 

i n c l u s i v e c o n t r a c t was awarded t o Group 4 i n November 

iggi,98 The Government has a l s o p r i v a t i s e d p r i s o n e r 

e s c o r t i n g arrangements i n the Humberside and East 

Midlands r e g i o n s . 

The f o l l o w i n g s e c t i o n c o n s i d e r s the r e p o r t o f H.M. Chief 

I n s p e c t o r o f P r i s o n s o f the i n s p e c t i o n o f Wolds Remand 

P r i s o n which took p l a c e from 17 t o 26 May 1993 a f t e r the 

e s t a b l i s h m e n t ' s f i r s t year o f o p e r a t i o n . The Wolds i s a 

new p r i s o n designed and b u i l t i n one phase f o r the P r i s o n 

S e r v i c e s p e c i f i c a l l y t o c o n t a i n those h e l d on remand. I t 

i s s i t u a t e d i n East Y o r k s h i r e and was opened on 6 A p r i l 

1992. As i n d i c a t e d , t h e o p e r a t i o n and maintenance o f the 

p r i s o n was l e t t o Group 4, a p r i v a t e company, who occupy 

t h e p r o p e r t y under l i c e n c e . 
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The c o n t r a c t (known as the 'Agreement') covers an i n i t i a l 

p e r i o d o f f i v e years from A p r i l 1992. A Home O f f i c e 

r e p r e s e n t a t i v e known as the ' C o n t r o l l e r ' i s appointed t o 

th e p r i s o n t o m o n i t o r t he agreement and the c o n t r a c t o r ' s 

performance under t he Agreement. This p o s t t o g e t h e r w i t h 

those o f Personal S e c r e t a r y and Deputy C o n t r o l l e r , are 

p a r t o f t h e P r i s o n S e r v i c e C u s t o d i a l C o n t r a c t s U n i t 

(C.C.U.), f o r m e r l y t h e Remands C o n t r a c t U n i t . 

The p r i s o n I n s p e c t o r a t e uncovered a v a r i e t y o f problems. 

A copy o f t h e c u r r e n t agreement, as amended was not h e l d 

a t t h e Wolds: 

We were shown the o r i g i n a l document i n the 

C o n t r o l l e r ' s o f f i c e t o g e t h e r w i t h a v a r i e t y o f 

papers, some more f o r m a l than o t h e r s , r e f e r r i n g 

t o agreed changes. For example, we were unable 

t o e s t a b l i s h t h e v a l i d i t y o f a memo r a i s e d 

l o c a l l y by a locum c o n t r o l l e r a month b e f o r e the 

i n s p e c t i o n , s a n c t i o n i n g an un l o c k time o f one 

hour l a t e r than b e f o r e . This e s t a b l i s h e d a d a i l y 

r o u t i n e from 7.30am t o 10pm which c o u l d n o t meet 

th e 15 hours per day 'out o f c e l l ' s p e c i f i e d i n 

the agreement. 99 

T h i s p r o v i d e s cause f o r concern s i n c e i t g i v e s the 

i m p r e s s i o n t h a t t h e s t r i n g e n t standards t o which i t i s 
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c l a i m e d t h e p r i v a t e s e c t o r can accord are a l r e a d y being 

r e l a x e d . This i s d e t r i m e n t a l t o the s t a t e s i n c e i t s 

p r i s o n e r s are not r e c e i v i n g the q u a l i t y o f t r e a t m e n t 

i n i t i a l l y envisaged. I t i s a l s o d e t r i m e n t a l t o the t a x -

p a y i n g p u b l i c because o u t p u t i s a t a lower l e v e l than 

p a i d f o r . 

The v a l u e f o r money i s s u e does n o t stop t h e r e . There i s 

u n c e r t a i n t y about t he r e s p e c t i v e o b l i g a t i o n s o f the 

c o n t r a c t i n g p a r t i e s . There appeared t o be an anomaly 

s u r r o u n d i n g t h e charges f o r u t i l i t y s e r v i c e s : gas, 

e l e c t r i c i t y and water b e i n g p a i d f o r by the Home O f f i c e . 

The c o n t r a c t u a l agreement a l s o f a i l s t o c l a r i f y which 

p a r t y pays f o r the e f f e c t s o f vandalism. A t o t a l o f 119 

damage r e p o r t s had been s u b m i t t e d by the c o n t r a c t o r over 

a t h r e e month p e r i o d a t an e s t i m a t e d cost o f £15,000 per 

q u a r t e r e x c l u d i n g l a b o u r charges. A l s o , t h e r e was doubt 

as t o whether or n o t maintenance charges were c u r r e n t l y 

covered: t h e maintenance c o n t r a c t appeared t o have 

e x p i r e d i n December 1992. I n a d d i t i o n , i t appears t h a t 

t h e Home O f f i c e and n o t the c o n t r a c t o r pays the pocket 

money o f t h e inmates . 

There were f u r t h e r q u e s t i o n s c o n c e r n i n g i s s u e s o f 

a c c o u n t a b i l i t y and management. The o f f i c e s o f D i r e c t o r 

and C o n t r o l l e r are p a r t i c u l a r l y ambiguous. The D i r e c t o r 

i s t h e c o n t r a c t o r ' s r e p r e s e n t a t i v e , a former s e n i o r 
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Governor from t h e P r i s o n S e r v i c e . The C o n t r o l l e r i s the 

Home S e c r e t a r y ' s r e p r e s e n t a t i v e . She i s a Crown Servant 

and her d u t i e s under t he Criminal Justice Act 1991 

i n c l u d e r e p o r t i n g t o t h e Home S e c r e t a r y about the ru n n i n g 

o f t he p r i s o n by the D i r e c t o r , and t a k i n g charge o f 

d i s c i p l i n a r y m a t t e r s , which i n o t h e r p r i s o n s would be the 

du t y o f t h e Governor. The r e p o r t d e s c r i b e s the 

u n c e r t a i n t y : 

The D i r e c t o r i s f a r s e n i o r t o the C o n t r o l l e r i n 

P r i s o n S e r v i c e s t a t u s and background. I n what 

d e t a i l i s the C o n t r o l l e r t o r e p o r t about him t o 

the Home S e c r e t a r y , b e a r i n g i n mind t h a t the Home 

S e c r e t a r y remains t he u l t i m a t e g u a r d i a n o f the 

f a t e o f t h e inmates? I t i s the Home S e c r e t a r y 

who a p p o i n t s t h e C o n t r o l l e r and approves the 

D i r e c t o r o f each custody o f f i c e r . 

One p o s s i b l e s t r a t e g y would be t o add c l a r i t y and d e t a i l 

t o t h e r e l a t i v e j o b d e s c r i p t i o n s , and t h e r e f o r e 

r e s p o n s i b i l i t i e s , o f the C o n t r o l l e r . H.M. Chie f 

I n s p e c t o r o f P r i s o n s i m p l i e s t h a t t he C o n t r o l l e r ' s j o b 

d e s c r i p t i o n i s couched i n terms so g e n e r a l t h a t they 

become meaningless, s u g g e s t i n g t h a t : 

More work c o u l d be done t o s a t i s f y the f i r s t 

s t a n d a r d f u n c t i o n on t h e C o n t r o l l e r ' s j o b 
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d e s c r i p t i o n , i e "To m o n i t o r and r e p o r t a t 

a p p r o p r i a t e i n t e r v a l s on a l l aspects o f the 

r u n n i n g o f t h e p r i s o n . " 102 

The C o n t r o l l e r ' s f i r s t annual r e p o r t ^ ^ ^ r e f e r s t o t h r e e 

s p e c i f i c areas where the c o n t r a c t o r d i d not meet 

r e q u i r e m e n t s o f the Agreement i n 1992: the l i b r a r y 

s e r v i c e ; a b a i l i n f o r m a t i o n scheme; and the p r i s o n 

v i s i t o r s scheme. F u r t h e r i n v e s t i g a t i o n on b e h a l f o f the 

Home O f f i c e a p p a r e n t l y concluded t h a t i t was not 

necessary t o take d e f a u l t a c t i o n a t t h a t time.i°'' 

Th i s does produce t h e w o r r y t h a t t he S e c r e t a r y o f S t a t e 

i s b e i n g ' s o f t ' on t h e p r i v a t e s e c t o r o r g a n i z a t i o n t h a t 

i s supposed t o be s u b j e c t t o the r i g o u r and d i s c i p l i n e s 

o f t h e market, and s i m u l t a n e o u s l y r e s p o n s i v e t o 

c o n t r a c t u a l enforcement. Moreover, Judge Tumim, the 

C h i e f I n s p e c t o r , draws a t t e n t i o n t o the f a c t t h a t 

c omparative c o s t i n g s were r e c e i v i n g minimal a t t e n t i o n . 

I t appeared t h a t a f i n a n c i a l r e p o r t by the c o n t r a c t o r 

c o v e r i n g A p r i l t o December 1992, a v a i l a b l e i n March 1993, 

had n o t been seen by C.C.U. s t a f f . T u m i m concludes 

t h a t 'a s e r v i c e was b e i n g p a i d f o r a t the Wolds which, a t 

t h e t i me o f t h e i n s p e c t i o n , was being m o n i t o r e d o n l y 

s u p e r f i c i a l l y . ' 
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Group 4 Remand Se r v i c e s L i m i t e d r e c r u i t e d the D i r e c t o r , 

Head o f Custody and Head o f Inmate S e r v i c e s from the 

P r i s o n S e r v i c e soon a f t e r the c o n t r a c t was awarded i n 

November 1991.1°'' s e n i o r management team had f o u r 

months t o r e c r u i t , s e l e c t and t r a i n s t a f f , f i n a l i z e the 

design f o r the o p e r a t i o n o f the p r i s o n , and prepare the 

e s t a b l i s h m e n t t o r e c e i v e inmates. Dramatic as t h i s may 

sound, Group 4 had t o produce p l a n s and e s t i m a t e s i n the 

process o f t e n d e r i n g f o r the c o n t r a c t so t h a t t h i s 

process was not as r a s h , and t h e f i r m n o t as dynamic,, as 

the r e p o r t may suggest. A l l s t a f f , w i t h the e x c e p t i o n o f 

f i v e t h a t had been r e c r u i t e d from the P r i s o n S e r v i c e , 

were c e r t i f i e d a f t e r t r a i n i n g as P r i s o n Custody 

O f f i c e r s i 0 9 by the Remands C o n t r a c t U n i t (now C.C.U.) a t 

t h e Home O f f i c e . The t r a i n i n g o f s t a f f took p l a c e i n the 

p r i s o n . The r e p o r t r e c o r d s t h a t : 

I n s p e c t o r s were t o l d t h a t the h i g h s t a f f morale 

which had preceded the f o r m a l opening was 

f o l l o w e d by an i n e v i t a b l e d i p as i n e x p e r i e n c e d 

p e r s o n n e l began t o l e a r n about d e a l i n g w i t h 

inmates , 

This r a i s e s a problem. I f s t a f f are i n e x p e r i e n c e d and 

are 'thrown i n a t t h e deep end' t h e r e i s scope f o r a 

s i t u a t i o n t o develop where t h e gap between i n d u c t i o n 

t r a i n i n g and harsh p r i s o n r e a l i t y c o u l d l e a d t o s e c u r i t y 
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r i s k s . The escape o f p r i s o n e r s from Group 4's Court 

E s c o r t S e r v i c e s pays homage t o t h i s argument. 

A more g e n e r a l problem arose due t o the management 

s t r u c t u r e o f t h e i n s t i t u t i o n and t h e f r a g m e n t a t i o n t h a t 

t h e removal o f i n c a r c e r a l e s t a b l i s h m e n t s from s t a t e 

o p e r a t i o n can cause. The D i r e c t o r o f Wolds Remand P r i s o n 

was a c c o u n t a b l e t o the Managing D i r e c t o r o f Group 4 

(U.K.) who r e p o r t e d t o t h e owner o f the company. The 

C o n t r o l l e r was acc o u n t a b l e t o the Head o f the C u s t o d i a l 

C o n t r a c t s U n i t , an A s s i s t a n t S e c r e t a r y . U n t i l the 

c r e a t i o n o f the P r i s o n S e r v i c e Agency i n A p r i l 1993, the 

then Remands C o n t r a c t U n i t had operated w i t h i n the Home 

O f f i c e but o u t s i d e t he P r i s o n S e r v i c e . As the r e p o r t 

s t a t e s : 

At t he time o f the i n s p e c t i o n the CCU had not 

been i n c o r p o r a t e d f u l l y i n t o t h e P r i s o n S e r v i c e 

management s t r u c t u r e . A n t i p a t h y towards the CCU 

was a p p a r e n t l y a t many l e v e l s i n the P r i s o n 

S e r v i c e . The r e s u l t a n t l a c k o f c o - o p e r a t i o n 

h i n d e r e d t h e work o f t h e Wolds by p r e v e n t i n g t he 

t r a n s f e r o f some p r i s o n e r s and by i n h i b i t i n g t h e 

exchange o f ideas and experien c e between the 

c o n t r a c t e d p r i s o n and e s t a b l i s h m e n t s i n the 

p u b l i c s e r v i c e . The Wolds was n o t bound by 

P r i s o n S e r v i c e C i r c u l a r I n s t r u c t i o n s and Standing 
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Orders. D e c i s i o n s as t o which o f these should 

a p p l y were taken by CCU. A l t h o u g h the c o n t e n t s 

o f p a r t i c u l a r C i r c u l a r I n s t r u c t i o n s were drawn t o 

t h e a t t e n t i o n o f t h e D i r e c t o r by the C o n t r o l l e r , 

t he management o f Wolds should be g i v e n copies o f 

a l l r e l e v a n t C i r c u l a r I n s t r u c t i o n s and N o t i c e s t o 

enable them t o keep a b r e a s t o f developments i n 

t h e p u b l i c s e r v i c e . There i s a need t o i n t e g r a t e 

t he work o f the Wolds and the P r i s o n S e r v i c e so 

t h a t t h e needs o f inmates can be b e t t e r met by a 

mutual exchange o f ideas and s t a f f t r a i n i n g 

o p p o r t u n i t i e s . m 

I m p l i c i t i n t h i s statement i s the n o t i o n t h a t p u b l i c 

s e c t o r P r i s o n S e r v i c e s t a f f have s k i l l s and experience 

s u p e r i o r t o t h a t o f t h e i r Group 4 c o u n t e r p a r t s . At the 

same time t h e ide a i s p u t f o r w a r d t h a t t he p u b l i c and 

p r i v a t e s e c t o r s can l e a r n from each o t h e r . The 

f r a g m e n t a r y n a t u r e o f c u r r e n t a d m i n i s t r a t i v e arrangements 

i s n o t s u i t e d t o t h i s purpose. Moreover, such 

d i s i n t e g r a t i v e arrangements are not i n keeping w i t h the 

recommendations o f the Woolf r e p o r t . 

Conversely, the Wolds' i n t e r n a l management s t r u c t u r e had 

more p o s i t i v e c o n n o t a t i o n s . There were f o u r t i e r s o f 

s t a f f : s e n i o r managers, managers. P r i s o n Custody 
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S u p e r v i s o r s and P r i s o n Custody O f f i c e r s . ^s the r e p o r t 

i n d i c a t e s : 

The f l a t management s t r u c t u r e had the advantage 

o f e n a b l i n g s e n i o r managers t o t a c k l e issues 

a f f e c t i n g the day t o day l i v e s o f p r i s o n e r s 

u n f e t t e r e d by the bureaucracy o f a l a r g e 

o r g a n i s a t i o n such as the P r i s o n S e r v i c e . 

Managers a t t h e Wolds had g r e a t e r f l e x i b i l i t y 

t han t h e i r c o u n t e r p a r t s i n the P r i s o n S e r v i c e t o 

respond t o problems. I t was r e l a t i v e l y easy f o r 

the D i r e c t o r t o o b t a i n a u t h o r i t y f o r d e c i s i o n s 

which, i f u n s u c c e s s f u l , c o u l d be a l t e r e d i n l i g h t 

o f e x p e r i e n c e . Several changes o f o r g a n i s a t i o n 

and regime had a l r e a d y taken p l a c e and more were 

t o f o l l o w . This c o n t r a s t e d f a v o u r a b l y w i t h the 

P r i s o n S e r v i c e where change o f t e n takes longer t o 

o r g a n i s e and t o implement. 

However, f l a t h i e r a r c h i e s are n o t h i n g new. The 

o r g a n i z a t i o n and s t r u c t u r e o f c e r t a i n p u b l i c s e c t o r 

e s t a b l i s h m e n t s merely r e f l e c t s the demands p u t upon them. 

There i s n o t h i n g i n the n a t u r e o f p r i s o n work which 

renders t h e a d o p t i o n o f such s t r u c t u r e s i m p o s s i b l e . 

S t a t e p r i s o n o f f i c e r s have t h e knowledge and experience 

t o d e a l w i t h p a r t i c u l a r v i c i s s i t u d e s i n the same way as 

t h e i r p r i v a t e s e c t o r c o u n t e r p a r t s . I f emancipated from 
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'bureaucracy from above', as the p r i v a t e s e c t o r 

c o n t r a c t o r s have been, then s t a t e p r i s o n s would be f r e e 

t o adopt s i m i l a r o r g a n i z a t i o n a l s t r u c t u r e s . Perhaps 

th e need t o accommodate p o l i c y changes and i n i t i a t i v e s 

w h i l e p r o d u c i n g s t a t i s t i c s and i n f o r m a t i o n has 

p e r p e t u a t e d t h i s s t a t e o f a f f a i r s . The s t a b i l i t y 

p r o v i d e d by a f i x e d f i v e - y e a r c o n t r a c t c e r t a i n l y p u t s 

Group 4 i n a b e t t e r p o s i t i o n t o devolve decision-making 

r e s p o n s i b i l i t i e s . 

S t a f f w o r k i n g w i t h p r i s o n e r s i n the Wolds f e l t t h a t the 

D i r e c t o r and h i s c o l l e a g u e s d i d n o t t o u r the 

e s t a b l i s h m e n t s u f f i c i e n t l y t o a l l o w them f u l l knowledge 

o f t h e work b e i n g done. I t c o u l d be the case t h a t t h i s 

was a r e s u l t o f h i g h w ork-loads, p r o b a b l y due t o 

o p t i m i s t i c c a l c u l a t i o n s o f work-loads and w o r k - r a t e s i n 

the t e n d e r i n g process: 

S t r a i n on the e x i s t i n g s e n i o r management team had 

been acknowledged by the d e c i s i o n t o r e c r u i t a 

Head o f Residence. P r i s o n e r Custody S u p e r v i s o r s 

i n u n i t s r a r e l y saw o t h e r s t a f f and f e l t 

themselves t o be i s o l a t e d w i t h inmates: so much 

so t h a t i n some cases t h e r e was a h i n t o f 

c o l l u s i o n between s u p e r v i s o r s and inmates a g a i n s t 

managers. Thus the D i r e c t o r ' s i n t e n t i o n t o g i v e 

managers more r e s p o n s i b i l i t y f o r w o r k i n g w i t h and 
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managing programmes f o r inmates i s s t r o n g l y 

s u p p o r t e d . U n i t s u p e r v i s o r s were under s t r e s s 

and o p p o r t u n i t i e s should be b u i l t i n t o p r o v i d e 

s u p p o r t f o r c o l l e a g u e s . C o u n s e l l i n g arrangements 

f o r i n d i v i d u a l s t a f f which had been p r o v i d e d when 

th e p r i s o n opened appeared t o have been 

d i s c o n t i n u e d . 

A f u r t h e r source o f wo r r y concerns the p o s i t i o n o f 

C o n t r o l l e r . A t t e n t i o n has a l r e a d y been drawn t o the v e r y 

g e n e r a l language i n which the C o n t r o l l e r ' s r e m i t i s 

couched. P r i s o n Rules 1964 as amended (1993) p r o v i d e 

some o f t h e C o n t r o l l e r ' s powers and c o n f e r on the 

C o n t r o l l e r t h e a u t h o r i t y t o o r d e r a r e f r a c t o r y or v i o l e n t 

p r i s o n e r t o be c o n f i n e d t e m p o r a r i l y i n a s p e c i a l c e l l and 

t o o r d e r t h a t a p r i s o n e r might be p u t under r e s t r a i n t 

when necessary t o p r e v e n t him from i n j u r i n g h i m s e l f or 

o t h e r s , damaging p r o p e r t y or c r e a t i n g a d i s t u r b a n c e . The 

C o n t r o l l e r was a l s o r e q u i r e d t o e n q u i r e i n t o charges l a i d 

a g a i n s t p r i s o n e r s by s t a f f under the Code o f D i s c i p l i n e 

and, where charges were proved, t o award a p p r o p r i a t e 

punishments. At the time o f the i n s p e c t i o n the 

d e s i g n a t e d C o n t r o l l e r had been absent on s i c k leave f o r 

s e v e r a l months and t h r e e d i f f e r e n t Governors from C.C.U. 

had f i l l e d i n f o r her on separate t o u r s o f detachment. 

The Deputy C o n t r o l l e r had been d i r e c t e d t o o t h e r d u t i e s 
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and i t was r e p o r t e d t h a t t h i s arrangement appeared t o 

have weakened the C o n t r o l l e r p o s i t i o n . 

The C o n t r o l l e r was r e s p o n s i b l e f o r r e p o r t i n g a l l major 

i n c i d e n t s t o the T a c t i c a l Management and P l a n n i n g U n i t o f 

the P r i s o n S e r v i c e and f o r m o n i t o r i n g the use o f approved 

methods o f c o n t r o l and r e s t r a i n t . The movement o f 

inmates t o the S e g r e g a t i o n U n i t under P r i s o n Rule 43 was 

a l s o t h e r e s p o n s i b i l i t y o f t h e C o n t r o l l e r . Given the 

c o n f l i c t o f i n t e r e s t arguments which are employed a g a i n s t 

p r i v a t e s e c t o r i n v o l v e m e n t - t h a t i t i s i n the i n t e r e s t s 

o f p r i s o n e n t r e p r e n e u r s t o have f u l l p r i s o n s and the 

l o n g e s t p o s s i b l e p e r i o d s o f i n c a r c e r a t i o n - i t i s 

i m p o r t a n t t o have a s t r o n g and a s s e r t i v e C o n t r o l l e r . 

However, t h e p r i s o n i n s p e c t o r a t e i d e n t i f y y e t another 

p o t e n t i a l problem: 

A l t h o u g h we found no evidence t h a t the c u r r e n t 

p o s t h o l d e r had exp e r i e n c e d d i f f i c u l t i e s w i t h the 

D i r e c t o r , we f e l t t h a t t h e r e was a p o t e n t i a l 

problem over t h e s t a t u s o f the C o n t r o l l e r . The 

C o n t r o l l e r was s i g n i f i c a n t l y l e s s experienced 

than e i t h e r o f t h e D i r e c t o r s who had been i n post 

y e t was expected t o m o n i t o r and r e p o r t on the 

D i r e c t o r ' s work. The C o n t r o l l e r must have 

adequate experi e n c e and be supported e f f e c t i v e l y 

w i t h i n t h e management s t r u c t u r e o f the P r i s o n 
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S e r v i c e t o enable him or her, i f necessary, t o 

m a i n t a i n a p o s i t i o n t h a t runs counter t o the 

views o f the D i r e c t o r . I n the prolonge d absence 

o f t h e C o n t r o l l e r , a replacement should be 

a p p o i n t e d w i t h knowledge o f the workings o f the 

Wolds. The p o s t o f Governor 5 Deputy C o n t r o l l e r 

was u n c o n v i n c i n g . A more e f f e c t i v e way o f 

s u b s t i t u t i n g f o r t h e C o n t r o l l e r should be found, 

p a r t i c u l a r l y i n the d u t y o f a d j u d i c a t i n g on 

charges l a i d a g a i n s t p r i s o n e r s . ̂ ô 

Some o f t h e arrangements i n terms o f performance 

measurement r a i s e d f u r t h e r q u e s t i o n s : 

The m o n i t o r i n g and t r e a t m e n t o f p r i s o n e r s i s 

p r o b a b l y e a s i e r than m o n i t o r i n g t he f i n a n c i a l 

d e t a i l s o f the Agreement. The r o l e o f C o n t r o l l e r 

r e p l i c a t e s some o f the r e s p o n s i b i l i t i e s o f a 

governor i n a P r i s o n S e r v i c e e s t a b l i s h m e n t and 

some o f t h e d u t i e s performed by a Board o f 

V i s i t o r s . I f the p u b l i c are t o be c o n f i d e n t t h a t 

inmates are p r o p e r l y t r e a t e d and t h a t v a l u e f o r 

money i s b e i n g achieved, i t i s i m p o r t a n t t h a t i t 

i s done w e l l . At the Wolds, w h i l e the t r e a t m e n t 

o f p r i s o n e r s was e f f e c t i v e l y s u p e r v i s e d , t h e r e 

was an absence o f s u i t a b l e systems f o r t he 

C o n t r o l l e r t o m o n i t o r f i n a n c i a l aspects. 
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Poor i n d u s t r i a l r e l a t i o n s have t r o u b l e d the s t a t e P r i s o n 

S e r v i c e i n r e c e n t times and i t was envisaged t h a t the 

p r i v a t e s e c t o r would n o t i n c u r such problems. However, 

t h e r e are m i s g i v i n g s . The General M u n i c i p a l and 

Bo i l e r m a k e r s ' Union (G.M.B.) was the o n l y union 

r e p r e s e n t e d i n the Wolds, w i t h a membership o f some f o r t y 

per cent o f the P r i s o n Custody O f f i c e r s and Su p e r v i s o r s . 

G.M.B. i s r e c o g n i z e d by Group 4. The Chief S t a f f 

R e p r e s e n t a t i v e (C.S.R.) o f the G.M.B. de s c r i b e d the 

morale o f h i s members as g e n e r a l l y good, having improved 

r e c e n t l y from a low p o i n t l a r g e l y generated by the 

n e g a t i v e p r e s s aimed a t Group 4 i n g e n e r a l , and the s t a f f 

o f t h e Wolds i n p a r t i c u l a r . The C.S.R. s t a t e d t h a t 

amongst m a t t e r s which gave r i s e t o some f e e l i n g s o f 

resentment was the f a c t t h a t P r i s o n Custody O f f i c e r s were 

n o t p a i d f o r t h e f i r s t t h r e e days o f s i c k leave. He 

understood t h e need t o discourage the misuse o f ad hoc 

s i c k n e s s absence b u t f e l t t h a t i t i m p l i e d a l a c k o f t r u s t 

i n h i s members. -phe r e p o r t subsequently i n d i c a t e s t h a t 

s i c k leave per member o f s t a f f was remarkably low and 

t h a t the c o n t r a c t o r ' s p o l i c y n o t t o pay f o r the f i r s t 

t h r e e days s i c k leave was p r o b a b l y a s i g n i f i c a n t f a c t o r 

i n t h e low r a t e b u t was re s e n t e d by s t a f f . ^^3 

The C.S.R. claimed t h a t h i s members were p r o b a b l y b e t t e r 

t r a i n e d t h a n P r i s o n O f f i c e r s i n some aspects o f t h e i r 
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work. They f e l t t h a t t h e i r s a l a r i e s should r e f l e c t t h i s . 

P a r i t y w i t h P r i s o n S e r v i c e pay was h i s aim. The s h i f t 

systems t h a t had been i n t r o d u c e d w i t h o u t c o n s u l t a t i o n 

w i t h s t a f f was another p o t e n t i a l source o f c o n f l i c t . The 

C.S.R. f e l t t h a t though i n d i v i d u a l r e l a t i o n s h i p s w i t h 

members o f management were good h i s members were too 

o f t e n p r e s e n t e d w i t h a fait accompli 

I n d i v i d u a l c o u n s e l l i n g o f members o f s t a f f under s t r e s s 

had been c a r r i e d o u t a t one time by members o f s e n i o r 

management. However, the i n s p e c t o r a t e r e p o r t e d t h a t : 

'Recently t h e r e d i d n o t seem t o have been time f o r t h i s . 

The C.S.R. f e l t t h a t a f o r m a l system o f s t r e s s 

c o u n s e l l i n g s h o u l d be in t r o d u c e d . ' ^ ^ s j n g e n e r a l , t h e 

C.S.R. f e l t t h a t t he emphasis had been p l a c e d on care 

f o r p r i s o n e r s , t o the d e t r i m e n t o f t h a t p r o v i d e d f o r 

s t a f f . 

The d e l i n e a t i o n o f employees' r e s p o n s i b i l i t i e s was 

somewhat ambiguous and th e management o f s t a f f r o t a s 

q u e s t i o n a b l e : 

There seemed l i t t l e d i s t i n c t i o n between the work 

o f P r i s o n Custody S u p e r v i s o r s and t h a t o f P r i s o n 

Custody O f f i c e r s . The r e s p o n s i b i l i t i e s o f 

managers were u n c l e a r . Some s t a f f seemed 

d o u b t f u l about what they were r e s p o n s i b l e f o r and 
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t o whom th e y were acc o u n t a b l e . No one t o whom we 

spoke had a p e r s o n a l copy o f h i s or her j o b 

d e s c r i p t i o n . High amounts o f time were owed t o 

s t a f f and annual leave was behind t a r g e t . These 

might r e p r e s e n t f u t u r e problems over s t a f f 

deployment. 

Senior managers p o i n t e d out t h a t some o f the 

tim e owed t o s t a f f had been accrued i n a t t e n d i n g 

i n c i d e n t s and some was due t o bank h o l i d a y 

a t t e n d a n c e . I f as th e y suggested, s t a f f were 

g i v e n a d d i t i o n a l leave i n s t e a d o f time o f f i n 

l i e u , leave schedules would f a l l f u r t h e r behind. 

This i n t u r n would l e a d t o a f u r t h e r i n c r e a s e i n 

time owed t o s t a f f r e q u i r e d t o work t o cover 

those on leave . ̂ ^6 

I n terms o f s t a f f r e c r u i t m e n t , i t was r e p o r t e d t h a t : 

'There was no evidence t h a t t h e e s t a b l i s h m e n t was having 

more d i f f i c u l t y than when i t opened i n a t t r a c t i n g good 

q u a l i t y people.'1^7 T h i s i s n ot s u r p r i s i n g g i v e n the 

harsh employment m i l i e u o f t h e 1990s. The i n s p e c t o r a t e 

formed t he view t h a t t h e o v e r a l l q u a l i t y o f P r i s o n e r 

Custody O f f i c e r s and P r i s o n Custody S u p e r v i s o r s was a t 

l e a s t as h i g h as e q u i v a l e n t P r i s o n S e r v i c e employees. 

One f i f t h o f o p e r a t i o n a l s t a f f were female, and the 

p r i s o n had s i x s t a f f from e t h n i c m i n o r i t y backgrounds. 

V e t t i n g procedures f o r new r e c r u i t s e x p l o r e d t h e work 
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r e c o r d s o f ca n d i d a t e s as f a r back as twenty years, and 

e i g h t c o n d i t i o n a l r e c r u i t s had f a i l e d t h i s v e t t i n g 

p r ocess. 

S t a f f t r a i n i n g was a t o p i c a l i s s u e , i f o n l y because i t 

had been made so by the p r e s s . x h e p r i s o n i n s p e c t o r a t e 

were p a r t i c u l a r l y c r i t i c a l o f the q u a l i t y and q u a n t i t y o f 

development t r a i n i n g : 

The t r a i n i n g needs o f i n d i v i d u a l members o f s t a f f 

had y e t t o be i d e n t i f i e d and we saw l i t t l e s i g n 

t h a t managers were e n s u r i n g t h a t t h e i r s t a f f had 

the a p p r o p r i a t e knowledge and s k i l l s f o r t h e i r 

work. I n the f i r s t f o u r months o f 1993, o n l y 158 

days o f t r a i n i n g had been achieved, l e s s than one 

day f o r each member o f s t a f f . The main 

d i f f i c u l t y appeared t o be f i n d i n g time f o r s t a f f 

t o be t r a i n e d . I t had been agreed w i t h CCU t h a t 

e v ery o p e r a t i o n a l member o f s t a f f should r e c e i v e 

f o u r days t r a i n i n g i n f i r s t a i d . I t was u n c l e a r 

how t h i s was t o be achieved w i t h o u t u s i n g r e s t 

days. The e s t a b l i s h m e n t was nowhere near i t s 

t a r g e t o f p r o v i d i n g every P r i s o n Custody O f f i c e r 

w i t h f i v e days r e f r e s h e r t r a i n i n g i n d i r e c t 

s u p e r v i s i o n each year. There was a l a c k o f 

t r a i n i n g i n s e c u r i t y , race r e l a t i o n s , drug 

awareness, f i r e p r e v e n t i o n and wo r k i n g w i t h sex 
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o f f e n d e r s . Of equal concern was the absence o f 

t r a i n i n g and s u p p o r t f o r S u p e r v i s o r s , a problem 

which s h o u l d be addressed w i t h o u t delay. 

S t a f f l e v e l s were a f u r t h e r cause f o r concern i n the 

c o n t e x t o f s e c u r i t y . The r e p o r t r e c o r d s t h a t : 

The q u a l i t y o f b a s i c a m e n i t i e s and s e r v i c e s f o r 

p r i s o n e r s was o f a h i g h s t a n d a r d but t h e r e was 

evidence o f b u l l y i n g and t a x i n g , and i n one or 

two u n i t s a sense t h a t inmates were i n c o n t r o l , ̂ ô 

D u r i n g the i n s p e c t i o n t h e r e were s e v e r a l minor i n c i d e n t s 

which the i n s p e c t o r a t e f e l t might have been c h a l l e n g e d by 

s t a f f i n a P r i s o n S e r v i c e e s t a b l i s h m e n t . This i n c l u d e d 

inmates damaging a p o o l t a b l e i n the presence o f a u n i t 

S u p e r v i s o r w i t h o u t immediate a c t i o n b eing taken. 

Moreover, one S u p e r v i s o r was r e s p o n s i b l e f o r m a i n t a i n i n g 

c o n t r o l i n a u n i t o f f i f t y p r i s o n e r s . The q u a l i t y o f 

s u p e r v i s i o n he or she c o u l d g i v e t o such a l a r g e number 

o f p r i s o n e r s i n a spacious environment was l i m i t e d . The 

i n s p e c t o r s i n d i c a t e t h a t w h i l e some Su p e r v i s o r s were 

c l e a r l y c o m f o r t a b l e i n t h i s p o s i t i o n , o t h e r s had 

d i f f i c u l t i e s . There was i n s u f f i c i e n t c h a l l e n g i n g o f 

un a c c e p t a b l e b e h a v i o u r . 
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At t h e ti m e o f the i n s p e c t i o n , s t a f f a t the Wolds had 

s u c c e s s f u l l y c o n t a i n e d a c t s o f v i o l e n c e and i n d i s c i p l i n e 

w i t h o u t r e c o u r s e t o o u t s i d e h e l p . Between 1 A p r i l 1992 

and 31 March 1993 t h e r e had been t w e n t y - n i n e recorded 

inmate a s s a u l t s on s t a f f , twenty-one inmate a s s a u l t s on 

one a n o t h e r , two i n c i d e n t s o f food r e f u s a l , t h r e e r o o f ­

top i n c i d e n t s and n i n e c o n c e r t e d a c t s o f i n d i s c i p l i n e . 

However, t h e r e p o r t s t a t e s : 'The rel e v a n c e o f such 

s t a t i s t i c s as a comparison w i t h o t h e r p r i s o n s i s 

q u e s t i o n a b l e because o f d i f f e r e n c e s i n regimes and i n the 

r e l i a b i l i t y o f t h e systems o f r e p o r t i n g i n c i d e n t s . ' ^ ^ 2 

The o n l y escape from t he p r i s o n had been t h a t o f a man 

who had dressed h i m s e l f i n female c l o t h i n g and walked out 

w i t h o u t g o i n g v i s i t o r s . There had, i n a d d i t i o n , been one 

escape from a h o s p i t a l e s c o r t . As the i n s p e c t o r s a s s e r t : 

Both escapes from t he Wolds were r e p l i c a t e d i n 

o t h e r e s t a b l i s h m e n t s c o n t a i n i n g s i m i l a r 

p o p u l a t i o n s . We d i d n o t draw from them, or from 

our o b s e r v a t i o n s , any adverse c o n c l u s i o n s about 

t h e s t a n d a r d o f v i g i l a n c e m a i n t a i n e d by s t a f f . 

Some o f the inmates who were s u b j e c t t o the ' r e s t r i c t e d 

regime' f o r d i s c i p l i n a r y purposes complained b i t t e r l y , 

about t h e r e s t r i c t i o n s p l a c e d upon them. They 

p a r t i c u l a r l y d i s l i k e d t h e 'closed v i s i t s ' . Some 

complained t h a t t h e y were e f f e c t i v e l y b eing punished 
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t w i c e f o r t h e same d i s c i p l i n a r y o f f e n c e s i n c e they are 

p l a c e d i n i t i a l l y i n a s e g r e g a t i o n u n i t b e f o r e e v e n t u a l 

s u b j e c t i o n t o the r e s t r i c t e d regime. Others a l s o a l l e g e d 

t h a t t h e y had n o t r e c e i v e d t he p r e s c r i b e d warnings 

r e q u i r e d b e f o r e s u b j e c t i o n t o the regime. When inmate 

r e c o r d s were checked i t was found t h a t i n two cases 

f o r m a l warnings had n o t been e n t e r e d . inmates o t h e r 

than those on the r e s t r i c t e d regime were g e n e r a l l y 

a m b i v a l e n t about i t s i n t r o d u c t i o n . Though many cou l d 

u n d e rstand t he need f o r s p e c i a l arrangements t o deal w i t h 

d i s r u p t i v e inmates, t h e r e was concern t h a t the s e t t i n g up 

of t he u n i t i n d i c a t e d a d e s i r e by management t o c u t back 

on t h e g e n e r a l regime. 

Two p o i n t s a p p l y here. F i r s t , i n c r e a s i n g t h e use o f the 

r e s t r i c t e d regime would be a r a t i o n a l p o l i c y f o r 

management t o pursue s i n c e i t would a m e l i o r a t e pressures 

on s t a f f and decrease p r i s o n e r - w a r d e r r a t i o s . Secondly, 

i f , as i t was suggested t o t h e p r i s o n i n s p e c t o r a t e , the 

r e s p o n s i b i l i t y f o r a d j u d i c a t i o n s was s h i f t e d from t he 

C o n t r o l l e r t o t h e D i r e c t o r (as p a r t o f h i s r e s p o n s i b i l i t y 

f o r c o n t r o l l i n g inmate b e h a v i o u r ) , a c l e a r c o n f l i c t o f 

i n t e r e s t s would be c r e a t e d where f i n a n c i a l and 

o p e r a t i o n a l p r e s s u r e s would g i v e a s t r o n g m o t i v a t i o n t o 

augment t h e use o f t h e d i s c i p l i n a r y regime. 
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The o p e r a t i o n a l c h a r a c t e r i s t i c s o f s e c u r i t y p r o v i s i o n was 

m e r e l y one aspect. The c a l i b r e o f s e c u r i t y management 

was b r o u g h t i n t o q u e s t i o n : 

S e c u r i t y was managed by one d e d i c a t e d manager, 

hav i n g h i t h e r t o been the p r o v i n c e o f the duty 

manager. Though t h i s i s an improvement the 

manager i n q u e s t i o n had had no f o r m a l t r a i n i n g i n 

s e c u r i t y i n p r i s o n s . We found t h a t he was 

u n f a m i l i a r w i t h the P r i s o n S e r v i c e Manual on 

S e c u r i t y , though a copy e x i s t e d i n the 

e s t a b l i s h m e n t . We recommend t h a t s t a f f a t the 

Wolds engaged i n s e c u r i t y work be p r o v i d e d w i t h 

the t r a i n i n g t h a t i s a v a i l a b l e t o P r i s o n S e r v i c e 

s e c u r i t y o f f i c e r s . 

Two, s i m i l a r l y u n t r a i n e d , P r i s o n Custody 

O f f i c e r s a s s i s t e d the manager i n the work o f the 

s e c u r i t y o f f i c e . 

Doubts were a l s o r a i s e d about c r i s i s management: 

Should a s e r i o u s i n c i d e n t occur the q u e s t i o n o f 

command seemed t h o r o u g h l y u n s a t i s f a c t o r y . I t was 

e x p l a i n e d t o us t h a t t h e h i g h e r l e v e l t o which 

the C o n t r o l l e r would be expected t o r e p o r t would 

be t h e CCU i n P r i s o n S e r v i c e Headquarters. This 

i s c u r r e n t l y headed by a c i v i l s e r v a n t who has no 
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o p e r a t i o n a l e x p e r i e n c e o f p r i s o n s . The D i r e c t o r 

would be accou n t a b l e t o s e n i o r people i n the 

head q u a r t e r s o f Group 4 where i t was e q u a l l y 

u n l i k e l y t h a t anyone would have p r i s o n 

e x p e r i e n c e . Presumably i t was hoped t h a t these 

two elements would communicate w i t h each o t h e r t o 

agree i n s t r u c t i o n s which would be g i v e n t o people 

on t h e ground. I n a s e r i o u s s i t u a t i o n o f 

d i s o r d e r i n a p r i s o n , t i m e i s o f the essence. We 

doubted whether t h e arrangement d e s c r i b e d t o us 

would ensure t h a t t i m e l y and s e n s i b l e d e c i s i o n s 

would be made and communicated. i^'' 

I n terms o f the regime p r o v i d e d , the Wolds was seen as 

h a v i n g a more c i v i l i z e d atmosphere, w i t h l e s s r e l i a n c e on 

l o c k i n g p r i s o n e r s i n t h e i r c e l l s . Basic a m e n i t i e s , 

c o n t a c t w i t h f a m i l y , access t o s p o r t , e d u c a t i o n and 

e x e r c i s e a l l f u l l y met the requirements o f a remand 

regime. However, t h e r e were d e f i c i e n c i e s : 

There was no b a i l i n f o r m a t i o n scheme, an 

u n f u l f i l l e d p a r t o f t h e c o n t r a c t . The q u a l i t y o f 

i n d u c t i o n was poor w i t h i n s u f f i c i e n t e x p l a n a t i o n 

o f r i g h t s and p e r s o n a l r e s p o n s i b i l i t y . There was 

i n s u f f i c i e n t p e r s o n a l a t t e n t i o n g i v e n t o inmates 

t o encourage them t o make best use o f the 

o p p o r t u n i t i e s a v a i l a b l e . There was an absence o f 
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group work and c o u n s e l l i n g t o t a c k l e problems o f 

a s s e r t i v e n e s s , anger management, drug and a l c o h o l 

abuse etc.^^s 

C l e a r l y , t h e r e are obvious breaches o f c o n t r a c t . The 

p r i s o n i n s p e c t o r s draw a t t e n t i o n t o t h i s , e x p r e s s i n g 

s u r p r i s e t h a t no payments i n d e f a u l t had been r e q u i r e d 

from t h e c o n t r a c t o r s , making p a r t i c u l a r r e f e r e n c e t o the 

delayed i n t r o d u c t i o n o f a l i b r a r y s e r v i c e and the 

c o n t i n u e d absence o f a b a i l u n i t . The r e p o r t concludes 

t h a t : 

...the absence o f systems f o r checking the 

f i n a n c i a l aspects o f the c o n t r a c t was a s e r i o u s 

weakness. I n the ci r c u m s t a n c e s , i t was 

i m p o s s i b l e t o determine t he v a l u e f o r money o f 

t h i s c o n t r a c t e d arrangement i n any d e t a i l . ^ ^ 9 

4.9.1 PRIVATISATION AND PRISONS: AN OVERVIEW 

The term p r i v a t i s a t i o n d e s c r i b e s a complex and 

m u l t i d i m e n s i o n a l concept encompassing a wide v a r i e t y o f 

economic arrangements and rearrangements a f f e c t i n g the 

d i s t r i b u t i o n o f t h e p r o d u c t i o n o f goods and the d e l i v e r y 

o f s e r v i c e s between t h e p u b l i c s e c t o r and the p r i v a t e 

s e c t o r . The u n i f y i n g theme o f p r i v a t i s a t i o n i s 

d i r e c t i o n a l : a s h i f t i n t h e a l l o c a t i o n o f 
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r e s p o n s i b i l i t i e s from s t a t e p r o v i s i o n t o the p r i v a t e 

sphere. 

The p e r c e p t i o n t h a t d r i v e s the proponents o f 

p r i v a t i s a t i o n i s t h a t government has become i n v o l v e d i n 

b usiness a t which i t i s not p a r t i c u l a r l y e f f e c t i v e or 

e f f i c i e n t . A number o f e x p l a n a t i o n s are o f f e r e d f o r 

t h i s , monopoly and s e c u r i t y b eing the most p o p u l a r . The 

cure f o r these p e r c e i v e d i l l s i s t o t a ke o p e r a t i o n s away 

from the Government and t o g i v e a l l or p a r t o f such 

r e s p o n s i b i l i t i e s t o the p r i v a t e s e c t o r . Yet such an 

approach f o r g e t s h i s t o r y . I t f a i l s t o take cognizance o f 

t h e f a c t t h a t the b u l k o f s t a t e o p e r a t i o n s were accrued 

because o f n e c e s s i t y - because o f the f a i l u r e s or 

inadequacy o f p r i v a t e p r o v i s i o n . 

I n t h e c o n t e x t o f c r i m i n a l j u s t i c e a number o f c o n t r a c t s 

have been i n t r o d u c e d ( f o r s e r v i c e s such as e d u c a t i o n and 

c o u r t e s c o u r t s ) , the most r e c e n t b e i n g f o r the management 

o f p r i s o n s . However, th e observance o f c o n t r a c t 

s p e c i f i c a t i o n s t o date has not been as envisaged, and the 

enforcement o f c o n t r a c t s p e c i f i c a t i o n s not as promised. 
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5. CONCLUSIONS 

The c o n c l u s i o n s drawn about p u b l i c p o l i c y on g u i l t and 

punishment i n B r i t a i n f i t i n t o t h r e e broad c a t e g o r i e s : 

t h o u g h t s , programmes and s o l u t i o n s . The thoughts 

s e c t i o n embraces t h e c o n c e p t i o n and j u s t i f i c a t i o n o f 

punishment. The programmes examined are e s s e n t i a l l y 

t h e dominant c r i m i n a l j u s t i c e p o l i c i e s o f those 

p o l i t i c a l p a r t i e s i n c o m p e t i t i o n f o r government. The 

s o l u t i o n s p a r t addresses t he p r e s e n t Government's 

responses t o some o f the more p r e s s i n g problems found 

i n t h e B r i t i s h c r i m i n a l j u s t i c e system. 

5.1 THOUGHTS 

Punishment i s a term used l o o s e l y and i n a v a r i e t y o f 

ways. I n i t s c e n t r a l or p r i m a r y sense i t i m p l i e s t h e 

i n t e n t i o n a l i n f l i c t i o n by some a u t h o r i t y upon an 

o f f e n d e r , o f some p e n a l t y i n t e n d e d t o be d i s a g r e e a b l e , 

f o r some o f f e n c e a u t h o r i z e d by t h a t a u t h o r i t y . The 

r e f e r e n c e s t o a u t h o r i t y and i n t e n t i o n are e s s e n t i a l . 

I n t e n t i o n removes the p o t e n t i a l i n c l u s i o n o f 

c o n s e q u e n t i a l m i s f o r t u n e s . A u t h o r i t y d i f f e r e n t i a t e s 

between, on t h e one hand, mere vengeance, and on the 

o t h e r , t h e c a l c u l a t e d and p u r p o s e f u l i n f l i c t i o n o f 

harm by t h e s t a t e or comparable power. 
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The use o f punishment i n the p r i m a r y sense emphasizes 

th e l o g i c a l l y necessary c o n n e c t i o n between g u i l t and 

unpleasantness. The concept o f g u i l t i s t h a t o f 

usage. G u i l t i s n o t merely a f e e l i n g o f g u i l t . There 

i s n o t h i n g t o stop a person from being g u i l t y w i t h o u t 

h a v i n g any f e e l i n g s o f g u i l t and v i c e versa. 

G e n e r a l l y speaking, contemporary d e f i n i t i o n s o f g u i l t 

a re f o r m u l a t e d n o t by c a l c u l a t i n g the a s s i m i l a t i o n o f 

behaviour t o the d o c t r i n e s o f n a t u r a l law, but by 

r e f e r e n c e t o c o n v e n t i o n . Thus, t o i n c u r g u i l t i s t o 

have br o u g h t o n e s e l f , by a t r a n s g r e s s i o n , i n t o a 

s i t u a t i o n where one must expect t o be g r e e t e d w i t h i l l 

w i l l and reproach.^ Moreover, g u i l t i s n ot r e f e r r e d t o 

as a consequence o f an o f f e n c e , b u t as a 

p r e s u p p o s i t i o n o f r e s p o n s i b i l i t y f o r i t . I t i s not 

s u f f i c i e n t t o view g u i l t as a r e a c t i o n t o an o f f e n c e . 

G u i l t i s b e i n g i n breach o f a c e r t a i n k i n d o f r u l e . 

I t i s a p o s i t i o n e n t e r e d i n t o by d e l i b e r a t e l y c r o s s i n g 

s o c i a l l y d e f i n e d b o r d e r s : a p o s i t i o n which w i l l be 

dis c o u r a g e d by t h e d i s i n c e n t i v e o f punishment. 

Punishment has m a n i f e s t e d i t s e l f i n many forms -

o s t e n t a t i o u s r i d i c u l e , p h y s i c a l p a i n , s y s t e m a t i c 

d e p r i v a t i o n or the d e l i b e r a t e i n f l i c t i o n o f death. 

These modes o f harm have found s u b s t a n t i a l i n f l u e n c e 

i n t h e p r e v a i l i n g s o c i a l and p o l i t i c a l p h i l o s o p h i e s o f 

t h e i r t i m e . From the c o l l a p s e and f a l l o f the Roman 

Empire t h r o u g h t o the s i x t e e n t h c e n t u r y , medieval 

punishments were, i n g e n e r a l , b o t h a r b i t r a r y and 
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b a r b a r o u s , s u b s e q u e n t l y i n c r e a s i n g i n s e v e r i t y between 

the R e f o r m a t i o n and the Enlightenment.^ These e a r l y 

m a n i f e s t a t i o n s o f punishment were not as p l u r a l i s t i c 

as appeals t o c o n v e n t i o n would suggest. M i c h e l 

F o u c a u l t argues t h a t , d u r i n g t h i s p e r i o d , punishment 

r e p r e s e n t e d a symbolic a s s e r t i o n o f power and 

a u t h o r i t y by the monarchy. I t was a ceremony o f 

s o v e r e i g n t y : i t used r i t u a l marks o f vengeance t o 

p r e s e n t s p e c t a t o r s w i t h a s p e c t a c l e o f the p h y s i c a l 

presence o f t h e s o v e r e i g n and o f h i s power.^ I t i s 

a g a i n s t such a background t h a t the d e v e l o p i n g views o f 

mankind and o f s o c i e t y must be c o n s i d e r e d . 

The s o c i a l and i n t e l l e c t u a l m i l i e u o f the 

E n l i g h t e n m e n t was t o change penology. The 

Enlightenment i n c l u d e d t h e o r i e s o f p h i l o s o p h e r s so 

d i v e r s e as Rousseau and V o l t a i r e , Montesquieu and 

D i d e r o t , each o f them r a n g i n g w i d e l y i n h i s o p i n i o n s 

and f e e l i n g s . But a few l e a d i n g ideas d i d become 

s a l i e n t . A l l were a f f e c t e d by a growing s c i e n t i f i c 

approach t o s o c i a l problems. A l l t u r n e d t o reason and 

common sense as weapons a g a i n s t the o l d o r d e r . A l l 

r e v o l t e d a g a i n s t t h e u n q u e s t i o n i n g acceptance o f 

t r a d i t i o n and a u t h o r i t y . Appeals t o n a t u r a l law and 

t h e d o c t r i n e o f s e l f - o w n e r s h i p gave the i n d i v i d u a l a 

new sense o f freedom governed by the n o t i o n o f the 

s o c i a l contract.'^ The t h e o r y t h a t man owed a b s o l u t e 

obedience t o government was r e p l a c e d by the n o t i o n 

t h a t o b l i g a t i o n s between t h e two were mutual and 
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analogous t o a v o l u n t a r y c o n t r a c t . S u b o r d i n a t i o n was 

by consent. The c i t i z e n was now presumed t o have 

accepted t he v e r y law by which he may be punished. 

I m p l i c i t l y , t h e c r i m i n a l was assigned a p a r a d o x i c a l 

complexion. On the one hand, he had broken t he s o c i a l 

compact, becoming an enemy o f s o c i e t y as a whole. On 

the o t h e r , he p a r t i c i p a t e s i n the punishment r e c e i v e d 

s i n c e he i s a c i t i z e n . Thus, the a d o p t i o n o f 

c o n t r a c t a r i a n assumptions by the p r e v a i l i n g p o l i t i c a l 

p h i l o s o p h i e s made punishment c o e x t e n s i v e w i t h the 

f u n c t i o n s o f the s o c i a l body. On these grounds, the 

r i g h t t o p u n i s h has been s h i f t e d from the vengeance o f 

the s o v e r e i g n t o t h e defence o f s o c i e t y . 

I n t h e c o n t e x t o f punishment, the s o c i a l c o n t r a c t 

i m p l i e s a q u a n t i t a t i v e dilemma. How i s punishment t o 

be meted out? The p e n a l t y t h e m a l e f a c t o r i s exposed 

t o seems t o be w i t h o u t bounds. C o n t r a c t a r i a n i s m 

i m p l i e s mass consensus and an u n l i m i t e d power t o 

p u n i s h . Hence, t h e s o c i a l compact brought w i t h i t the 

need t o e s t a b l i s h a p r i n c i p l e o f moderation f o r the 

power o f punishment. An age t h a t v a l u e d l i b e r t y above 

e v e r y t h i n g saw moves which sought t o supersede the 

savage p e n a l t i e s o f the p a s t w i t h punishments 

c o r r e s p o n d i n g t o o f f e n c e s b o t h i n n a t u r e and e x t e n t . 

Whereas r e t r i b u t i o n was seen as the obvious way by 

which t o c a l c u l a t e t h e p e n a l t y - matching the 
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i n t e n s i t y and abhorrence o f the crime t o t h a t o f the 

punishment - a competing p e n a l p h i l o s o p h y emerged. 

Cesare B e c c a r i a ' s seminal work. An Essay on Crimes and 

Punishments, caused a s e n s a t i o n t h r o u g h o u t Europe. At 

th e h e a r t o f B e c c a r i a ' s t h o u g h t s was a new c o n c e p t i o n 

o f t h e r o l e o f law and t h e p r o p e r f u n c t i o n s o f 

punishment. The purpose o f punishment was not t o 

b o l s t e r t h e power o f the s o v e r e i g n but t o s u s t a i n the 

s o c i a l b e n e f i t s enjoyed by the c i t i z e n r y . The essay 

proposed i n c r e a s e d p r o - a c t i v i t y i n the j u s t i f i c a t i o n 

o f punishment. Whereas r e t r i b u t i v i s t s sought t o 

e s t a b l i s h b o t h a q u a n t i t a t i v e and q u a l i t a t i v e r e l a t i o n 

between crime and i t s punishment, l o o k i n g back t o the 

o f f e n c e t o o r d a i n an e q u i v a l e n c e o f p a i n , Beccaria 

looked t o t h e effects o f punishment f o r i t s r a t i o n a l e . 

The p e n a l t y was t o be c a l c u l a t e d i n terms not o f the 

crime b u t o f i t s p o t e n t i a l r e p e t i t i o n . The p a s t 

o f f e n c e was s u b o r d i n a t e d t o an emphasis on f u t u r e 

d i s o r d e r s . Hence, the medium o f d e t e r r e n c e was 

i n t r o d u c e d . I n s t e a d o f p u n i s h i n g a m a l e f a c t o r f o r h i s 

r a t i o n a l i t y and w i l l , punishment was engineered t o 

d e s t r o y t h e dynasty o f crime. 

That one o f the major f u n c t i o n s o f punishment was t o 

d e t e r crime had, f o r c e n t u r i e s , been a j u s t i f i c a t i o n 

o f t h e r i g h t t o p u n i s h . However, an i m p o r t a n t 

d i s t i n c t i o n was now born. The degree o f p r e v e n t i o n 

t h a t had h i t h e r t o been expected as an e f f e c t o f the 
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punishment and i t s s p e c t a c l e - and t h e r e f o r e o f i t s 

excess - tended now t o become the p r i n c i p l e o f i t s 

economy and t h e measure o f i t s j u s t p r o p o r t i o n s . The 

c r i m i n a l had now t o be punished e x a c t l y enough t o 

p r e v e n t r e p e t i t i o n . 

Among the many s o c i a l i n s t i t u t i o n s t h a t had come under 

a t t a c k d u r i n g the E n l i g h t e n m e n t , punishment stood out 

i n a l l i t s i l l o g i c a l and o p p r e s s i v e b a r b a r i t y . 

Moreover, penology l e n t i t s e l f n o t o n l y t o g e n e r a l 

p h i l o s o p h i z i n g b u t t o s p e c i f i c schemes o f r e f o r m . 

B e c c a r i a ' s r e a p p r a i s a l o f punishment was accompanied 

by a p e n a l programme t o c a r r y i t o u t , o f f e r i n g a l e s s 

b a r b a r i c and more f l e x i b l e approach t o a d j u s t i n g 

punishments t o crimes. The method was imprisonment 

f o r a s t a t e d p e r i o d o f time and s i g n a l l e d a watershed 

i n t he g e n e r a l use o f i n c a r c e r a t i o n . Imprisonment 

l e n t i t s e l f e x t r e m e l y w e l l t o an exact g r a d u a t i o n o f 

the degree o f punishment t o the o f f e n c e . Whereas 

i n c a r c e r a t i o n had preceded punishment f o r the purpose 

o f d e t e n t i o n b e f o r e the e x e c u t i o n o f judgement, 

imprisonment was t o become the p r i n c i p a l i n s t r u m e n t o f 

c r i m i n a l j u s t i c e . However, t h i s new p r o - a c t i v e 

c a l c u l u s o f m o d e r a t i o n s t i l l d i s p l a y e d c e r t a i n 

assumptions o f r a t i o n a l i t y . L i t t l e , i f any, account 

was taken o f the p o s s i b i l i t y t h a t crime might be 

s o c i a l l y and i n d i v i d u a l l y c o n d i t i o n e d . The p o t e n t i a l 

o f f e n d e r was seen as an independent, reasoning 

i n d i v i d u a l , w e i g h i n g up the consequences o f crime and 
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d e c i d i n g t h e balance o f advantage. He was assumed t o 

have t h e same powers o f r e s i s t a n c e as o t h e r 

i n d i v i d u a l s , t o deserve the same punishment f o r the 

same crime and t o r e a c t i n t h e same way t o the same 

punishment. 

B e c c a r i a had demonstrated an a r d e n t b e l i e f i n human 

reason and t h e p e r f e c t i b i l i t y o f s o c i a l i n s t i t u t i o n s . 

T h is approach came under c h a l l e n g e from t he 

' P o s i t i v i s t s ' who, p o i n t i n g t o the un d i m i n i s h e d r a t e s 

o f r e c i d i v i s m , c laimed t h a t t h e c r i m i n a l a c t i s bot h 

n o n - r a t i o n a l and, i n essence, n o n - v o l i t i o n a l . Disease 

p r e v e n t i n g a r a t i o n a l c a l c u l u s was seen as the cause 

o f t h i s problem, t r e a t m e n t b e i n g t he o n l y s o l u t i o n . 

T his s c h o o l o f th o u g h t i n t r o d u c e d a moral dilemma, 

s i n c e t he s o c i a l awareness which was t o grow out o f 

the P o s i t i v i s t approach caused a c l a s h between the 

r e s p o n s i b i l i t i e s o f s o c i a l w e l f a r e and the s o c i a l l y 

abundant assumptions o f d e s e r t . 

Though t h e P o s i t i v i s t s c o u l d d i s t i n g u i s h themselves 

from t h e C l a s s i c a l s c hool i n terms o f the p e r c e i v e d 

c a u s a t i o n o f crim e , t h e y were unable t o f o r m u l a t e a 

new programme f o r t he e x e c u t i o n o f t h e i r t h e o r y . From 

t h e end o f t h e e i g h t e e n t h c e n t u r y t o the p r e s e n t day, 

the s t a t e has c o n t i n u a l l y embraced i n c a r c e r a t i o n as 

t h e p r i n c i p a l i n s t r u m e n t o f c r i m i n a l j u s t i c e . 
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By the second h a l f o f the n i n e t e e n t h c e n t u r y 

developments i n p s y c h i a t r y had i n t r o d u c e d a new 

c o m p e t i t o r i n t o the penal arena. The d o c t r i n e o f 

moral c u l p a b i l i t y began t o be undermined by the n o t i o n 

t h a t s t r u c t u r a l causes may foment the c r i m i n a l w i l l . 

By t h e f i r s t h a l f o f t h e t w e n t i e t h c e n t u r y t h i s 

p r o s p e c t had become a c e r t a i n t y f o r some n o t a b l e 

i n t e l l e c t u a l s . George Bernard Shaw drew a t t e n t i o n t o 

t h i s h y p o t h e s i s c l a i m i n g t h a t imprisonment was a 

c o r r u p t i n g i n f l u e n c e - an e x p e r i e n c e which was l i k e l y 

t o develop the c r i m i n a l w i l l r a t h e r than s t r a n g l e 

r e c i d i v i s m . An i n c r e m e n t a l answer came i n t o b e i n g. 

The n o t i o n o f r e h a b i l i t a t i o n was t o be tacked onto the 

i n c a r c e r a l base o f punishment. Through t r e a t m e n t , 

imprisonment c o u l d be used t o r e f o r m the o f f e n d e r ' s 

c h a r a c t e r r a t h e r than b e i n g l e f t t o n o u r i s h the 

c r i m i n a l w i l l . 

Penology was now p o l a r i z e d . T h e o r i s t s were e i t h e r f o r 

o r a g a i n s t t h e c r i m i n a l . Whereas the t h e o r i e s o f 

r e t r i b u t i o n and d e t e r r e n c e merely argued about the 

s i z e and r a t i o n a l e o f punishment, r e h a b i l i t a t i o n 

q u e s t i o n e d t h e r i g h t t o p u n i s h . From the demise o f 

m o n a r c h i c a l abuse, t h r o u g h t o t h e l i b e r a l i z a t i o n and 

p o l a r i z a t i o n o f punishment, one theme has become 

s a l i e n t - t h a t punishment i s harm and the p u r p o s e f u l 

i n f l i c t i o n o f harm r e q u i r e s j u s t i f i c a t i o n . 
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Punishment as a p r a c t i c e has a number o f d i s c e r n i b l e 

j u s t i f i c a t i o n s . Since t h e 1960s t h e r e has been an 

i n c r e a s i n g acceptance o f the purposes o f punishment. 

The S t r e a t f i e l d Committee^ i n England, a f t e r c a r e f u l 

s c r u t i n y o f the e v o l u t i o n o f s e n t e n c i n g p r a c t i c e s , 

concluded t h a t f o u r o b j e c t i v e s o f punishment must be 

r e c o g n i z e d . The o l d element o f r e t r i b u t i o n f o r a 

wrong committed i n the p a s t c o u l d n o t be i g n o r e d , but 

i n a d d i t i o n t h e r e were t h r e e o t h e r o b j e c t i v e s 

concerned w i t h t h e a t t e m p t t o c o n t r o l the f u t u r e : t o 

st o p t h e o f f e n d e r from o f f e n d i n g a g a i n , t o d e t e r o t h e r 

p o t e n t i a l o f f e n d e r s and t o p r o t e c t s o c i e t y from the 

p e r s i s t e n t o f f e n d e r . I t i s obvious t h a t i n p a r t i c u l a r 

cases these purposes must sometimes c o n f l i c t . The 

ba c k w a r d - l o o k i n g element o f r e t r i b u t i o n may c l a s h w i t h 

the f o r w a r d l o o k i n g element o f r e f o r m . To seek t o 

r e h a b i l i t a t e t h e o f f e n d e r may c l a s h w i t h t h e 

d e t e r r e n c e o f o t h e r s . Though n o t e n t i r e l y d i s t i n c t , 

t h r e e competing t h e o r i e s have dominated a t t e m p t s t o 

j u s t i f y punishment. 

5.1.1 RETRIBUTION 

Punishment must be r e t r i b u t i v e s i n c e i t i s i n f l i c t e d 

in response to an o f f e n c e . But r e t r i b u t i o n stands 

alone among the p r i n c i p a l penal t h e o r i e s i n t h a t i t 

views an o f f e n c e n o t o n l y as a necessary b u t as a 

s u f f i c i e n t c o n d i t i o n o f punishment. One o b j e c t i o n t o 

th e r e t r i b u t i v e t h e o r y i s the c l a i m t h a t i t i s i n f a c t 

a p h i l o s o p h i c a l r a t i o n a l i z a t i o n o f veng e f u l n e s s . 
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Whereas d e t e r r e n c e t h e o r y emphasizes the u t i l i t y o f 

punishment l o o k i n g t o f u t u r e consequences f o r i t s 

j u s t i f i c a t i o n ; r e t r i b u t i v i s t s , i n c o n t r a s t , pay no 

a t t e n t i o n t o the f u t u r e . They do not aim a t p o s i t i v e 

r e s u l t s (though Hegel would argue t h a t a n e g a t i o n o f 

wrong i s p o s s i b l e ) , b u t l o o k s o l e l y backwards, 

f o c u s i n g on t h e e v i l done which i s a f a c t o f the p a s t 

and cannot be undone, and r e q u i r e t h a t another e v i l be 

added t o i t , even i f no f u t u r e good w i l l come o f i t . 

On t h i s account, r e t r i b u t i v i s m i s not r e a l l y a 

p h i l o s o p h i c a l t h e o r y , b u t merely an e x p r e s s i o n o f a 

p r i m i t i v e c r a v i n g f o r revenge. 

I t can be claimed t h a t t he t h e o r y i d e n t i f i e s 

punishment w i t h revenge. Revenge i s draped w i t h the 

human l i m i t a t i o n s and d e f i c i e n c i e s o f those who r e s o r t 

t o i t . I t i s a l e g a l l y accepted p r i n c i p l e o f n a t u r a l 

law t h a t no person should be a judge i n h i s or her own 

cause: nemo judex in causa sua. This can be 

i n t e r p r e t e d as g o i n g beyond a mere o b j e c t i o n t o b i a s , 

e x t e n d i n g t o a r e c o g n i t i o n t h a t a person wronged i s 

no t always capable o f r e l a t i n g r a t i o n a l l y and 

i m p a r t i a l l y t o t h e impugned m a l e f a c t o r . However, t o 

embrace punishment i n the p r i m a r y sense i s t o remove 

the ambit o f p e r s o n a l revenge. Thus, a mere 

s i m i l a r i t y between r e t r i b u t i v e punishment and revenge 

does n o t amount t o much o f an argument a g a i n s t 

r e t r i b u t i v i s m . 
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The r e t r i b u t i v e t h e o r y c l e a r l y d i f f e r e n t i a t e s between 

punishment and revenge. By d e f i n i t i o n , punishment i s 

determined and executed by those a u t h o r i z e d t o do so -

and n o t by anyone who decides t o r e t a l i a t e f o r a wrong 

done. Thus, r e t r i b u t i o n i s not n e c e s s a r i l y plagued by 

t h e a n t h r o p o l o g i c a l l i m i t a t i o n o f revenge, a 

l i m i t a t i o n which can render harm d i s p r o p o r t i o n a t e and 

u n j u s t . 

One o f t h e more p l a u s i b l e arguments a g a i n s t 

r e t r i b u t i o n i s d i r e c t e d a t t h e demand t h a t punishment 

sho u l d f i t t he o f f e n c e : lex talionis. This e y e - f o r -

an-eye d o c t r i n e , or law o f r e t a l i a t i o n , can never be, 

i n a l l cases, an adequate or permanent r u l e o f 

punishment. I n g e n e r a l , d i f f e r e n c e s o f t i m e , p l a c e , 

persons, p r o v o c a t i o n or o t h e r circumstances, may 

enhance o r m i t i g a t e the o f f e n c e ; and i n such cases 

r e t a l i a t i o n can never be a proper measure o f j u s t i c e . 

C r i t i c i s m o f t h e lex talionis does not stop here. I f 

r e t a l i a t i o n i s accepted as the c o r r e c t answer t o the 

q u e s t i o n o f the p r o p e r measure o f punishment, then 

p r a c t i c a l l y every punishment w i l l be u n j u s t and 

i l l e g i t i m a t e . The o b j e c t o f r e t r i b u t i o n i s t h a t 

punishment sh o u l d be j u s t , and every excess over the 

j u s t amount i s t h e e q u i v a l e n t o f punishment o f the 

' i n n o c e n t ' , an i n j u s t i c e which can be seen as worse 

tha n t h e non-punishment o f t h e g u i l t y . 
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The n o t i o n o f j u s t i c e goes beyond mere e q u a l i t y o f 

outcome e x t e n d i n g t o t h e c a l c u l a t i o n o f d e s e r t . This 

negates t h e n o t i o n o f a r i p o s t e and i m p l i e s the need 

t o a s c e r t a i n t h e c u l p a b i l i t y o f an o f f e n d e r . This i n 

t u r n leads t o q u e s t i o n s about t he mi s c r e a n t ' s 

m o t i v a t i o n s and s t a t e o f reason. Consequently, the 

same o f f e n c e may d i f f e r i n i t s g r a v i t y , r e s u l t i n g i n 

d i f f e r e n c e s o f d e s e r t . Here, t he paradox o f 

r e t r i b u t i o n i s found. For i f r e t r i b u t i o n i s j u s t i c e 

and j u s t i c e i s d e s e r t , then t he t h e o r y which, from an 

e x t e r n a l p o i n t o f view, r e q u i r e s a d i r e c t l i n k between 

o f f e n c e and punishment can have the anomalous r e s u l t 

o f r e q u i r i n g punishments o f d i f f e r i n g s e v e r i t y f o r the 

same o f f e n c e . 

One o f the more p e c u l i a r a s s e r t i o n s o f r e t r i b u t i v i s t s 

l i k e Hegel i s t h a t an o f f e n d e r has a r i g h t t o 

punishment. But a r i g h t i s , i n essence, a c l a i m . A 

r i g h t t h a t cannot be escaped i s a p e c u l i a r r i g h t 

indeed. Perhaps Hegel's i n s i s t e n c e on r e s p e c t due t o 

an o f f e n d e r as a moral b e i n g i s n ot t o aver a r i g h t 

b u t t o hope f o r r e f o r m a t i o n . I n c o m m i t t i n g an o f f e n c e 

t h e c r i m i n a l negates t he moral law. Punishment f o r c e s 

t h e m a l e f a c t o r i n t o r e a l i z i n g t h e v a l i d i t y o f the law 

which he negates. Thus, the o b j e c t o f punishment i s 

t o cause t h e o f f e n d e r t o re p e n t and, by so d o i n g , 

r e a l i z e h i s t r u e moral c h a r a c t e r which has been 

t e m p o r a r i l y obscured by h i s wrong a c t i o n . Given t h i s 
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preamble, r e t r i b u t i o n p r o v i d e s n o t a r i g h t but a hope 

o f r e h a b i l i t a t i o n . 

A f u r t h e r o b j e c t i o n t o r e t r i b u t i v i s m i s t h a t i t i s 

b o t h c o n s e r v a t i v e and i n s u l a r . R e t r i b u t i o n i s 

committed t o a defence o f any e x i s t i n g s o c i a l and 

p o l i t i c a l o r d e r , any p o s i t i v e law, however 

unreasonable, u n j u s t , or o b j e c t i o n a l . I t i s 

punishment by c o n t i n u i t y . Each punishment i s f o r an 

o f f e n c e a g a i n s t l e g i t i m a t e laws. An adherent o f 

r e t r i b u t i o n must j u s t i f y punishment not o n l y by 

a s c e r t a i n i n g t h a t the person charged w i t h the o f f e n c e 

has committed the impugned a c t i o n , b u t by a s s e r t i n g 

t h a t the law i n q u e s t i o n i s m o r a l l y l e g i t i m a t e . I t i s 

sometimes cl a i m e d t h a t those who break the law are not 

r e a l l y r e s p o n s i b l e f o r t h e i r o f f e n c e s and are not 

r e a l l y g u i l t y . They are merely p r o d u c t s o f c e r t a i n 

s o c i a l c o n d i t i o n s t h a t breed c r i m i n a l behaviour, such 

as unemployment, p o v e r t y , bad housing, o r a l c o h o l i s m . 

Every s o c i e t y t h a t t o l e r a t e s such c o n d i t i o n s i s 

r e s p o n s i b l e f o r t h e i r r e p e r c u s s i o n s . This argument 

accepted, i t i s h y p o c r i t i c a l o f s o c i e t y t o p u t the 

blame on t h e i n d i v i d u a l , and t o c l a i m t h a t punishment 

o n l y t r e a t s the o f f e n d e r a c c o r d i n g t o h i s d e s e r t s . 

The r e t r i b u t i v i s t ' s defence would be t o c l a i m t h a t 

e n v i r o n m e n t a l f a c t o r s are c o n s i d e r e d i n the course o f 

d e t e r m i n i n g c u l p a b i l i t y . However, t h i s o v e r l o o k s the 

f a c t t h a t the m a l e f a c t o r i s t o be punished f o r an 

o f f e n c e : an o f f e n c e which might n o t have e x i s t e d were 
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t h e o f f e n d e r n o t s u b j e c t t o a harsh s o c i a l m i l i e u . 

R e t r i b u t i o n i s o l a t e s i t s e l f from such e x t e r n a l 

c o n s i d e r a t i o n s , e x i s t i n g i n an a b s t r a c t u n i v e r s e o f 

autonomy and r a t i o n a l i t y . 

5.1.2 DETERRENCE 

Deterrence i s a f o r w a r d - l o o k i n g or c o n s e q u e n t i a l i s t 

t h e o r y . I t seeks t o j u s t i f y punishment by r e f e r e n c e 

t o a l l e g e d f u t u r e consequences. I t embraces the idea 

t h a t t h e i n c i d e n c e o f crime i s reduced because o f 

people's f e a r or apprehension o f the punishment they 

may r e c e i v e i f t h e y o f f e n d . N i g e l Walker has r e f e r r e d 

t o t h i s as r e d u c t i v i s m . R e d u c t i v i s m can be taken t o 

i n c l u d e i n c a p a c i t a t i o n s i n c e t h e p e n a l t y o f 

imprisonment i s used t o reduce crime r a t e s . The 

d e t e r r e n c e mechanism can be d i v i d e d i n t o two 

c a t e g o r i e s , i n d i v i d u a l d e t e r r e n c e and g e n e r a l 

d e t e r r e n c e . 

I n d i v i d u a l d e t e r r e n c e occurs when someone commits a 

cr i m e , i s punished f o r i t , and f i n d s t h e punishment so 

unp l e a s a n t t h a t t h e o f f e n c e i s never repeated f o r f e a r 

o f more o f t h e same. This t h e o r y sounds q u i t e 

p l a u s i b l e and, t h e r e f o r e , p r o v i d e s an appeal t o human 

o u t r a g e and p r i m i t i v e c r a v i n g s f o r vengeance. 

U n f o r t u n a t e l y i t seems not t o work v e r y w e l l i n 

p r a c t i c e : r e c i d i v i s m i s on the i n c r e a s e . I f 

i n d i v i d u a l d e t e r r e n c e d i d work as the t h e o r y suggests, 

t h e n i t would be expected t h a t i f harsher punishments 
198 



designed t o d e t e r were i n t r o d u c e d , the o f f e n d e r s who 

s u f f e r e d t h e augmented p e n a l t y would be measurably 

l e s s l i k e l y t o r e - o f f e n d than s i m i l a r o f f e n d e r s who 

underwent a more l e n i e n t punishment. This was the 

r a t i o n a l e o f the i n t r o d u c t i o n o f the ' s h o r t sharp 

shock' d e t e n t i o n c e n t r e regime f o r young o f f e n d e r s by 

Mrs. Thatcher's C o n s e r v a t i v e Government i n the e a r l y 

1980s.6 The d e t e n t i o n c e n t r e s w i t h the new harsher 

regimes were no more s u c c e s s f u l than d e t e n t i o n c e n t r e s 

w i t h u n m o d i f i e d regimes i n terms o f the r e c o n v i c t i o n 

r a t e s o f t h e i r ex-inmates.^ Other r e s e a r c h suggests, 

c o n t r a r y t o c l a i m s o f the t h e o r y o f i n d i v i d u a l 

d e t e r r e n c e , t h a t o f f e n d e r s who s u f f e r more severe 

p e n a l t i e s are more ( n o t l e s s ) l i k e l y t o r e - o f f e n d . ^ 

Such r e s e a r c h does n o t show t h a t punishment has no 

d e t e r r e n t e f f e c t on o f f e n d e r s , or t h a t no o f f e n d e r i s 

ever d e t e r r e d . But t h e y suggest t h a t o v e r a l l , 

punishment has o t h e r e f f e c t s which cancel out and even 

outweigh i t s d e t e r r e n t e f f e c t s . Consequently, the 

n o t i o n o f i n d i v i d u a l d e t e r r e n c e seems o f l i t t l e v a l u e 

i n j u s t i f y i n g p e n a l p r a c t i c e s i n B r i t a i n . 

General d e t e r r e n c e encompasses the idea t h a t o f f e n d e r s 

are punished, not t o d e t e r the o f f e n d e r s themselves, 

b u t t o d i s c o u r a g e p o t e n t i a l o f f e n d e r s . This has the 

p e c u l i a r e f f e c t o f a i m i n g the e f f e c t s o f punishment 

n o t o n l y a t the g u i l t y b u t a t the i n n o c e n t t o o . There 

can be l i t t l e doubt t h a t the e x i s t e n c e o f a system o f 

punishment has some g e n e r a l d e t e r r e n t e f f e c t . The 
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Danish e x p e r i e n c e o f h a v i n g t h e i r p o l i c e f o r c e 

d e p o r t e d d u r i n g the Second World War pays t e s t i m o n y t o 

t h i s p r i n c i p l e . However, as the Danish example a l s o 

demonstrates, the frequency o f crimes o f an i r r a t i o n a l 

n a t u r e remained s t a t i c . T his h i g h l i g h t s the f a c t 

t h a t , t o be o p e r a t i o n a l , d e t e r r e n c e r e l i e s on 

p s y c h o l o g i c a l e f f e c t s which must be dominant i n the 

consciousness o f t h e m i s c r e a n t or p o t e n t i a l m i s c r e a n t . 

Moreover, t h e s e v e r i t y o f the punishment i s a mere 

s i d e c o n s t r a i n t . There i s evidence t h a t g e n e r a l 

d e t e r r e n c e can be improved i f p o t e n t i a l o f f e n d e r s ' 

p e r c e i v e d l i k e l i h o o d o f d e t e c t i o n can be increased^ but 

l i t t l e evidence t h a t s e v e rer punishments d e t e r any 

b e t t e r than more l e n i e n t ones. 

The e f f e c t s o f d e t e r r e n c e are l i m i t e d and easy t o 

o v e r e s t i m a t e . I f d e t e r r e n c e i s the j u s t i f i c a t i o n f o r 

punishment, i t seems t h a t punishment i n B r i t a i n i s 

u n j u s t i f i a b l e . Given the f a c t t h a t the U n i t e d Kingdom 

has more p r i s o n e r s p r o p o r t i o n a t e t o i t s p o p u l a t i o n 

t h a n any o t h e r c o u n t r y i n Western Europe, a 

u t i l i t a r i a n d e t e r r e n c e t h e o r i s t would conclude t h a t 

t h e U.K.'s pena l system i s an immoral one. This i s so 

because punishments are more severe than they need t o 

be t o produce a u t i l i t a r i a n q u a n t i t y o f d e t e r r e n c e . 

Thus, d e t e r r e n c e can j u s t i f y h a v i n g a penal system, 

b u t can n o t j u s t i f y B r i t i s h p e n a l p o l i c y . 
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5.1.3 REHABILITATION 

R e h a b i l i t a t i o n or r e f o r m i s the i d e a t h a t d u r i n g 

punishment an o f f e n d e r ' s c h a r a c t e r or behaviour can be 

improved by t r e a t m e n t i n a d d i t i o n t o the penal 

e x p e r i e n c e i t s e l f . Reform o f t h e p r i s o n e r , as the 

c e n t r a l aim o f the p e n a l system, was a h i g h l y popular 

n o t i o n d u r i n g the 1950s and 1960s. However, r e f o r m 

s u b s e q u e n t l y became d i s c r e d i t e d , p a r t l y as a r e s u l t o f 

r e s e a r c h which showed t h a t penal measures i n t e n d e d t o 

r e f o r m o f f e n d e r s were no more e f f e c t i v e i n p r e v e n t i n g 

r e c i d i v i s m than were p u n i t i v e a c t i o n s . 

Reform was seen as a t r e a t m e n t which would work 

i n d e p e n d e n t l y o f t h e w i l l o f the o f f e n d e r . This 

u n l i k e l y a s p i r a t i o n c o n t r i b u t e d t o i t s f a i l u r e and 

subsequent d o w n f a l l . A f u r t h e r o b j e c t i o n t o t h i s 

approach stems from .the use o f i n d e t e r m i n a t e 

s e n t e n c i n g which has, t o an e x t e n t , brought punishment 

i n t o contempt. Punishment i s by i n c a r c e r a t i o n - the 

d e p r i v a t i o n o f l i b e r t y . I n d i v i d u a l s s e r v i n g 

i n d e t e r m i n a t e sentences are b e i n g punished not o n l y 

f o r what t h e y have done but a l s o f o r what i t i s 

p r e d i c t e d t h e y would do. Moreover, as a m a n i p u l a t i v e 

t h e o r y , r e h a b i l i t a t i o n appears not t o r e s p e c t 

i n d i v i d u a l autonomy. T h i s i s p o s i t i v e i n the sense 

t h a t i t i d e n t i f i e s t he f a c t t h a t i n d i v i d u a l 

r a t i o n a l i t y cannot be r e l i e d upon t o m a i n t a i n an 

o r d e r l y s o c i e t y , but a t the same time i t leaves l i t t l e 

room f o r t h e i n d i v i d u a l . Consequently, a person's 
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l i b e r t y may be dependent on the e x t e n t t o which he 

corresponds t o p r e c o n c e i v e d norms determined by a 

pane l o f e x p e r t s . This i s i n f a c t a t r a d e - o f f o f 

l i b e r t y whereby freedom o f movement may r e q u i r e t he 

s a c r i f i c e o f b e l i e f . 

F i n a l l y , whether t r e a t m e n t or i n c a r c e r a t i o n , 

r e h a b i l i t a t i o n r e q u i r e s the d e p r i v a t i o n o f l i b e r t y . 

The d e l e g a t i o n o f powers t o determine an o f f e n d e r ' s 

sentence e f f e c t i v e l y bypasses t h e r i g h t s o f the 

i n d i v i d u a l and the due process o f law - values which 

are n o r m a l l y m a i n t a i n e d i n the i n t e r e s t s o f s o c i e t y . 

Punishment becomes punishment by c o n j e c t u r e and i s an 

a f f r o n t t o t h e r u l e o f law and the concept o f j u s t i c e . 

I n i t s f i n a l a n a l y s i s , r e h a b i l i t a t i o n ' s f l a w s are 

t h r e e f o l d . I t i s i n e f f e c t i v e , i l l i b e r a l and 

p o t e n t i a l l y u n j u s t . Any s o c i e t y f a l l i n g w i t h i n the 

broad parameters o f l i b e r a l democracy would have 

d i f f i c u l t y i n e x o n e r a t i n g such p r a c t i c e s i n the name 

of freedom. 

5.1.4 SUMMARY 

Though punishment has become more c i v i l i z e d , the t a s k 

o f j u s t i f i c a t i o n has become i n c r e a s i n g l y complex. The 

t h r e e competing t h e o r i e s f o r the j u s t i f i c a t i o n o f the 

i n s t i t u t i o n o f punishment have s u f f e r e d augmentation 

i n t h e i r inadequacy. I m p l i c i t i n t h i s penal 

j u s t i f i c a t i o n impasse i s t h e t w o - f o l d idea t h a t on the 
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one hand crime i s becoming i n c r e a s i n g l y f r e q u e n t , and, 

on t h e o t h e r , t he i n s t i t u t i o n o f punishment i s not the 

o n l y a v a i l a b l e method o f l i m i t i n g crime and i t i s 

necessary, t h e r e f o r e , t o l o o k beyond the p r i n c i p l e o f 

c o e r c i o n . 

5.2 PROGRAMMES 

The p r e s s u r e s which come t o bear on the t h r e e 

competing p o l i t i c a l p a r t i e s have produced c r i m i n a l 

j u s t i c e p o l i c i e s which op e r a t e i n two ways: e i t h e r 

p r o - a c t i v e l y by i n f l u e n c i n g the p o t e n t i a l m a l e f a c t o r 

b e f o r e a crime i s committed, or r e t r o a c t i v e l y , by 

r e f o r m i n g t he p r i s o n e x p e r i e n c e f o r a g i v e n purpose. 

5.2.1 THE PRISON INSPECTORATE 

For n e a r l y two c e n t u r i e s , i n c a r c e r a t i o n has been the 

p r i n c i p a l i n s t r u m e n t o f c r i m i n a l j u s t i c e . As a 

consequence, t h e v o i c e o f the p r i s o n i n s p e c t o r a t e has 

an i m p o r t a n t p o s i t i o n i n the f o r m u l a t i o n o f p u b l i c 

p o l i c y on punishment. The p r i s o n i n s p e c t o r a t e c l a i m 

t h a t p r i s o n has a purpose beyond t h a t o f mere 

containment. They emphasize t h e r e h a b i l i t a t i v e 

f u n c t i o n o f imprisonment, i m p l y i n g t h a t some form o f 

moral r e g e n e r a t i o n can come about as a r e s u l t o f the 

i n c a r c e r a l e x p e r i e n c e . The use o f imprisonment as an 

i n s t r u m e n t o f c r i m i n a l j u s t i c e i s n ot i n q u e s t i o n . 

The i n c a r c e r a t i o n o f o f f e n d e r s can p r o v i d e the u t i l i t y 
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o f s o c i a l defence and s i m u l t a n e o u s l y p r o v i d e an 

o p p o r t u n i t y f o r the adjustment o f the o f f e n d e r ' s 

c h a r a c t e r . However, i t i s the s t r u c t u r e and purpose 

o f t h e i n s t r u m e n t i t s e l f t h a t i s i n d i s p u t e . 

R e h a b i l i t a t i o n i s seen as a management i s s u e , where 

s t r u c t u r a l change i s taken t o be the motor o f success. 

On t h e one hand the p r i s o n s e r v i c e r e q u i r e s i n c r e a s e d 

i n t e g r a t i o n and b e t t e r c o - o r d i n a t i o n , and on the 

o t h e r , t h e p r i s o n regime i t s e l f needs t o be made more 

r i g o u r o u s and p r i s o n c o n d i t i o n s more humane. 

The p r i s o n i n s p e c t o r a t e p r o v i d e a somewhat n e g a t i v e 

i n t e r p r e t a t i o n o f c r i m i n a l j u s t i c e problems. T h e i r 

c o n s i d e r a t i o n o f such i s s u e s i s n a t u r a l l y i n s u l a r . To 

be f a i r , t h i s can be a t t r i b u t e d t o the c o n s t i t u t i o n a l 

p o s i t i o n o f the p r i s o n i n s p e c t o r a t e and the s l e n d e r 

b r e a d t h o f t h e i r r e m i t . I t t h e r e f o r e avoids the 

c o n t e n t i o u s t a s k o f a d d r e s s i n g the Government's s o c i a l 

p o l i c i e s and the w i d e r s o c i a l c o n t e x t w i t h i n which 

crime e v o l v e s . To t h i s end, the proposed remedies are 

i n c r e m e n t a l . The e n t i r e focus o f t h e i n s p e c t o r a t e i s 

r e t r o a c t i v e : i t l o o k s t o a d m i n i s t r a t i v e responses 

a f t e r crime has been committed. Consequently, i t has 

the i r o n i c r e s u l t o f r e l y i n g on the p e r p e t u a l 

commission o f crime i n o r d e r t o produce s t r a t e g i e s f o r 

crime r e d u c t i o n . 
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5.2.2 THE LABOUR PARTY 

The Labour p a r t y , i n something o f a c o n t r a s t t o the 

p r i s o n i n s p e c t o r a t e , q u e s t i o n t he g e n e r a l c u l p a b i l i t y 

o f o f f e n d e r s . Crime i s t a k e n , a t l e a s t i n a g e n e r a l 

sense, t o have i t s r o o t s i n the s t r u c t u r e o f the 

n a t i o n ' s s o c i a l and economic o r g a n i z a t i o n . The 

proposed s o l u t i o n i s the r e c o n s t r u c t i o n o f the s o c i a l 

and economic f a b r i c o f contemporary s o c i e t y : economic 

d e g e n e r a t i o n and unemployment b e i n g seen as the main 

problems. But r e c o n s t r u c t i o n i s n o t seen as a panacea 

f o r d e l i n q u e n c y . Having f a c i l i t a t e d a r e f o r m a t i o n o f 

an o f f e n d e r ' s c h a r a c t e r , an a s s a u l t on the c r i m i n a l 

w i l l i s necessary. To t h i s end, the employment o f a 

f u r t h e r t o o l i s seen as necessary - t h a t o f 

psychology. A t h e o r y o f d e t e r r e n c e i s employed t o 

t a k e up t h e r e s i d u a l o f f e n d e r s , h a v i n g removed the 

m a t e r i a l b a s i s o f crime. This form o f d e t e r r e n c e i s 

n o t merely r e t r o a c t i v e i n i t s e f f e c t . Rather i t seeks 

t o d e t e r t h e a c t i o n o f crime by a p p e a l i n g t o a l l 

p o t e n t i a l c r i m i n a l s w i t h o u t recourse t o the 

e x p l o i t a t i o n o f e x i s t i n g ones. Such measures i n c l u d e 

s t r o n g e r community p o l i c i n g t o i n c r e a s e the chances o f 

d e t e c t i n g c r i m e , a t l e a s t i n the mind o f the p o t e n t i a l 

m a l e f a c t o r , so t h a t t h e th o u g h t o f punishment can 

e n t e r t h e c r i m i n a l c a l c u l u s and f o s t e r i t s d e t e r r e n t 

q u a l i t i e s . An a d d i t i o n a l s t r a t e g y i s t h a t o f crime 

p r e v e n t i o n . I t i s assumed t h a t an i n c r e a s e i n the 

d i f f i c u l t y o f c o m m i t t i n g crime w i l l go hand i n hand 

w i t h an i n c r e a s e i n c r i m i n a l a b s t i n e n c e . Moreover, a 
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new form o f p o l i t i c a l r e a l i s m i s i n t r o d u c e d , s i n c e 

measures such as t h e c o n s t r u c t i o n o f y o u t h c e n t r e s are 

designed t o address the dynamics o f s o c i a l phenomena 

such as t h e i n c r e a s i n g p r o p o r t i o n o f youth crime. 

The Labour p a r t y do have a t h e o r y o f punishment but i t 

i s n o t p u r e l y u t i l i t a r i a n . Though a major i m p l i c a t i o n 

o f s o c i a l i s m i s t h a t , due t o c e r t a i n s o c i a l and 

economic a n t e c e d e n t s , crime i s n o t w h o l l y v o l i t i o n a l , 

t h e p a r t y do accept t h a t , i n c e r t a i n c ircumstances, 

i n c a r c e r a t i o n w i l l be necessary i f o n l y f o r the 

purposes o f s o c i a l defence. However, imprisonment i s 

viewed as a g e n e r a l l y n e g a t i v e and c o r r u p t i n g 

e x p e r i e n c e . 

Since the p a r t y i s dubious about the e f f i c a c y o f 

i n c a r c e r a t i o n , and, t h e r e f o r e , o f i n d i v i d u a l 

d e t e r r e n c e ; and s i n c e g e n e r a l d e t e r r e n c e i s 

s u b o r d i n a t e d t o the p o l i t i c s o f r e c o n s t r u c t i o n , i t 

appears t h a t Labour have i n t r o d u c e d a two-pronged 

d e f i n i t i o n o f r e h a b i l i t a t i o n . I t i s a programme which 

seeks t o b o l s t e r t he f o u n d a t i o n s o f moral behaviour 

w h i l e s e e k i n g t o encumber the p o s s i b i l i t y o f 

o f f e n d i n g . Hence, miscreance i s t o be e x t i n g u i s h e d 

b o t h i n terms o f human m o t i v a t i o n and o f p r a c t i c a l 

m a n i f e s t a t i o n . 
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5.2.3 THE LIBERAL DEMOCRATS 

L i k e Labour, the L i b e r a l Democrats are s c e p t i c a l o f 

the r e f o r m a t o r y p r o p e r t i e s o f imprisonment. They are 

d i s a p p o i n t e d a t i t s f a i l u r e t o curb r e c i d i v i s m , 

d i s g r u n t l e d by the subsequent e f f e c t i t has on 

employment p r o s p e c t s , and dismayed by i t s c o s t s i n c e 

i t i s g e n e r a l l y t h e most expensive form o f punishment 

i n B r i t a i n . I t i s t r u e t h a t i n c a r c e r a t i o n i s r e s o r t e d 

t o as a method o f s o c i a l p r o t e c t i o n , b u t as a ge n e r a l 

e x p e d i e n t f o r the r e d u c t i o n o f crime imprisonment i s 

frowned upon. 

The a l t e r n a t i v e i s seen t o i n c l u d e some degree o f 

r e c o n s t r u c t i o n accompanied by heigh t e n e d l e v e l s o f 

p u b l i c p a r t i c i p a t i o n i n community a f f a i r s . To t h i s 

end, crime p r e v e n t i o n programmes would be complemented 

by improved s e r v i c e s f o r v i c t i m s . Neighbourhood Watch 

schemes and a more i n t e g r a t e d p o l i c e s e r v i c e . Access 

t o t he s o c i a l and m a t e r i a l c o n d i t i o n s necessary f o r a 

m e a n i n g f u l l i f e i s t o be u n i v e r s a l , and, a c c o r d i n g l y , 

a new v i s i o n w i l l come i n t o b e i n g whereby crime i s 

s t i f l e d n o t by c o e r c i o n b u t by t h e rewards o f moral 

b e h a v i o u r . I d e a l i s t i c as t h i s may sound, such a 

s t r a t e g y r e s t s on the s i d e o f r e a l i s m . Crime e x i s t s 

i n d e p e n d e n t l y o f economic t h e o r y and would appear t o 

r e q u i r e t h e p o s i t i v e m a r s h a l l i n g o f s o c i a l and 

economic resources i f i t i s t o be c o n t r o l l e d . Thus, a 

p o s i t i v e p h i l o s o p h y o f punishment i s embraced, whereby 
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a t h e o r y o f r e h a b i l i t a t i o n appeals both t o the w i l l 

and t o t h e c h a r a c t e r o f the would-be o f f e n d e r . 

5. 2. A THE CONSERVATIVE PARTY 

The C o n s e r v a t i v e s r e j e c t t h e idea o f r e c o n s t r u c t i o n as 

i m p l a u s i b l e . T h i s i s due t o a c e r t a i n view o f the 

f a b r i c o f s o c i e t y and t o the i n t e l l e c t u a l m i l i e u o f 

n e o - L i b e r a l i s m which has a t t a c h e d i t s e l f t o the p a r t y . 

L i b e r t y i s seen as freedom w i t h i n an e s t a b l i s h e d order 

and a l l are taken t o be r a t i o n a l and r e s p o n s i b l e . To 

a d j u s t t h e s o c i a l c o n t e x t w i t h i n which crime m a n i f e s t s 

i t s e l f i s t o condone, n o t t o condemn c r i m i n a l 

a c t i v i t y . The purpose o f punishment, i n Conservative 

eyes, i s n o t n e c e s s a r i l y t o r e f o r m a c t u a l o f f e n d e r s 

b u t t o coerce t he p o t e n t i a l l y g u i l t y ; and a l l who 

o f f e n d a g a i n s t t he l e g a l o r d e r a r e , themselves, 

g u i l t y . 

S o c i e t y i s f r e e from g u i l t s i n c e the malfeasant i s 

assumed t o have o f f e n d e d by choice and f r e e - w i l l . 

S o c i a l r e c o n s t r u c t i o n i s seen n o t o n l y as unnecessary 

b u t u n d e s i r a b l e . The a l t e r n a t i v e i s t o use punishment 

(and imprisonment i n p a r t i c u l a r ) as an i n s t r u m e n t f o r 

t h e r e p r e s s i o n o f crime. T h i s has proved t o be a 

p o p u l a r measure, p a r t i c u l a r l y among p a r t y s u p p o r t e r s . 

G e t t i n g tough w i t h c r i m i n a l s can appeal t o p r i m i t i v e 

human d e s i r e s f o r revenge. S i m i l a r l y , the d e c e p t i v e 

s i m p l i c i t y o f the Government's r e t r i b u t i v e and 

u t i l i t a r i a n j u s t i f i c a t i o n s f o r punishment may f u r t h e r 
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e l e v a t e p u b l i c a p p r o b a t i o n . Yet crime i s a deep-

seated problem which i s n e i t h e r f u l l y e x p l a i n e d nor 

t h o r o u g h l y understood by r e f e r e n c e s t o an o r g a n i c 

s o c i e t y . 

The C o n s e r v a t i v e p a r t y i s under a s e l f - i m p o s e d 

i d e o l o g i c a l o b l i g a t i o n t o d i s c l a i m socio-economic 

causes i n the e x p l a n a t i o n and d e f i n i t i o n o f crime, and 

t o a s s e r t antecedents o f w i l l . Such an approach 

n e c e s s a r i l y negates any n o t i o n o f r e f o r m a t i o n beyond 

t h a t o f t h e i n c a r c e r a l e x p e r i e n c e . The r e s u l t a n t 

response t o s p i r a l l i n g crime r a t e s i s s p i r a l l i n g 

p e n a l t i e s , b o t h i n terms o f t h e i r i n t e n s i t y and scope. 

The r e s u l t o f t h i s entrenchment i s a s w o l l e n p r i s o n 

p o p u l a t i o n . This has two causes. On the one hand 

t r a d i t i o n a l Conservatism has a r e a f f i r m a t o r y n a t u r e , 

demanding more o f the same, and on the o t h e r , the neo-

L i b e r a l i s m g r a f t e d onto Conservatism supplements a 

b e l i e f i n human r a t i o n a l i t y w i t h c a l l s f o r a 

Government l i m i t e d i n i t s i n t e r f e r e n c e i n the s o c i o ­

economic c o n t e x t . Such an approach i s b o t h i r o n i c and 

p a r a d o x i c a l - the p o l i c y b e i n g b o t h i n s u l a r and 

s t a g n a n t . The Government i s faced w i t h a dynamic and 

p e r p l e x i n g s e r i e s o f phenomena, y e t responds 

i n s t i n c t i v e l y and w i t h nowhere t o go. Hence, as crime 

becomes i n c r e a s i n g l y buoyant, the Government's 

c r i m i n a l j u s t i c e p o l i c y becomes i n c r e a s i n g l y s tagnant: 

t h i s i s t h e i r o n y . By m i n i m i z i n g i n t e r f e r e n c e i n the 
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s o c i a l and economic f a b r i c o f s o c i e t y the tax-payer i s 

a l l e g e d l y emancipated from a f i n a n c i a l burden. Yet 

s i m u l t a n e o u s l y , more c r i m i n a l o f f e n c e s and longer 

p r i s o n sentences mean a l a r g e r , more expensive p r i s o n 

p o p u l a t i o n : hence, the paradox. This then i s the 

enigma o f t h e p r e s e n t a d m i n i s t r a t i o n : an 

a d m i n i s t r a t i o n which has i t s hands t i e d by the 

l i g a t u r e s o f h i s t o r y and myth. 

5.3 SOLUTIONS 

The C o n s e r v a t i v e Government has sought t o c o n t r o l 

crime by t h r e a t e n i n g c r i m i n a l s and p o t e n t i a l c r i m i n a l s 

w i t h more o f the same. S t i f f e r p e n a l t i e s w i t h a wider 

scope have f a i l e d t o reduce crime and r e c i d i v i s m . The 

r e s u l t i s a l a r g e r p r i s o n p o p u l a t i o n . The growth o f 

th e p r i s o n s o l u t i o n i m p l i e s a s i g n i f i c a n t change o f 

t r a d i t i o n a l methods o f c o n t r o l . I t seems t h a t sheer 

p h y s i c a l r e p r e s s i o n i s i n c r e a s i n g l y used i n r e l a t i o n 

t o s i g n i f i c a n t p a r t s o f the p o p u l a t i o n . Yet p r i s o n i s 

b a n k r u p t i n terms o f i t s i n t e n d e d purposes. None o f 

t h e j u s t i f i c a t i o n s f o r punishment p r o v i d e a wholesome 

j u s t i f i c a t i o n f o r imprisonment, a t l e a s t n o t i n the 

l i g h t o f c u r r e n t developments. I n a d d i t i o n , 

imprisonment i s the most c o s t l y form o f punishment. 

As a r e s u l t , the B r i t i s h Government has c r e a t e d a 

p e n a l c r i s i s . 
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Given the Government's p r e d i l e c t i o n f o r p r i v a t i s a t i o n 

on i d e o l o g i c a l grounds, i t i s almost i n e v i t a b l e t h a t 

p r i v a t i s a t i o n has been extended t o the s o c i a l sphere. 

T h i s has come t o i n c l u d e the d e l i v e r y o f punishment. 

A p a r t from i t s i d e o l o g i c a l a t t r a c t i o n s , proponents o f 

p r i v a t i s a t i o n have a l s o commended i t as a q u i c k and 

c o s t - e f f e c t i v e s o l u t i o n t o the many problems 

c o n f r o n t i n g the penal system, i n c l u d i n g the need t o 

p r o v i d e more p r i s o n accommodation and improve 

standards q u i c k l y and cheaply. 

Much has been made o f the American experience o f penal 

p r i v a t i s a t i o n . I n th e U.S.A., c u r r e n t p r i v a t e 

i n v o l v e m e n t i n t h e f i e l d o f penal p r a c t i c e dates back 

t o t h e mid-1970s. Even a f t e r n e a r l y two decades o f 

expansion, however, penal p r i v a t i s a t i o n i s s t i l l a t an 

embryonic s t a g e . The number o f inmates housed i n 

i n s t i t u t i o n s o p e r a t e d by the p r i v a t e s e c t o r i s no more 

tha n an i n s i g n i f i c a n t m i n o r i t y , w i t h most o f those 

b e i n g i n low s e c u r i t y i n s t i t u t i o n s . Experience i n the 

U n i t e d S t a t e s has been u n s a t i s f a c t o r y . A n t i c i p a t e d 

c o s t savings have n o t always been achieved, and 

c o n d i t i o n s w i t h i n p r i v a t e l y run p r i s o n s are not 

n e c e s s a r i l y any b e t t e r than i n s t a t e - r u n f a c i l i t i e s . 

The e x i s t e n c e o f p r i v a t e l y - r u n f a c i l i t i e s i n the 

U.S.A. i s equated w i t h t h e i r success by advocates o f 

pen a l p r i v a t i s a t i o n . However, t h e r e i s evidence t o 

the c o n t r a r y . I n 1982 a p r i v a t e company o p e r a t i n g i n 
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F l o r i d a found t h a t i t c o u l d not run as cheaply as the 

s t a t e , and i n 1984, p r i v a t e c o n t r a c t o r s i n Tennessee 

r a n $200,000 over budget because o f unforeseen c o s t s . i° 

The theme o f c o s t has a l s o p r o v i d e d a focus f o r 'the 

paradox o f success'. The p r i v a t e management o f 

p r i s o n s seems h i g h l y l i k e l y t o induce a c o n f l i c t o f 

i n t e r e s t s . P r i v a t e p r o f i t s depend on the e x i s t e n c e 

and expansion o f the p r i s o n p o p u l a t i o n . Yet, 

imprisonment i s taken by the C o n s e r v a t i v e Government 

t o be the p r i n c i p a l i n s t r u m e n t f o r the r e d u c t i o n o f 

crime and r e c i d i v i s m . The r e - i n t r o d u c t i o n o f the 

p r o f i t m o t i v e i n t o the area o f imprisonment w i l l , a t 

b e s t , p u l l t h e p r i v a t e e n t r e p r e n e u r i n o p p o s i t e 

d i r e c t i o n s . 

Since t h e f u n c t i o n o f these p r i v a t e o p e r a t o r s i s mere 

e x e c u t i v e and m a n a g e r i a l work, p r i v a t e l y run p r i s o n s 

are u n l i k e l y t o o f f e r any l o n g - t e r m s o l u t i o n t o the 

p r i s o n p o p u l a t i o n c r i s i s : t h i s i s a t a s k f o r the 

i n s t i t u t i o n s o f government w i t h i n the framework o f 

p u b l i c p o l i c y . Moreover, s i n c e p r i v a t e o p e r a t o r s may 

have an i n t e r e s t i n m a i n t a i n i n g a h i g h , i f not 

expanding, p r i s o n p o p u l a t i o n , t h e y may make i t harder 

f o r governments t o s w i t c h from an e x p a n s i o n i s t t o a 

r e d u c t i o n i s t p e n a l s t r a t e g y . 

The t r a n s f e r e n c e o f the d e l i v e r y o f punishment from 

p u b l i c t o p r i v a t e p r o v i s i o n has been s p u r r e d on, not 
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o n l y by p o l i t i c i a n s , b u t by p r e s s u r e groups. I t was 

t h e Adam Smith I n s t i t u t e t h a t f i r s t p u t the q u e s t i o n 

o f p r i s o n p r i v a t i s a t i o n on the B r i t i s h p o l i t i c a l 

agenda. 1^ However, the case p u t f o r w a r d by the 

i n s t i t u t e ' s former d i r e c t o r o f r e s e a r c h , Peter Young, 

i s a dubious one. The r e s e a r c h method used i s 

u n r e l i a b l e : i t seems t h a t i n f o r m a t i o n was s e l e c t e d t o 

s u p p o r t a p r e c o n c e i v e d t h e o r y . Consequently, Young 

p r o v i d e s a v e r y f l a t t e r i n g , though i l l - c o n c e i v e d , 

p i c t u r e o f p r i v a t e o p e r a t o r s w h i l e d i s p l a y i n g 

p a t h o l o g i c a l pessimism about the p u b l i c s e c t o r . 

Proponents o f p r i s o n p r i v a t i s a t i o n see i t as a way o f 

a l l e v i a t i n g o v e r c r o w d i n g s i n c e any form o f new p r i s o n 

b u i l d i n g by the p r i v a t e s e c t o r w i l l i n c r e a s e c a p a c i t y . 

But t h e r e i s no reason why p r i s o n c o n s t r u c t i o n c o u l d 

n o t be undertaken by the p u b l i c s e c t o r o r , a t l e a s t , 

t h e c o n s t r u c t i o n o f new p r i s o n s c o n t r a c t e d t o the 

p r i v a t e s e c t o r separate from the c u s t o d i a l r o l e . A 

more p r e s s i n g concern i s the 'Parkinson's law' t h e o r y 

o f p r i s o n b u i l d i n g whereby a d d i t i o n a l p r i s o n c a p a c i t y 

c o u l d g e n e r a t e i n c r e a s e d numbers o f p r i s o n e r s . This 

i s so, i t i s argued, because p r i s o n p o p u l a t i o n s w i l l 

expand t o f i l l a v a i l a b l e b u i l d i n g s . C r i t i c s c l a i m 

t h a t judges who were r e l u c t a n t t o i n c a r c e r a t e c o n v i c t s 

because o f t h e p l i g h t o f e x i s t i n g p r i s o n s w i l l be more 

w i l l i n g t o send them t o the new, improved 

e s t a b l i s h m e n t s . A l s o , new p o l i t i c a l p r e ssures may 

come t o bear, g i v i n g impetus t o the e x i s t i n g , but 
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i n e f f i c a c i o u s , p o l i c i e s o f imprisonment. Tax-payers 

themselves may q u e s t i o n t he l o g i c o f spending m i l l i o n s 

i n c o n s t r u c t i n g p r i s o n s i f they are not t o be used. 

The arguments i n f a v o u r o f the p r i v a t i s a t i o n o f areas 

o f c r i m i n a l j u s t i c e l a y much emphasis upon p o t e n t i a l 

e f f i c i e n c y g a i n s achieved by p r i v a t e c o n s t r u c t i o n and 

management. Though the r e p r e s e n t a t i v e s o f p r i v a t e 

p r i s o n companies c l a i m t h a t savings can be brought 

about by o p e r a t i n g f r e e o f p o l i t i c a l c o n s i d e r a t i o n s , 

s a v i n g s a r e most n o t a b l y achieved by r e d u c i n g i n p u t s 

i n g e n e r a l , and by h i r i n g n o n-unionized employees i n 

p a r t i c u l a r . ! * Such employees need not be p a i d the same 

s a l a r y l e v e l s as p r i s o n guards i n s t a t e - r u n 

f a c i l i t i e s . Though s u b s t a n t i a l s a v i n g c o u l d be made 

by o p e r a t i n g i n t h i s way i t i s an u n d e s i r a b l e 

p r a c t i c e . I t i s w i t h i n t h e u n i o n i z e d w o r k - f o r c e t h a t 

t h e s k i l l s and ex p e r i e n c e needed f o r i n c a r c e r a l d u t i e s 

are c o n c e n t r a t e d . A s e r i e s o f c o n t r o v e r s i e s i n v o l v i n g 

Group 4 s t a f f i n t h e c r i m i n a l j u s t i c e system 

i l l u m i n a t e t h e need f o r c a u t i o n . 

A f u r t h e r c l a i m made by s u p p o r t e r s o f p r i v a t i s a t i o n i s 

t h a t t h e f u n c t i o n s o f the s t a t e w i l l become s u b j e c t t o 

the d i s c i p l i n e o f c o m p e t i t i o n . C o m p e t i t i o n means t h a t 

p r i v a t e companies w i l l have t o compete w i t h each o t h e r 

and s t a t e p r o v i d e d s e r v i c e s w i l l have t o compete w i t h 

p r i v a t e c o m p e t i t i o n . For t h i s t o happen, i t i s 

necessary f o r the business o f a l l p r o v i d e r s t o be open 
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t o s c r u t i n y . The B r i t i s h Government has a l r e a d y 

i n v o k e d defences o f 'commercial c o n f i d e n t i a l i t y ' ^ ^ 

which p r e v e n t s t he proper e v a l u a t i o n and measurement 

o f performance by a l l but an i n n e r - c i r c l e o f m i n i s t e r s 

and o f f i c i a l s . The concept o f commercial 

c o n f i d e n t i a l i t y negates openness and d i r e c t p u b l i c 

a c c o u n t a b i l i t y . 

The i n c o m p a t i b i l i t y o f p r i v a t e i n t e r e s t s and s o c i a l 

r e s p o n s i b i l i t i e s i s n ot l i m i t e d t o a p u r e l y f i n a n c i a l 

sphere. The acc e s s i o n o f inmates t o p a r o l e , and the 

o p e r a t i o n a l c h a r a c t e r i s t i c s o f p r i s o n d i s c i p l i n e , can 

impact on t h e maintenance or expansion o f the p r i s o n 

p o p u l a t i o n . Where o p e r a t o r s are remunerated on a per 

inmate b a s i s , c o n s i d e r a b l e advantage c o u l d accrue from 

g a i n i n g c o n t r o l o f d i s c i p l i n a r y m a t t e r s i n p r i s o n . 

Moves i n t h i s d i r e c t i o n have a l r e a d y been attempted by 

Group A o f f i c i a l s a t the Wolds remand c e n t r e on 

Humberside. 

Another p o s s i b l e abuse by f o r - p r o f i t o p e r a t o r s would 

be t o use p o l i t i c a l l o b b y i n g t o f u r t h e r t h e i r 

commercial concerns. I t i s easy t o envisage a 

s i t u a t i o n where p r i v a t e c o r r e c t i o n s c o r p o r a t i o n s 

i n i t i a t e a d v e r t i s i n g campaigns t o make the p u b l i c f e e l 

more f e a r f u l o f crime than i t a l r e a d y i s i n order t o 

f i l l new or e x i s t i n g p r i s o n s . 
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The B r i t i s h e x p e r i e n c e o f the p r i v a t i s a t i o n o f p r i s o n s 

i s s t i l l i n a c o n d i t i o n o f genesis. Only the Wolds 

remand p r i s o n on Humberside has operated under p r i v a t e 

c o n t r a c t f o r more than a year. This i s the o n l y 

genuine e x p e r i e n c e o f a p r i v a t e l y managed p r i s o n i n 

B r i t a i n t h i s c e n t u r y . Perhaps i t i s t h i s experience 

which d i s p l a y s the t e x t u r e and p r o c l i v i t y o f the 

p r o p r i e t a r y p r i s o n f u t u r e . 

L i k e many p r i v a t i s a t i o n i n i t i a t i v e s , p r o p r i e t a r y 

p r i s o n s are l i k e l y t o a t t e m p t c o s t savings t h r o u g h 

lower l e v e l s o f t r a i n i n g , s t a f f c u t s and r e d u c t i o n s i n 

pay and c o n d i t i o n s o f s e r v i c e . This i s i n d i a m e t r i c a l 

o p p o s i t i o n t o the recommendations o f the Woolf r e p o r t 

on p r i s o n d i s t u r b a n c e s . i ' ' F u r t h e r , the t h r u s t o f 

Government p o l i c y on c r i m i n a l j u s t i c e seems t o p l a c e 

an i n c r e a s i n g l y g r e a t e r r e l i a n c e on imprisonment. 

Consequently, the w o r r y a r i s e s t h a t a ' s c i s s o r s 

c r i s i s ' w i l l come i n t o b e i n g due t o the d i v e r g e n t 

p a r a b o l a s o f s t a f f i n g l e v e l s and inmate numbers. This 

i s n o t conducive t o the maintenance o f p u b l i c s a f e t y . 

P r i v a t i s a t i o n i s c e r t a i n l y n o t a panacea f o r the 

problems o f s p i r a l l i n g crime r a t e s and p r i s o n 

o v e r c r o w d i n g . The m a j o r i t y o f p r i v a t e f a c i l i t i e s 

o p e r a t i n g i n the U.S. are r e f o r m schools and 

i m m i g r a t i o n d e t e n t i o n c e n t r e s which, though they have 

an i n c a r c e r a l r o l e , are v e r y d i f f e r e n t i n n a t u r e from 

t h e s t a t e o p e r a t e d h i g h - s e c u r i t y i n s t i t u t i o n s which 
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have t h e most i m p o r t a n t f u n c t i o n i n terms o f 

p r o t e c t i n g t h e p u b l i c . The f a c t t h a t p r i v a t e f i r m s 

have shown l i t t l e i n t e r e s t i n these more troublesome 

areas, demonstrates a p r e f e r e n c e f o r the ' s o f t e r ' , 

l o w e r - s e c u r i t y i n s t i t u t i o n s . 

Close s c r u t i n y o f the Wolds remand p r i s o n ' s 

performance a f t e r i t s f i r s t year o f o p e r a t i o n has 

f u e l l e d t h e f i r e s o f doubt r e g a r d i n g t h e e f f i c a c y o f 

p r i v a t e i n v o l v e m e n t and c o n t r a c t u a l arrangements. 

C r i t i c i s m can be made o f t h e Wolds i n terms o f s e r v i c e 

d e l i v e r y , a d m i n i s t r a t i v e arrangements and i t s 

i n t e g r a t i o n w i t h i n t h e c r i m i n a l j u s t i c e system. The 

p r i s o n i n s p e c t o r a t e ' s q uerulous r e p o r t found f a u l t 

w i t h t h e f a c t t h a t t i me o u t o f c e l l f o r p r i s o n e r s had 

been reduced, f a c i l i t i e s (such as a l i b r a r y and a b a i l 

i n f o r m a t i o n scheme) had n o t been p r o v i d e d as r e q u i r e d , 

and l e v e l s o f d i s c i p l i n e and c o n t r o l l e f t something t o 

be d e s i r e d . I S The p r i s o n i n s p e c t o r a t e were v e r y 

s u r p r i s e d t h a t no d e f a u l t payments had been sought 

from t he c o n t r a c t o r . The s t a t e was s t i l l b e a r i n g many 

o f t h e p r i s o n ' s o p e r a t i o n a l c o s t s : t h e r e were 

anomalies c o n c e r n i n g t he charges f o r gas, e l e c t r i c i t y , 

w a t e r and t h e c o s t o f vandalism. Such a s i t u a t i o n i s 

b e n e f i c i a l t o t h e c o n t r a c t o r i n terms o f c o s t savings 

b u t d e t r i m e n t a l t o t h e p u b l i c i n terms o f v a l u e f o r 

money and a d d i t i o n a l s t a t e e x p e n d i t u r e . 
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A c c o u n t a b i l i t y and management i s s u e s were a cause f o r 

concern. The r e l a t i o n s h i p between the D i r e c t o r (Group 

4 o f f i c i a l ) and C o n t r o l l e r (Home O f f i c e 

r e p r e s e n t a t i v e ) i s ambiguous. A l r e a d y , i t has been 

suggested t h a t t he p r i v a t e s e c t o r o f f i c i a l take 

c o n t r o l o f inmate d i s c i p l i n e d ^ - a c r u c i a l f a c t o r i n 

the c o n f l i c t o f i n t e r e s t argument. M o n i t o r i n g was 

merely s u p e r f i c i a l . There were no s u i t a b l e systems 

f o r t h e Home O f f i c e t o m o n i t o r f i n a n c i a l aspects, and 

comparative c o s t i n g r e c e i v e d minimal a t t e n t i o n . The 

i n d u s t r i a l r e l a t i o n s problems t h a t have plagued the 

P r i s o n S e r v i c e i n the p a s t had not m a t e r i a l i z e d a t the 

Wolds, b u t a l r e a d y t h e r e has been p o t e n t i a l f r i c t i o n : 

poor pay, l a c k o f c o n s u l t a t i o n and h i g h workloads 

b e i n g s a l i e n t i s s u e s , 

The need f o r i n t e g r a t i o n w i t h i n the P r i s o n S e r v i c e , as 

i l l u m i n a t e d by Lord J u s t i c e Woolf, was not being 

honoured by the a d m i n i s t r a t i v e arrangements 

s u r r o u n d i n g t he Wolds. The C u s t o d i a l C o n t r a c t s U n i t 

o f t h e Home O f f i c e had n o t been f u l l y i n c o r p o r a t e d 

i n t o t h e P r i s o n S e r v i c e management s t r u c t u r e , and 

t h e r e was a n t i p a t h y towards t he C.C.U. a t many l e v e l s . 

T h i s b o t h encumbered t h e t r a n s f e r o f p r i s o n e r s and 

h i n d e r e d t h e exchange o f ideas between the p r i v a t e and 

p u b l i c s e c t o r p r o v i d e r s . A d m i n i s t r a t i v e problems 

extended t o p l a c e c o n s t r a i n t s on c r i s i s management. 

Se r i o u s doubts were v o i c e d i n terms o f command and 

exp e r i e n c e which, i t was f e l t , would be a s e r i o u s 
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impediment t o the s u c c e s s f u l management o f a major 

d i s o r d e r . The f i r s t year o f c o n t r a c t o p e r a t i o n a t the 

Wolds remand p r i s o n seems t o have been a s u b s t a n t i a l l y 

u n s a t i s f a c t o r y e x p e r i e n c e , f a i l i n g t o y i e l d the 

p u r p o r t e d b e n e f i t s . 

The e x p e r i e n c e a t t h e Wolds was n o t e n t i r e l y n e g a t i v e . 

B e t t e r , more humane f a c i l i t i e s have been i n t r o d u c e d 

i n t o t he p r i s o n e s t a t e . Changes i n management 

s t r u c t u r e have produced more resp o n s i v e and f l e x i b l e 

arrangements, a t l e a s t i n terms o f i n t e r n a l 

management. Yet none o f these o r g a n i z a t i o n a l 

developments need be p e c u l i a r t o the p r i v a t e s e c t o r . 

S t a t e i n v e s t m e n t c o u l d produce i d e n t i c a l f a c i l i t i e s , 

and f l a t t e r h i e r a r c h i e s c o u l d o p e r a t e a t l e a s t a t the 

s e r v i c e d e l i v e r y l e v e l . I n s h o r t , t he p o s i t i v e 

c h a r a c t e r i s t i c s o f p r i v a t e s e c t o r management co u l d be 

i n c o r p o r a t e d i n the management o f s e r v i c e s w i t h o u t 

h a v i n g t o endure the n e g a t i v e aspects. Developing 

p u b l i c s e c t o r o r g a n i z a t i o n s c o u l d w e l l be p r e f e r a b l e 

t o r e p l a c i n g them w i t h p r o f i t e e r s . 

5.4 FINAL ANALYSIS: PUBLIC POLICY AND PUNISHMENT 

Punishment i s a t o p i c i n which t h e o r y and p r a c t i c e 

come t o g e t h e r . As an a c t o f c o e r c i o n , punishment i s , 

by n a t u r e , t he l o g i c a l r e s p o n s i b i l i t y o f the s t a t e . 

I t depends on t h i s r e l a t i o n s h i p f o r i t s l e g i t i m a c y . 
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I n terms o f p o l i t i c a l t h o u g h t , punishment i s 

p r e s c r i b e d by g u i l t which i s i n t u r n d e f i n e d by 

c u l p a b i l i t y . But even c u l p a b i l i t y i s c o n v e n t i o n a l and 

has changed i t s complexion over c e n t u r i e s . I n the 

1990s the c r i m i n a l j u s t i c e p o l i c i e s o f the main 

p o l i t i c a l p a r t i e s have become b i f u r c a t o r y . They d r i v e 

a wedge between those who l o o k t o the antecedents o f 

crime f o r i t s r e d u c t i o n and those who r e l y on a 

p s y c h o l o g i c a l response i n the wake o f c r i m i n a l 

a c t i v i t y . Of these two c a t e g o r i e s . Labour and the 

L i b e r a l Democrats f i t i n t o t h e former and the 

C o n s e r v a t i v e p a r t y remains i n the l a t t e r . 

The C o n s e r v a t i v e s ' adherence t o a 'more o f the same' 

response t o the augmenting p l i g h t o f c r i m i n a l j u s t i c e 

can be a t t r i b u t e d t o i d e o l o g y , f u n c t i o n i n g both 

i n t e r n a l l y and e x t e r n a l l y . Conservatism has a 

r e a f f i r m a t o r y n a t u r e . I t d e r i v e s i t s impetus from 

h i s t o r y and myth, f a c i l i t a t i n g an i n s u l a r d e f i n i t i o n 

o f m o r a l i t y . Moreover, the i n f l u e n c e o f neo-

L i b e r a l i s m excludes t he p o s i t i v e a c t o f s o c i a l and 

economic r e c o n s t r u c t i o n , a p p e a l i n g i n s t e a d t o a 

p o l i t i c a l vacuum t h a t w r o n g l y espouses an a b s t r a c t 

t h e o r y o f autonomy, r a t i o n a l i t y and for b e a r a n c e . 

E x t e r n a l l y , t h e g o v e r n i n g p a r t y , a t l e a s t i n the f i e l d 

o f c r i m i n a l j u s t i c e , has become an e s s e n t i a l l y 

e l e c t i o n e e r i n g o r g a n i z a t i o n . I t makes r h e t o r i c a l 

appeals t o human anger and f r u s t r a t i o n i n a form 

p e r c e i v e d as r i g h t e o u s and j u s t . This penal populism 
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has found t h a t s p i r a l l i n g r a t e s o f crime and 

r e c i d i v i s m accompany a p p r o b a t i o n from p a r t y 

s u p p o r t e r s , y e t t h i s s o c i a l i l l has been c a s t i n t o the 

p o l i t i c a l v o i d t h a t i s C o n s e r v a t i v e penal p o l i c y . 

Rather t h a n revamp c r i m i n a l j u s t i c e p o l i c y t o address 

t h e w i d e r s o c i a l i s s u e s s u r r o u n d i n g deviance, the 

Government has embraced an i n c r e m e n t a l s o l u t i o n , not 

t o decrease crime but t o augment the s t a t e ' s c a p a c i t y 

f o r r i p o s t e . Deterrence i s seen as the j u s t i f i c a t i o n 

f o r punishment, but by i t s n a t u r e and assumptions, 

p r o v i d e s no j u s t i f i c a t i o n i n the l i g h t o f h e i g h t e n i n g 

l e v e l s o f c r i m e . I n c a r c e r a t i o n i s the i n s t r u m e n t o f 

crime p r e v e n t i o n , but i s s i m u l t a n e o u s l y a v e r y c o s t l y 

i n s t r u m e n t , i f o n l y i n f i s c a l terms: i n c r e a s i n g 

p r i s o n p o p u l a t i o n s r e q u i r e i n c r e a s e d p r i s o n c a p a c i t y . 

I n c r e a s i n g p r i s o n c a p a c i t y i m p l i e s i n c r e a s e d p u b l i c 

e x p e n d i t u r e , and i n c r e a s e d p u b l i c e x p e n d i t u r e 

r e q u i r e s , under normal ci r c u m s t a n c e s , l a r g e r demands 

on t a x - p a y e r s . The s o l u t i o n t o these problems i s 

p e r c e i v e d as the p r i v a t i s a t i o n o f p r i s o n s . Coercion 

and the t h e o r y o f f r e e - m a r k e t economics are combined: 

t h e i r o n f i s t meets the i n v i s i b l e hand. 

The a n i m a t i n g m o t i v a t i o n behind p r i v a t i s a t i o n i n 

B r i t a i n appears t o be economic - i n the sense o f a 

quest f o r e f f i c i e n c y . But out o f c o n t e x t , e f f i c i e n c y 

becomes s t e r i l e : i t t e l l s n o t h i n g o f processes or 

i n t e n d e d outcomes. Moreover, p r i v a t i s a t i o n has, a t 
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l e a s t i n terms o f the B r i t i s h e x p e r i e n c e , adopted a 

b r o a der, i d e o l o g i c a l complexion t h a t d e f i n e s the 

p r e f e r r e d a l l o c a t i o n o f c o n t r o l over s o c i a l and 

economic a c t i v i t y between the p r i v a t e and p u b l i c 

spheres. I n the B r i t i s h c o n t e x t , i t i s used as a 

panacea f o r the s h o r t - t e r m problems o f Government, 

r a t h e r t h a n as a l o n g - t e r m s o l u t i o n t o the wider 

a i l m e n t s o f s o c i e t y . 

P r i v a t e s e c t o r i n v olvement i n such a fundamental s t a t e 

a c t i v i t y as the d e p r i v a t i o n o f a person's l i b e r t y i s 

c o n t e s t a b l e . At a p r a c t i c a l l e v e l , the p r o p r i e t a r y 

p r i s o n i s u n s a t i s f a c t o r y . The s t r i c t market 

d i s c i p l i n e s which proponents a l l e g e t o be the g u i d i n g 

p r i n c i p l e s o f e f f i c i e n c y and e f f e c t i v e n e s s r e l y f o r 

t h e i r e x i s t e n c e on s c r u t i n y and c h o i c e . But p r i s o n s 

have a c l o s e d t e x t u r e and the shroud o f secrecy t h a t 

i s commercial c o n f i d e n t i a l i t y w i l l not f a c i l i t a t e 

c o mparative c h o i c e . Moreover, the l e n i e n c y t h a t the 

Government has shown towards the o p e r a t i o n o f Group 

4's c o n t r a c t a t t h e Wolds, would le a d a s c e p t i c t o 

wonder i f p u b l i c money i s being used t o f o s t e r 

p a r t i c u l a r p e r c e p t i o n s o f the p r i v a t e s e c t o r i n terms 

o f p u b l i c consciousness and s i m u l t a n e o u s l y b o l s t e r a 

r u l i n g i d e o l o g y . At t h e p h i l o s o p h i c a l l e v e l , the 

p r i s o n s - f o r - p r o f i t concept i s a b h o r r e n t . To a l l o w 

p r i v a t e i n t e r e s t s t o p r o f i t from harm, t o the 

p o t e n t i a l d e t r i m e n t o f s o c i e t y , i s unacceptable, i f 

o n l y i n moral terms. 
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I n terms o f t h e p o l i c y process, p r i v a t i s i n g c r i m i n a l 

j u s t i c e i s an i n w a r d - l o o k i n g a c t i v i t y which d e t r a c t s 

from the r e a l i s s u e s o f d e v e l o p i n g a l t e r n a t i v e s t o 

custody and r e d u c i n g crime by a t t a c k i n g i t s r o o t s . I n 

i t s f i n a l a n a l y s i s , t h e r e f o r e , the p u r p o r t e d b e n e f i t s 

o f p r i v a t i s a t i o n s hould n o t be a l l o w e d t o t h w a r t , i n 

the name o f convenience, c o n s i d e r a t i o n o f the broader, 

more d i f f i c u l t p o l i c y q u e s t i o n s t h a t are i n v o l v e d i n 

the f i e l d o f c r i m i n a l j u s t i c e . 
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