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Mirko Canevaro
The documents in the public speeches of Demosthenes: authenticity and tradition

The thesis is concerned with the official documents (laws and decrees) preserved
in the public speeches of the Demosthenic corpus (18,21, 23, 24, 59). These documents
purport to be Athenian statutes and, if authentic, would provide invaluable information
about fourth-century Athenian history and institutions.

The introduction gives an account of the presence of the documents in the
corpora of the orators and in the manuscript tradition, summarizes previous scholarship
and delineates a new methodology for analyzing the documents. A specific section
within the introduction analyzes the stichometric marks found in the medieval
manuscripts of the Demosthenic corpus. Through those marks we can calculate whether
a section of text was or was not present in the Urexemplar of the corpus: the documents
in Dem. 23 and some of those in Dem. 24 were, but the others have been inserted later.

The following 4 chapters analyze in detail the documents found in Dem. 18, 19,
23, 24 and 59, also providing the text of each document as it appears in the paradosis,
with an apparatus criticus. This survey reveals that those documents that were part of
the stichometric edition are in general more reliable than those inserted later. By
contrast, many features of these last documents, such as anachronistic expressions,
formulas never attested in Attic inscriptions, inconsistencies between the documents and
the orator's summaries, betray forgery.

The conclusion argues that the stichometric documents have been inserted in the
speeches in an Athenian environment at the beginning of the 3™ century BCE,
presumably by Demochares of Leuconoe, the nephew of Demosthenes and an active
politician himself. The non-stichometric documents are instead a very early product of
the tradition of historical declamations and progymnasmata, witnesses of the

development, side-by-side, of rhetorical education and antiquarianism.
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1. Introduction

The corpora of the Attic orators contain mostly forensic speeches. In these
speeches the orators argue their legal cases with the help of laws, decrees, contracts,
witness statements, lists of names and a variety of other documents. These documents,
according to fourth-century procedure, were not read out directly by the litigant. Copies
of them had to be produced at the preliminary hearings (at the anakrisis for public
charges, at the diaita for most private suits) and were sealed into an echinos, a vase
where they were kept until the actual trial.' Those were the only admissible documents
at the final stage of the trial in the lawcourt. Theophrastus' 'Man who has lost all sense'
(qovevonuévog)® provides a vivid picture of how the documents were presented at the
preliminary hearings. His character arrives at the hearings 'with a box-full of evidence
in his coat pocket and strings of little documents in his hands' (Exowv €xivov €v t®
TQOXOATI(M %ol 0QuaBoVs yoopuatdimy év talg xeoolv). At the law-court stage of
the trial the echinos was opened and when the litigants wanted the judges to hear a
particular document they would ask the secretary of the court (the grammateus) to read
it out. The water-clock timing the length of the speech was stopped during the reading.

Requests by the speakers to the grammateus to read out specific pieces of
evidence occur very often in the preserved speeches of the Attic orators. The speaker
would simply say, e.g.: 'Read also the law about arbitrators' (Dem. 21.94: Aéye &1 »ai
TOV TOV dantnTdv vopov) and the grammateus would find it in the echinos and read it
out. Demosthenes gives us a vivid sketch of this procedure in the speech Against

Leptines at § 84 when he addresses the grammateus with the words "Take now also the

" Cf. Sickinger 1999: 167; Thiir 2008. It has been long believed, following [Arist.] Ath. Pol. 53.2-3, that
this practice was used only when a public arbitration failed, but the discovery of the lid of an echinos with
inscribed d]iopogtugia €€ dvaxgioewg (SEG 32.329) has proven that the echinos was used also in
public cases. See e.g. Boegehold Boegehold 1995: 79-81 and recently Faraguna 2009: 73-4.

* Cf. Theophr. Char. 6.8. Cf. Diggle 2005: 258-62 for an instructive commentary on this passage.



decree passed for Chabrias. Have a look then and search for it. It must indeed be
somewhere there!'

In the medieval manuscripts of the preserved speeches of the Attic orators,
corresponding to the requests of the speakers to the grammateus to read out a particular
piece of evidence, we find lemmata informing us that the document to be read out is a
law (NOMOYZ), or a decree (PH®PIZMA) or the like, sometimes giving some
additional information about the topic of the documents (e.g, Dem. 20.86 Wnpiopata
1OV Xofeiov Tudv; 24.105 Nopor Khomiig, Kandoswg Tovéwv, Aotoateiag).”
After these lemmata we sometimes find a text which purports to be the document
requested, but more often the speech resumes with the words of the speaker
commenting on a document that is not found in the manuscripts.

There are no documents in the speeches of Hyperides, and the same is true for
Isocrates, Antiphon and Deinarchus. Lysias (10.16), Lycurgus (1.81) and Isaeus (11.11)
quote one isolated document each. By contrast, important laws and decrees are
preserved by Andocides, On the Mysteries (but the witness statements are missing) and
by Aeschines, Against Timarchus (all except the witness statements and the contract of
§ 100, 104 and 115). Demosthenes has documents in the speech On the Crown (18)
until § 187 (but two papyri of the II century add some documents for § 217-223)," in the
Against Meidias (21) until § 169 (except § 130), in the Against Aristocrates (23) until §
87, in the Against Timocrates (24) until § 151. Moreover all the documents are found in
the Against Lacritus (35), the Against Macartatus (43), the Against Stephanus A and B
(45, 46), and the Against Neaera (59). One law, clearly copied from the adjoining text,

is found in the Against Leptines (20.27), fragments of an €yxAnuo in the Against

? For the debate about the origin and the authenticity of the lemmata see Schucht 1892: 11-17 and Drerup
1898: 243-7. Schucht argues that the lemmata must have been added later on the basis of the orator's
words, whereas Drerup advocates a more flexible approach. I tend to agree with Schucht, but this
problem is here immaterial.

* P.Haun. 1.5 and P.Oxy. 42.3009. The document reported by P.Oxy. 42.3009 does not match the
corresponding document in P.Haun. 1.5. See Wankel 1975.



Pantaenetus (37.22-9), and selections from a contract in the Against Dionysodorus
(56.36, 38).

The documents that we find in the medieval manuscripts of the Attic orators are
only a fraction of those that the speakers ask to be read out. This makes clear that
normal practice for the Attic orators was rather not to include in their drafts the texts of
the documents they were to discuss.’” These documents were already sealed in the
echinos and the grammateus was responsible for retrieving them when requested.
Whilst we cannot assume that the orators were always consistent in their habits, this
certainly poses questions about the nature and origin of the documents included in the
manuscripts. Such questions have a long history in scholarship, which started when
scholars noted that the information provided by some of these documents is inconsistent

with the evidence found in other reliable sources.

’ Unless we assume that the documents were eliminated from the texts at a later date, but see below pp.
20-1.

10



1.1 History of scholarship and the birth of a scholarly issue

The authenticity of the documentary texts found in the speeches of the Attic
orators has been an issue since the 17" century. The first attempts to assess the value
and take advantage of the information provided by many laws, decrees, witness
statements and even official letters extensively quoted in the text of the speech On the
Crown of Demosthenes were made in 1606 by the Venetian Vincenzo Contarini. In his
Variae Lectiones he compared the single pieces of information with the general picture
of the years of the fall of Greek liberty found in the other extant sources, and noticed
significant problems with at least two decrees (Dem. 18.29, 37-38). He therefore
expressed doubts about their authenticity.” His example had no followers for more than
two centuries.

In 1668 Jacques de Paulmier (Jacobus Palmerius), in the Exercitationes in
optimos fere auctores Graecos, noted another suspicious feature: the names of the
eponymous archons as recorded by the documents do not correspond to the list given by
Diodorus, for the years 480-302 BCE, in books XI-XX of his Bibliotheca. He did not
however consider the documents to be forgeries. Instead, he tried to work out an
explanation for the inconsistency: he proposed that the names quoted in the documents
might not be the names of the eponymous archons, but rather referred to some other
member of the panel (alium e Thesmothetis).” The question appeared also in the 18"
century English masterpiece on ancient chronology: Henry Dodwell advanced the
alternative proposal that the names in the documents might be those of the epistateis of
the Prytaneis, whose duty would have been to preside over the Athenian assembly in
place of the eponymous archon.® The entire controversy has been termed that of the

Archontes Pseudeponymi. This name is found in Edoardo Corsini's Fasti Attici,

¢ Contarini 1606: 94.
" Palmerius 1668: 135.
¥ Dodwell 1701: 11, p. 192.

11



published in Florence between 1744 and 1756. He proposed the following solution: the
reason for the inconsistency is that the names mentioned by Diodorus are those of the
archons nominated at the beginning of the Athenian year, whereas the documents record
the eponymous archon at the time of the proposal. They, in the reconstruction of
Corsini, may well be different, as the original archon could have been deposed or, even
worse, could have died. Therefore every single decree quoted in Demosthenes’ On the
Crown would happen to have been passed, presumably after some accident, by an
archon suffectus, a substitute archon.’

At the beginning of the 19" century, with the rise of German
Altertumswissenschaft, many other adventurous hypotheses were advanced. The most
popular of the previous theories by far was that proposed by Palmerius which, after the
approval of Georg Friedrich Schémann,' laid the foundations of the last great attempt
to justify the inconsistency in the names of the archons, that by August Boeckh.
Boeckh, in the Lektionsprogramm der Berliner Universitit Winter 1827/8, tried to
identify the archontes pseudeponymi with the yoopuotels xotd moutaveioy.'
According to his interpretation all the documents, laws, decrees and official letters were
preserved in Athens' national archive. They were gathered into particular files, one for
each year. Thereby the name of the eponymous archon was appended to every file in
just one single copy, presumably as a label. Each document was then in turn more
specifically dated by the indication of the ypapuotevg rata moutavelav. After a
time, when the alleged editor of the On the Crown accessed the archive in order to insert
the appropriate documents into the speech, the labels had deteriorated and, eventually,

disappeared. The only residual date indication, the name of the yQOUUOTEVS “OTO

? Corsini 1744-56: 1/7, p. 305.
10 Schomann 1819: 136 ff.
" Boeckh 1874: 266-300.

12



moutaveiov, was thereby understood as the eponymous archon and reported in the
speech.

All these attempts relied mainly on guesswork. Although some prestigious
scholars like Winiewski and Bohnecke in the following years endorsed the
interpretation advanced by Boeckh,'” Lucius Spengel in 1828 finally demostrated that at
least the dates and names are spurious."

The first to propose that some, if not all, of the documents in On the Crown might
be forgeries was Peter Paul Dobree, who in 1833 wrote: 'suspicor haec duo decreta, et
omnia fere in hac oratione citata, spuria esse: certe alterutrum spuriae éx0O0€L orationis
tribuendum'. This short statement came six years before the masterpiece by Johann
Gustav Droysen: Die Urkunden in Demosthenes’ Rede vom Kranz. Droysen, with a
thorough historical analysis of the documents, comparing their evidence with the speech
itself and with other sources of information about the years of the final fall of Athenian
power, was able to demonstrate unequivocally that every single document in On the
Crown is a forgery." His achievements, though they met with some resistance in the
years immediately following, are now universally accepted, and a new survey published
in 1939 by Lothar Schldpfer, based on analysis of Athenian institutions and a
comparison with epigraphical documents, confirmed the results of Droysen’s study.

After the documents of On the Crown were finally exposed as forgeries,
recognising other forgeries in every preserved speech of the corpora of the orators
seemed a central concern for all the most important scholars of the time. I will not list
every attempt, and I will leave a more systematic survey for the introductory chapters of
my discussions of individual speeches. Here it will suffice to say that by the 1870s

nearly all the documents in the orators were considered forgeries.

12 Winiewski 1829: 291-361; Bohnecke 1843.
" Spengel 1828: 367-404.
" Droysen 1893: 95-266.

13



By the end of the century the situation had changed. The discovery in Athens of a
substantial piece of the first axon containing the homicide laws attributed to Drakon (the
republished version of 409 BCE, originally edited by Koehler, now IG I’ 115 = IG T’
104), with fragmentary remains occasionally matching a few laws preserved in
Demosthenes’ Against Aristocrates and Against Macartatus, led a new generation of
scholars to reconsider most of the results of the previous studies, and to rehabilitate
many documents (but not the documents of On the Crown). The end of this period and,
for a long time, of any work about the authenticity of the documents can be dated to
1898, with the momentous monograph Uber die bei den attischen Rednern eingelegten
Urkunden by Engelbert Drerup. The verdict was that every document had to be
individually analysed, checking correspondences and inconsistencies with other
historical material. In fact, Drerup attempted to argue that most documents were
authentic by providing reconstructions of Athenian laws, institutions and procedures
which were consistent with the information in the documents. Apart from the
documents of Aeschines' Against Timarchus and, of course, those of Demosthenes' On
the Crown, Drerup defended the authenticity of most documents."

The huge amount of work done on the documents during the 19" century was
mainly based on comparison between single pieces of factual information and
corresponding historical evidence. This could work well with obviously forged decrees
and letters like those in On the Crown, as they are concerned with key moments of
Athenian history, and can easily be checked through the abundant evidence provided by
historians and lexicographers. Yet with other texts such an approach is doomed to rely
hugely on guesswork, in particular if one is limited to the scanty epigraphic evidence
available in the 19" century, when corpora were for the most part still works-in-

progress.

" Drerup 1898.
14



In the 20" century work on the documents virtually ceased, with a few exceptions.
Schldpfer in 1939 grounded the results achieved by Droysen in his study of the
documents of On the Crown on more solid historical analyses, and with the help of
comparison with epigraphical evidence. Piero Treves in 1940 tried to find a context for
these forgeries. In the following years many of the documents were used in historical
reconstructions, in some (rare) cases with a short discussion of their authenticity'® but
more often with no discussion at all."” In 1990 Douglas MacDowell devoted some space
to the analysis of the authenticity of the documents of the Against Meidias in his
commentary on the speech, and treatments of some of the documents have also
appeared in the commentaries on the Against Neaera by Carey and Kapparis and on
Aeschines' Against Timarchus by Fisher."® In the last few years some individual
contributions about specific documents by scholars like Trevett, Harris, Scafuro,
Kapparis and myself have appeared,” but no one has developed a comprehensive
methodology nor attempted a complete analysis of all the documents.*

This thesis is intended as the first chapter of such a comprehensive study. I will
give a general account of the situation of the documents in the medieval manuscript
tradition, but I will then concentrate on those speeches among the public speeches of the
Demosthenic corpus that have not yet received a satisfactory analysis.”’ Among the

Demosthenic public speeches Dem. 18, 21, 23, 24 and 59 preserve many documents, in

' Cf. e.g. Piérart 2000: 246-50.

"7 Cf. e.g. MacDowell 1962 and 1963 passim. Many examples will be found below in my discussions of
individual speeches and documents.

'® MacDowell 1990; Carey 1992; Kapparis 1999; Fisher 2001.

¥ Trevett 1992: 180-92; Harris, Review of MacDowell 1991, CP 87 (1992): 76-8 and 2008: 86-87, 89—
90, 103-104; Kapparis 1995; Scafuro 2004; 2005; 2006. See below the discussion of individual speeches
for more examples.

0 The absence of a methodology was lamented by Carey in his review of Kapparis 1999 in Phoenix 55
(2000): 177.

*' The only non-Demosthenic public speeches which contain documents are Aeschines’ Against
Timarchus, which has been satisfactorily analyzed in Fisher 2001 passim, Andocides' On the Mysteries,
which E. M. Harris and I have analyzed in a separate study (Canevaro-Harris 2012), and Lycurgus'
Against Leocrates that contains just one document and has received plenty of attention (see e.g. Rhodes-
Osborne 2003: 440-7). The results of these studies will also be taken into account in the final chapters of
this thesis.

15



fact most of the documents in the entire corpus.” 1 will provide a synthetic account of
the analyses of the speeches On the Crown (18) and Against Meidias (21) conducted by
scholars like Schldpfer, MacDowell and Harris, and I will take their results into account
in my final chapters, but I do not give here a detailed study of the documents of these
speeches, as I deem their results satisfactory. I will concentrate instead on the laws and
decrees of the speeches Against Aristocrates, Against Timocrates and Against Neaera
(29 documents all in all), leaving other documents (e.g. the witness statements) for a
future study.

In order to lay the foundations for a systematic study of the documents, one needs
to formulate a methodology and test it with documents for which a wide range of
comparative material both in primary (epigraphical) and secondary sources is available.
The documents found in these speeches are often key items for the study of Athenian
law and institutions and fulfil this condition. In these speeches moreover we find both
documents that are obviously forgeries, and documents for which an epigraphic parallel

guarantees their trustworthiness. Finally, as I will show, in these speeches we find

21 consider the speech Against Neaera one of the demosioi logoi for various reasons: first, the speech is
written for a graphe xenias, that is a public charge, like the speeches 18-26 of the Demosthenic corpus.
Second, the medieval tradition preserves it right after the second speech Against Aristogeiton (26) in all
its main festimonia (SFYR), and the only manuscripts that place it at the end of the private speeches are
secondary ones: Q and D. Third, Libanius places his hypothesis of the Against Neaera right after that of
Dem. 26, confirming that this was the arrangement common in antiquity. The reason for which modern
editions follow a different order is that this was the arrangement of the Aldina. The Aldina derived from
apographs of F, which, although it placed the speech after Dem. 26, had also an index, a list of the
speeches where the Against Neaera appeared at the end of the private speeches. Either the scribe of one
of the apographs, or Manutius and Carteromachus themselves decided that the order of the speeches was
to agree with the list (see Cataldi Palau 1998: 99-100 and Hernandez Mufioz 2000). In fact it has been
argued that the place of the speeches in the corpus is an important mark of their mutual relationship, and
speeches that consistently appear next to each other in the tradition must have been part of a consistent
group that was transmitted together through antiquity (see Christ 1882; Drerup 1899; Foerster 1903-27:
vol. 8, p. 575 and recently Canfora 1974-2000: vol. 2.1, pp. 9-15). Kapparis' (1999: 73-74) objections to
this reconstruction are inconclusive: Kapparis notes that Q and D have the Against Neaera at the end of
the private speeches and argues that, for example, from 'F and Q, which almost certainly have the same
exemplar, we can see that the scribes of these manuscripts for some reasons have placed the speech in
different positions'. The position of a speech was determined only by the 'preferences of individual
scribes'. In fact, the reason for which Q has the Against Neaera at the end of the private speeches is rather
clear: the scribe decided (as happened with the Aldina) that the order of the speeches was to agree with
the list preserved in F. That list probably derived from a pinax and the speech was there relegated to the
end due to its dubious authenticity. Yet the medieval tradition and the ancient tradition clearly have the
Against Neaera as one of the demosioi logoi, and this speech should therefore be studied in that context.
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documents that entered the corpus at different stages: some of them were present from a
very early stage of transmission and some were inserted at a later time.”’ For all these

reasons these documents, and these speeches, seemed the right place to start.

> See below pp. 22-41.
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1.2 The documents in the medieval tradition

The first important clue about the documents in the Demosthenic corpus comes
from the manuscript tradition. It has long been demonstrated that it is impossible to
trace our testimonia to a single medieval archetype of the Demosthenic corpus, not even
to a single line of development. The manuscripts still available for the modern scholar
are medieval descendants of different lines of tradition stemming back to the ancient
world. The nature of the ancestors of our Demosthenic codices is still a matter for
investigation, but it seems safe enough to assume that the ancient corpora consisted of
different rolls containing entire groups of speeches in the case of the shortest ones, and
single speeches for the huge dnuooior. Therefore, single parts of the corpora, namely
single groups or single speeches, could often move within the tradition. Accordingly no
medieval manuscript is a perfect representative of an ancient line of transmission, as
cross-contamination intervened during both ancient times and the Middle Ages, but
many papyri found in the sands of Egypt seem to confirm the existence of diverse
collections and the circulation of the rolls both in isolation and among the collections.”
Therefore it is not mere guesswork to consult the vetustissimi, that is the most ancient
and uncorrupted of the medieval manuscripts, in order to obtain evidence about the
presence of the documents in different branches of the ancient tradition.

The most ancient manuscripts of Demosthenes are S (Paris, Bibliotheque

Nationale de France, ms. gr. 2934), A (Munich, Bayerische Staatsbibliothek, Cod.

* This reconstruction of the medieval tradition of Demosthenes' corpus as stemming back from ancient
editions of single speeches or groups of speeches excludes the existence of a medieval archetype. Drerup
1899 first provided a picture of the tradition of the corpus implying that the medieval manuscripts derived
from ancient editions, rather than from a medieval archetype. He still placed an archetype in imperial
times, followed in this by Butcher-Rennie 1903-31: vol. 1 pp. 6-7. Pasquali 1934: 271-8 showed that the
hypothesis of a medieval archetype is implausible, and dating it back to the ancient world means begging
the question: the ancient papyri are as inconsistent, divergent and contaminated as the medieval
manuscripts. Looking for the common origin of the different ancient editions (and therefore of the
medieval families) means going as far back as before the tradition diverged, before it spread around the
ancient world, that is in Athens, probably at the time of the composition of the very first Demosthenic
collection (see below pp. 293-304). A sensible account of the ancient tradition of the corpus is provided
in Canfora 1974-2000: vol. 1 pp. 65-98. Dilts 2002-9: vol. 1, pp. XVI-XVII agrees that all the main
witnesses of the medieval families present variant readings that come from antiquity.
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graec. 485), F (Venezia, Biblioteca Nazionale Marciana, Marc. gr. 416) and Y (Paris,
Bibliotheque Nationale de France, ms. gr. 2935). S and F contain the texts of all the
speeches with documents, A lacks the two speeches Against Stephanus (45-6) and the
speech Against Neaera (59), Y lacks the speeches 27-58 (among which 35, 37, 43, 45
and 46 contain documents).

Sometimes these manuscripts agree in the documents they present: they give all
the extant documents of the Against Timocrates (24) and the Against Aristocrates (23),
and the few fragments of the €yxAnua at Dem. 37.22-9 and of the cuvOnx®V at Dem.
56.36, 38 (except for Y that lacks speeches 37 and 56 as a whole). The documents of the
Against Neaera (59) are present in S, F and Y, but the speech as a whole is absent from
A. Sometimes on the other hand the manuscripts consistently lack all the documents for
entire speeches, such as in the Against Leptines (20, except for the small document at §
27), in spite of the many times the orator calls the secretary to read them out.

More frequently the documents are unevenly preserved by the different branches
of the tradition. S lacks all the documents of the speeches Against Lacritus (35), Against
Macartatus (43) and Against Stephanus A and B (45-46). In the case of the Against
Stephanus A a few short witness statements are present at § 24-25, but one can explain
the anomaly, as they are densely commented by the orator and so are very likely to have
been included in the original draft. F is in all respects the most complete collection,
since it provides all the extant documents except those of the Against Macartatus (43).
A lacks all the documents of the two speeches Against Stephanus (45-46) except, again,
the witness statements at § 24-25. Furthermore, it lacks all the documents of the
Midiana (21) and those of the Crown (18) from § 77. In this last case it is probably

better to understand the presence of the documents down to § 77 of On the Crown in A
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as an example of cross-contamination, as suggested by Giorgio Pasquali.”> His argument
relies on the absence of documents from all the medieval manuscripts according to a
precise pattern: when they are present, the number of documents, and the section of a
speech covered by their presence, is exactly the same in all the manuscripts; on the
other hand, when they are absent, it happens for an entire speech, and they are never
missing in only a single manuscript inside a covered section. Therefore the absence of
the documents from both the Midiana and On the Crown from § 77 suggests that
originally the branch of the tradition which resulted in A lacked all the documents in
both speeches, yet the first part of the Crown has been at some point of the tradition
filled with material copied from a witness of a different line of transmission. Y, the
most contaminated of the vetustissimi, contains all the extant documents of the speeches
On the Crown (18, yet they are added later in the margin), Against Meidias (21),
Against Aristocrates (23) and Against Timocrates (24), but all the other speeches
bearing documents are missing.

This sketchy overview suggests some considerations. The fact that the documents
are not present in part of the tradition can be explained in two ways: the documents
could have been present in the orator’s original draft, and subsequently might have been
removed for various reasons, such as an alleged lack of interest in legal and political
matters on the part of rhetoricians or school masters in later times. In this case, the
absence of some of them from specific branches of the tradition would mean nothing
more than their removal from these particular branches. This was the original opinion of
Droysen, who therefore explained the forgeries of On the Crown as documents
originally removed from the speech and then forged by some later editor in order to
restore a more complete version of such a masterpiece of Attic oratory: quite an

involved process. The alternative explanation is that the documents were not included in

» Pasquali 1934: 276-7.
20



the original draft, and were subsequently added by some later editor. Whether this editor
took them from reliable sources or made them up, is a matter for investigation.

In favour of this second hypothesis strong evidence comes both from the
manuscript tradition itself and from the historical remarks about the procedure of the
Attic lawsuit that I have given above. As far as the transmission is concerned, the
stichometry provides the strongest argument against the possibility that most of the
documents were included in any original draft. Let us consider more closely how

stichometry works and how it can be used for our purpose.
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1.3 Stichometry and the presence of the documents in the ancient tradition

In the medieval tradition some manuscripts preserve for many of the surviving
Demosthenes speeches Greek numbers both at the end of the text (total stichometry) and
next to some of the lines (partial stichometry). The final figure indicates the total of
stichoi, lines, which never corresponds to the total number of lines of the relevant
manuscript, and which is shared by the codices in spite of their different size.
Something similar happens for the numbers next to the lines: these are supposed to
mark intervals of 100 lines, a for 100, § for 200 and so on, but they do not. Instead they
recur irregularly and usually more often than every 100 lines. In spite of such an
irregularity, and surprisingly, they are generally consistent among different manuscripts,
and different families of manuscripts, in marking the same points of the text. This
happens because these marks were originally applied to a very old copy of the speeches
and measured the text according to standard units of 15-17 syllables, 34-38 letters: that
is, the equivalent of a Homeric hexameter.?

We can assume that this edition was very ancient because, as we have seen, there
is no medieval archetype of Demosthenes and the medieval families derive from
different ancient editions of the corpus or of single speeches. Therefore, since different
families of medieval manuscripts present the same stichometric marks at the same
points in the text and referring to equivalent portions of text in spite of the difference

between the manuscripts (for example the presence or not of a document), the

26 Cf. Graux 1878. Ohly 1928 is the standard work and gives abundant evidence of this. Cf. more recently
Blum 1991: 157; Lang 1999. MacDowell 1990: 44 and Kapparis 1999: 56-7 argue that the stichometric
numbers derived from measurements of the lines of a very ancient copy (perhaps the first edition) of
Demosthenes (I endorse this hypothesis myself in Canevaro 2010: 345). Although it is generally agreed
that stichometry was originally based on standard epic lines, MacDowell and Kapparis are probably right,
since Hellenistic and Roman prose papyri very rarely agree with a hexametric line. Their lines are usually
shorter. On the other hand, the Derveni papyrus, the only papyrus (with a prose text) from classical
Greece, has hexametric lines. Moreover whatever the standard hexametric measure, stichometric marks
applied on the base of independent calculations to different copies of a speech could hardly agree to the
extent that our medieval manuscripts do. Cf. below p. 300 for a more complete discussion. Cf. also
Kennedy 2010: 4-10. He discusses Plato's stichometry and advances an interesting, if controversial,
hypothesis about its use in his dialogues.
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stichometry must have been applied on a very early copy, before the tradition diverged.

We can conventionally call this copy Urexemplar? Subsequently the marks were

transcribed in every new manuscript, regardless of the size of its lines or of any section

of text added or deleted, as a system of measurement of literary texts in ancient times.?

How can these marks help us to find out whether these documents were part of the
speeches from the beginning of their transmission or inserted later? In a single speech
the 100-line sections marked by stichometry should cover comparable portions of text.
If two 100-line sections contain portions of text very different from each other in length,
either some text has fallen out of the shorter section or something has been added to the
longer one at some stage of the tradition. By analyzing the speeches we will clearly see
that in those sections of a speech where no documents are quoted, the 100-line sections
always have very similar lengths. By contrast, where the text of a document is included,
the sections are often highly inconsistent among themselves and with the sections
without documents. On the other hand, often if we measure the length of the sections
after removing their documents, we find them perfectly consistent among themselves
and with the sections that do not contain any documents. When this is the case, we must
admit that the edition on which the stichometry was first applied did not contain the text
of these documents.

The absence of a document from a very old edition, the Urexemplar, provides
solid ground against any claim that the documents can derive from the orator's own
draft. If they are absent from the Urexemplar, they must have been inserted later. Of
course, the absence of a document from a very old stichometric edition does not mean

that it could not have been later recovered from reliable sources. However, documents

27T will later argue that this in fact was the first edition of Demosthenes. MacDowell 1991: 44 makes this
point very effectively. Pace Trevett 1992: 181-2. Cf. below pp. 293-304.

28 Cf., again, Ohly 1928: 101-25; for the case of Demosthenes, Christ 1882; Burger 1887; Burger 1892;
Drerup 1898: 235-237; Goodwin 1901: 350-355.
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found in the Urexemplar and documents later inserted must have entered the speeches at
very different times, in very different contexts and must be considered separate groups.
Generalizations are acceptable only insofar as they are drawn from, and adopted for,
documents of a single group.

The purpose of this chapter is to analyze the stichometry of the public speeches of
Demosthenes to find out which documents can be plausibly demonstrated to have been
part of the Urexemplar, and which ones have been inserted later.

The speeches that fall within the scope of this survey are On the Crown, Against
Meidias, Against Aristocrates, Against Timocrates and Against Neaera. Drerup, relying
upon the work of Friedrich Burger, singled out three speeches where all or some of the
documents were included in the Urexemplar: Against Aristocrates (23), Against
Timocrates (24) and Against Pantaenetus (37).% Although this last speech is not a
public speech, I will take it into account in order to show that Burger's calculations are
incorrect, and that it is not clear whether any of the documents in this speech were part
of the Urexemplar. Burger's calculations for the other private speeches are generally
correct, and all the documents there must have been later insertions.?® Thus, as will
become clear in the following pages, Demosthenes' public speeches contain some
documents that were part of the Urexemplar, whereas most of them are later insertions.
Yet no stichometric document can be safely said to have been included in the private
speeches. Therefore the scope of this survey will encompass all the safely stichometric
documents and a significant number of later insertions.

In the following pages I will present stichometric calculations done with a modern

computer, using the tool “Character Count without Spaces” of Microsoft Word, after

29 Drerup 1898: 236. Burger 1892 analyzed the stichometry of these speeches at pp. 10-12, 14, 17.
30 Burger 1892: 11-3.
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having removed from the text edited by Butcher and Rennie for the OCT series all the
elements that could not have been part of an ancient book.

It has been recognized that the documents of the speech On the Crown were not
part of the stichometry since 1843, when Ritschl, on Sauppe's authority,”’ announced
that they cannot have been present in the stichometric edition. These conclusions were
confirmed first by Christ, who made calculations based on the final total stichometry of
the speech, and used Bekker's edition for Tauchnitz, and later by Goodwin and Burger,
who checked the marginal marks of the partial stichometry respectively against the lines
of the manuscript S and of Bekker's edition.”® Their calculations were basically right.
My computer-aided calculations confirm their results. Manuscripts SFBYQ™ preserve
the total stichometry for this speech: XXPHHFAI'II, 2768 lines.”* S, F and B and Q
also preserve marginal marks. Shas' AE © I A M P B I'. F has all the marks but the
second I'. B has all the marks except Z, I and the second I'. Q has the same marks as F
and the second I'. The marks in common between different manuscripts mark the same
points of the text. In general, the marks indicate that the text measures more than 2700
stichometric lines, with a small section after the last mark. This measure approximately

corresponds to the figure of the total stichometry. I will provide my calculations in a

table:
Without documents With documents

A pvnoOnoopon (§11) 3614

B ¢d yoo (§ 21) 3702

I' €E€M00LO' (§32) 3636 4286
A mpoogwuEVmV (§ 45) 3621 4893
E memomnag (§ 59) 3604 4531
Z ¢ruyepdv (§ 71) 3582

H gmreyiopov (§ 87) 3464 6425
©® alha whhv (§ 99) 3478 4988
I dednAdobai (§ 110) 3546 4283

' Ritschl 1843: 453 n. 8.

32 Christ 1882: 158, 193; Burger 1892: 6-7; Goodwin 1901: 352-3.

¥ B is Monacensis gr. 85 and Q is Marcianus gr. 418. For the other manuscripts see above pp. 18-21.
*F and B's XXPHHAT'III is slightly corrupted.
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K »ai fogg (§ 122) 3544 5198

A 100 iegoD (§ 134) 3719
M xai tot' ev0vg (§ 143) 3421 3986
N meogaowy TV (§ 156) 3468 4469
= AL ¢ €owxev (§ 172) 3471 6370
O nat amotiov (§ 188) 3547 6224
IT drrohwAévor (§ 198) 3479
P €0onpev (§ 208) 3534
= nol Eyoy' (§217) 3389
T 0adimg ov (§ 229) 3510
Y yonuato (§ 239) 3463
@ duwrovory (§ 250) 3551
X hevun Tovg (§ 260) 3498
W gnrogory (§ 272) 3513
Q e00¢wc wUoAOYELS (§ 284) 3617
A aitiov ém (§ 294) 3878
B o00éveg ovte (§ 304) 3548
I' 1 w6owv (§ 316) 3634
From I" to the end 2607

The sections without documents have numbers of character ranging from 3389 to
3719,” and an average of 35.6 characters per line, whereas the figures for the sections
with documents range from 3986 to 6425 characters and are clearly unacceptable. The
figures for the same sections, after removing the documents, are perfectly consistent
with those of the sections that do not present any document. Therefore, the documents
were not part of the Urexemplar of this speech. The final section from I'" to the end of
the speech measures 2607 characters, 73 three lines of 35.6 characters. If we add these
lines to the 2700 lines marked by the partial stichometry we find a total, 2773, which is
strikingly close to that given by the total stichometry.

In accordance with the medieval tradition, the documents of this speech are
unevenly preserved in ancient papyri: P.Kéln 8.334 from about 200 AD reports the
decree at § 29; PSI 14.1395 from the 3™ century AD lacks the decree of § 37 and the

letter of § 39; P.Ant. 1.27 from the 3™ century AD has the decree at § 54; P.Ryl. 1.57
y

 The unusual length of Q - A, 3878, must be due to a scribal error: some copyist misplaced these marks.
S lacks this mark, so we cannot compare its position in F and B with a different branch of tradition. Still,
this section is substantially shorter than any section with documents.
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from the end of the 2™ or the beginning of the 3" century AD lacks the documents at §
164, 165, 166 and 167; P.Paramone 2 from 4"/5" century AD has the documents at §
166 and 167; finally P.Oxy. 11.1377 from the 1* century BCE has the letter at § 167. In
addition to these papyri, it is worth noting that P.Haun. 1.5 and P.Oxy. 42.3009, both
from the 2" century AD, show the texts of documents absent from the medieval
tradition, and moreover the texts presented by the two papyri are not the same. It is easy
to see from this picture that the ancient papyri confirm the impression given by the
medieval tradition: the documents were present just in part of the tradition.
Furthermore, these papyri confirm the results of the stichometric calculations and show
that the documents were not part of the Urexemplar, and were inserted at a later time.
The stichometric analysis of the speech Against Meidias yields similar results and
my calculations will confirm Christ's, Goodwin's and Burger's results.”® For this speech
manuscripts SFYB report a total stichometry of XXIII, 2003 lines. S has the following
marginal marks: A, ', A, E,H, K, M, N, O, II, P, T, Y. Fand B have A, A, H, O, 1
and K. When the same letter is found in different manuscripts, it marks the same point
of the text. After the mark Y we find a further substantial piece of text, which suggests
that a further mark ® must be missing in all the tradition. If this is the case the text must
measure over 2100 stichometric lines, and therefore the total stichometry 2003 must be
corrupted. A very economic emendation is that suggested by Goodwin: XXIII must be a
scribal error, and the original number must have been XXHI, 2101, which is consistent

with the partial stichometry.”” I will present the results of my calculations in a table.

Without documents With documents
A nal nata v (§ 11) 3351 4001
I" wéhy (§ 33) 6884 (3442 x2) 7347 (3673.5 x2)
A ¢Eapaotavovtov (§ 43) 3425
E doefeiv (§ 56) 3424 4812

% Christ 1882: 158, 193; Burger 1892: 354; Goodwin 1906: 177-9
37 Goodwin 1906: 179.
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H dtipalopevog (§ 74) 7028 (3514 x2)

© oUToL TO mEAYU (§ 86) 3540 3796

I dloghyng ot (§ 98) 3483 4360

K aria pnv (§ 106) 3531

M méivto pev on (§ 129) 6973 (3486.5 x2) 8158 (4079 x2)
N oUmeg eivexa (§ 140) 3676

O tov ye On) (§ 161) 7111 (3555.5x2)

IT ovg v (§ 173) 3614 4087

P ddwotvta (§ 183) 3637
T émmoedlewv (§ 205) 7152 (3576 x2)
Y £hrovtd pe (§ 216) 3666
From Y to the end 3735

The sections without documents have figures from 3425 to 3666 characters. The
sections with documents on the other hand show figures ranging from 3796 to 4360
characters. The only exception is the section between A and I', which measures 7347
characters: an average of 3673.5 a section, just slightly longer than the longest section
without documents. On the other hand, this section has just one document, a witness
statement at § 22 which contains 463 characters. This shows that if we had mark B, we
would find here a section that is substantially longer (3905 characters) than any of those
without documents, and one perfectly consistent with them (3442). The average number
of characters a line in the sections without documents is 35.25 and according to this
figure, the section from Y to the end of the speech measures 106 lines. If we add this
figure to the 2000 lines marked by the partial stichometry, we have a total of 2106 lines,
very close to the 2101 lines recorded in the (corrupted) total stichometry. Among the
ancient papyri, only one, P.Oxy. 56.3849 from the 2"/3™ century AD, reports a passage
in which some medieval manuscripts quote two oracles, § 52-3. The oracles are also
present in the papyrus. On the other hand it is worth noting that Harpocration does not
quote once a word or an expression coming from one of the documents in this speech,
and in general seems unaware of their existence. Thus, it seems that also in the case of
the Against Meidias, the ancient tradition, like the medieval manuscripts, was divided

and the documents were found in some copies but not in others.
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I will deal with the speeches Against Aristocrates, Against Timocrates and
Against Neaera in a more detailed manner, since the presence of documents that are part
of the stichometry, and the smaller length of the lines of Against Neaera deserve more
detailed analysis. The speech Against Aristocrates (23) has been the object of
stichometric analysis by Wilhem Christ, Friedrich Burger and William Goodwin.®
While Christ and Burger, working on the lines of Bekker’s edition for Tauchnitz, agree
in considering the documents part of the Urexemplar, Goodwin has cast doubts on these
results. Working directly on the lines of manuscript S, he concluded that just the
documents between § 44 and 90, and one of the two documents between § 35 and 44
(probably the one at § 37) were originally included.

For this speech the total stichometry is not preserved in any manuscript.
Nevertheless the stichometric marks referring to the partial stichometry are found in the
manuscripts S (A, B, I', A), F and B (in both cases the marks are B, ', A, O, I, K, A,
M,N,E I1,P, 2, T, Y, ®, and the two manuscripts agree with each other and with S).
The last mark, @ (§ 208, next to oixodopeite), refers to 2100 lines of the Urexemplar.
The documents are found in sections A-B (§ 12 0 0¢ O1) yévelr — 23 &i pev ov), B-T" (§
23 — 35 ovd¢ tovg), I'-A (§ 35 — 44 davioetan), A-O (§ 44 — 81 nploewg ®ord&leL),
O-1 (§ 81 — 90 moifjoan). By contrast, the sections from the beginning to A, and from I
to @ are devoid of documents in all the tradition, and can therefore be assumed to
provide a reliable average of characters both per 100 lines and per line. The first section
counts 3464 characters. The long piece of text between I and ® counts 42236
characters, an average of 3519 characters per 100 lines. Accordingly the average line
can be assumed to present about 35 characters. It may also be useful to provide the

figure for the longest section and for the shortest, in order to have a general idea of the

38 Christ 1882: 195 calculated an average of 84 Bekker lines; Burger 1892: 10 got a slightly different
result, 82-83 lines. Goodwin 1901: 354 calculated about 153.7 lines of S per 100 lines of the Urexemplar.
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acceptable variation in length for a section, due mainly to the effect of repeated copying
on the collocation of the marks. The longest section is found between I and K (§ 90 —
102 tva 8' wg), and measures 3597 characters, the shortest between the beginning and
A, 3465 characters. Any figure between these two will be generally considered
acceptable.

The first section to present quoted documents is found between A and B. This
section presents just one law at § 22, and measures 3559 characters with this text tallied
up, 3420 without it. The total calculation without the document seems too small, even if
slightly. It would seem therefore that the document was indeed part of the Urexemplar,
but because of the small difference between this measure and that of the section from
the beginning to A it will be safer to give a judgement about this particular document at
a later point, according both to the internal evidence of the text itself and to the general
trend of the stichometry for the entire speech. The next section does not present the
same problems: between B and I' the law at § 28 must have been part of the
Urexemplar, as the figure of characters with the document, 3554, is acceptable, while
the one without it, 3336, is too low. The situation of the next section is even more
straightforward: between I' and A are found two laws (§ 37 and 44), and the count of
characters without them, 3188, is far too low, while the figure with them, 3476 is
perfectly consistent. The next preserved stichometric mark, ®, marks 700 lines of the
Urexemplar, and therefore the space between A and © corresponds to four sections of
100 characters. This part presents in the extant manuscripts four documents at § 51, 53,
60 and 62. The figure encompassing them, 14027, 3507 characters per 100 lines, is
perfectly consistent with the other sections, while the one without them, 13594, about
3398 characters per 100 lines, falls slightly short. It must be noted that this last figure is
not completely impossible in itself, even if somewhat anomalous. However, in order to

support the conclusion that the documents in this case were encompassed in the
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Urexemplar, it will suffice to anticipate that the analysis of them does not reveal any
significant difference in style and composition from those which are safely known to
have been part of the stichometric edition. Moreover these documents in their entirety
appear in every single witness of the text, both medieval and ancient. This can afford us
the assumption that, if they were present in all the tradition, they must have been present
from the beginning. The last section, from © to I, presents three laws, at § 82, 86, 87,
and casts no doubts on their authenticity: the figure with them, 3485, is acceptable,
while the one without, 3189, is far too low.

With these results at hand it is very likely that the law at § 22 was present in the
Urexemplar, since all the documents preserved in the extant manuscripts seem to have
been part of the stichometric exemplar. These conclusions should not, however, be
taken too far: at least for the last two sections, even though the general trend of this
speech’s stichometry and the concurring tradition of the speech speak for the presence
of all the documents in the Urexemplar, the possibility that one or more laws among the
ones at § 51, 53, 60, 62, and one among the last two of § 86 and 87 were absent from
the stichometric edition cannot be excluded on numerical grounds. In these cases
therefore, as well as for the law at § 22, even though their presence in the Urexemplar is
very likely, a final judgement must be postponed until after a close analysis of the texts.
The presence, or absence, of significant discrepancies between these texts and the ones
known to have been part of the stichometric edition will place the judgement on
stronger grounds.

Nevertheless further evidence of the presence of all the documents in the
stichometric edition can be provided by the medieval tradition, in which every witness
of the speech presents all of them, without significant differences in their text. A further
reason for assuming a very ancient tradition of these insertions, actually as ancient as

the tradition of the speech itself, is provided by the papyri. A witness of the 2™ century
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AD, P.Mich. 111.142, confirms the presence of the law at § 53, exactly as we read it, in
all the tradition, and a short lemma in a lexicon to this speech dated 4"/5" century,
P.Berol. 5008, reports and discusses one of the clauses of this law. P.Rain. 1.9, of the 3
century AD, presents also the last clause of the document at § 82. No witness of the
speech, either ancient or medieval, presents any instance of a section where a document
has been calculated to have been inserted in the stichometric edition, in which that
document is actually not present. The indirect tradition for these documents is also
wide, and all the relevant cases will be indicated in the apparatus criticus.

Much more complicated is the situation of the speech Against Timocrates (24).
This speech has already received thorough analysis from Christ,* and the further survey

by Burger*’ mostly confirmed his results. It presents partial and total stichometry in the
manuscripts F and B, while S is devoid of both, as happens for the speech Against

Androtion (22), so that Christ thought that the two speeches could have been part of the

same roll.#!

The total stichometry, preserved by B and Y, is XX (2000 lines), consistent with
the partial one, which presents a substantial section, a little shorter than the average
measure for 100 lines, after the mark T (1900 lines). The preserved marks for the partial
stichometry are A, B,I', A,Z,H, 0,1, A,M,N, E, O, II, P, X and T. One long law is
preserved between A and B (§ 11 oolwv yonudtov — 25 €v d¢ 1®), one decree and
one law between B and I' (§25 — 37 BéAtiotov), three laws, including the one by
Timocrates indicted in the trial at issue, between I' and A (§ 37 — 46 mpooteTiunTon).
There follow six laws between A and Z (§ 46 — 68 olpaw), while between Z and H (§
68 — 78 nai O¢gtv) a part of Timocrates’ law is repeated. The next sections generally lack

documents, except between I and A (§ 100 vmdoyovrag — 122 éveOuunOnv), where

39 Christ 1882: 194.
40 Burger 1892: 10-11.
41 Christ 1882: 221. Cf. Burger 1892: 10, n. 1.
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one further law is found, and between the marks N and E (§ 142 pév tod Z6Awvog —
156 &v pdhota), where the quotation reports the 6oxog fAtaot@v. On the other hand,
the long part of text between = and T is without documents and can be used to assess an
average figure of characters per 100 lines, to be compared with the figures of the
sections at issue. It contains all in all 17524 characters for five sections of 100 lines,
which means about 3505 characters per 100 lines. It must therefore be noted that the
number of characters per line in this speech, 35, is on average the same as for the speech
Against Aristocrates (23). It is worth reporting moreover the figures for the shortest and
the longest section, in order to single out a plausible range of acceptable measures per
100 lines: the first section, which runs from the beginning to § 11 (A, 100 lines), does
not contain any document, and its figure for the characters is 3428, the lowest in this
speech. The highest figure is instead that of the 100 lines between H and ©, 3642
characters. Both these figures are probably altered by the copying process, but can
nonetheless be a useful indication of what sort of variation in length can be expected for
100 ancient lines, and eventually be accepted in the absence of any more solid evidence.

The first section with quoted documents runs from A to B, and does not cast any
doubt: the figure with the law is 5034, far too high, while without the document 3509
characters is perfectly acceptable. The law on nomothesia at § 20-23 cannot have been
part of the Urexemplar. The same conclusion is valid for the next section: between B
and I the figure with the decree at § 27 and the law at § 33, 4340, is too high, while if
the documents are not encompassed the resulting number, 3527, is perfectly consistent
with the other sections. A similar situation is found with the latest legal texts of the
speech: if the law at § 105 is encompassed in the character count for the section
between I and A, corresponding to 200 ancient lines, the total figure 7605, 3802
characters per 100 lines, is too high, while without the document the number decreases

to 7097, 3548 characters per 100 lines, an acceptable figure. The same happens for the
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Ooxrog Nhootdv at § 149-151: the figure with the document is 4502, completely
inconsistent with the average number of characters per section, while without the oath
we get 3483, which is perfectly acceptable.

According to these first calculations the documents of the Against Timocrates (24)
were not part of the Urexemplar, yet the stichometric calculations for the paragraphs
between § 37 and 78 (I'-H) give very different results. In the section between I' and A
the documents are absolutely needed in order to get a figure of characters consistent
with the other sections: without tallying them up in fact the number of characters is
2082, absolutely untenable, while with the documents the section provides a figure of
3529 characters, perfectly acceptable. This means that in this case the three laws were
part of the Urexemplar. The same happens with the section between Z and H, where the
repetition of some lines of Timocrates’ law is needed in order to get an acceptable
figure: the characters without it are 3374, which is too low a figure, while 3614, the
number obtained by tallying up the lines of the law, is consistent with the average
length of the other sections.

Much more complicated is the situation of the piece of text between A and Z. In
this case the documents are many, six laws, and the figure of characters for these two
sections of 100 lines seems inconsistent with the rest of the evidence both with the laws
and without them: the figure without the laws, 6071, which means about 3035
characters per 100 lines is far too low, but also the number of characters found from
tallying up the documents is inconsistent. This is 7430, 3715 characters per 100 lines,
about 70 characters higher than the longest section found in the rest of the speech. It
must therefore be concluded that some of the documents in this section were part of the
stichometric edition, but not all of them. It is impossible to find out which documents
could have been part of the Urexemplar just from the stichometry. Yet a few useful

indications for guiding the further survey on the specific documents can be given. The
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number of characters for each law is a helpful parameter. We can assume that for the
200 lines marked by A and Z every figure of characters between 6856 (twice the
shortest section of the speech) and 7284 (twice the longest section) can be accepted.
Therefore, we can easily point out that the absence of the law at § 63, with the short
repetition of § 64, is alone sufficient in order to get the acceptable figure of 7240, which
means 3445 characters per 100 lines. In this case all the other laws should be considered
part of the stichometric edition, as the removal of any other document would produce an
unreliable number. This is a plausible solution, but it is definitely not the only one: the
removal of just the law at § 50 would produce an acceptable figure as well, 7096
characters, about 3548 per 100 lines. Yet this removal would not exclude the possibility
that one further text (or even one document and a half) among the ones at § 54, 56 and
59, was not in the Urexemplar. Finally, the removal of any two texts among the ones at
§ 54, 56 (I consider here the two short laws as one) and 59 would suffice in order to
provide an acceptable figure, as well as the removal of the three of them. This cannot
provide more than some guidance for the analysis of the single texts: if internal
evidence, such as oddities of style or content, show that the law at § 63-64 cannot be
considered consistent with the other ones present in the Urexemplar, this means that the
other texts in this section actually were in the Urexemplar. A similar consideration must
be kept in mind when dealing with the first laws of the section: if the document at § 51
can be shown to have some inconsistent features, that will imply that among the
following three laws no more than one, if any, can be excluded from the Urexemplar.
As in the case of the Against Aristocrates (23), all the documents of this speech
are present in all the medieval tradition. Evidence on papyrus are P.Oxy. 2.232, 2"/3™
century AD, for a substantial part of the law at § 54 and for the second law at § 56,
P.Oxy. 4.701, of the 2"'/3™ century AD for part of the law at § 63 and the one at § 64,

and P.Oxy. 2.233, 3" century AD, for part of the Heliastic Oath of § 149-151. Again
y p
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there is no instance of a document reckoned to have been part of the stichometric
edition, which happens to be missing from any witness of the relevant passage.

The last speech to have been traditionally reckoned to contain at least a few
documents already included in the stichometric edition is the Against Pantaenetus (37).
It is necessary therefore to assess these calculations, even though the speech is not a
public speech. It presents five fragments of &yxAnuoto between § 22 and 29, while
other texts called to be read out by the secretary are not preserved in any manuscript.
The situation for this speech is not really straightforward, mainly because no total
stichometry is preserved, and the calculation can be based on just two marks, A and E,
both of them next to the same passages in the manuscripts S, F and B. The first mark, A
is noted next to § 10, mg éAvmnOnv, while the second, E, marks § 54, eig éxeivovg. The
first section, from the beginning to A, counts 3507 characters, while the second, from A
to E, corresponding to 400 lines of the ancient text, provides a figure of 13822
characters, which means an average of 3455 characters per 100 lines. If the documents
are not tallied up the figure becomes 13197, about 3299 characters per 100 lines.

These figures cannot in themselves provide any serious guidance for assessing the
presence of the ¢yxAjuorta in the Urexemplar, as they are not sufficient for singling
out a range of acceptable measures per 100 lines, in regard to this speech. Yet in the
Demosthenic corpus the measures per 100 lines of the Urexemplar are neither
completely random nor different for every speech. Instead, as assessed by Friedrich
Burger*, it is possible to single out standard measures shared by substantial groups of
speeches. As has been shown before, the average number of characters per line for the
speeches On the Crown (18), Against Meidias (21), Against Aristocrates (23) and

Against Timocrates (24) is about the same, 35 characters, and this figure is shared by

42 Burger 1892: 29-31.
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nearly all the so-called dnudolor Aoyor and the dnunyoopion,” as well as by the
Exordia and the Letters. Another substantial group of speeches, presenting in the
stichometric edition an average number of characters per line which is widely coherent,
consists in the so-called idtotizol AOyoL, as well as in the ¢modewtinot ones. For these
speeches the average figure is 33-34 characters a line. Exceptions to this general picture
are the speeches Against Olympiodorus (48), which presents an anomalous measure per
line, about 28 characters, shared just with one ancient edition of Herodotus,” and
Against Neaera, whose stichometry, 32 characters a line, finds a parallel just in the
partial stichometry preserved in the manuscripts F and B for the speech On the False
Embassy (19),” The Against Pantaenetus (37) is one of the idtotixol Adyot, and the
figure provided by the first section of 100 ancient lines, from the beginning to A (3407
characters), is not consistent with anything but the average line of these genre of
speeches: 33-34 characters. The average figures of characters per 100 lines provided by
the section of the Against Pantaenetus (37) from A to E, 3455 with the documents and
3299 without, are either a little bit too high or a little bit too low if compared with the
average for other private speeches where no documents are found in the tradition. One
one carefully checks the other private speeches however, it is easy to find out that both
the figures are sometimes matched by particular sections of these speeches. Therefore,
the stichometric evidence alone does not suffice the decide whether the documents in
this speech were in the Urexemplar or not.

Both Christ and Burger* argued that the ¢yxAfjuota were part of the Urexemplar

on the ground of the number of lines in the text edited by Bekker for Tauchnitz per

43 Except the so-called Hellenic dnunyogiad, that is the speeches On the symmories (14), On the freedom
of the Rodians (15) and On the Megalopolitans (16), as well as the speech On the treaty with Alexander
(17), which share their stichometry rather with the idtotixot and the émdelxtinol Adyol.

44 Cf. Burger 1892: 34-41.

45 While the total stichometry in all the manuscripts, and the partial one in S, point to a book format
similar to the one of the other dnpodotoL Adyor. Cf. Burger 1892: 7-8, 21, 30.

46 Christ 1882: 194; Burger 1892: 12, 17.
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stichometric section. Burger found that the first section could be reckoned to occupy 79
lines, a figure consistent with the other private speeches, while the second part
presented 80.5 lines (on average) of text per 100 lines with the documents, and just 77
without them. As the first figure is closer to that of the first section than the figure
without documents, he concluded that the documents were part of the Urexemplar. As
has been shown in the previous paragraph, the situation is far less straightforward: since
both the figures with documents and those without them are acceptable, the conclusions
reached by Burger can no longer be supported. The stichometry cannot provide solid
evidence about the provenience of the éyxAfjuorta, and the question as to whether or
not they were part of the Urexemplar cannot even tentatively be answered at this point.

The Against Pantaenetus (37) cannot help us to understand the origin of the
documents already inserted when the stichometric edition was composed. After the
characteristics of stichometric and non-stichometric documents will be clear it will be
possible, in a future study of the documents in the private speeches of Demosthenes, to
assess the origin of these éyxAnuora.

For the speech Against Neaera stichometric marks, both marginal and at the end
of the text, are found in the manuscripts S and Q. In this speech many documents are
preserved, namely three laws (§ 16, 52, 87), one official oath (§ 78), one decree (§ 104),
many witness statements (§ 23, 25, 28, 32, 34, 40, 47, 48, 54, 61, 71, 84, 123), the text
of a settlement decided by arbitrators (§ 71) and the actual challenge (IQO%ANOLS)
issued against Stephanus (§ 124). The first scholar to attempt a calculation was Christ.*’
He took into account only the total stichometry at the end of the speech, 1451 lines, and
compared this figure with the Teubner text, finding out that the number of Teubner lines

every 100 lines of the stichometric edition is 72.8 without the documents, but 81.7 with

47 Christ 1882: 195-196.
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the documents. The first figure is completely inconsistent with other speeches, and so
he concluded that the documents were part of the stichometric text.

This calculation is wrong. In 1892 Burger,48

repeated the analysis taking into
account the partial stichometry and reached very different results. My calculations
mostly confirm Burger’s results. I will present here the results and an overview of the
process.

The marks I use are the ones provided by the manuscript S, which are almost
entirely confirmed by the later codex, Q. Q is an apograph of F and therefore belongs to
a different branch of the tradition of the speech.49 Therefore we can confidently state,
for this speech as well as for those previously analyzed, that the stichometric marks
derive from a very ancient copy, the Urexemplar, since they are consistent in different
branches of the tradition that diverged very early. We can read B (200 lines) next to
Xaguotov at § 18, I' (300 lines) next to €v KopivOw at § 30, A (400 lines) next to ®ai
eiodyer at § 39, I (1000 lines) next to €éE¢otm eiowévar at § 87, K (1100 lines) next to
Aaxredoipoviol at § 96, and M (1300 lines) next to petotav at § 113. The number of
characters in the first section from the beginning to letter B, that is the figure for two
units of 100 lines, is 6662, ca. 3331 characters every 100 lines. This section has just a
short document. The second section, from B to I, with many documents, contains 3818
characters. The third one, from I'" to A, contains 3818 characters. The next section, from
A to I, that is, five units of 100 lines, also has several documents and contains 18682
characters, which means 3867 characters a unit. The unit from I to K contains 3407
characters, and preserves just two lines of a document. Finally, the space from K to M,
namely two units of 100 lines, consists of 6783 characters, 3392 characters a unit, with

a few documents. It is easy to see that these figures are heavily inconsistent when they

48 Burger 1887: 654; Burger 1892: 26-27; his arguments are summarized in Drerup 1898: 236-237.
Recently the entire question has been reassessed in Kapparis 1999: 56-58, with analogous results.

¥ Cf. Dilts 2002-9: vol. 4 p. VI. Burger 1892: 11 n. 1 and Trevett 1992: 181 seem unaware that
stichometric marks are preserved also in Q.
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should mark units of approximately the same length. It is also worth noting that the only
two sections that contain a comparable number of characters are the ones with the
fewest documents.

Let us make the calculation again without including the documents. The first
section, from the beginning to B, contains 6407 characters, 3203 every 100 lines. From
B to I the characters are 3235, from I to A they are 3248, from A to I they are 15969
for five sections, on average 3194 characters a section. From I to K we have 3315, the
only very small irregularity, but in this section it is likely that the original mark slipped
down a little bit because of a document inserted in the middle of the line originally
marked with K. The last section, from K to M, the equivalent of two units of 100 lines,
contains 6406 characters, that is, 3203 characters every 100 lines.

The figures in this case are almost perfectly consistent, and the slight variations
can be easily explained as effects of the transmission. We can even calculate from this
data an average number of characters per line for this speech in the ancient stichometric
edition: 32 letters. This allows us a rough calculation of the ancient lines between M
and the end of the speech: 143, consequently with a further mark, N, at the end of §
122. It is therefore clear that the inserted documents did not appear in the stichometric
edition of the Against Neaera.™ This means that none of the documents included in the
oration was an original part of the text. They were all inserted into the text of the speech
at a later stage in the transmission of the Demosthenic corpus.

The documents of this speech are preserved concurrently in all the medieval
tradition. However, A, the ancestor of one of the main families of the medieval

tradition, does not contain this speech, and therefore our picture of the presence of the

% The only remaining problem is the total stichometry of 1451 lines noted at the end of the speech in the
manuscripts SFY and Q. This is patently inconsistent with our calculation of 1343 lines. It is probably
right to accept in this respect the proposal of Drerup that an original XHHHII, 1351, close enough to
our rough estimation, copied from some very ligated ancient manuscript, eventually gained a further H,
becoming 1451.
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documents in different editions of the speech is not complete. Moreover, we have no
papyri reporting sections of the Against Neaera, and thus it is not possible to assess how
widespread their presence in the speech was, and when they first appeared.

This analysis has singled out two different groups of documents: some of the
documents were already part of the Urexemplar of the speeches whereas some other
documents have been certainly inserted at a later date. Generalizations about the nature
of the documents therefore are meaningless if they don't take into account this
fundamental division. Each document should be compared with similar documents, and
generalizations about the origin of the documents should be made separately for each
group. But before analyzing the documents it is important to lay down some

methodological guidelines.

41



1.4 Methodological principles™

It is quite obvious that in order to assess the reliability of documents, in particular
laws and decrees found in the speeches of the orators, one must compare the
information provided in the documents with other information found elsewhere about
the same topic. The most obvious places to look for such information are the
paraphrases in the speeches that either precede or follow the quotations, and the orators'
discussions and interpretations of their provisions. As will be clear from the following
chapters, the documents are often inconsistent with their paraphrases. However it is a
very widespread assumption that the orators misreport the contents of laws, decrees and
witness statements every time this serves to improve their argument. Therefore the fact
that a document contradicts the information found in its paraphrase can sometimes be
considered not to be enough evidence that the document is unreliable. To give a few
examples, Kapparis in his analysis of the document at [Dem.] 59.104 actually states that
'the differences between the decree and the context should be explained as deliberate
distortions by the orator intended to present the terms of this award as more stringent
than they actually were.' Pelling claims that 'an audience would find it difficult, even
immediately after hearing it, to recall that it was only some priesthoods, not all, from
which Plataeans were excluded; or that the distinction between first and second-
generation citizens applied only to the archonship, not to a priesthood. [...] Apollodorus
is trying to persuade his audience that they have just heard something they have not.”*

This argument however cannot withstand a careful reading of the orators: first,
giving a misleading account of events which happened a long time ago, or even giving
tendentious interpretations of legal texts, is a very different matter from misreporting

the provisions of an official document just read out by the clerk. Texts as long as the

! This chapter is a revised and extended version of Canevaro 2010: 341-5 and Canevaro-Harris 2012
(forthcoming).
32 Kapparis 1995: 387; Pelling 2000: 65-67.
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ones we are concerned with, and the following summaries, together are likely to be
read, however emphatically, in no more than a few minutes, to an audience familiar
with the language and terminology of official documents.” The judges would therefore
have immediately detected any inconsistency in paraphrases close to the actual
quotations. This would have undermined the speaker's credibility and (if done by an
accuser) would have been attacked by the defendant and used as evidence that his
opponent was a liar. If a law or a decree does not support the speaker's argument, the
best thing for the orator to do was not to ask the clerk to read it.

With this I am not claiming that Athenian orators did not misinterpret the laws
that they asked the secretary to read out, nor that they did not occasionally quote
selectively and excerpt the laws to be read out in order better to support their
arguments.” When Andocides (1.88) interprets the law toig vOpoLs [...] yofjoban d
EvxAeidov doyovtog as: 'Nobody should use the laws that have been enacted before
the archonship of Eucleides' he is clearly 'speaking loosely" since the provision simply
meant that offenses committed before the archonship of Eucleides could no longer be
brought to trial.*® It did not mean that only laws and decrees passed from the archonship
of Eucleides onwards were valid. Andocides is misinterpreting the statute here because
he wishes the judges to believe that the decree of Isotimides (Andoc. 1.8, 71) is no
longer valid. However, although Andocides is clearly misinterpreting the statute, he is
not misquoting it, and his paraphrase is so accurate that it makes it possible for the
modern interpreter to understand the true meaning of the provision, in spite of the

orator's efforts to conceal it.’”’ As for selective quotation, it is enough to mention

%3 On the legal knowledge of the average Athenian cf. Harris-Leao-Rhodes 2010 passim and in particular
the 'Introduction' by Harris at 1-7.

> The point about selective quotation is made by Gagarin 2008: 191-2 and Rubinstein 2009: 121-3.

> MacDowell 1962: 137.

% MacDowell 1962: 128-9.

37 Another case of serious misinterpretation but not misquotation is Lys. 1.30-5. See Harris 2006: 283-95.
Carey 1995: 408-10 also states that Lysias 'is guilty at least of a distortion'.
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Demosthenes' reply to Aeschines' discussion (3.32) of the law restricting where
proposed crowns could be awarded, in occasion of the trial of Ctesiphon in 330 BCE:
'Are you not ashamed to bring a charge because of envy and not because of any actual
wrong, modifying laws and removing parts from them when they should rightly be read
out in their entirety to those who have sworn to vote according to the laws?' Moreover a
quick look at Demosthenes' discussion of various sections of the homicide law in the
speech Against Aristocrates shows that the orator quoted and discussed specific
provisions of the law.”® This evidence shows that selective quotation happened.”
However, selective quotation does not mean misquotation: whatever parts of a law a
litigant decided to put in the sealed echinos, these must be the parts he discusses in his
paraphrase. If a document contradicts the evidence of its paraphrase, or lacks some of
the provisions discussed by the speaker, this is prima facie evidence against its
authenticity.

Moreover, if the speakers were in the habit of misrepresenting the contents of the
documents, we would then expect to find different accounts of the same document when
paraphrased by different speakers. Yet that is not what we find. At the trial of Ctesiphon
in 330 BCE both Aeschines and Demosthenes refer to three laws, one requiring
magistrates to undergo an audit (Aeschin. 3.17-22; Dem. 18.111-18), one about crowns
for magistrates (Aeschin. 3.11, 31; Dem. 18.111-18) and one about the announcement
of crowns in the theatre (Aeschin. 3.35-6; Dem. 18.120-22). Aeschines and

Demosthenes differ in their interpretation of these rules, but not about their provisions

% See below pp. 58-108 passim.

% However, claiming, as Gagarin 2008: 192 does, that the orators rearranged the clauses of the laws and
made small changes to their wording is unwarranted by the evidence. The penalty for citing a non-
existent law was death (Dem. 26.24). Moreover the only evidence adduced in support of this hypothesis is
inconclusive: Gagarin notes that 'in a case having nothing to do with homicide (Dem. 43.57), the speaker
rearranges the provisions he cites from Draco’s homicide law and makes one or two small changes in the
wording'. The stichometry of this speech shows that the documents were not part of its Urexemplar and
were inserted at a later date (see Burger 1892: 25-6). Therefore the arrangement of the provisions and the
wording, whether the document is authentic or not, have nothing to do with the actual speaker.
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and their basic terms.”” The same happens with a decree of the Council passed in
Munichion 346, to which both Dem. 19.161 and Aeschin. 2.91, 98, 103 refer.®
Quotations from a law about the validity of wills summarized in many of Isaeus'
speeches (Is. 1.11; 3.1; 4.14, 16; 6.9, 21, 28; 9.11, 13, 37; 10.2, 9; ¢f. Dem 46.16 and
Hyp. Ath. 17) do not show any inconsistency. Demosthenes discusses the procedure of
nomothesia in his speeches Against Leptines and Against Timocrates. The two speeches
serve very different purposes, and particular aspects of the procedure are stressed
accordingly, but there is no major disagreement between the two accounts. The two
accounts of the procedure are identical: proposals for new laws must be posted at the
monument of the Eponymous Heroes for all to read (Dem. 20.94; 24.25) and any law
contrary to the new proposal must first be repealed; if the proponent fails to do this, he
can be charged in court (Dem. 20.93; 24.32).°> When one compares an orator's account
of a document with the copy found in an inscription, they are completely consistent. In
the speech Against Leptines Demosthenes summarizes the provisions of a decree
granting ateleia to Epikerdes of Cyrene (Dem. 20.41-5), and several fragments of the
actual decree confirm his words.”” The same happens with the accounts of two of the
legal texts in Demosthenes' Against Aristocrates, one at paragraph 37-8 (which matches
1. 26-9 of IG I’ 104) and one at paragraph 60-1 (cf. IG I’ 104 11. 37-8). In these cases
the orator's accounts match the inscription almost word for word.** The evidence shows
that speakers, when discussing a document right before or after the clerk read it out,
avoided misrepresenting its words.

In short, there is no reason to believe that the orators deliberately distorted the

provisions of a law or a decree. Their summaries should be considered basically

% Cf. Harris 2000: 59-67.

8! Cf. Harris 1995: 79.

62 See below pp. 122-35 for a detailed comparison of these two accounts of nomothesia. For further
examples see below pp. 196-8 and 269-72.

3 IG I’ 25. Cf. Meritt 1970; West 1995.

5 Cf. Stroud 1968: 53-4, 57.
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reliable, and can and should be tested against each other when the same document is
discussed more than once. Further details can also be added to the picture from evidence
from outside the orators. The document's contents should then be tested against these
reconstructions.

It has now been established that the documents should not contradict the
information found in their paraphrases, and should contain all the features there
summarized. Sometimes however the documents also contain details absent from, or
discrepancies with, their summary. This is sometimes understood as evidence for their
authenticity. This assumption is unwarranted by the evidence. A quick look at the
documents in Demosthenes' On the Crown and Aeschines' Against Timarchus clearly
shows that the persons who composed the forged documents relied on the paraphrases
found in the adjoining text but also added plenty of details to give the misleading
impression that they had an independent source. Ironically enough, such attempts to
make the document look authentic often resulted in introducing words or phrases that
are inconsistent with the language and terminology of contemporary documents:
features that prove that the document is not authentic. A good example of this is the law
about hybris quoted at Aeschin. 1.16, universally recognised as a forgery.”” Aeschines,
right before the quotation, states that 'in that law it is explicitly written, that 'if anyone
commits hybris against a boy [...] or against a man or a woman, either free or slave, or if
he does anything paranomon against anyone of these persons', in such a case the law
has provided for indictments for hybris.' The forged law, however, starts with: 'If any of
the Athenians commits Aybris against a free boy..."' and ends with 'There shall also be
liable to these actions those who have offended against the body of slaves." Apart from
the wording deliberately altered in the forged law, the content is heavily inconsistent,

since men and women are ignored, and many details about the procedure are added,

8 Cf. Drerup 1898: 305-8; Fisher 2001: 138-40. The translation is also taken from Fisher.
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'based on casual reading of the speech' and the forger's 'own ideas.' Even though the
forged document contains some of Aeschines' phrasing, in Fisher's words, the document
'does not reflect Aeschines' language at all closely.® This habit can be easily spotted in
most of the documents of this speech, as well as in those of Demosthenes' On the
Crown. A text of particular interest is the alleged Ctesiphon's decree honouring
Demosthenes (Dem. 18.118). This text contains many independent, and clearly
invented, details, in spite of the fact that Dem. 18 and Aeschin. 3 discuss at length the
relevant decree. The material was by far enough for the forger to rely on and thus
fabricate a consistent document, yet he actually added details and modified the
information taken from the speeches.” This evidence, coupled with the previous
argument about the accuracy of the orators' paraphrases and summaries, shows that
disagreement between the document and the orator's words, far from proving the
authenticity of the document, may actually be grounds for declaring it a forgery.
Another important methodological point concerns the texts of the documents: one
should analyse them as they are found in the paradosis. Scholars often attempt to
remove the problems found in the documents by means of transpositions, emendations,
and deletions. These attempts to 'improve' the text are not methodologically sound. If
one can determine on the basis of external evidence that a particular document is
genuine, it is then legitimate to attribute minor errors to scribes copying the text. But to
assume that a document is genuine and therefore to attribute every mistake to medieval
scribes begs the question.”® Moreover, such hypotheses are often highly implausible on
textual grounds. As we have seen, the Demosthenic corpus does not have a medieval
archetype, and the medieval families have been shown to stem from different ancient

editions, either of the entire corpus or of single speeches, all independent from the very

% Fisher 2001: 139.
57 Cf. Schldpfer 1939: 79-91.
%8 So MacDowell, CR 35/2 (1985) 319.
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beginning of the ancient tradition.”” This means that one must either argue that the same
errors originated independently in different manuscripts or attribute them to the
common ancestor of the families and conclude that the errors were present when the
document was first inserted. The first possibility can safely be ruled out. Small
problems with the text can certainly be scribal mistakes from a very early stage of
transmission, before the corpus spread around the Mediterranean Sea. In fact, small
mistakes are found sometimes in Demosthenes' text consistently in all the tradition, and
must be ascribed to the original Urexemplar.”® But emendations, however small, should
be proposed only when other tests for authenticity have been passed. But major
problems with the text cannot be explained as scribal errors. They must be mistakes
made by someone who composed the document after the Classical period and did not
understand Athenian law and legal procedure.

The last methodological point concerns the comparative material used when
examining the language and terminology of a document: documents should conform to
the language, style and conventions of Classical Athenian inscriptions of the same type.
Developments through the period should be taken into account, and the comparative
weight of inscriptions closer in time to the document is greater. Slight variations might
not amount to decisive evidence of forgery, since standard formulas can 'in fact appear
in several forms with small verbal differences',” but the presence in a document of
words or expressions never found in similar Attic inscriptions, or in any Attic
inscription at all, casts serious doubts on the document's authenticity. Conversely,

language and terminology of laws and decrees from other communities cannot be used

% See above pp. 47-8.
0 Pasquali 1934: 273.
"' Rhodes 1980: 309.
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as parallels.”” Finally, parallels from literary prose cannot amount to decisive evidence
for authenticity, since literary texts often present grammatical structures and
terminology that is consistently absent from contemporary documents.”

These methodological principles will guide my analysis of the documents. When
these documents are inconsistent with their paraphrases, or present features that conflict
with other reliable information about Athenian history, law and institutions, or language
and formulas never found in contemporary inscriptions, I will deem them non-authentic.
With this I mean that they do not descend through direct transmission from the actual
texts of the documents discussed in the speeches and therefore someone fabricated them
to fill gaps. Whether their details derive from the imagination of some forger, from
passages in the orators (with some misunderstanding) or from other sources (again, with
some misunderstanding), they are not reliable. At best they are very early and clumsy
pseudo-scholarly attempts at reconstructing the lost documents, at worst pieces of
historical fiction. In any case, they are not more reliable than the orators' paraphrases
and historians should not use them in their reconstructions of facts, laws and
procedures.

In my study I will use the word 'forgery' interchangeably with 'non-authentic'. 1
am aware that studies of literary forgeries, and in particular Speyer's masterpiece, have
developed a stricter definition of 'forgery', and I am also aware that by Speyer's
definition, my documents could hardly be considered 'forgeries'. Speyer writes at the
beginning of his study 'Die Filschung kann als eine besondere Erscheinungsform der
Pseudepigraphie bestimmt werden. Die Begriffe literarische Félschung und

Pseudepigraphie verhalten sich dann wie Species und Genus zueinander. Ein

> Cf. Rhodes with Lewis 1997 passim for plenty of examples of the differences between the language and
formulas of decrees from different communities, and in particular pp. 550-63 for an account of influences
and differences.

7 A case is the third-person imperative in -twoav, often found in literary texts from Classical Athens but
avoided in documentary texts before 351 BCE (and used very rarely between 350 and 322). Cf. Threatte
1980-96: vol. 2, pp. 462-6 and Harris, CP 87 (1992): 76-87; 2008: 89 n. 48.
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Pseudepigraphon ist ein literarisches Werk, das nicht von dem Verfasser stammt, dem
es der Titel (die Subscriptio), der Inhalt oder die Uberlieferung zuweisen. Bei jedem
antiken Schriftwerk ist zu priifen, ob das behauptete Verhiltnis von Verfasser und Werk
zu Recht besteht. Eine Filschung liegt dann vor, wenn der wirkliche Verfasser mit dem
angegebenen nicht iibereinstimmt und die Maske als Mittel gewihlt wurde, um
Absichten durchzusetzen, die auflerhalb der Literatur, das heiit der Kunst, lagen. Nur
wo Téuschungsabsicht, also dolus malus, vorliegt, wird der Tatbestand der Filschung
erfiillt.”* If I were to stick to this definition, in order to call my non-authentic documents
'forgeries' I should demonstrate that they were created with the intention to deceive. As
will be clear in my conclusions, I do not believe that they were, and I would more
comfortably call them 'reconstructions'. However, Speyer's definition is intended for
literary texts, and does not account for the particular typology of such hybrid texts,
which are in fact documentary fabrics inserted and transmitted in literary texts.
Moreover the word 'reconstruction' would leave room for misunderstanding: it would
give the impression that with some caution scholars could still take advantage of the
information provided by those documents that I show not to be authentic. My aim is
instead that of making clear that those documents shown to be non-authentic, whatever
the intention of their creator(s), are as a whole unreliable and should not be used as
sources for Athenian history. I will therefore use the word 'forgery' as a warning for

historians.

™ Speyer 1971: 13, 111. See for similar definitions Metzger 1972: 4 and Eco 2007: 203-18, especially
203-4.
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2. The documents of the speeches On the Crown (18) and Against Meidias (21)

The documents of On the Crown (18) and Against Meidias (21) were all absent
from the Urexemplar of these speeches, and are therefore later insertions. They have
been the objects of careful analysis during the 19" and the 20" centuries and are mostly
considered unreliable. I will content myself here with a short summary of the scholarly

opinions about their authenticity.
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2.1 The documents of the speech On the Crown (18)

No doubt persists about the authenticity of the documents of the speech On the
Crown. After the work of Droysen,” based mainly on comparison between the
historical information found in the documents and independent reliable evidence, they
have been recognized as forgeries, and most of the relevant 19" century scholarship, as
well as Piero Treves' influential article of 1940, was concerned with identifying a
context for the forgeries.”” As for the original problem of the authenticity of the
documents, no one in the 20" century questioned Droysen's conclusions, and in 1939
Schldpfer confirmed them with a careful comparison between the language of these
documents and Athenian official language as we find it mainly in inscriptions.”
Wankel, in his extensive commentary on the speech, relies on Schlipfer's analysis.”

The speech On the Crown includes 28 documents: 16 decrees (two Amphictyonic
decrees at § 154 and 155, one decree of the Byzantians and the Perinthians, and one of
the Chersonesians at § 90-1 and 92, 11 Athenian decrees, § 29, 37,74,75, 84,115, 116,
118, 164, 165, 181-7, and a prescript at § 155), 2 laws (§ 105, 120), 2 witness
statements (§ 135, 137), 3 letters (§ 39, 77-8, 157), 2 registers (§ 106), 2 texts of
responses of Philip (§ 166, 167) and the text of Aeschines' graphe against Ctesiphon (§
54-5). There is no need for a new detailed analysis of these documents. I will content
myself with listing a few examples of typical historical errors and features inconsistent
with the language and formulas of authentic documents. The most obvious signs of
forgery are the names of the archons: to give a few examples, the text of the graphe at §

54 has Chaerondas as Eponymous Archon, but Chaerondas was archon in 338/7 BCE,

” Droysen 1893: 95-266. His work encountered some hostility in the first few years after its publication,
but was later widely accepted. See Drerup 1898: 223-9 and Schldpfer 1939: 12-8 for an account of the
debate.

7% See below pp. 305-8.

7 Schldpfer 1939.

" Wankel 1976: passim.
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and Aeschines indicted Ctesiphon's decree in 336.” The decrees at § 29 and 37 have a
Mnesiphilus as Eponymous Archon, but no Mnesiphilus is attested as archon in the 4"
century. The same is true for the Neocles of the decree at § 73. In this decree, not only
the archon's name is invented, but also Eubulus, the famous statesman son of
Spintharus, from Anaphlystos, becomes Eubulus son of Mnesitheus from Kopros.* At §
75 moreover Aristophon of Azenia becomes Aristophon of Kollytos.*' At § 105 the
archon Polycles is again invented, and so on in nearly every decree quoted in the
speech. In the document at § 29 we find five members appointed for the Second
Embassy to Philip, and the only name that matches with independent reliable
information is that of Aeschines. In fact, we know that there were 10 ambassadors, not
5, and Demosthenes was one of them.*> Another historical inaccuracy is the fact that at
§ 90-1 we find a decree of the Byzantians and the Perinthians, whereas at § 89
Demosthenes asks the clerk to read out two different decrees of each city. In fact, a
unique decree for both cities presupposes their sympoliteia. However the sympoliteia
between Byzantium and Perinthus dates to the 3™ century, was interrupted in 202/1 and
resumed in 196.* In addition to these problems, the texts often present language and
formulas inconsistent with contemporary material, and in particular the prescripts of the
decrees do not resemble Athenian prescripts: a striking example is the beginning of the
decree at § 115 (Agywv Anuoévirog Pruelc, fondoomdvog €xtn pet eindda,
Yvoun poulfg xal dfuov, Karhiog @oedoorog gimev, dtu doxel tf) foukf) xol T@
oM otepavdoar). Sometimes the documents also mention officials and procedures
that did not exist in ancient Athens (e.g. the decree at § 73 refers to the commander of

an Athenian fleet as vavoQyog, which is not an Athenian office). Such features and

" See Harris 1995: 138-42.

% PAA s.v. EOBovLoG (n. 428495).

81 PAA 5.v. Aguotodp®dv (n. 176170).

82 Cf. Schldpfer 1939: 47 for more details about this document.

8 Cf. Treves 1940: 158 and Wankel 1976: 497. About the sympoliteia see Robert 1935: 64 n. 2.
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errors prove beyond doubt that the documents in the speech On the Crown are not

authentic, and must be later forgeries.
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2.2 The documents of the speech Against Meidias (21)

The speech Against Meidias reports 13 documents: 5 laws (§ 8, 10,47,94,113),6
witness statements (§ 22, 82, 93, 107, 121, 168) and two oracles (§ 52-3). These
documents were the first to be questioned after Droysen's work about those of Dem. 18.
Westermann in 1844 proved beyond doubt that all the witness statements preserved in
the speech are later forgeries, and MacDowell confirmed his analyses in his
commentary on the speech.** These documents contain many post-classical forms: e.g. §
22 has the words €meQyog, rotayiyvouor and dudyxovoov that are unattested in Attic
texts; § 82 has oidauev instead of {opev (the same form is found also in the documents
at § 93 and 121) and »glowv AehoyyOta instead of the Attic dixnv eilnrdta; § 93 has
To0 wnomnyopiov instead of tfg wnounyopiag, and the un-Attic expression
rotoPoofevdévra. Similar problems are found also in the other witness statements.”

In his work Westermann deemed also the 5 laws and the oracles forgeries, but his
results have been sometimes criticized. In particular Hermann and later Lipsius tried to
defend the authenticity of the law about hybris of § 47, whereas Muecke and notably
Drerup brought further evidence of its inauthenticity.*® At § 94 the document inserted is
a law about private arbitration, while Demosthenes is discussing a law about public
arbitration. Some scholars have argued that the inserted document is the wrong law, yet
is still an authentic statute, but this view has been rejected by Latte and Gernet.*” As for
the other three laws, Westermann's results have been questioned by Drerup, who
defended their authenticity.**

More recently, MacDowell in his commentary on the speech sided with Latte and

Gernet in rejecting the document at § 94, but defended the authenticity of the four other

¥ Westermann 1844: passim; Drerup 1898: 297, 313-4. MacDowell 1991: passim.
85 See MacDowell 1990: 333, 343, 386.

% Hermann 1847; Lipsius 1905-15: 421-3. Muecke 1872; Drerup 1898: 297-300
87 Latte, Gnomon 2/4 (1926): 211; Gernet 1939: 391 n. 3.

% Drerup 1898: 300-8.
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laws and the two oracles.® However in a detailed analysis of the documents at § 8 and
47 published as part of a review of MacDowell's commentary Harris brought further
evidence against their authenticity, and later strengthened his arguments and extended
the analysis to all the documents in the speech.” His surveys have convincingly
demonstrated that also the documents at § 8, 10, 47, 52-3, 113, considered reliable by
MacDowell, present features that speak against their authenticity.”’ The law at § 8 has
the prytaneis presiding over meetings of the Assembly, whereas from 378 BCE this
duty belonged to the proedroi.”* The summary of Demosthenes at § 9 rightly has the
proedroi. The document also has the form moQadddTwoav. Imperatives in -Twoov
never appear in Attic inscriptions before 352/1 BCE, and only once in the next half-
century, whereas they become common in Hellenistic times.”” In the documents in this
speech they appear four times (in this document and in those at § 10 and 94).”* The
document at § 10, apart from the imperative £0Twoav, mentions komoi as part of the
City Dionysia, whereas the festival featured only children's choruses, men's choruses,
tragedies and comedies (IG II* 2318) and fails to mention those that commit violence,
discussed by Demosthenes in his summary.”” The law about hybris at § 47, unlike
normal Athenian statutes, treats hybris not as a distinctive kind of offence, but rather as

a generic category covering any kind of crime. Moreover, the expression yoadag idtag

8 MacDowell 1990: 317-8. See pp. 226-8; 230-5, 263-8, 337-8 for the other documents.

* Harris, CP 87 (1992): 76-8; 2008: 86-7 and passim.

! Cf. Faraguna, BMCR 2009.12.13.

2 Rhodes 1972: 25-7; 1981: 533-4.

%3 Threatte 1996: 462-6.

°* Harris, CP 87 (1992): 76-87; 2008: 89 n. 48.

% Harris 2008: 90 n. 50. Scafuro 2004: 130-4 defends the authenticity of this law, proposing or accepting
emendations that would solve its problems, or explaining ignotum per ignotius. This approach begs the
question, and Harris has shown that the problems are more numerous than those she discusses. In
particular, she claims that the problem of the imperatives in -twoav 'is a blow not to the authenticity of
the law, but to its integrity - the law is corrupt'. A Hellenistic scribe would have changed the correct form
into the one current in his own day. This explanation is hardly conceivable: the Demosthenic corpus as a
whole shows only five imperatives in -twoav, all of them in documents (Dem. 21.8, 10, 94, 56.38). Why
would such a change occur only in the documents, and only for this particular form? In fact the speeches
of Demosthenes, and indeed the whole of Classical Athenian literature preserved, show plenty of Attic
forms that would have sounded strange to Hellenistic copyists, and nevertheless they are still there for us
to read. Why should this case in particular be different?

56



does not make any sense in classical Attic Greek. It can be explained only if we
understand {d1og as 'one's own', but this meaning is unattested before the Hellenistic
time.”® The law at § 113 is inconsistent with contemporary laws on bribery. MacDowell
explains this by postulating that this is an earlier law from the 6" century. However
there are no archaic forms in its text that point to this hypothesis, and its provision could
easily be the result of a forger's misunderstanding of Demosthenes' words.” Finally, the
oracles at § 52-3 do not conform to their description in Demosthenes' discussion, and
although they are supposed to resemble Athenian laws about the Dionysia prescribing to
institute choruses, make sacrifices and wear crowns, the first oracle does not mention
any chorus and the second has nothing to do with Dionysos. MacDowell has argued
that, although quite irrelevant to Demosthenes' argument, they might come from an
Athenian collection of oracles, and be the best that Demosthenes could find.
Alternatively, they might have been added later, but still in Athens, from such a
collection of oracles, and the editor just chose the wrong texts. However, their mixture
of Attic, Ionic/Epic and Doric forms is strange for Delphic oracles, and moreover the
adjective 1010¢g is used with the meaning 'one's own', like at § 47, which points to a
Hellenistic rather than Classical origin.”®

To sum up, most of the documents of the Against Meidias are generally
considered forgeries, and none of the most debated laws withstands careful scrutiny.
These documents were not present in the Urexemplar of the speech, and never spread to
the whole tradition of this speech (they are lacking in A). They are probably forgeries

inserted in the speech at a later stage of its transmission.

% Harris, CP 87 (1992): 77-8; Fisher 2001: 139 tried to defend this document but see Harris 2008: 103-4
nn. 94-99.

7 MacDowell 1983 but see Harris 2008: 127-8 n. 179.

% MacDowell 1990: 270-5 but see Harris 2008: 105-6 nn. 106-7.
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3. The Against Aristocrates (23)

The laws quoted in the Against Aristocrates (23) have been a key topic in 19"
century analyses of the documents inserted in the speeches of the Attic orators. There
was a long period, until about the middle of the century, in which every scholar seemed
to find unacceptable inconsistencies in each document, and therefore considered every
one of them a late forgery, including those in this speech. Friedrich Franke in 1848 was
the first to deal specifically with this speech and considered its docuements forgeries.
His work was influential in the following years and was still the polemical target of
Drerup in 1898 when he was studying these documents once again.”” Nevertheless, the
period of general conviction about all the documents was about to come to an end, and
the homicide statutes reported by this speech were the first to be defended. A stele dated
to 409/8 BCE, with the reinscribed text of Draco's law on homicide, was discovered and
restored by U. Kohler, given the scant letters still readable, with the help of the Against
Aristocrates and the Against Macartatus."” This seemed to demonstrate that not all the
documents were clumsy forgeries like those in the On the Crown (18). A further step,
for the Against Aristocrates, was made by Theodor Bergk, who tried to find a place for
nearly all the provisions of the speech in the inscription, thus stretching too far the
correspondences between the statutes quoted in Demosthenes and the few letters read
by Koéhler."”" On the other side, A. Philippi repeatedly contested the authenticity of
these documents and reasserted, despite the evidence of the inscription, Franke’s
opinion. His conclusions were still followed by N. Wecklein in 1873 and by W. Herz in

1878.12

9 Franke, 1848; Drerup 1898: 230, 264-280.

100 Kohler 1867: 27-36. The inscription has been published, after Kohler, as CIA 1.61, IG I? 115 and
finally, with the major improvements due to the work of Stroud 1968, as IG I’ 104. Cf. also Dittenberger
1915-1924,v. 1: 150 n. 194.10.

101 Bergk 1873.

102 Cf. Philippi 1872; Philippi 1874: 333-361; Wecklein 1873; Herz 1878.
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The work on these documents, as the work on the entire question of the
authenticity of the insertions in the Attic orators, virtually ceased with the 1898 survey
by Drerup. He devoted an entire chapter to the Blutgesetze, and concluded it with the
assertion: 'Die Félschung der in die Rede gegen Aristokrates eingelegte Blutgesetze darf
hiernach nicht mehr als erwiesen gelten.‘103 This statement was repeated, with reference
to Drerup, throughout the 20" century, and the authenticity of the documents has
generally been accepted. For instance Volpis, in a singularly well informed school
commentary on the Against Aristocrates published in 1936, considered the authenticity
of the documents to be no longer under discussion,'” and the huge amount of work on
Dracos's legislation done through the century never again questioned the documents,
often quoting them as evidence for the reconstruction of the homicide regulations both
in classical Athens and in the archaic period. It must be noted however that the assertion
made by Drerup relied on a specific understanding of the nature and internal
consistency of those regulations, and not, as did the surveys by Franke and Herz, on
technical matters and mere confrontation with the words of the orator commenting on
the statute or, later, on double-checking with the scanty remnants of the inscription.
Drerup, although he discussed some technical problems of the texts, mainly based his
defence of the documents on his own reconstruction of homicide procedures. It is odd to
find references to his work as the definitive demonstration of the authenticity of these
documents in 20" century accounts of the homicide regulations, when these accounts
are actually alternative to his reconstruction, and therefore implicitly undermine it.'””> A
similar problem exists on the other hand with the only recent attempt to contest the

authenticity of a document in this speech: Carawan tried to demonstrate that the law on

103 Drerup 1898: 280.

1% Volpis 1936: 22.

15 Cf. e.g. Carawan 1998: 88 n. 5. Sealey 1983: 276 is more cautious and, while describing the context of
Drerup’s work as a 'skeptical age', writes that in Drerup’s opinion the documents in the Against
Aristocrates have not been demonstrated to be forgeries. Later he discusses the law at § 53, and even
though he accepts it, his treatment is not uncritical.
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just homicide quoted at § 53 is not the one intended by Demosthenes to be read out by
the secretary, but a later one mistakenly inserted by a later editor of the speech.'”® His
arguments, as we will see, are tightly bound with his own reconstruction of the
Athenian regulations about homicide, and accordingly are hardly tenable unless one
endorses this reconstruction. A more thoughtful position, is that expressed by Louis
Gernet in his introduction to the speech. He asserts that «Il n’y a pas lieu de poser, pour
le Contre Aristocrate, la question de 1’authenticité des lemmes des nos manuscrits:
presque toujours, I’orateur les reprend textuellement et intégralement». This is certainly
true. He adds then to his statement that it is possible to find «une correspondance
rigoureuse entre les citations de 1’orateur et le téxte epigraphique».'”’

These statements will be the starting point of this survey. In fact, as far as the
comparison with the epigraphical evidence is concerned, just two of the laws quoted in
the speech can be confidently restored in the inscription: the law about the killer of a
murderer who abides by his obligations (§ 37 at 1. 26-29), and that about just homicide
if one’s own possessions are in danger (§ 60 at 11. 36-38). Other 19" century attempts to
restore parts of the inscription,'” such as the law on abusing or blackmailing a murderer
(§ 28, at 11. 30-31),'” proved impossible after the new edition of the stele by Ronald
Stroud and the 218 new letters read by him. Both the passages are, as will become clear,
closely commented on and repeated in Demosthenes’ text, except for a few differences
in wording. These differences, however small, will be checked in order to understand
whether the text of Demosthenes or the quoted documents best match the scant
remnants on the stele. But the first assertion by Gernet deserves more attention: as I
have said, it is certainly true that «presque toujours, 1’orateur [...] reprend textuellement

et intégralement» the laws just quoted, but this does not always happen. In every law it

196 Carawan 1998: 92-96.

"7 Gernet-Humbert 1959: 104.

1% Cf. e.g. Bergk 1873.

19 This restoration was first proposed by Kéhler 1867: 35.
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is possible to find slight differences in wording, which are worth checking, but
sometimes the differences are more important, and can vary from different words in the
documents to an entire clause that does not correspond to the comments by
Demosthenes (§ 28).

Given that the legal information provided by these documents is mainly reliable,
since Demosthenes himself confirms it, the occasional oddities are the only clue to
understanding how these documents came to be part of the stichometric edition. That is,
they will be key for understanding whether these documents were already present in
Demosthenes' text, or in a separate dossier kept by him with the speech, or whether it
was the editor of the stichometric edition who added them. And in this case, did he
collect them from stelai, from the archive or (more likely) from his own memory and
with the help of the following Demosthenic paraphrases, or did he just invent them? In
the next chapters I will analyse all the documents of the speech, closely comparing them
with the corresponding comments by the orator.

19 The aim

All these documents are quoted and discussed at § 22-64 of the speech.
of this section is to demonstrate that the decree proposed by Aristocrates for
Charidemos is illegal. This decree makes whoever kills the general liable to arrest
everywhere in Athens and in the allies’ territories.''' Demosthenes argues that it violates
all Athenian regulations about homicide. These statutes are discussed to show how
Aristocrates’ decree violates both their individual provisions and their general aim and

spirit. They are collectively held to be part of the homicide regulations ascribed to

Draco.'” Afterwards two further laws are quoted at § 86 and 87, the first forbidding

"% For a recent general survey of the speech, mainly concerned with rhetorical matters, Cf. Papillon 1998.
" Cf. § 16: yéyoad' e00VG 'AYDYLHOV £ TOV CUPUAYOV VoL,

"2 This seems to imply the first comment on the law quoted at § 86, one of the two not concerned with
homicide. Demosthenes explicitly states: "Eoti pév oUxétt TV povirdv 68' & viv dveyvoopévog
vopog. Cf. Gagarin 1981: 27 n. 49. At § 51 Demosthenes states that all the laws quoted up to that point
are Draconian. This is probably a 4™ century simplification, while the homicide provisions actually
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leges ad hominem, and the second stating that a decree can never take precedence over a
law. These laws will be analyzed only briefly here, since they are very short and are
perfectly attested in the present form, the first by Demosthenes’ account following the
document, the second by Andoc. 1.89 (and partly by § 87 itself, and by Dem. 24.30).
The law forbidding leges ad hominem will be analysed more thoroughly later, in the
context of the speech Against Timocrates where it presents itself in a slightly different

way and with an additional clause.'"”

encompassed statutes dating to different moments of the Athenian constitutional development. Cf.
MacDowell 1963: 6; Gagarin 1981: 28;
'3 Cf. below p. 206-13.
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3.1 Dem. 23.22: willing homicide and wounding, arson and poisoning
NOMOZ EK TQN ®ONIKQN NOMON TQN EE APEIOY ITATOY.
Ardlerv 8¢ v Poulnv v €v Agein mAym GOVOL ROl TQOOHATOS €x

TEOVOLag ®Ol TTVERALAS KOl GaAQUARWV, €AV TIG AarorTelvy doUG.

EK TQN ®ONIKQN NOMON TQN E= APEIOY ITAT'OY om. cod. V : del. Dindorf coll.

51 : NOMOZX rubro scriptum est in SYP : om. F

LAW FROM THE LAWS ON HOMICIDE OF THE AREOPAGUS
The council of the Areopagus shall judge cases of intentional homicide and

wounding, of arson and of poisoning, if someone kills by giving poison.

This law is not found in IG I* 104. It is quoted almost verbatim at § 24. The words
of Demosthenes read: Tv foviv dudlerv GpOVOL ral TQAVUATOG €% TQOVOLOLS R
TUERALAG nal Gpoudrwv, E4v Tig dmoxtelvn 600Ug. The only differences between the
document and Demosthenes’ comment are the word order at the beginning of the
sentence, and the absence of the specification tv év Agelw mdym in Demosthenes’
version. The word order is in this case scarcely significant, as the evidence for archaic
Athens is very scanty, and, even if we limit our survey to the law reinscribed in IG I’
104, in the first three lines both the cases are easily found: duxdlev 0¢ TOg Paothéag at
11. 1-2 and 10g 8¢ édpétag drayvovar at 1. 3.

More interesting is that the expression TNV €v Ageip mdyo, related to TV
Boulnv, is absent from Demosthenes’ words. There is no doubt that this expression is
correct. Demosthenes himself at § 67 states that the Areopagos is to judge homicide

cases, and at § 66 he asserts that it has never been deprived of such a competence.
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Furthermore Poll. 8.117""* and Ath.Pol. 57.3 confirm that its competence refers
specifically to ¢pOvog and toabpa €x mpovoiog, mueraids and GaQUAR®V, EAV TIG
amoxntelvn dovg. Din. 1.6 also states that the Areopagus judged cases of ¢povog éx
mpovoiog. Nevertheless, the fact that the information provided by this expression is
correct does not guarantee that it had a place in the law.

Franke argued that the expression is actually superfluous, for it is clear from the
lemma, pointing to some stele on the Areopagos, that the council concerned is the
Areopagus.'” The argument as it stands is far from conclusive. Yet Herz rightly noted
that the use of fovA1| alone referring to the Areopagos Council is far from infrequent.'"®
In fact, it recurs very often in the Attic orators: Herz gave as references Lys. 3.1,3,4, 5,
9,10, 15, 18, 21, 23, 26, 28, 35, 40, and in Lys. 4.1, 12, 18, 19. More significant than
these, where the expression is always the vocative o Bouli) pointing to the judges in a
case of Toabpo éx moovolag, it must be noted that PouAt) alone recurs in both the
already mentioned passages of Din. 1.6, which reads 1 T@v éx mpovoiog GpoOvwv
GEvmotog ovoa PovAty, and Ath.Pol. 57.3 (giol 8¢ PpoOv[ov] dixaw xai ToabpaTOC,
Ov pev €x mpovolag amoxrTEIV 1) TN, €v "AQelw mayw, nal pooudrwv, £av
amoxtelvn doig, nal muenraids: Ttadta yag 1 Pouvin udva dwmdlet). This second
passage actually names the Areopagos, but just as a place, as it does a few lines later
with the Palladion, the Delphinion and the Phreatto. Afterwards, when referring to the
council sitting up there, the expression is again just 1] fovAt). The same happens in the
Against Aristocrates again at § 215, where the first quoted law is recalled and the
Areopagos Council is called just fovAf] (0 TEOTOG VOUOG AVTIXQUG eloN*EV, AV TIG
agmontelvn, v PovAnv dudlewv). These references are not conclusive either, but they

probably recall the text of the law nearly word for word. Yet the condition for assuming

""" Although the piece of information in this case could easily derive from the passage of Demosthenes
discussed here.

15 Franke 1848: 4,1, 6.

"' Herz 1878: 17.
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that the law presented just the word JouvAn], without specific mention of the Areopagos,
is that this law was part of a statute in which the reference to the Areopagos was self-
evident. Otherwise such vagueness would have led to misunderstandings.'"”

Gagarin made a good case for a stele reporting all the regulations somehow
relevant to the Areopagos Council.'"® He mentioned as evidence for this, apart from the
lemma preceding this law, Lys. 1.30 and 6.15. In the second case the topic is ToaDpa
éx mpovolag, and the wrongdoer is to be punished xortdt Tovg vOpoUS TOUG €€ Ageiov
ndryov. This may refer to the law discussed here, perhaps with the addition of some
more specific regulations concerned with intentional wounding. Lys. 1.30 on the other
hand is more precise. The law mentioned there is clearly the one quoted and discussed
at Dem. 23.53-55,'" and is said to come &% thc otiAng Thig ¢€ Apelov mdyov. The
form PBovul] without the mention of the Areopagos is not just attested by many
references and actual rewordings of the law, but was understandable from the context of
the law.

Yet the stele, in Gagarin’s reconstruction, seems to encompass provisions like the
one we read at § 53, which were originally part of other statutes, and were inscribed
also but not only on the Areopagos.'”’ Was this law one of these? Ruschenbusch calls
the provision 'Gesetz iiber die Blutgerichtsbarkeit des Areopag'.'”' This definition could
ascribe the provision to general regulations about homicide jurisdiction, and therefore to
a context not specifically related to the Areopagos. It may well be true, as is argued by

122

Gagarin, = that this law served as an amendment to Draco’s homicide law, which

"7 Unless we follow [Arist.] Ath.Pol. 8.4, which states that the Council was created by Solon. If this piece
of information is reliable, then no misunderstanding would have been possible, since before Solon the
Areopagus Council would have been the only one in existence. In any case, even if we consider this piece
of information unreliable, the mention of the Areopagus in the law is still not necessary: see below.

"¥ Gagarin 1981: 26-29.

"9 The law on just homicide, and not on moicheia. Cf. Harris 2006: 283-296.

12 Gagarin 1981: 27.

12! Ruschenbusch 1960: 131.

122 Gagarin 1981: 136.
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granted to the Areopagites jurisdiction over ¢pOvog £x mpovoiag, > previously judged
by the ephetai. However, the regulation itself does not seem to be part of a law about
homicide. It is instead a law about the jurisdiction of the Areopagos Council, stating its
competence not just over intentional homicide, but also over intentional wounding,
arson and poisoning."** It could easily have encompassed other provisions regarding the
Council. The attempts to narrow the range of these competences, interpreting all these
cases as related to homicide, are not convincing. If poisoning is linked by the text of the
law itself to homicide, the interpretation of Tpabpa éx mpovoiag as wounding with the
intent to kill, 'premeditated homicide that failed' as Wallace calls it, is less
straightforward. It is witnessed by the defendants in Lys. 3 and 4, and their
interpretation has gained wide support among modern scholars.'” Yet it is clear that
narrowing the meaning of mpovola so that the plaintiff must demonstrate not just that
the wounding was intentional, but also that the aim was actually killing, serves the
defendant well by making the task of the accuser much more difficult. The word
mpovoio has been identified as a case of open texture, and it is very doubtful whether
the narrow interpretation of the term was the predominant one. In fact, it is likely that
wounding, in order to be considered Toabuo €x mpovoiog, required no more than
intent to wound.'*® As for arson, Bonner and Smith maintain that this crime was 'closely
connected with homicide cases, because arson might involve loss of life."*” This is
stretching the evidence. Killing by arson is not different from other kinds of homicide,

as it could be intentional or not. Reading this passage as referring to homicide would

123 ¢y moovolog is interpreted by MacDowell 1963: 45 as referring to at least both ¢pdvog and Toabpa, as
shown by [Arist.] Ath.Pol. 57.3. Gagarin 1981: 106 n. 12 on the other hand reads the expression as
referring just to toavpa. ¢Ovog would indicate intentional killing by itself, without further
specifications. It is easier to follow MacDowell in this case, as not just Ath.Pol. but also Din. 1.6 seems to
support his reading.

12 Cf. also Carawan 1998: 89-90.

123 Cf. Lipsius 1905-1915: 605-607; Hansen 1981:14-16; Wallace 1989: 105.

126 Cf. Phillips 2007: 85. See Loomis 1972 (with some misunderstandings) and Harris 2004: 245-51 for
the meaning of éx mpovolacg.

27 Bonner-Smith 1930: I, 258. Cf. also Gilbert-Brooks 1895: 280. Rhodes 1981: 642 considers this
possible, but not definitely true.
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imply that killing by arson alone would have been judged by the Areopagos Council, in
spite of whether it was intentional. The evidence is too scanty for supporting such an
anomaly."”® The provision regarded the jurisdiction of the Areopagos Council, not
specifically homicide. Therefore, even if Gagarin'* was wrong in thinking that it was
inscribed just on the stele on the Areopagos, the topic of the law in general, the
Areopagos Council, would have made clear which was the fouAf| in question, wherever
it was inscribed (or archived).'®

A piece of evidence provided by Hansen"" in order to support the assumption that
this provision regarded homicide and not simply the jurisdiction of the Areopagos,
deserves further discussion since it can shed some light on the tradition of the text. This
evidence is the lemma NOMOZ EK TOQN ®ONIKQN NOMON TON EE=
APEIOY ITATOY.

This lemma appears in the medieval manuscripts in a puzzling manner. In SYP
the first word NOMOZX is written in red, followed by the rest of the expression in
regular ink. In F on the other hand the word NOMOZX is completely missing, and just
the following EK TQN ®ONIKQN NOMON TQN EE APEIOY ITAI'OY is
found. Finally, a later manuscript from the 15" century, the Coislinianus Graecus 339,
does not give the second part at all. Dindorf interpreted this puzzling tradition as a sign
of interpolation, and Sykutris considered the suggestion likely. The second part of the
lemma would be a glossa derived from § 51: ‘O u&v vopog £otiv ovtog Agdrovtoc,
® Gvdoec 'AOnvaiol, xoi ol GMoL 68 doovg €x TOV PovVIRDV VOUWV
moeyoapaunv. The interpretation of the oddities in the tradition is not very
straightforward. It is not clear which one would be the gloss, whether NOMOZX or EK

TQN PONIKQN NOMON TQN E=Z APEIOY ITAI'OY, since the manuscript

128 Cf. MacDowell 1978: 150; Wallace 1989: 105-106.
12 Gagarin 1981: 136.

3% Pace Drerup 1898: 279.

! Hansen 1981: 14-16.
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without the second part is a later one, and corruption is a plausible explanation. Yet the
difference in color in SY and P shows that the two parts of the lemma did not remain on
the same level. The lines of tradition represented by these manuscripts might have come
to agree in showing such a strange feature either by contamination or through a
common ancestor for this speech,"”* but in both cases what seems evident is that at some
stage something was added to an original reading, whether as a gloss or from another
line of tradition it is not possible to tell. The manuscript F, which shows just the second
part, might be a medieval witness of an ancient line in which the lemma did not
encompass the word NOMOZ, but a corruption again cannot be excluded. In any case,
what seems clear from such a variable tradition is that some work on the lemma was
done both in the ancient times and in the Middle Ages, and nothing of it can be
confidently said to stem back to an Urexemplar, let alone the orator’s own draft. The
second part of the lemma was added at some point (here Dindorf was probably right)'*’
according to what the orator says at § 51, but was not there at the beginning, nor, as the
document here was already in the stichometric edition, when the document was first
inserted. It cannot therefore provide any reliable information about the heading of the
law, nor support in any way the claim that the law as a whole concerns homicide.
Hansen claims also that even if we do not accept the information provided by the
lemma, the orator’s assertion at § 51 that all the laws quoted come €% TV povir®dv
vouwv is by itself enough evidence that also the first one is concerned primarily with
homicide. This argument is not cogent either. In the same sentence Demosthenes states

that these laws are all Draconian regulations, while it is clear that many of them cannot

132 A specific and thorough analysis of the tradition of this speech is still missing.
133 Cf. also Drerup 1898: 279.
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be part of Draco's legislation as they mention institutions that came into being much
later."*

To sum up, there is no good evidence that this first law was technically speaking
part of the homicide regulations, even if it is plausible that this text transferred the
competence over intentional homicide to the Areopagos Council. It dealt with other
matters such as intentional wounding and arson (and poisoning). The unifying character
of the provision is therefore the Areopagos Council’s jurisdiction, and the lemma which
precedes the document in Demosthenes’ text, apart from being very insecure on textual
grounds, is inconsistent with the document itself insofar as it repeats a simplification
asserted by the orator at § 51, where he attributes all the provisions to Draco and claims
that they are all concerned with homicide. The law deals instead with the Areopagos
Council and so, whether it was inscribed just on the Areopagos itself or anywhere else,
it was clear from the context which JovA1) was actually meant. This clearly accounts for
the reliability of the form used by all the extant sources paraphrasing this statute, which
is invariably just JovAf] instead of a more complete expression like the one of the
document, TV BOVATV TV €V Aelw Tay®.

What does this imply for the history of the document inserted in the speech? '**
First of all, it must be accepted that this text, as the other ones in the speech, was part of
the stichometric edition. It does not contain any feature which can set it apart from the
rest of the documents quoted later on. Secondly, following Dindorf, it can be

confidently said that the lemma as we read it was not in the text when the document was

1 The Areopagus Council as a fovAi) was created and judged homicide cases just after Draco, Cf. Plut.
Sol. 19; Gagarin 1981: 125-132; Carawan 1998: 6-17; Wallace 1989: 34-39, even if he argues that the
Areopagos at the time of Solon had already been a site for homicide trials for a long time, accepts that the
judges up there were, before Solon, 51 ephetai and not a fouAt). The Heliaia was created as a tribunal by
Solon, cf. Hansen 1981-2 and Boegehold 1995: 3-6. About the 'doctrine of continuity' expressed in this
speech (and elsewhere) see Phillips 2008: 152.

13 Other features of the document usually discussed, such as the actual meaning of the expression
dapudnwv, £dv tig dmoxtelivn dovg, or the position of éx mpovoliag, have not been thoroughly treated
here as they are not relevant in explaining the tradition of the document. They appear in fact in the same
fashion in the orator’s paraphrase, and every difficulty must be ascribed to the law itself, not to the
document.
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inserted. Moreover it is dubious, if we accept that the form in the statute was the simple
Boul|, that the document in this form was already in the dossier handed by the orator
to be read out during the trial. The specification v év Ageim méye can in fact be
considered an explanatory gloss, hardly needed by the orator or by the Athenian judges,
let alone by the secretary of the court, and we know that the statutes sealed in the
echinos and then spelled out during the trial had to be an accurate copy of the official
ones."”® Accordingly, as far as we can tell at this point in the survey, the condition of the
text can be explained in only a few ways. It is possible that the original text was an
accurate one, and the gloss entered later, or it might have been inserted in this fashion
from the beginning. In the first case, we should think of an accurate text that already
accompanied the orator’s draft, possibly a copy of the dossier sealed in the echinos.
This copy has been later inserted in the speech, and glossed before the speech (and the
corpus) spread around the Mediterranean Sea. The manuscripts present a perfectly
consistent text, and such a widespread, or better, total episode of contamination
happening later in the transmission would be implausible. Therefore the gloss was
inserted very early, before the stichometry was added and before the text traveled
around the ancient world. We are talking again of the Urexemplar. The second
possibility is that the text was inserted already with the specification. The text would
again be the Urexemplar, before the stichometry was added, but in this case the person
responsible for the preservation cannot be, as we saw, the orator. It is necessary to
assume that both the text and the expression are the work of the early editor(s) of the
Urexemplar.

In the first case the addition, more than a deliberate forgery of the text, would be

an attempt to make the law intelligible with a view to a wider circulation. The absence

136 Cf. Rhodes 1995: 310-311; Rubinstein 2000: 72 and n. 143; Cobetto Ghiggia 2002: 190-193; Fezzi
2004: 109-115; Faraguna 2009: 62-63 and passim.
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at this stage of the mention of the Areopagos in the /lemma made in fact such an addition
very useful in order to understand the provision. On the other hand, the same reason can
account for the addition also if the entire document was inserted in this fashion from the
beginning. The text is no longer intended at this point to be spoken in front of the
judges, but as a written work meant to be read and circulated. The addition of an
explanatory gloss while integrating the documents into the speech does not mean
therefore that the interpolation was inaccurate as a whole. The editor(s) may have added
the gloss for intelligibility’s sake, but at the same time may have chosen to use the exact
word order of the statute, instead of the one used by Demosthenes in his paraphrase."”’
These two hypotheses can be easily reduced to one: we know, as has been shown
before, from many sources about Athenian judicial practice and from the very absence
of a huge amount of documents not just from the stichometry but from all the
manuscripts, both ancient and modern, of all the orators, that the orators’ drafts usually
did not contain any document. Therefore, whatever the source of the text, a chart among
Demosthenes’ possessions, a stele, a copy consulted in the archive or even the editor’s
memory of a famous law helped by the following Demosthenes’ paraphrase, someone at
some point decided to insert this document (and the following ones) while copying the
speech. Thus this first document in the stichometry shows that some editorial work over
the quoted laws was actually done in composing the Urexemplar. Furthermore, the
general reliability of this document and of the following ones points towards the
hypothesis of a competent editor, an expert in Athenian laws and institutions, acting at a

very early stage of transmission.

7 The hypothesis of two different versions of the same law, slightly different in wording and only in one
case encompassing the further specification about the Areopagos cannot be completely ruled out. Also in
this case, some editorial work in this first phase of tradition is clear, since the editor used a different
version of the text for his insertion, ignoring the version paraphrased by Demosthenes. Nevertheless it
must be admitted that all the evidence accounts at least for a much wider popularity of the provision
without the further specification.

71



3.2 Dem. 23.28: prohibition of torture and ransom
NOMOZX.
Tovg & avdpodovoug éEetvan dmontelvery €v T Nuedosth) rat dmdyev, wg
&v T® <> dEovi dryopevel, AvpaiveaBouw ¢ pi, undé dmowvav, 1) duthodv
Odpethery boov v xatafhayn. elopéoey & é<c> tovg doyovrag, OV

gnaotol Otnaotal elot, T® POVAOUEVE. TNV O° Aoy OLayLYVOORELY.

elopéoelv- drayryvmoney Lex. Pat. ad loc.

<o'> dEovi add. Cobet | dmayogever A | 0’ é<g> add. Schelling : &¢ codd. : om. Y |

avoyLyvooxrewy S°Y

It shall be lawful to kill murderers in our land, and to arrest them, as declared in
the first axon, but not to maltreat them, nor to demand a ransom, otherwise twice
the harm brought about shall be paid. It shall be possible for everyone who
wishes to carry out the case to introduce it before the archons, according to their

competence. The Heliaia is to give judgement.

This law has been the object of much controversy, and its authenticity has often
been questioned. In fact, just the first part of it is quoted in the following account given
by the orator, whereas everything from 1) duthoDv O¢eilelv on is present only in the
document. Demosthenes interprets it in a specific way: it is possible to dmoxteivelv (in
the context ‘cause the death’, rather than just directly ‘kill’)"** and arrest convicted
murderers (§ 29 tovg dvOQoPpOVOoUS... § 31 éEetval dumoxrtelvely nal Amdyewy), yet
not any way one pleases, but in accordance with the axon (mg &v T@ @Eovi elpnTon).

The axon states, according to the orator, that they must be brought to the thesmothetai.

13 Harris 2006: 391-404.
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The thesmothetai then have the power to kill them. This means, in Demosthenes’
interpretation, that the convicted murderer is punished by the law, and not by his
personal enemies. The sense thus would be that the words dmmorteivery nal dmdyerv do
not refer to different choices, but to different stages of the same procedure: seizing the
murderer, carrying him off to the thesmothetai, and then having him killed by them.
Demosthenes carries on quoting the words of the law AvpaiveoBon 0¢€ [...] pr, unde
amowvav’: no one can maltreat a convicted murderer, or demand a ransom for him.
Then the orator sums up, reporting that the statute asserts how a convicted murderer
must be put to death, and the place for doing that: tnv tod memovOOTOG €immv
matoida. The relationship between this statute and Aristocrates’ decree is found at §
35: the laws allow the seizure of a convicted murderer just €v tf) Nuedastf), while
Aristocrates wants to allow it also in the territory of the allies. Moreover, even when the
seizure is allowed, it must be carried out in order to hand the murderer over to the
thesmothetai (Demosthenes already told that this is what the axon states), therefore as
an arrest, not as a private seizure.

This is all we can get from Demosthenes’ explanation of the law read out by the
secretary. The following part of the document has no parallel in his summary. For the
purpose of understanding the nature of the document it will be useful first of all to
analyse the consistency of the document’s words with the following paraphrase, as far
as the parallel goes. It will then be possible to work on the second part, where no
comparison is available and therefore the only criterion shall be the internal consistency
of the statute.

As for the first part of the statute, the only real differences between the document
and the following account are the expression €v Tf] fjuedasti), and the verb dryopevel
instead of elpntan. The expression €v Tf) Nuedost), even though it is not repeated

immediately by Demosthenes, is found twice later at § 35, and the fact that some place
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limitation on the applicability of the statute was imposed by the statute itself is openly
stressed by Demosthenes at § 34-35. It is unlikely that he reserved so much space for a
provision which was not even in the text read out by the secretary. Such a provision
therefore must be postulated in the law to which Demosthenes is referring,”” and
therefore there are no problems with this particular expression. év Tfj fuedouti) in fact
seems to have been part of the law inserted at § 44, and is safely attested in IG I’ 104 at
1. 30;'*" it was a common term in homicide statutes.'*' As for the verb dyopebel instead
of efpnrton, Franke asserted that this difference must be due to the forger, who tried to
be at least a little bit detached from the text of the orator.'*” This is hardly strong
evidence against the document, since one single different word, a synonym, is not
conclusive evidence. Nevertheless, it might be pertinent to quote Henri Weil on this
matter: 'L’orateur a mis un équivalent pour ne pas dire ‘dyopevel’ ¢pnoiv'.'* Indeed,
here the variatio (namely the avoidance of two consecutive present indicatives) is in the
orator’s version, and not in the document.

Apart from the differences between this sentence and the following account,
which have been demonstrated not to be sufficient evidence against the reliability of the
first part of the document, the most puzzling feature is still the clause mg &v T® GEowvi
ayopelel. Herz wrongly thought that this was written by Demosthenes not as a
quotation of the law, but as an explanation of its provisions, mechanically taken by the
forger as part of them, and therefore copied in the document.'* This assumption is
untenable, since the clause is followed in Demosthenes’ account by ¢mnotv, clearly

pointing to the law. The same structure is found at § 29, where the quotation Tovg

139 Drerup 1898: 270 rightly made this point.

91t is also very common in the 5" century: Cf. IG I’ 52, IG I* 372, IG I® 376, IG I° 378, IG I’ 383.

! Pace Franke 1848: 4, 11 and Herz 1878: 18-19. Philippi 1872: 577 ff. defends the expression, thinking
with Kohler 1867: 35 that this part of the sentence was present in /G I’ 104 at 1. 30-31. This is
questionable (see below), but Philippi in principle is probably right.

2 Franke 1848: 5. Cf. also Herz 1878: 20-21.

3 Weil 1886: 200 n. 5. Cf. also Drerup 1898: 270-271. He considered the orator’s variant nothing more
than 'redaktioneller Art'.

"** Herz 1878: 20-21.
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avdpodovouc is again followed by ¢notiv. Kohler on the other hand restored the whole
first part of the document, up to %araﬁkdwn, with the exception of this clause, at 11. 30-
32 of IG T’ 104. ' The clause @g é&v T® GEovi dyopedel, together with the whole
inserted document, would therefore be an allusion to Draco's axon in a later
amendment, stating limitations to the original measures, which were aimed at
strengthening the devices of self-help.'* Therefore Kohler corrected the text of the
document, moving the reference to the axon after xatafAdym, and considered the
paradosis the result of textual corruption.'’ Philippi,'** even though he considered the
document a later amendment to Draco's law, contested this restoration, arguing, on the

149 that the mention of the axon is

ground of Demosthenes’ interpretation of the statute,
not meant to allude to Draco's homicide laws, but to explain the range of applicability of
the word dm@yewv by referring to Solon’s provisions on apagoge.' The reference must
therefore remain after dmdryewv. The same reading of the reference has been advanced
by Gilbert.”" This first part of the provision would accordingly have been part of
Draco's law, but just up to dmdyelv, without further explanation, as the mention of
amdryewv relied at the time of Draco on general knowledge. Afterwards, when an

amendment was passed, the further specification was added in order to qualify the word

amdryev in accordance with the new relevant regulations. Philippi and Gilbert have

5 Kohler 1867: 35.

"% This point has been made later by Hansen 1976: 100-103, 111-112, followed by Carawan 1998: 82. Cf.
Democritus, B257-259 Diels-Kranz.

"7 He was also forced by the inscription to move ¢v tf) Huedasi after both doxteivery and dmdyerv.
Stroud 1968: 55 n. 102 has followed him in this respect. Nevertheless, even if the integration is correct,
this scarcely affects the document. It is not in any case a reproduction of Draco's law, but a later
amendment, and therefore the word order of the stele is not reliable evidence on its own.

¥ Philippi 1874: 580-584.

149 Cf. also Weber 1845: 158, who had already hinted at this possible interpretation.

%% Herz 1878: 20-21, even though he did not understand that the document was not meant to be the
original Draco's law but just an amendment to it, and therefore cast the reference to the axon out of it, still
interpreted the same reference, when given by Demosthenes, as pointing to the statute about apagoge. He
tried to support this view with the argument that Demosthenes says 'to kill and to arrest', understood as
parts of the same procedure, otherwise they would have been 'to kill or to carry off'. This argument is
pointless: the provision stated what is permitted by the law, and both the conjunctions fit just as well a list
of actions, related to each other or not.

! Gilbert-Brooks 1895: 486. Cf. also Glotz 1973: 319 ff.
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been demonstrated by Stroud'> to be right at least in restoring the inscription only up to
amdryewy, since the whole sentence up to xoataffAdyn is incompatible with new letters
read by him in the inscription.”” But are they right also in considering, with
Demosthenes, the clause mg év td GEovi dyopelel to refer to Solon’s apagoge
regulations? This question is difficult to answer, but if the restoration of 1l. 30-31 of IG
I’ 104 proposed by Stroud ([£E]el[var 8¢ Tovg Avdoopdvoug dmoxteivewy 1) dadryery,

¢av €v] Tf) Nued[asi)...) is in principle correct,”

as the succession of the provisions in
the statute makes very likely, then assuming with Philippi and Gilbert that the document
was an amendment to Draco's law but that his internal reference pointed to some other
statute about apagoge, is at least uneconomical. Demosthenes has probably
misunderstood the reference, or twisted it in order to claim that no one was allowed to
kill personally a convicted killer even in the Athenian territory, but had to bring him to
the thesmothetai for execution. Thus he made Aristocrates’ decree seem even more
illegal. The internal reference pointed to Draco’s law, of which our text is an
amendment, and the discovery by Stroud of the heading of a 'second axon' at the bottom
of the stele (IG I’ 104)" makes the proposal by Cobet of integrating o to indicate the
number of the axon very likely."

At this point in the enquiry we have an arguably reliable document reproducing,

at least in its first part, an amendment to a provision originally found in Draco's law.

132 Stroud 1968: 54-55.

'3 Drerup 1898: 268, even though he did not employ any new evidence provided by the inscription,
endorsed their conclusions with some very pertinent considerations: if Draco's law contained also the
prohibition on maltreatment and ransom, then one should expect the means for enforcing this provision to
be clearly stated as well. In other words, we cannot imagine that this part was in the law, without
admitting that the following provisions on the penalty and the competent magistrates must also have been
encompassed. But they definitely cannot fit the inscription. Therefore everything after dimtéryerv must be
ruled out.

1% Stroud 1968: 54-56, in particular n. 102. His integration is suggested just exempli gratia, and Gagarin
1981: 61 n. 85 is probably right in pointing out that, according to the general usage of the stele, we would
expect here the verb xteivelv rather than dmoxteiverv. But, even with a slight rewording, such as the »al
ntelvery vdmdryery proposed by Gagarin, Stroud’s guess is still valid.

%3 Stroud 1968: 55 n. 101.

136 Cf. also Gagarin 1981: 25 n. 44 (pace Ruschenbusch 2010: 45). Against this integration is Carawan
1998: 91 n. 9, who thinks that the amendment was inscribed before the relevant axon, and therefore did
not need any further specification.
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This amendment was therefore later than Draco, and added to the original right to kill or
arrest the murderer the prohibition on maltreating him or asking a ransom. The
following account given by Demosthenes widely confirms the document up to this point
and, when some difference is found, the document seems to be acceptable. By contrast,
as for the second part of the document, no parallel by the orator is available.

This second part begins with the statement of the penalty for people who maltreat
the convicted murderer, or demand a ransom for him. This must be the payment of
twice the harm brought about. A similar provision is found in Dem. 21.43.
Demosthenes is there talking about the law on damage, which states that a damage, if
caused voluntarily, must be compensated by twice its original value, whereas if it is
involuntary, by the single amount. Franke argues that this must be the source of the
forger, since a provision about blabe has nothing to do with a law on homicide, and
hence the punishment for such offences must have been administered according to the
law on damage, without any need to repeat here the relevant penalty.”’ With just this
clause as evidence nothing definitive can be said about this matter, except that the
statement of the penalty at this point, even though it seems the same as in the case of a
normal dike blabes, would not be pointless. A dike blabes, inasmuch as it is a dike, can
be brought just by the victim of the offence. Now, in this particular case, the victim is
atimos because of the conviction in the previous homicide trial, and therefore has no
possibility of prosecuting the offender. As a result, this statute, if it is reliable, does not
repeat a provision of the dike blabes, but states the same penalty, for a similar offence,
in a different kind of trial, arguably a graphe brought by t® foviouévp.”™ So the

provision is not in itself unacceptable; however, this does not mean that it is authentic.

157 Franke 1848: 5. The same position is held by Philippi 1874: 338-346 and Herz 1878: 21-22.
1% Cf. Drerup 1898: 268-269. On the distinction between dikai and graphai cf. Lipsius 1905-1915: 237-
244, Harrison 1971: 74-78; Rhodes 1993: 160.
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The same conclusion can be reached for the reference to the Heliaia in the last
sentence. Herz deemed it to be no more than guesswork by the forger.'” This follows
from the fact that he considered the statute referred to in this context a law of Draco.
Therefore any allusion to the Heliaia was for him nonsense, since there is no evidence
that the Heliaia actually existed, and had judicial functions before Solon.'” But since
the provision has been recognized as an amendment to Draco's law, there is no reason to
consider the mention of the Heliaia out of place in this context. On the contrary, the
Heliaia is exactly the body we would expect to judge these cases. Again this is not
enough evidence for the authenticity of the clause, since this argument might easily
have come to the mind of an ancient forger, and information about the jurisdiction of
the Heliaia was at the time probably even more abundant than now. Yet on the other
hand the clause does not provide, as Herz suggested, an argument against the reliability
of the text.

Some more difficulties are created by the next clause. As it stands in the
paradosis, it does not make any sense. elopégelv 0¢ Tovg dpyovrag [...] TQ
Bovhouéve consists of the accusative ‘the archons’ as the subject of an unlikely
elopépetv, which holds an even more unlikely dativus commodi T® Bovhopéve (for

16! Therefore, the archons should introduce the case

everyone who wishes to carry it out).
or the offender) to the court (all this is understood) for anyone'®® who wishes to carry it
y y

out. First of all, Franke rightly pointed out that the proper Attic verb for causam aut rem

in iudicium adducere, when the subject is an official, is gioGyewv.'” However, if the

1% Herz 1878: 26.

10 [ Arist.] Ath.Pol.7.3,9.1. Cf. Hignett 1952: 97; Hansen 1981-1982; Hansen 1989: 258-262; Boegehold
1995: 17-20. Pace Bonner, Smith 1930: I, 158, who thought that Solon just reorganized a pre-existing
Heliaia.

16! Reiske and Weber ad locum understood it as a dativus commodi, but Franke 1848: 6; Herz 1878: 25-
26; and even Drerup 1898: 268 pointed out its ungewdohnlichkeit.

162 Gagarin 1981: 25 n. 45 advanced the hypothesis that the dative be understood as ‘on behalf of anyone
who wishes...”, but then admitted that this would be too stretched, and hardly Greek.

163 E.g. Dem. 46.22; 47.24, 26, 27, 28; Plat. Gor. 521c, 521d. Cf. Franke 1848: 6; Herz 1878: 24-25;
Drerup 1898: 268 presented just two, rather far apart, parallels to the verb in similar cases and with this
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amendment is very archaic, then the formula might not yet have been fixed. But even if
we assume that the sentence is grammatically acceptable, the procedure it explains is
unlike normal Athenian practice.' In Athenian legal practice the accuser summons the
defendant before the appropriate official, and the official, when he accepts the case,
introduces the case to a lawcourt.

Because of this difficulty, many scholars have tried to emend the text to make it
consistent with normal Athenian procedure. This is circular reasoning. There is no point
in making a text acceptable through emendation and then claiming that because of its
internal consistency it must be held as a trustworthy source. What is needed in order to
justify such a correction is external evidence of its likely trustworthiness. In this
particular case such evidence exists (which does not justify similar interventions in
other documents). This is the peculiar usage of dixaotal, and the verb dtoyLyvioxreLy.
Owdlev referred in archaic times to the activity of a magistrate (or the king), namely
pronouncing the sentence in a trial, 'stating the right' as Wolff defined his role,'® while
dlaytyviooxelwv meant actually deciding between two options on the basis of
evidence.'®® The contrast between the two terms is found clearly in /G I’ 104, and finds
a parallel in the couple natadndletv and xiverv in the Gortyn Code (1.4, 1.8, 5.43-
44,5.54,11.30)." This opposition does not exist in later times,'*® and duxGlewv quickly
comes to mean simply ‘to judge’, the function previously (and here) expressed by
dlayryvioxerv. This is also a strong ground for the reliability of this second section of

the document, which must have been part of the Solonian code, or have been passed

sense: IG IX, 1, 694 (from Corcyra) O[] 0¢ €ic T duwaotinolo Gpegétm, and Lex.Seg. 250.11-12 1dv 08
evdelEewv eloépepov eig Ounaotiolov dg pev oi Evdexna, dg O¢ oi BeopoBétar. Yet he also concluded
that the case is rather unlikely.

1% When giodyewy is followed by a dative, the dative always refer to the defendant, never to the accuser.
Cf.e.g. [Arist.] Ath.Pol.58.3,59.4,61.1.

15 Wolff 1946: 75-76.

16 Cf. id. and Gagarin 1981: 47-48; Hansen 1981-1982: 27; Humphreys 1983: 235 n. 1; Boegehold 1995:
17-18 n. 3; Carawan 1998: 49-68. These interpretations, and others that I have not listed, do not
completely agree about the meaning of the two words, but all accept the antiquity of their opposition.

167 Cf. Wolff 1946: 75-76; Harrison 1971: 38 n. 1.

' Gernet-Humbert 1959: 189-190.
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right after him,'”” and clearly speaks for a conscientious insertion made by the editor of
the text, confirming the impression given by the first law quoted at § 22.

Since the document seems to be reliable, the expression giodpépelv 0¢ TOUG
doyovtag [...] Td Poviopévp must be fixed. The best solution is the one proposed by
Schelling.'"” He proposed considering T® Povhopévew as held by an understood
¢Eetvaw. The meaning would be: it is therefore possible, for anyone who wishes, to
elodégely & é<g> ToUg doyovtag. Assuming a small corruption the sense of the
clause is restored. The magistrates are no longer introducing the case to the individual
citizens, but rather the individual citizens are bringing the case before the magistrates.
The sentence is still strange but this might be explained by its antiquity, and moreover it
resembles the expression QIOPGEQELV YQOAPNV EOS TOV dEyovia found Ps.-Dem.
58.32 (c¢f. also Lex.Pat. 149.2). Furthermore, Plato in his Laws (772c) preserves a
perfect parallel of the expression when he writes €ilop€geLv gig TOUg VOUOHUAOKAS.
Here, whichever is the object of elod£éperv, that object is understood as in our passage,
and the names of the officials are introduced by eig.

The further specification, ®v &xaotol dixaotal €iot, cannot affect the question
of the authenticity. It refers to the attributions T@®v dQyoOvtwv. The charges (understood
in the text) must be brought before the archons according to their jurisdiction. ®v thus

refers to to the understood 'charges'."”

199 Cf. Gagarin 1981: 25-26 for a cautious approach, while Boegehold 1995: 19 n. 14 and Carawan 1998:
90 attribute it to Solon, and Ruschenbusch 1966 inserts it among the Solonian fragments as F16.

' Schelling 1842: 68, hence generally accepted by all the editors and commentators.

"I An understood Tabta (which Weber even tried to integrate in the text), or more explicitly Tdg
voadag megl tovtwv. Cf. Drerup 1898: 168. More recent works have generally endorsed this
interpretation: Cf. e.g. Gagarin 1981: 25; Boegehold, Camp 1995: 18 n. 3; Carawan 1998: 90. I leave
aside the perfect correspondence with Dem. 47.71 since in that case the expression comes from an
inserted document, and its reliability is still to be demonstrated. The interpretation I just gave of this
specification has been challenged by Weil 1886: 199 n. 1, with the argument that the passage presents the
plural €xaotot, which cannot mean 'each archon', for which we would expect the singular €xootog. The
plural would be instead a collective subject, indicating the magistrates in general, all performing the
functions of dwwaotal. The lawgiver would have left the competent magistrate unspecified in order to
make his provision valid in spite of future procedural changes, and not because AvuaiveoBar and
amowvav are different charges to be handled by different magistrates, since this meaning is not suitable to
the other occurrence of the expression in Dem. 47.71, in which the charge dealt with is just one. As I said,
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that occurrence might not be reliable, since it is found in a document absent from the stichometry, and
therefore inserted much later. The reading given by Weil overcomplicates the passage. As I have already
explained, ®v refers to an understood Ta0to, and the plural €xactol does not cause problems for my
interpretation. In fact €éxaotol as indicating a group, as a collective plural, is just one of the possible
meanings of the pronoun. It is as often used in the sense of 'each one of a group separatly' (Il. 1.550;
Aesch. Supp.932; Pl. Leg. 799a), which is exactly the meaning implied in this passage.
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3.3 Dem. 23.37: the killing of a murderer
NOMOZX.
"Edv 8¢ Tig TOV dvdodpovov xteivn §) aitiog ) povov, dmeyxOuevov dyoedsg
édpootag xol AOMwv x»al ieg®dv Apdutvovirdv, Gomeg tOv AOnvaiov

rtelvavta, €v Tolg avTolg évéyxeabal, duayryvaoxrely 8¢ Toug EpEtag.

Wome- ¢détag Lex. Pat. ad loc.

6¢ om. SYP* | dmeyopevov ayopdg édoglog xal ieg®dv Apputvovindv »ai d0hwv Herz |

épvoelog F* | év del. van Herwenden Herz cf. § 41

If then someone kills the murderer or is the cause of his death, as far as the
murderer steers clear of the frontier markets, of the athletic contests and of the
Amphictyonic rites, he is to be liable to the same punishment as if he kills an

Athenian citizen, and is to be judged by the Ephetai.

This law was long ago shown by Kohler'”” to be consistent with 11. 26-29 of IG I’
104, and new letters discovered by Stroud'” have confirmed his judgment. It’s text is
consistent, almost word for word, with the orator’s following account at § 38 ('¢Gv Tig

2

amoxtelvy) TOV AvdQohOVOoV’ dnotv ‘f) aftiog N GpOvov, AmEXOUEVOV (YOQOS
gdoolag xai aOhwv %ol ieg®dv Apdirtvovindmv, Homeg tov AOnvaiov rteivavia,
&v tolg auTolg évéyxeohar, dLoyLyvioxey 0g Tovg edétag').

Some expressions, though difficult to explain and so explained by many scholars

in very different ways, cannot be doubted, as the document and the following quotation

perfectly agree in terminology. Namely, the adjective Audpintvovir®v must refer just

172 K 5hler 1867: 34-35.
173 Stroud 1968: 53-54.
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to the rites. With the exclusion of the convicted killer from them and from all the
a0Awv, as Demosthenes interprets the expression, the lawgiver must have pursued the
aim to avoid any encounter between the killer and the relatives of the victim."”* The
ayopdg édpogiag (frontier-markets) should be interpreted as a relic.'”” Demosthenes at
§ 39 defines them as the places where the borderers in old times used to gather with
their neighbours, but their existence at the time of the republication of the law, let alone
at the time of Demosthenes, is very unlikely."”® The most controversial point is the
competence assigned by the statute to the ephetai. Cases of homicide committed against
exiled murderers who keep clear of the prohibited places should be mainly intentional,
due to the wish for revenge of the relatives of the victim, and should therefore,
according to the law quoted at § 22, be handled by the Areopagos Council. The
explanations for this anomaly have been many. Both Drerup and De Sanctis,'”” trying to
give an explanation which was synchronically consistent with all we know about
homicide statutes, imagined that this law did not actually state that an exiled murderer,
when killed, was treated as an Athenian citizen. It only states that the killer must be
punished as though he killed an Athenian. But it is possible at the same time that the
killed murderer was still considered bereft of his rights. He was judged therefore by the
ephetai in the Palladion, as happened to metics and foreigners. The evidence about the
earliest phases of the homicide regulations, as stated by MacDowell,'” is too scanty to

be conclusive on this issue. To mention just the most recent alternative hypotheses, it is

'™ Pace Latte RE V1, s5.v. Mord: 286-287, who thinks that the adjective must refer to both the games and
the rites, since the Athenian state has no power to exclude anyone from places outside its jurisdiction. Cf.
against this view MacDowell 1963: 121 and Stroud 1968: 53-54. Nevertheless, supporting this view does
not mean accepting the emendation by Herz 1878: 26-27, who changes the word order of the provision in
%ol iggMV Apputvovin®v xol GOAmv in order to make it match Demosthenes' discussion at § 39-40.

' Ruschenbusch 2010: 47 admits that they are unbekannt.

6 Stroud 1968: 53-54 mentions several reasons for ruling out their existence at the time of the
republication, namely that the Spartans were at the time in control of Deceleia, the Boeotian cavalry in
410 attacked Athens (Xen. Hell.1.1.34; Diod. 13.65) and the Megarians endangered the west border (and
were eventually defeated by the Athenians in 410/109; Cf. Hell.Oxy. 1.1; Diod. 13.65).

""" Drerup 1898: 272-273; De Sanctis 1975: 179.

' MacDowell 1963: 5-7.
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also possible that at the time of Draco the Areopagos was not concerned with homicide
at all, as stated recently by Gagarin and Carawan,'” and therefore the ephetai were to
judge all the cases of homicide. Afterwards the ephetai came to be intended as homicide
judges, encompassing also the Areopagites. Alternatively Wallace could be right in
assuming that the Areopagos was already in charge of intentional homicide, but at the
time of Draco it was not a Council that was summoned on the hill of Ares, as after
Solon, but precisely the ephetai.'™ In any case, the text of the document is confirmed
nearly word for word in the following account by the orator, and there is no question
about its authenticity.

The only slight differences are in the first clause; the document presents a further
0¢, though not in all the medieval tradition, and the verb dsoxtelvy), instead of nteivn,
before and not after Tov avdoodpovov. As previously stated, slight differences in
wording are scarcely significant, since they can be explained as casual miscopying, or
even as stemming from slightly different official copies of the same law."' In addition,
in Demosthenes’ words (§ 39) we read also the version found in the document, a few
lines later, just without the 6¢. One cannot draw any firm conclusions from this. But it
is a fact that /G I’ 104 at 1l. 26-27 presents the provision exactly as it stands in the
document, also with the 0¢. It is possible, as believed by Herz,'® that the editor of the
document just happened to choose the right version from the two presented by
Demosthenes’ text. And the O¢ itself, since it is not present in all the tradition, could be
a lucky emendation by some later scribe, added on account of the beginnings of other

provisions in the same speech. But this is just guesswork. What is clear again is that

' Gagarin 1981: 133-135; Carawan 1998: 161.

%0 Wallace 1989: 17-18.

181 For instance, as noted by Stroud 1968: 54, IG I’ 104 at 1. 28 contains 52 characters, instead of the
expected 50. This could be a simple imprecision due to the inscriber, but it is also possible that the text in
the speech came from a different copy of the same statute, and therefore presented slight differences. The
restoration in this case would be almost, but not completely, correct.

%2 Herz 1878: 26-27.
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some editorial work has been done at the time of the insertion, and the epigraphic

parallel proves it correct.'®

83 The stele with Draco's laws is of no help in the case of &v Toig avToig £véxeoOau, which is repeated
by Demosthenes both in the same form and without the €v. L. 29 of the inscription in fact consists of 51
letters, just one more than the standard measure of 50. This figure is anomalous, but if we delete the
preposition, the figure 49 is still as anomalous. Herz 1878: 26-27 asserted that the form without €v is
preferable, but I cannot see why. The form €véyeoBau plus €v with the dative is perfectly usual for stating

a penalty. Cf. Gagarin 1981: 40 n. 30.
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3.4 Dem. 23.44: persecution and plunder of a murderer
NOMOZX.
‘Edv 1ic tiva t@dv avdpodpovav Thv £EeAniudtmv, v To YXONUeTo:

/ Ny, \

énltipa, éoo 6pov Ehadvn 1) déon 1) dyn, ta loa Odeilery doa mep av v T

L

nuedamfy dpdon.

twva om. SFaY | 1) ¢éon del. Herwerden Westermann Herz coll. 49 (sed cf. 46) cf. 60, 61 |

odeilel SFY

If someone, beyond the border, pursues or despoils some murderer in exile from
the territory, whose goods are not confiscated, he is to incur the same penalty as

if he did it in our land.

This statute is not found in IG I’ 104."** Demosthenes quotes it while discussing
its provisions almost word for word at § 45-46.

Many hypotheses have been advanced in order to set this provision in the context
of the other homicide statutes. It has been mainly considered Draconian, or, as Drerup
argued, with a Draconian influence, even if it does not appear in the preserved stele.'®
This may well be true, but the possibility cannot be excluded that the provision was part
of the amendment to the original Draco law for which the statute at § 28 is evidence.'™
As far as we know in fact, Draco's law contained a provision which allowed anyone to
kill an exiled murderer who had come back into the Athenian territory (I1l. 30-31), and
another provision forbidding it when the murderer steers clear of the prohibited places

(11. 26-29). If, as Gagarin pointed out, the provision quoted at § 28 is an amendment to

184 Cf. Stroud 1968: 42.

85 Carawan 1998: 77; Drerup 1898: 271.

186 Cf. the compelling argument made by Gagarin 1981: 24-26. Gilbert-Brooks 1895: 516 already dated it
soon after Draco.
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11. 30-31 of the inscription, still allowing the killing of the exiled murderers found in the
Athenian territory, but forbidding torture and ransom, this statute could well be an
amendment adding further provisions for murderers who steer clear of the Athenian
territory. In fact, it shares with the former the characteristic of referring to other statutes.
§ 28 refers to the first axon, 1l. 30-31, whereas this law refers specifically to the
provisions valid in the Athenian territory."’

The first clause is perfectly identical in both instances, while the second one, T
loa odeilev doa mep Gv év i) Muedami) dpdon, presents slight differences. The
words in the orator’s comment are in fact yodpag Tavtd Odeilerv Gmeg Qv oixol
dpdom. Both Franke and Herz resolutely asserted that the correct form must be the one
reported by the orator, and the expression €v tf] uedasmf) would have been chosen by
the later editor according to § 35, for variation.'®® This assertion is arbitrary. The text of
the document does not present any grammatical problem, and the provision is too old
for drawing any conclusion on the ground of terminology. Moreover, part of the
expression £v Tf) Nuedasti) is clearly read in IG I’ 104 1. 30, and it is also very likely to
have been part of the statute witnessed by § 28 and 35 of this speech (perhaps an
amendment to that section of Draco's law). So, whatever the origin of the provision here
discussed, the expression €v Tf) fjuedary is attested,'™ and is as possible as anything
else. Anyway, the adverb oixoL is not an impossible choice either, as it is quite an
archaic form, and attested, even though just in one case, in the 5th century: IG I’
21=SEG 31.6. Nothing conclusive can be said in this case about the difference between

the document and the orator’s comment. Both the variants are acceptable; the orator

87 Furthermore, the provision assessing the payment of double the damage caused seems to recall the law
about dikai blabes mentioned at Dem. 21.43. See also Ruschenbusch 2010: 47.

188 Franke 1848: p. 7,1V; Herz 1878: 27-28.

"% This is the only evidence for this adjective in Athenian inscriptions dated before the beginning of the
5™ century, but in the 5™ century it is attested quite widely: Cf. IG I’ 52, IG I’ 372, IG I’ 376, IG I’ 378, IG
I’ 383.
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might have combined quotation and paraphrase, or it is even possible that both variants
already existed in different copies of the law.

But what does this provision actually forbid, and what kind of murderers does it
cover? The application of this statute is expressly restricted to unwilling killers. This is
clear from the specification mv T& yofuoata £mitipc, and is confirmed both by the
following comment made by Demosthenes and by Harpocration, s.v. ‘Oti oi dAOvteg
¢ dmovoilp Gpove EEovatav eixov eig dolxnowy TV dimv, Anuoodévng é&v T
7ot AQLoTorQATovg Vmoonuaivel xol Oeddoaotog év T 1y’ Tdv Nopwv dniol
(042 Keaney), who mentions this passage and the twelfth book of Theophrastos’ Laws.
There is no reason to doubt this evidence."”

The second line of the document refers to the man who méga dpov €hativn 1

L

s 2,

d€on 1) dyn a convicted murderer. He is to be punished with the same penalty as if he
did it at home. The passage is not clear. Herz, following some remarks made by

Herwerden and Westermann,''

noted that, while in the text and in the immediately
following summary at the beginning of § 46 the expression is éhavvn 1) ¢éon 1) dym,
afterwards, both at the end of this same paragraph and again at § 49, the verbs are just
gharvvery xal Gyewv. Furthermore at § 46 Demosthenes, when referring to these verbs,
says méQa O oUx €4l To0TWV 0VOETEQOV Tolely, alluding to only two verbs, and not
three. All these scholars drew from this fact the conclusion that the text reported by
Demosthenes is the better one, and the reading of the document must be rejected. The

argument they made in order to support their claim is that Gpégewv 1) dryerv is the Greek

form for the Latin ferre et agere,”® meaning to plunder, to despoil for booty."”* This

% This evidence is not doubted by Ruschenbusch 1960: 140, MacDowell 1963: 121, Gagarin 1981: 60 n.
83, Ruschenbusch 2010: 46. Pace Carawan 1998: 77 n. 79, 151 n. 19, who refers to Gagarin but
misunderstands his statement.

! Herz 1878: 27-28. Cf. Westermann 1865: 111, 27; Volpis 1936: 71.

92 Cf.e.g. Liv. 3.37; 38.18.

193 The remark is certainly correct. Cf. IG I* 72; 11.5.484, 23.512, Eur. Tr. 1310; Ar. Nub. 248; Hdt. 1.48,
3.39; Xen. Hell. 3.2.2 and LSJ: s.v. &yw 1.3; péow V.2 for other examples.
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expression is generally found with the accusative of place, and dyewv means to seize and
drive away animals and human beings (slaves), while ¢p€pewv points to the goods. Now,
while this meaning is appropriate for the law quoted at § 60-61 of this speech, where the
matters discussed are goods and booty, here the law would be, in these scholars'
interpretation, concerned just with éAa0vely xal dyeLv, to pursue and to arrest, to drive
away the murderer. This, according to Demosthenes’ explanation, would be possible
just from inside the border Tfig ToD mOOOVTOC OTEIOOG, but not mépa doov. The
decree of Aristocrates therefore, stating that the killer of Charidemus day®ywpog €0t
everywhere, would conflict with the present provision.

The deletion of 1| ¢£éom proposed by Herwerden, Westermann and Herz, while
noted in the apparatus, has never been accepted. Nevertheless, the interpretation given
by Demosthenes has often been followed in the translations. Vince translates: 'If any
man outside the frontier pursues or violently seizes the person of any homicide who has
quitted the country..." MacDowell does the same: 'Anyone who beyond the frontier
drives or carries or leads an exiled killer..."** Phillips believes that this provision was
enacted 'to prevent overzelous relatives from forcibly repatriating an exiled killer so as
to declare him in trespass and punish him accordingly'."” These intepretations are
certainly possible, since sometimes Gp&geLv 1) dryelv means just 'bear and carry' (cf. Pl.
Phdr. 279c; Leg. 817a; Xen. Cyr. 3.3.2). Yet the expression with this meaning, and
without any link to booty, is rather rare. éhaUvey itself is often used in archaic times
with the meaning of 'carry off, drive away', referring mainly to stolen cattle and horses
(Cf. Od. 9.237, 12.253; 11. 4.299, 5.236; but still Xen. Hell. 4.8.18). Accordingly, the
whole sentence seems to present a rather concrete vocabulary, as noted by Gernet,'”®

consistently pointing to the circumstance of plundering for booty. Therefore,

1% MacDowell 1963: 121.

%3 Phillips 2008: 64, 79.

1% Gernet-Humbert 1959: 190. He rightly translates: 'Quiconque, en dehors des frontieres, exercera
poursuite et pillage sur un meurtrieur émigré...".
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Westermann was probably right in his analysis of the expression as referring to goods
instead of to the person of the murderer (as was argued by Demosthenes)."””’ Yet this is
not a good reason to emend the expression. Demosthenes could well have avoided in his
comment the ¢égeLv, leaving the single dyelv, in order to support his claim that the
decree proposed by Aristocrates, inasmuch as it declares the killer of Charidemus
ayoywuog, contravenes this law. But Demosthenes was probably twisting, as he often
does, the meaning of the law in order to make it fit his argument. On the contrary, it is
likely that this law had nothing to do with seizing and carrying off a person. It was
concerned with the goods of the exiled murderer (involuntary homicide). Those which
he had at home were already protected, since they were still, as stated by the statute
itself, émitipo. This law, possibly an amendment of the original one, protected also the
goods the murderer owned outside the territory of Athens, stating that any hostile action
against his property carried out abroad would have been punished as though it had
happened in the territory of Athens.

The text of this document is therefore consistent in itself, it does not present any
problematic feature and, when it happens to endorse one reading of the following
paraphrase against another, it sides with the right one. The general impression is thus
the same as that given by the preceding documents: a conscientious editorial work,
presumably done in Athens at a very early stage of the tradition, by someone who knew

very well the homicide laws of Athens.

"7 Ruschenbusch 2010: 46 has it both ways: '[...] Repressalien veriibt, indem er das Vieh wegtreibt, seine
Habe wegtrigt oder ihn selbst abfiihrt...'
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3.5 Dem. 23.51: charges of homicide for indictments against murderers
NOMOZ.
®dovov 8¢ Simag un eivon pndapod natd TV TOVS  dedyovrag

gviemvivimv, ¢4v tig natin dmot p) EEeotLy.

P. Mich. IIT 142 | nota - évdemvivtov Schol.D.22.33.97¢

No private action for homicide shall be brought anywhere against people who

present an indictment against an exile, if he returns where he is not allowed to.

This law is not reported by IG I’ 104. Yet it is quoted almost word for word in the
following account by the orator. The text there is: ‘®atTd TOV €vOeVIVIOV $NOL
‘Tovg xaTOvTag Avogoddvoug dmot ui) g0t dixag Gpdvou un eivar.’

The main difference is in the word order, while the last clause €4v Tig ®oin,
though different from the section of the paraphrase just quoted, is reported afterwards,
at § 52, with the same words. Herz'”® opted for the form xatidvtag, which would be
confirmed, he claimed, by IG I’ 104. Philippi in fact considered this text to follow those
of § 28 and 37." Those texts seem to appear at 1l. 26-31 of IG I’ 104 with a rather
different word order, according to a restoration proposed by Koéhler, and therefore some
difference should be postulated for this provision as well. This is not a conclusive
argument at all. Moreover, a further restoration of this provision after 11. 26-31 has long
been demonstrated to be unacceptable.”” The problem of whether the wording of the

document or the one in Demosthenes’ summary is the original one cannot be solved;
y

"% Herz 1878: 22.
199 Philippi 1874: 338-346.
% Herz himself a few lines later expressed some doubt.
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both alternatives have equal chances of being correct, and they could even have been
part of variants of the same law appearing in different copies of it.

Other differences which trouble scholars are tovg ¢pevyovtag of the document
instead of Touvg avdgodovoug of the following paraphrase, and the adverb pndoapod,
present just in the document. Both these readings of the document have been doubted by
Franke, supported by Herz.”' They argue that the reading Tovg dvdodpOvVoug is used
by Demosthenes in what is supposed to be an exact quotation.””* In the following
paragraph the verb ¢petyerv is found three times, and the alleged forger of the document
would have chosen this verb for variation. This may well be true. But it must be pointed
out that in this section Demosthenes has mostly been concerned with showing that in all
the quoted provisions the killer is alluded to as dvdpoddvog, which would mean in his
interpretation 'convicted murderer'. This would imply that a trial is indispensable,
whereas Aristocrates’ decree declares the killer ayawywpog without any trial. Therefore a
slight change in wording made by Demosthenes is not impossible, and could be
motivated by the attempt to make the provisions even more consistent with his purpose
than they actually were.””” Moreover, the restoration of ¢peiyev as the penalty for
involuntary homicide at 1. 11 of IG I’ 104, proposed by Kohler on the ground of this
passage, has remained unquestioned, and a new epsilon read by Stroud”” seems to
confirm it. None of these arguments can be taken as conclusive, and nothing solid can

be said on this matter. In any case, even if the document were wrong, a single word,

! Franke 1848: 8 and Herz 1878: 22.

02 Franke 1848: 8 argues moreover that this law must be closely connected with the provision at § 37,
and there the reading is TOv dvOpoddvov. Therefore we should accept such a reading also in this
provision. Drerup 1898: 278 has rightly pointed out that at § 28 the topic is dmoxteivelv and amdyery,
not just endeixis. So he concluded that even if a connection existed, it must have been looser than Franke
assumed. His point is definitely correct, since the restoration of the provision after 11. 26-31 of IG I® 104
is, as we saw, impossible.

203 Cf. Phillips 2008: 122-3 suggests that Draco was actually referring to exiles in general, and not to
exiles due to homicide.

204 Stroud 1968: 41-42.
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which is in fact not misleading, cannot alone compromise the reliability of the editor of
these documents.

The same can be said for the adverb pundapod. Against the remark that it esse
ineptum apparet (Herz) since Athenis quid fieri velle, praecepit Draco, non quid in aliis
terris (Franke) many attempts have been made to justify its presence.””” Henri Weil*”
gives the most likely explanation of the adverb, commenting 'le mot undapod n’a rien
d’étrange, quoi qu’on en ait dit'. It means 'nulle part, devant aucun tribunal'. Charges of
homicide concerning the author of an indictment against an exiled murderer who did not
abide by the terms of his exile were not to be heard by any court: the official was to
drop them immediately. pndapod is therefore not inconsistent with the general sense of
this statute.

Yet the question of the position of this provision among the other statutes
concerning homicide, and its meaning, is still open. The provision actually asserts that
no charge can be brought, and no legal action can be held, against the author of an
indictment (¢vOeiElg) against a murderer who does not abide by his exile. The most
likely explanation is that given by Westermann: he thought that this law was somehow
connected with the one at § 37. In that case the matter was the prohibition on killing a
convicted murderer who steers clear of the forbidden places. Yet the provision did not
talk just of killers, but also of aitiog ¢povov. This further provision would be a

specification ex abundanti cautela that the author of an indictment by which a convicted

205 Drerup 1898: 278 argued that the adverb must be intended to cover all the places mentioned at § 28 as
prohibited to exiled killers, which are not part of the Attic territory, namely the athletic games and the
Amphictyonic rites. In those cases killing the homicide would have been an offence against the God,
because of the God’s Peace. Accordingly, the only option for the person who met the killer of a relative
on such occasions was to denounce the manslayer in front of a local authority, and to have the question
handled in loco or the homicide extradited to Athens. The explanation is fascinating, but it must be noted
that the provision does not seem concerned with the treatment of homicides (at home or anywhere), just
with the treatment of the author of the endeixis against a killer. To support Drerup’s interpretation we
would need at least another provision directly concerned with the matter. Moreover, undapo®d is not
connected with the endeixis, but with dikai phonou against the author of an endeixis. The point is not
where the indictment actually happens, but that a subsequent trial against its author is impossible,
regardless of its setting (that is, regardless of the court, as we will see).

206 Weil 1886: 208 n. 2.
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murderer is executed cannot be considered aitiog povov.””” The legitimacy of £vdeiEig
(in that case apagoge)™® is in fact expressly asserted by the provision of § 28. This does
not mean of course that this provision physically followed the other one on a stele.

To sum up, the document does not present any trace of a later insertion, and must
be accepted as part of the stichometric edition. However, in this case it is very difficult
to assess the reliability of the editor in inserting the document, mostly for lack of

parallel evidence.

27 Cf. Westermann 1865: 29; Volpis 1936: 26-77 and 76-7. Pace Herz 1878: 22.

2% About ¢vde(€ig in general and in this particular case cf. MacDowell 1963: 122 and Hansen 1976: 100-
103, 111-118. The interpretation just given is also implied in the treatments of the provision in
MacDowell 1963: 122 and Carawan 1998: 82.
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3.6 Dem. 23.53: lawful homicide
NOMOZX.
‘EGv g dmoxtelivny €v dbhowg Grov, i} év 00® xabehdv i) év mohépw
ayvonoag, 1) € dduaott 1) € untol 1) €’ adehdn 1 éml Ouyatol, 1) ém
modhaxnd) v av &’ éhevOégolg mouolv €yn, tobtwv Evera un ¢edyewy

ntelvovra.

P. Mich. IIT 142 | {}- naBehoyv Harp. k 5,0 2 Sud. 0 47 Eust. 1.110.5

1] ém untot om. S

If someone kills someone else unintentionally during athletic contests, or
overcoming him on the road, or in war without being aware of it, or catching him
in intercourse with the wife, the mother, the sister, the daughter or the concubine
held for the purpose of free children, on that account the killer is not to flee into

exile.

This law about lawful homicide has always been the object of much controversy.
Despite an attempt by Theodore Bergk,”* supported by Philippi, to restore its provisions
at IG I’ 104 1. 36, it has been demonstrated by Dittenberger that the statute cannot
possibly fit the lacuna, because of one single epsilon already read by Kohler.”'" His
point has been reinforced by the discovery of three new letters at 1. 36, and others at 1.
37, due to the work of Stroud.”'' Therefore, the statute was not in the section of Draco's

laws still preserved to us on stone. Nevertheless the reliability of most of the clauses is

9 Bergk 1873: 669 ff; Philippi 1874: 351.
! Dittenberger 1883: 1.89 n. 52.
21 Stroud 1968: 36 ff.
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indisputable, since they are repeated word for word in Demosthenes’ account.”'* Yet a
few differences have troubled interpreters, namely the clause 1) é¢v 00® naBelwv,
neither reported nor hinted at in the following paragraphs, the participle dxwv, which is
absent as well, and the conclusion toUTwV Evena pn ¢pevyetv wrelvavta, instead of
which Demosthenes uses expressions like ov% ddwelv, givar xabodv, ov dixny
vIEYELY, AOQOV motetv (§ 55). These differences are key to assessing the nature of the
document.

A strong indication against these clauses, and therefore against the reliability of
the document, comes from Ath.Pol. 57.3. There this law is clearly alluded to, and the
provisions listed are exactly the same as those in Demosthenes’ account, although in
reverse order: ¢0v & dmoxtelvar pév tig OpohoyR, ¢f 8¢ natd Tovg VOUOUS, Olov
pot ov AapPav, i} év moréup dayvonoog, 1) &v dfhw dywvilopevog, toltw &m
Aehpwip dundlovow.”” Tt can easily be noticed that the passage does not show any
trace of the further expressions just quoted. Furthermore, the textual witnesses of this
passage are absolutely consistent. Except for the expression 1] €m untoi, which is
absent from S (its absence is easily explainable as a mechanical mistake by a scribe who
missed this entry off the list because of the repetition of 1] émi), the document is present
and consistent in all the medieval tradition. Moreover, all the ancient witnesses agree in
presenting also the problematic expressions. A papyrus of the 2™ century AD, P.Mich.
II1.142, presents the whole text, including all three puzzling elements. Other witnesses

show that the passage, in particular the expression ¢v 00Q ®aBelmv, also puzzled the

ancient commentators. Harpocration discusses it twice (under the entries xa0eh®v and

*12 They are also alluded to in other passages, both in the orators and in other sources. The cases listed
here were not the only occasions in which lawful homicide was contemplated, but their presence in a
single statute, listed together, is granted by [Arist.] Ath.Pol. 57.3, Cf. below. For a survey of all the cases
of lawful homicide cf. MacDowell 1963: 70-81; Gagarin 1978.

13 'And one who admits homicide but declares it to have been legal (for instance when he has killed a
man caught as a seducer), or who in war has killed a fellow-citizen in ignorance, or in an athletic contest,
is tried at the Delphinium...'
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000¢), Souda gives the same account as Harpocration (under 680¢), and traces of this
discussion are found also in Eust. 1.110.5. The same question is addressed also in a
lexicon of the Against Aristocrates found in an Egyptian papyrus dated to the 4™ or 5"
century AD (P.Berol. 5008).>'* It might be observed that none of these witnesses dates
earlier than the II century AD, and therefore they are not old enough to exclude a
corruption which made its way into the document later than the original insertion in the
stichometric edition. However, Harpocration shows traces of two different explanations
for the expression, and though one of them might be his own, there is a good chance
that both stem back to previous works. Moreover, all together these witnesses, both
ancient and medieval, offer a glimpse into a wide range of ancient editions of this
speech, which makes cross-contamination quite an unlikely possibility, since the
original edition quickly spread all around the Mediterranean. To sum up, there is a very
good chance that the document was originally inserted in this particular form.
Therefore, if the puzzling expressions should prove clearly untenable, this would have
consequences in our consideration of the overall reliability of that first editor.

First of all, it must be observed that the passage of the Ath.Pol. is not supposed to
be an exact quotation of the statute, and accordingly a perfect identity in wording
between it and the document is not needed. The first suspect feature is the participle
dnwv. It has been generally accepted as authentic and even restored in Demosthenes’
text, yet on account of the mistaken reading of 1. 36 of IG I’ 104 proposed by Bergk >
Herz went so far as to think that the participle was on the stele, yet Demosthenes failed
to report it in his account, and a forger, guessing its presence from oU 1O cvpfav
gonéPato, GAAL TV ToD dedpandTog dudvoray (§ 54), happened to be right.*'® Now

this reconstruction is very bold, mainly since the restoration in the stele has proven

24 Cf. Gibson 2002: 165-166.
15 Bergk 1873: 669 ff; Philippi 1874: 351.
1 Herz 1878: 28-29.
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impossible, but some of the arguments used to support it still have value. In fact, the
comment of Demosthenes quoted above is probably trustworthy, and on the other hand
it is quite unlikely that every sort of homicide was to be lawful just because it happened
during the athletic games. The lack of intention to kill as a condition for lawfulness is in
this case self-evident, and this can account for the omission both in Demosthenes’
account and in the Ath.Pol*"" The only serious challenge to the actual possibility of

218 He contests the

finding such a participle in this context has come from Carawan.
possibility that the discriminating factor in the case of homicide committed during an
athletic contest was intentionality, since he argues that at the time of Draco the ephetai

' Therefore, the law to which Demosthenes is

did not usually judge matters of intent.
alluding in the passage would be Draco's law, since there is no hint at intentionality in
his account (except the mention of didvola which Carawan dismisses as a rhetorical
device), while the one quoted would be a forgery or, more likely, a different, later law.
We would have, then, two laws about the same topic, the earlier one without hints at
intentionality (the one alluded to by Demosthenes), and a later one (with these hints)
mistakenly inserted by an editor in the wrong place. This seems to me a circular
argument.

All we can say about dxwv is that it does make sense, it is attested independently
in IG I’ 104 (twice) at 1. 17 and, though it is not in Demosthenes and Aristotle, it is
found in the corresponding provision in Plat. Leg. 9.865a (el T1g €v dy®vL xai dOAOLG
onpooiolg dxrwv). This is not enough to prove that it was present in the original law;
nor, however, does it prove that it was not.

The same can be said of the last sentence of the document, TOUTWV Evenal un

¢devyery wtetvavta. Carawan postulated a different formula for every different

7 Cf. also Drerup 1898: 276.
18 Carawan 1998: 92-96.
9 Carawan 1998: 93 and more generally about intent in archaic law 33-83.

98



circumstance, as we find in the following account (§ 54-55): o &duxetv for the killer
in athletic contexts, ivor xa0aQdv and o0 dixnv Vméyewv for the man who kills in
warfare, finally 4O@ov moielv for the killer of a seducer.”” The formula of the
document would be therefore forged, or part of a later, simplified, statute. This
argument does not seem to me very compelling. Demosthenes is giving explanations for
every case mentioned by the law, and the different ways in which he marks the
lawfulness of a homicide are just due to desire for variatio. Moreover, the presence in
an archaic homicide statute of the expression eivaw ®00adv would be very strange,
since Draco, through all his homicide law, actually avoids any mention of matters of
pollution relating to homicide.””" The clause ToUTWV Evexa ufy pevyewy vrelvovta on
the other hand, though it cannot be safely demonstrated as authentic, is fairly
acceptable, and the mention of ¢pelyeLv is very likely, since exile is the only penalty
against homicide explicitly stated in the Draco's law stele.””* Again the provision cannot
obviously be shown to be authentic without further evidence, but none of its features
makes it untenable.”

The last difference between the document and the following account is the
presence of 1 év 00® noBehwv. This expression has puzzled interpreters since
antiquity, and many attempts have been made to explain its meaning: none of them
definitive. Many scholars have accepted the ancient interpretation of Harpocration,
Souda and P.Berol. 5008: the expression would refer to a case in which one kills on the

224

road a highwayman waiting in ambush (¢v Aoy m »ai €védoq).”* Thalheim on the other

hand has advanced the hypothesis that the provision may refer to a death caused by

20 Carawan 1998: 94-95.

2! Both MacDowell 1963: 1-5; 141-150 and Gagarin 1981: 164-167 have argued against the impact of
pollution doctrine on legal statutes and practice. Cf. also Carawan 1998: 17-20 and, for a restatement of
the question, Parker 1983: 104-143, 367-392.

22 Death penalty was probably not explicitly stated, but came as a consequence of a condition of atimia,
in case the homicide did not go into exile. Cf. Gagarin 1981: 120-125.

3 Cf. Drerup 1898: 276.

4 See Bergk 1873: 669-673; Lipsius 1905-1915: 616 n. 59 (strangely he rejects Harpocration, but then
advances the same hypothesis); MacDowell 1963: 75-76; Carawan 1998: 92 n. 12 and many others.
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unintentionally making someone fall from a mountain path.”” Drerup gave up any
attempt to explain the formula as it stands, and considered it either very archaic and no
longer understandable, not even by the orator and Aristotle, who therefore do not quote
it, or corrupted, in which case he proposed the emendation &v &mhm xabelmv,
connecting the expression with the following case of a homicide committed in war
dyvonoog.”*

This is obviously nothing more than guesswork, both by the ancient and by the
modern scholars mentioned, and therefore I will not attempt here any other explanation
or emendation, which would not be any more reliable than those just listed. The
evidence is just too scanty to allow us to explain or amend this expression with
confidence. What then are the consequences for the reliability of the document? The
first option, endorsed by Franke and Herz,” would be to declare the expression not
original but forged. The author of such a forgery might have been either the original
editor of the speech, and this would have consequences for the overall reliability of the
documents inserted here, or a later scribe, a less likely possibility, because we should in
this case postulate a very early interpolation, just after the original editing, or an
enormous case of cross-contamination. The overwhelming problem with this solution is
a methodological one: assuming forgery is a very weak solution when it is not possible,
as here, to understand what the forger wanted to say.

Drerup rightly pointed out the problems with this interpretation, and advanced
three different hypotheses. The first, as just shown, is corruption. It is the weakest
hypothesis, since it presents the same problems as the possibility of a forger who added
just this expression. Either he must have intervened in the earliest stages of

transmission, or his forgery must have spread in a huge instance of cross-contamination.

225 Thalheim 1894: 50 n. 4.
26 Drerup 1898: 277.
227 Franke 1848: 9-11; Herz 1878: 29-31.
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Nevertheless this hypothesis is possible, and cannot be completely ruled out. The
second option is that the expression is not comprehensible because it is very archaic,
and refers to something that even the Athenians of classical times could no longer
understand. The statute was thus reworked by the Athenians at a later stage, casting off
the relic of too old provisions. The new statute would be that commented on by
Demosthenes (and paraphrased by Aristotle), while the editor inserted the original one.
This hypothesis too is possible in principle, but is somewhat uneconomical. The third
hypothesis is the most plausible: the expression was indeed very old, and the editor has
been also in this case very conscientious in quoting the law in its entirety. Yet
Demosthenes and Aristotle avoided its mention exactly because they did not understand
it, and therefore would not have been able to explain its meaning.***

It is easy to see that the text of this law is not straightforwardly acceptable, and
nothing very solid can be extracted from analysis of it. As it stands, neither the
hypothesis of originality nor that of fabrication seem to account perfectly for its
condition. The document however is the most attested in the tradition, both ancient and
medieval, and widely quoted with this very wording in the indirect sources, which
accounts for its antiquity, and for its integrity. It can therefore confidently be confirmed
as already present in the Urexemplar, together with all the other documents in this
speech. Its text presents just one main difficulty, while other differences between it and
the following account can easily be explained. In fact, in the case of these differences,
the document seems even more consistent with the homicide laws than Demosthenes’
words. Instead, one particular expression seems unexplainable, but 'si ces mots sont

obscures, ce n’est pas la une raison d’accuser la licence d’un faussaire, tant s’en faut' 22

228 Cf. also Weil 1886: 209 n. 5: 'il n’est pas absolument impossible [...] que I’orateur se soit dispensé
d’expliquer ce qu’il ne comprenait pas'.
9 Weil 1886: 209 n. 5.
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3.7 Dem.23.60: Killing in defence of one’s own goods is legitimate
NOMOZX.
Kal éav pégovta 1) dyovta Big adinmg eVOVg apuvopevog wtelvn, vnmovel

tebvavau.

vnmouvel tefvavor cf. Andoc.1.95 Pl. Leg.874c Meletemata 22, Epig.App.40

And if someone Kkills straight off in defence the man who is violently and

illegally seizing (spoiling) him, the killing is not to be punished.

This provision is both found in this form in IG I’ 104, 11. 37-38,” and reported
word for word in the following account by Demosthenes. The only slight difference, but
a completely insignificant one, is the word order dyovta 1) pégovta at § 61 instead of
the document’s pégovrta i} dyovra.>'

22 and allows in this case the

The law concerns seizure of one’s property,
immediate killing of the thief in defence: but only if he is seizing the property with

violence. Gagarin argued that the very existence of this law is evidence that not every

episode of self-defence involved the killing of the attacker, and self-defence was not a

0 The integration, already proposed by Kohler, has been confirmed by the discovery of new letters made
by Stroud 1968: 57.

! Demosthenes might have changed the word order to avoid hiatus.

2 Cf. above pp. 88-90 for the meaning of the expression ¢p£gewv ) dyewv. That the expression refers just
to goods here is accepted by Westermann 1865: 27; Herz 1878: 33-34; Volpis 1936: 83-84; Gernet-
Humbert 1959: 125 'Si on tue sur-le-champ, et en se défendant I’auteur d’une dépossession violente et
commise sans droit...'; MacDowell 1963: 76; Stroud 1968: 57; Christ 1998: 522; Pierro in Canfora 1974-
2000: vol. 3 pp. 238-239 and n. 23 '...colui che lo depreda violentemente e ingiustamente dei suoi
averi...". Gagarin 1978: 113 and n. 9, supported by Carawan 1998: 91, on the other hand argues that the
reference is to the seizing of both men and property. Gagarin 1981: 63 repeats this view, and claims that
the target of the provision was mainly pirates and highwaymen, not burglars. In both cases he provides as
evidence for his claim the next paragraph (§ 61). I cannot see how this might support his view. At § 62,
about the eventuality that Charidemus may ¢épewv 1) dyerv, Demosthenes writes: {ote yaQ dfjmov to00’
dTL mavteg ol oTedTEVp EXOovTES, MV AV olwvTal xeeltTovg E0e00aL, Byouol #ol GpéQovol xefuat
aitodvtec. The matter seems again to be just YQMNUATA.
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generally applied principle of justification in homicide cases.”” Killing in defence was
allowed just in this particular case.”* Cases against murderers who claimed they had
committed just homicide were probably held at the Delphinium, as in all the cases listed
by the law at § 53.

The document is in this case perfectly consistent with both the summary and the
inscription, and does not present any problem or clue of either skilful or clumsy editing,
nor does it show any feature which can set it apart from the other insertions of this

speech.

3 Cf. Gagarin 1978.

% As well as in case someone steals something at night, as the law discussed at Dem. 24.113 shows.
Christ 1998: 522 argues that this other statute was specifically implemented in order to cover, at least at
night, cases of thieves acting without violence. Cf. below pp. 226-7.

103



3.8 Dem. 23.62: the entrenchment clause
NOMOZX
"Og av doyov §} dubmg aftiog N OV Oeopov ouyxvBfvar tOvde, 1)

UETATOON aOTOV, GTLpov elvar xol Toldag GTipovg xal T éxelvou.

<toD> toVv add. Lamb. | dtipovg del Taylor

Whoever, whether among the magistrates or a private citizen, is cause of the
violation of this statute, or will modify it, is to be disfranchised, with his children

and his goods.

This law is quoted extensively by Demosthenes in his following comment of § 62:
Og Gv doywv 1) dubtng aitiog N TOV Beopov ovyyvdijvar Tovde, i} petomohon
aUTOV, dTLHog €0Tm %ol oi aldeg xal T érelvov. The text there is almost perfectly
consistent with that of the document, except for minor features, like the imperative
gotw instead of eival, and the absence of the repeated dtipovg. Kohler tried to restore
this text at 1. 47 of IGI’ 104, on the basis of the alleged reading pet]am[o]é[o€l], but

Stroud showed that this restoration is 'epigraphically impossible'.**

The provision must nevertheless be very old, as the form Ogouog shows.>*
Ruschenbusch in his Solonos Nomoi presents this law as a possible fragment of a statute
by Solon (F22), on account of two passages, Dio Chrys. 80.6 (F93a) and Gell. N.A. 2.12

(F93b), which hint at some entrenchment clause referring to the laws of Solon.”*’ These

passages provide a paraphrase which at least in the first case”® somewhat resembles the

3 Stroud 1968: 58.

26 Cf. Gagarin 1981: 23; Carawan 1998: 91-92.

7 Ruschenbusch 1966: F22 and FF93a-b. Cf. also Wallace 1989: 58.

¥ Dio Chrys. 80.6: xai TV aQdv, fjv AOnvaiol megl TV ZOAmvog £0evTo vOpmV Toig £myElQodoL
ROTONDEWY, AYVOELTE %VOLWTEQAY OVOAV £7TL TOLG EXE(VOU VOUOLG. TAOO YAQ GVAY®Y TOV OUYYEoVTa
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words of this law. Gagarin and Carawan on the other hand suggest that this law was
originally Draconian, as after the next quoted law in the speech (§ 82) Demosthenes
asserts that every law previously mentioned concerns homicide.” They may well be
right, since the impossibility of restoring the provision in the part of Draco’s law we
have does not exclude the possibility that it was set somewhere else, maybe at the end
of the second axon the heading of which Stroud has been able to read at the bottom of
our preserved text.”* The evidence provided by Dio Chrysostomus is not in fact
conclusive, as the text on which Ruschenbusch relies is heavily emended in order to
resemble this Demosthenic passage.

The only real difference between the document and the following paraphrase is, as
we have seen, the infinitive elvau instead of the imperative €0tw of Demosthenes’
account. Both Franke and Herz**' have considered the imperative preferable, on account
of Dem. 20.156 (¢4v TIg ammoution xGowv vuag, ‘atnog €otw’ ¢notl “wal 1) ovoio
onpooio €otm.’). Yet this passage clearly refers to another law, the law of Leptines,
and its usage of the imperative does not account in any way for the imperative in a
much older statute. In fact, both the options are plausible, as the text of the Draco’s law

preserved in IG I’ 104 shows: it presents in a few lines both the infinitive (11.11-13
detyev, Owmdlev, Blayv[é]\g[a]_l, aidéoaobat...) and the imperative (1. 18-20

¢ocobov, hawpéoBov, évexéobov...).
The repetition of dtipoug in the document is hardly significant. Franke has
interpreted it, following Taylor, Schifer, as another sign that the forger was fond of

variatio, and has mentioned three similar passages (Dem. 9.42, 43 and Dem. 19.271) in

T0 Ogopov dtipov VIAQyELV, TV Taldag nal YEvog ovx EMEEELOLY, (G ExEL, TOV ALOQTAVOVTMY,
Al Exaotog aUTd Yliyvetal Tig atvyiog altiog.

% Gagarin 1981: 23 and Carawan 1998: 79, 92.

0 Stroud 1968: 58-60.

24! Franke 1848: 11-2; Herz 1878: 33-34.
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which the adjective is not repeated.’** Some epigraphical instances of similar
entrenchment formulas could also be added (e.g. IG PP 46, 11. 26-27; IG 11> 43 with
atipog)* to confirm that this repetition was in classical times quite unusual, but the
early date of the text does not allow us to draw any conclusions from the later standard
usage. Weber rightly commented: at nihil in Dracoins lege mutandum est, libris
adversantibus, neque haerendum in repetitione v. dtiuovg, quam legislatoris
diligentiae concedamus ***

To sum up, this document is largely consistent with the following account, and the
very slight oddities do not provide enough material for assessing which version of the
provision was the original one, and whether the document has just been drawn from the
orator’s paraphrase or has a different origin. Nevertheless, it shows no features that can
speak against its presence in the Urexemplar, and therefore its presence in the
stichometry must be confirmed. Moreover, also in this case, the text provides no reasons

against the hypothesis of a conscientious editing.

2 Franke 1848: 11-2.

*3 An analogous construction is the one used for the statement clauses of the citizenship grants. In that
case too, the repetition of the adjective is never found. Cf. Henry 1983: 64-68.

* Weber 1845: ad locum. Cf. also Drerup 1898: 279.
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3.9 Dem. 23.82: hostages
NOMOZ.
"Eqv 115 fraip Oavate dmoddvn, brge tohTtou Toig mQooHxovoLy eival Tig
avdgopiag, Emwg v 1} dirag Tod GOVOU VITOOYWOLY 1] TOVG AITOXTEVAVTOG

ExdMoL. TV 8¢ dvdgohpiay elvan péyoL TV, TAEoV 8¢ ).

avégohnypiav- pf) P. Rainer I 9

If someone dies a violent death, it is to be possible on his account for the
relatives to take hostages, until they undergo a trial for homicide or hand over the

actual murderers. The hostages are to be up to three, no more.

This law allows the family of a victim to take hostages in case the killer of their
relative is not handed to be judged in court. It must be mainly concerned with killings
which happened outside Attica, and taking hostages was a means for having the killer
extradited by his polis (or the polis in which he lives).**’

This provision is not found in /G I’ 104, and while Ruschenbusch includes it
among the laws of Solon (as part of Draco’s homicide law, which was confirmed by

),2* Gagarin and more recently Phillips take the expression Piaio Oavdto as

Solon
representative of a later date, not before the 5th century (no epigraphical examples exist

before the middle of the 5th century, and the first instance of the adjective is found in

3 For detailed interpretations of this statute Cf. Dareste 1889; Lipsius 1905-1915: 267 especially n. 8;
MacDowell 1963: 28-31; Bravo 1982; Phillips 2008: 241-7.

6 Cf. Ruschenbusch 1960:140-142; Ruschenbusch 1966: F13. He argues that the provision was
originally intended to cover killings committed in Attica, as a means to force the killer to submit to
justice. He restated this position recently in Ruschenbusch 2010: 40-2. This position is endorsed by
Carawan 1998: 43. See also Bravo 1982: 133 n. 10 for other references. Contra Lipsius 1905-15: 267
Bravo 1982; Todd 1993: 331.
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Herodotus).**” The provision would therefore date to the 5th century, the imperial
decrees of which match very well with the tone of the provision.

The provision is quoted in the following account given by the orator at § 83
exactly word for word, except for one minimal difference: in Demosthenes’ account we
read twice avdgolypiov instead of dvogoimpiav. The difference between the two
terms has been stated by Weber, followed by Herz and Lipsius:*** dvdoolmpia. would
be the actual seizure of a hostage, whereas avdgoiiov is the ius comprehensionis, in
the words of Herz.>* Both terms are acceptable in this context, and both are attested in
other sources about this provision, namely Poll. 8.50-51 and Lex.Seg. 213.30-214.2. No

conclusion about the quality of the editing of this document can be drawn from this text.

7 Gagarin 1981: 143 and Phillips 2008: 241-7.

28 Weber 1845: apud § 82; Herz 1878: 39; Lipsius 1905-1915: 267 n. 8. Cf. also MacDowell 1963: 27;
Bravo 1982: 142.

9 Drerup 1898: 279 reverses the distinction, and thinks that the right is expressed by the plural
avdgolnptat. This does not make any difference for our purpose. Nonetheless, the traditional distinction
seems more convincing.
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3.10 Dem. 23.86: laws ad hominem
NOMOX

Mnd¢ vopov € avopi ¢Eetvon Oeivar, E0v U TOV avTOV €7 Aoy ABnvaiols.

Mnd¢ - ABnvaiowg Andoc.1.87, Dem.24.59,46.12

&1’ avOQL vopov Andoc.1.87 : éEelvan £’ vl Dem.24.59, 46.12

No law shall be passed regarding an individual without applying to all citizens alike.

The orator, right after the law is read out, explicitly states that this statute does not
come from the laws on homicide, but is as relevant. From Andoc. 1.85-9 we know that
it was passed by a newly appointed board of nomothetai after the restoration of
democracy and the revision of the 'laws of Draco and Solon' in 404/3 *° However,
Demosthenes' argument here is specious: he claims that since laws cannot address
individuals, and it is generally agreed that decrees ought to be drafted according to the
laws, then a decree should not address an individual. The a fortiori argument is
obviously unjustified, since the very distinction between decrees and laws makes sense
just inasmuch as decrees cover the individual cases that laws are not allowed to.

The wording of the document corresponds almost exactly to the summary of the
orator in the same paragraph (we have there €¢' dmaowv instead of €mi mAov
AOnvaiols), and therefore nothing substantial about sources and accuracy of the editor
can be inferred from this document.

The provision with this very wording (except for negligible differences) is

reported also in other passages of the orators: in this speech it is repeated again at § 218

20 Cf. Canevaro - Harris 2012 (forthcoming).
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(obx G vOpov, Gv uy TOV aTov €m maol Tof TS, elopégey: 6 O € Avool
voader YPipLop idlov), and elsewhere it is found in Andoc. 1.89, Dem. 24.18, 59, 116,
159, 188, and Dem. 46.2. Furthermore, the provision is reported as a document in
Andoc. 1.87 and Dem.24.59. In these two cases however another clause is added,
stating in one case that a law ad personam is possible if voted by secret ballot with a
quorum of 6000, in the other that a law must apply to all the citizens and be voted by
secret ballot with a quorum of six thousand. These further provisions in both versions
can hardly be reconciled with our other sources on Athenian legislative practices, and
this casts doubt on the authenticity of those two documents. The issue will be discussed

more thoroughly in connection with Dem. 24.59.>'

21 Cf. below pp. 206-13 and Canevaro - Harris 2012 (forthcoming).
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3.11 Dem. 23.87: the hierarchy of laws and decrees
NOMOZ

YhHdLopo 8¢ undev pfte Pourfc uite dMUOV VOUOU ®VQLDTEQOV ELVAL.

Yhpropa - etvar Andoc.1.87, cf. Dem.24.30

vopov om. F

No decree, whether of the Council or Assembly, shall override a law.

This last provision comes as a seal to this section of the speech. After mentioning
all the laws which Aristocrates' decree allegedly contradicts (whether correctly or not),
Demosthenes asks the clerk to read out a statute explicitly forbidding that a decree shall
override a law. This statute, creating a hierarchy between laws and decrees,” should
prove conclusively that Aristocrates' decree is illegal. This provision, like the previous
one, was approved in the context of the restoration of democracy in 404/3, and the two
are paraphrased together in Andoc. 1.89.

The content of the document is confirmed by Demosthenes' following summary
(OmOTE TOlVLY TA YNdlopata delv xaTd TOVE VOpOUS Opoloyeitan Yodderv),” and
§ 218 (ovx &0 YhHdop O vOMOG #VQUDTEQOV eivan VOpov) closely follows its
wording. The same wording is found elsewhere in the orators: Dem. 24.30 has €id00ta
d olbx ¢V Eregov vOpov Yhipop ovdév, 00d v Evvopov 1), vOpov
®VELOTEQOV givan, Hyp. 5.22 6 [ugv Z6Amv 008" 8] dixalwg Eyoadev Yid[Lopud Tig
10D vouov] oietar deiv ®voLd[TeQoV eivai...]. Furthermore, the previously mentioned

passage by Andocides presents a text which is exactly identical to our document:

2 For the importance of this provision in making the distinction between nomoi and psephismata cf.
Hansen 1979: 28-9.
3 This interpretation of the provision is found also in Dem. 20.92; 22.43.
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Yhdropo 8¢ <pundev> pite BovAiic uite dfpov <vopou> xuoubtegov eivar »** The
specification pfte PovAfg pnte dNuov is not otiose, nor does it need to be a gloss
from the orator: the existence of decrees of the Council alone, even if subsidiary to
those of the Assembly, is confirmed by plenty of epigraphical evidence™’ and therefore
the formula seems perfectly appropriate.

To sum up, the document does not present any feature incompatible with its
summary, nor with any other source on Athenian legislation. Its wording is confirmed
by many sources and does not present problems. However, the absence of any piece of
information that one could not deduce either from the speech or from other passages of
the orators does not allow us to infer anything new about the editorial work on this

speech.

% The emendations of Blass and Reiske in Andocides' text seem necessary, and are confirmed by all the
other passages of the orators. The same wording is also found in the document quoted at Andoc. 1.87, but
the legal documents in this speech seem generally the work of a forger. In this particular case the speech
itself probably provided the forger with the text to insert. Cf. Canevaro - Harris 2012 (forthcoming)

5 Cf. Rhodes 1972: 271-5 for a comprehensive list of decrees of the Council, and pp. 82-7, 126-7 for full
discussion of the issue.
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4. The Against Timocrates (24)

After Droysen showed that the documents preserved in the speech On the Crown
are forgeries, the first two scholars to assess the authenticity of the documents preserved
in the other speeches of the Attic orators were Friedrich Franke and Anton Westermann.
In 1844, while Westermann was examining the documents of the speech Against
Meidias,”® Franke, in a review of Schelling' De Solonis legibus apud oratores Atticos,
doubted the authenticity of many other documents: among which some of the most
important contained in the Against Timocrates>’ In 1850, in the first part of his
ground-breaking Untersuchung iiber die in die attischen Reden eingelegten Urkunden,
Westermann offered a close analysis of the documents of the Against Timocrates
reported at § 20-3, 27, 33, 39, 40, 59 and deemed all of them forgeries.258 Finally, in
1859, Westermann published three Leipziger Universitdtprogrammen that dealt with the
document reported at § 149-51 of this speech, and showed that it cannot be the original
Athenian Heliastic oath.*”

Westermann's condemnation of these documents was widely endorsed in
subsequent years. In particular, his arguments were summarized by Benseler in his 1861
German commentary of the speech, and by Wayte in his 1882 English commentary.**
Moreover, Max Frinkel in 1878 published an excellent study of the Athenian Heliastic
oath*! that strengthened Westermann's verdict that the document at § 149-51 was
inauthentic. However, from 1886 onwards, Westermann's views started to be
questioned. In this year Henri Weil, in his edition and commentary of the speech,
criticized Westermann's approach to most documents, and claimed that even where an

effective defence of the documents is impossible, namely for the first and the last

2% Westermann 1844.

257 Franke 1844.

28 Westermann 1850.

2% Westermann 1859.

%0 Benseler 1861; Wayte 1882.
26! Frinkel 1878.

113



document of the speech, this was due to our defective knowledge of Athenian law > In
the same year Scholl published a lengthy study of Athenian nomothesia®” in which he
argued against Westermann for the authenticity of the documents at § 20-3, 27 and 33,
and Hoffman argued, in a Strafburger Dissertation dedicated to Scholl,”* for the
authenticity of the document purportedly reporting the Heliastic oath. In 1896 however
Ludwig Ott gave a balanced account of the arguments for and against the authenticity of
the Heliastic oath as reported at § 149-51 of this speech and sided with Westermann and
Friinkel against Hoffman.*” Finally, in 1898 Drerup defended the authenticity of the
documents at § 20-3, 27, 33, 59, 149-51 and part of 71 of the Against Timocrates,
partially following Scholl and partially arguing directly against Westermann.”*®

After the work of Scholl and Drerup the authenticity of the documents reported in
the Against Timocrates has generally been accepted. The documents that were the
object of their studies have been used in many reconstructions of Athenian
nomothesia,’’ and those that were just implied to be authentic have been uncritically
employed as historical documents.”® Exceptions are only the last two documents
reported in the speech. The authenticity of the two parts of the document quoted at §
105, although generally accepted, has been doubted by Hillgruber and by Scafuro, who
have deemed the text either forged or heavily corrupted.”® As for the Heliastic oath
reported at § 149-51, the communis opinio is that this text is a later forgery and scholars

usually follow Friinkel's reconstruction.””

62 Weil 1886: 67-8 and passim.

263 Scholl 1886.

24 Hoffman 1886.

2% 0tt: 1986: 97-102.

2% Drerup: 1898: 248-64.

267 Cf. the works mentioned below at pp. 118-21

268 Cf. for examples many of the studies mentioned in the notes to this chapter.

%9 Hillgruber 1988: 66-8 and Scafuro 2005.

70 Cf. e.g. Cronin 1936: 18; Bonner-Smith 1938: 152-6; Scafuro 1997: 50-1; Mirhady 2007, even if he
does not follow Frinkel uncritically; Harris 2006a. Lipsius 1905-15: 151-2 advanced the hypothesis that
some parts might be authentic and some interpolated, but see Ott 1896: 97-102 and below p. 248.
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None of the scholars discussing these documents has formulated a systematic
methodology for evaluating their authenticity. To give an example, MacDowell in 1975
wrote about the documents of the Against Timocrates: 'The documents in that speech
are now generally accepted as genuine, and I so accept them here. The correct approach
to such texts is never to reject them out of hand, but to try to explain them. Only if they
cannot be reconciled with other evidence should they be dismissed as forgeries; and in
fact the Timokrates documents fit into our picture of nomothesia satisfactorily.””" This
has been in general the methodology employed in assessing the reliability of the
documents in this speech: they have been used to build complicated hypotheses about
Athenian legislation and they have been considered reliable as long as they were
consistent with these hypotheses. This has been done both explicitly, such as in the
works of Scholl and Drerup who tried to prove the authenticity of these documents by
offering reconstructions where they could fit, and implicitly, as in the works of
MacDowell, Rhodes and Hansen about nomothesia.?’* In fact, the weaknesses of this
method are evident from the very fact that these reconstructions never agree with each
other, and that none of them has won general consent.””> A more sensible approach, as I
explained in the chapter on methodology, is to analyze the orator's summaries and
paraphrases of the laws and decrees and to compare them with each other and with
external evidence. This account must then be compared with the document, in order to
assess its reliability. The language and formulas found in the document must also be
checked against contemporary inscriptions.

Another important issue in the assessment of the documents of this speech is
provided by stichometric calculations: these documents were not inserted in the speech

all at the same time. Some of them, namely those at § 39-40, 42, 45 and 71, were part of

' MacDowell 1975: 62. Cf. also MacDowell 2009: 186.

22 MacDowell 1975; Hansen 1979-80; Rhodes 1984; Hansen 1985; Rhodes 2003.

1 will deal in detail with these works below at pp. 118-21 when discussing the accounts of nomothesia
in Demosthenes. Cf. my extensive discussion of these reconstructions in Canevaro 2012 (forthcoming).
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the Urexemplar of the speech like those of the speech Against Aristocrates. These
documents must therefore be checked to find out whether or not they share some
features with those of Dem. 23, and whether they are as reliable. The documents at §
20-3, 27, 33, 105 and 149-51 on the other hand cannot have been part of the
Urexemplar and are later insertions. Finally, it is impossible to determine through
stichometry whether the documents at 50, 54, 56, 59 and 63 were part of the
Urexemplar. The features of each of these documents must therefore be checked against
both the stichometric and the non-stichometric documents to find out whether they
belong to the group of the later insertions or were present already in the Urexemplar. To
sum up, in analyzing these documents one must be aware that one is dealing with two
different groups of texts, inserted into the speech at different times, in different contexts
and by different editors.

Most of the documents in the Against Timocrates are quoted in the first half of the
speech. In the first part of this section Demosthenes tries to demonstrate that the
procedure followed by Timocrates in enacting his law violates the law about
nomothesia. Thus at § 20-3 he asks the secretary to read out this law, and then proceeds
to explain how Timocrates did not follow this procedure. At § 27, to prove his point he
asks the secretary to read out the decree of appointment of the nomothetai, to show that
Timocrates did not abide by the times imposed in the law on nomothesia. In the second
part of this section Demosthenes argues that Timocrates' law has not only been enacted
in violation of the correct procedure, but it also violates many existing statutes. At § 33
Demosthenes asks the grammateus to read out a law forbidding anyone from enacting a
law contradicting an existing law without first repealing it. Following the discussion of
this law, Demosthenes first quotes and analyzes the law of Timocrates (§ 39-40) and
then lists and and discusses a series of existing statutes whose provisions Timocrates'

law contradicts (§ 41-67). The bulk of the documents are found in this part of the
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speech. Demosthenes then proceeds to show why Timocrates' law is also poorly drafted
and harmful for the polis. The last two documents found in the speech purport to be a
law about thieves and trespassing atimoi (§ 105), whom Timocrates' law would save
from imprisonment, and the Heliastic oath, which is fully quoted to show the judges that
they have never sworn not to imprison Athenian citizens, and they have every right to
do so when the laws prescribe it.

The analysis of the documents in the speech will begin with a discussion of
nomothesia, which is necessary in order to assess the documents inserted at § 20-3 and
33. These two documents will be analyzed first, and then the rest of the documents will

be studied in the order in which they appear in the speech.
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4.1 The documents on nomothesia (Dem. 24.20-3 and 33)

The two documents inserted in the speech at § 20-3 and 33 purport to be two parts
of the Athenian legislation on nomothesia. This procedure did not exist in the fifth
century, and was created after the archonship of Eucleides. In the fifth century BCE the
Athenians did not make any distinction between laws (nomoi) and decrees
(psephismata). The Assembly passed both kinds of measures in the same way, and both
general enactments and short-term provisions held the same legal status. At the end of
the fifth century however the Athenians decided to make a distinction between the two
kinds of measures and created the rule that no decree would be superior to a law
(Andoc. 1.86; Dem. 23.86, 218; 24.18, 59, 116, 188; 46.2).”™ The Assembly continued
to pass decrees in the same way, but a new body of nomothetai was created to ratify
laws (nomoi). There were also two separate procedures for rescinding the two kinds of
measures: one could bring a graphe paranomon (a public action against an illegal
decree) against a psephisma and a graphe nomon me epitedeion theinai (a public action
against an inexpedient law) against a nomos. This much is clear; scholars do not agree
however about the procedure for passing a new law (nomothesia) in fourth-century
Athens.

The most notable reconstructions of the procedure are those of D. M. MacDowell,
P.J. Rhodes and M. H. Hansen. All of these reconstructions rely on the documents at §
20-3 and 33 as the main evidence for the procedure. MacDowell identified no fewer
than five different procedures.””” One of these procedures was concerned with enacting
new laws (Dem. 20.92) and replaced an older procedure (Dem. 20.89-91, 93-4). The

other procedures are described in Aeschines' Against Ktesiphon (3.38-40) and in the two

™ For the difference between laws and decrees in the fourth century see Hansen 1978; Hansen 1979. See
also Hansen, 1991; Rhodes 1987; R. Sealey 1987: 41-5. Note however that the documents quoted at
Andoc. 1.87 (cf. Canevaro - Harris 2012 forthcoming) and Dem. 24.59 (see below pp. 206-13) are
forgeries.

% MacDowell 1975.
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documents of Demosthenes' Against Timocrates (24.20-3 and 33), the second being
again a procedure laid down later in the fourth century. There are several problems with
his reconstruction. In particular, Demosthenes at 20.91-2 does not seem to discuss an
actual law; he is only describing how bad politicians break the law. If MacDowell were
correct in his chronology of the different procedures, there would have simultaneously
been two different panels of nomothetai in the middle of the fourth century, one
appointed from those who had sworn the Heliastic Oath (Dem. 24.20-23) and another
panel appointed from all Athenians (Dem. 20.92), both performing exactly the same
functions. This is hardly credible.””® Furthermore, if MacDowell's chronology is right,
Demosthenes (20.92) would be claiming that a law which had been repealed many years
before was still valid.

Rhodes followed MacDowell in his belief that nomothesia went through several
stages in the early fourth century, but offered a different reconstruction.””” Rhodes
believes that Dem. 20.89-94 refers to the procedures found in documents inserted at
Dem. 24.20-23 and 33. The latter was originally a rider to the former but gradually
became an independent statute. During this time the law at Dem. 24.20-23, which
required that new legislation could only be enacted in Hekatombaion, was forgotten. As
a result, politicians started enacting laws at various points of the year. At both trials
Demosthenes was attempting to restore the correct practice. This reconstruction also
presents some problems: first, the law described at Dem. 20.89-94 does not correspond
to the procedures described in the documents found in Against Timocrates. The law at
Dem. 20.89-94 concerns the procedure for enacting new legislation; the two documents
in Against Timocrates concern a general confirmation of the law code and the procedure

for repealing laws. Nor do the individual provisions match, and the documents in

76 Cf. Rhodes 1984: 56.
27 Rhodes 1980: 305-6.
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Against Timocrates do not lay down the procedure for the public action against an
inexpedient law. Rhodes also believes that early in the fourth century legislation could
only be enacted at the beginning of the year and only to replace existing statutes
repealed on 11 Hekatombaion. This, however, would have made it impossible for the
Athenians to enact necessary legislation during the rest of the year (e.g. ad hoc changes
of the merismos for the purpose of funding a festival or a grant of honours like those
prescribed in IG II* 222, IG 1I’ 330 and IG VII 4254). It is also unlikely that the
Athenians ignored a valid law on such an important issue for several years before
Demosthenes brought the violation to everyone's attention.

Hansen”"® reduces the procedures to three. The first procedure is described in the
document found at Dem. 24.20-23, the second in the document found at Dem. 24.33
(which Hansen believes is the same procedure which is discussed at Dem. 20.89-94),
and the third at Aeschin. 3.38-40 (a procedure for removing contradictory laws).
According to Hansen, the first two procedures existed simultaneously and were used to
appoint nomothetai. In this reconstruction the law at Dem. 24.20-23 provides a
procedure to modify, repeal or introduce new laws starting at a meeting of the Assembly
to be held on 11 Hekatombaion and ending with a decision of the nomothetai. The
procedure in the document at Dem. 24.33 would lead to the same outcome, but through
a procedure which could be initiated at any time of the year. This reconstruction also
encounters several objections. First, the document found at Dem. 24.33 does not
correspond to the description of the procedure discussed at Dem. 20.89-94. Many
provisions mentioned in the latter are missing in the document (like the precise times of
the procedure and the requirement of posting the new laws before the Eponymous
Heroes). Hansen tries to evade this objection by claiming that the document at Dem.

24 .33 is incomplete and that the complete document would have contained the missing

28 Hansen 1979-80 and 1985.
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provisions. Yet many of these missing provisions are in fact found in the document at
Dem. 24.20-23; it would have been strange for the Athenians to enact two different laws
at the same time for the same purpose and with almost identical contents. Finally, it
strains credibility to believe that in the Against Leptines Demosthenes (20.89-94)
describes a statute about repealing existing laws (document at Dem. 24.33) as one about
enacting new laws.””

All these reconstructions present problems, and none of them accounts for all the
evidence and is therefore clearly superior to the others. The reason why none of these
reconstructions has been successful is that the evidence they attempt to explain is itself
contradictory. The documents' reliability must be assessed before using them to
reconstruct the procedure, and to evaluate them it is necessary to study the orators'
paraphrases to find out the basic features of nomothesia without using the information
in the documents. This will provide us with a reconstruction of the procedure, against
which the documents can be checked.

The main evidence for the procedure of nomothesia is found in Demosthenes'
summaries of the statutes on nomothesia in this speech and in the speech Against
Leptines (20), where Demosthenes (20.92) asks for a single law about nomothesia to be
read out and then discusses its contents, which concern the procedure for enacting new
laws. The manuscripts of the speech do not however preserve a text of this law. A
passage from Aeschines' Against Ktesiphon (3.38-40) discusses the procedure to be
followed for ensuring that there are no contradictions among the laws, but this evidence

is not pertinent to the topic of the two laws.**

" Even though the statute could be interpreted as allowing enacting new laws to replace old ones, one
cannot deny that the wording of the document at Dem. 24.33 makes it clear that the topic is repealing old
laws. See below p. 148.

%0 What is not clear is the relationship between this passage and the ad hoc commissioners elected by the
people to remove contradictory laws mentioned in Dem. 20.91. MacDowell 1975: 72 and Rhodes 1984:
60 think that the thesmothetai at some point were put in charge of the procedure instead of the
commissioners. Hansen 1985: 356 thinks that thesmothetai and commissioners worked together.
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To begin with, some preliminary evidence about nomothesia can be elicited from
contemporary inscriptions reporting fourth-century laws.”' First, the motion and the
enactment formulas for a law are usually 'be it resolved by the nomothetai' and the
'nomothetai have resolved' (8£d0y0au Toig vopoOétaig or £d0Ee toig vouobétaig) **
and do not mention the Council or the Assembly.” Decisions of the Council
subsequently passed by the Assembly mention both (£00E&e tijL POVANL ®ail TdOL dfjwt,
or a probouleumatic formula requiring that the proposal be submitted to the Assembly).
The formula £80&e tijL PouAfy is consistently used for decisions of the Council that do
not need any further approval by the Assembly.”®* By analogy, the decisions of the
nomothetai, since the Assembly is never mentioned, must be final.** Second, the
prescripts of the nomoi preserved in contemporary inscriptions indicate that they were
passed not at one time of the year but at different dates throughout the year.”*® Sessions
of the nomothetai could therefore be summoned at any time during the year, and laws
could be passed in any prytany. Third, three decrees of the Assembly order that a
proposal be submitted to the nomothetai.* One of them, IG VII 4254 11. 39-40 employs
the expression €v tolg mEMTOLS VOopoOEétals, which implies that minor legislation did

not require a session of specially appointed nomothetai, but could wait for the first one

available.

! In chronological order SEG 26.72; Stroud 1998; Agora Excavations, inv. no. 1 7495 (unpublished); IG
11 140; IG 11* 244; SEG 12.87; IG 11> 334 + SEG 18.13; IG 11> 333; SEG 35.83. Cf. also the regulations
for the Mysteries at Eleusis in a fourth-century inscription (Clinton 2005: no. 138 and 2008: 116).

22 550y 0an Toig vopoOétalg is found in Agora Inv. 7495 (unpublished, see Alessandri 1982: 7-11), IG
II? 240, IG TI* 244, SEG 12.87, SEG 35.83, IG 1I* 334 + SEG 18.13. SEG 26.82 has #doEe Toig
vopoBéTalg.

3 The only exception is Stroud 1998, which mentions neither the nomothetai nor the Assembly nor the
Council. Also, in IG II* 333 vopo[Oet®v £d0a] has been restored by Foucart, but Lambert 2005: 40
restores VOUO[g meQl Ti|g éEetdoewg TV, which is likely to be correct.

4 Cf. Rhodes 1972: 82-7,271-5.

5 Cf. MacDowell 1975: 63. Pace Atkinson 1939: 113.

6 IG 11I* 333 is enacted on Skirophorion 8, SEG 12.87 in the ninth prytany, /G II* 240 in the fifth, the
seventh or the tenth prytany.

*7IG 117 222, IG 11 330 and IG VII 4254.
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In Against Timocrates Demosthenes (24.17) starts the main part of his legal case
by saying that he wishes first to explain the statutes which Timocrates has violated in
passing his law.”*® He claims that the laws are clear about the procedures to be followed
when enacting a new law (;tegl TV pehAOvTov 1efNoeobor vopwv). At 18 he states
that first (;pdtov) there is a time (oOvoc) during which one must legislate
(vouoOeteiv). Then (eita), even at that time (TOTe) one is not allowed to legislate as he
pleases but must first place a copy of his proposed law in front of the monument of the
Eponymous Heroes for everyone to see (oxomelv 1@ fovlouévm). Next (peta tadta),
the proposed law must be the same for all citizens, and in addition to all this (;1Q0g
tovToLg) all opposing laws must be repealed (AMielv ToVg €vaviioug). Demosthenes
mentions the fact that the laws contain other provisions that are not relevant for his case.
Finally he states that if the proposer of legislation fails to follow any of these
provisions, any Athenian who wishes is allowed to bring a public charge against him
(T Povropéve didwol yoddeoBar). The provisions listed are linked by connectives
like moGToV, elta, peto todta, OGS TOVTOLS, whose exact meaning here is unclear.
Some of the provisions describe the procedure to be followed when enacting new laws;
others contain rules about the substance of new laws. There is no need to think that
Demosthenes follows the order of the provisions found in the actual statute. He has
more likely selected only those provisions relevant to his case and placed them in an
order determined by the sequence of his arguments.

At §19 Demosthenes accuses Timocrates of violating every provision listed so far.
He will start with the fact that Timocrates enacted his law in defiance of all the laws
(oo AvVTOG TOVg VORoUS evouobétel), and afterwards he will deal with his other

offences. Then he asks the grammateus to take and read the relevant laws (in the plural:

88 1 accept the Demosthenic authorship of the speech and refer to Demosthenes as the author, although I
am aware that Diodorus pronounced it in court. Cf. Dem. 24.6-16 with MacDowell 2009: 181-5.
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ral pou Aafé tovtouol Tovg vOuovg). Demosthenes' legal discussion follows this
arrangement: it starts with a section about the procedural violations committed by
Timocrates (§ 24-32), then discusses the rule requiring the repeal of any law with
clauses contradicting the new law to be enacted (§34-39). Finally, after the law of
Timocrates is read out, Demosthenes lists the opposing laws which should have been
repealed but were not (§39-67). In this last section we find the statute ordering that a
law must be the same for all the Athenians (§ 59).**

Demosthenes' account continues at § 24, where he starts to discuss the law just
read by the grammateus. After a general praise of the statute, at § 25 he states that first
(edTov) there must be a dtayelgotovio about whether a new law is to be proposed
(mOTeQOV looLoTEOC €0TL VOUOG nowvOg) or the laws in force are considered sufficient.
This vote must be held €¢p” Upiv, which must be interpreted here as 'in the Assembly',
since the stage at which the nomothetai are summoned is still to come, and the word
duaryerpotovia is never used in Athenian sources for a vote by judges in court.”” After
this stage (peta tadta), if the Assembly votes that proposals for new legislation can be
introduced (v yelQOTOVAT €loPEQELY), it is however not permitted for anyone to enact
new statutes immediately (oUx €00Vg TOévaL mpooétaEav). The law orders that the
appointment of the nomothetai be discussed at the third meeting of the Assembly (and
does not allow legislation to be enacted at that time either). In the meantime whoever
wants to propose a new law must post it before the monument of the Eponymous
Heroes for everyone to read (toig fovAopévolg eiodpégely €xTiBévVaL ToVg VOUOUG
OO0V TOV EMOVILWV).

Up to this point the procedure prescribed by the law asked to be read out at § 20 is

quite clear. To submit new laws a vote about whether new legislation can be proposed

%9 The document inserted at that point is not authentic. See below pp. 206-13.
0 Cf. Staveley 1972: 84-5; MacDowell 1975: 70; Hansen 1977: 123-37: 124; Hansen 1985: 93-4;
Rhodes 2003: 126-7.
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must be held in the Assembly. If the decision is positive, copies of the proposals must
be placed before the monument of the Eponymous Heroes. At the third Assembly the
method for appointing nomothetai must be discussed, and, presumably, a decree of
appointment must be passed. In my discussion I have consistently used the plural,
speaking of 'proposals' for 'new laws'. That the preliminary vote must have been a
general vote, allowing, if positive, to propose laws in general, is clear from the clause
Toig Povhopévolg eiodégely éxtiBéval Tovg vopovg. This inference is confirmed by
IG VII 4254 11. 39-40: the Assembly prescribes in a decree that the pryfaneis submit a
piece of legislation €v Toig mpMTOLg VOpoOETaus, in the first available meeting of the
nomothetai. As soon as the procedure for new legislation was begun after a preliminary
vote, one had to submit a proposal to the nomothetai on behalf of the Assembly, but
there did not have to be another preliminary vote for that proposal. This implies that the
preliminary vote, if positive, would have allowed several proposals to be made, and was
therefore a general invitation to submit proposals.

What Demosthenes says about nomothesia up to this point is sufficiently clear. It
is equally important to pay attention to what Demosthenes does not say in this section.
At § 26 Demosthenes lists the violations committed by Timocrates: he did not place a
copy of his proposal before the Eponymous Heroes and did not therefore give the
Athenians a chance to read it. Most important, he did not observe the times prescribed
in the laws (0UT' Avéuetvev oVOEVA TOV TETAYUEVOV YOOVWOV €V TOlg VOUOLG): 'the
meeting of the Assembly at which you voted on the laws being on 11 Hekatombaion (€v
1) TOUG VOUOUG EmeyelQoTovioate, obong £vdexrdtn 10D éxatopfaudvog unvog),
he proposed his law on the 12" of the same month.'

What about the specific clause £&v 1) Tovg vOpovg émeyelpotoviioate at § 262
The key to understanding this clause is the meaning of émuyelpotoveiv. Scholars, under

the influence of the document at § 20-23, have always interpreted this sentence as
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referring to an émyelpotovial TOV vOumv, a general approval (confirmation) of all the
laws to be held every year on the 11" of the first prytany. Such an interpretation
however would imply that Demosthenes is alluding here in passing to a general, annual
vote on the laws, the key element of the procedure he is commenting on, after having
ignored it all through his account. I believe the verb should be interpreted in a less
specific way as 'to put a matter to the vote' and refers to the diayelpotovia described at
§ 24.

In the Demosthenic corpus the verb, or the substantive gmyelpotovia, occurs ten
times (excluding our case): it occurs twice in spurious documents of On the Crown
(Dem. 18.29 and 105), which cannot be used to determine its meaning. Moreover, six
other occurrences are in Demosthenes' Against Timocrates. The First Philippic (Dem.
4) and the speech Against Theocrines ([Dem.] 58) yield one each. Three are in the
document at Dem. 24.20-3. The remaining three occurrences in the Against Timocrates
refer to different contexts. At § 39 the verb is used in the document reporting the law of
Timocrates, and its wording is confirmed by § 84: the law prescribes that Tovg 8¢
TOO£OQOVG EMIYELQOTOVELY Emdvayreg, Otav T ®abotdvol PoAnton sureties for
their debt. The meaning in this context is clearly the etymological one: to put a
particular matter to the vote, in this case the approval of sureties.””' At § 50 the word
gmyewpotovia is used in a document that purports to be a law about supplication to the
Council or the Assembly on behalf of a debtor. The proedroi shall not allow an
grmmyewpotovia before the debtor has paid his debt. Whether authentic or not,”” this
document uses the word, again, with the simple etymological meaning 'a vote on' a
matter. Particularly useful is the occurrence of the verb at Dem. 4.30: émeidav &

ETLYELQOTOVITE TAG YVOUAG, OV VULV GpEoxt, xewotovioete. In this passage the

1 Cf. Rhodes 1981: 452, pace LSJ s.v. £myelQoTovE® 2.
2 The stichometry of the manuscript does not allow one to decide whether the document was part of the
Urexemplar or not. Cf. below pp. 34-5.
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action of 'putting proposals to vote' is followed by the approval (yelwpotovioete) of one
of them. As Gilbert A. Davies rightly pointed out 'there is no sound support for Liddell
and Scott's rendering ‘sanction by vote’: also tag yvouog means ‘all the proposals
before you,” i.e. my own and others which may be made; and they cannot all be
sanctioned.”” This particular meaning is the essential one, and is found also in the
Ath.Pol. At § 43.5 we read that in the sixth prytany the pryfaneis put to the vote whether
there shall be an ostracism or not (¢m 8¢ Thg €xtng moutaveiag [..] meQl TG
ootpaxodoiog émyelgotoviov dddaoLy, el doxel molelv 1) wi). At § 37.1 the
Thirty present two laws to the Council and order them to be put to the vote (vOuovug

glofveyrav gig tv foulv 800 xelebovteg myeipotovety).”

Rhodes singles out a
more specialized use of the verb (and of the connected substantive) meaning 'to confirm
a decision already taken'.*” The verb is used in this sense in regard to a particular vote
held in every kuria Assembly on whether the magistrates are satisfyingly performing
their duties or not. This vote is mentioned in Ath.Pol. 43.4, 61.2 and 61.4 and [Dem.]
58.27. However, it is clear that such a specialized meaning is secondary, and derived
from the primary one: 'to put a matter to the vote'. Ath.Pol. 55.4 makes this passage
clear; the dokimasia of the nine Archons is held in front of the Council, and then in a
tribunal. The procedure leads to an émyelpotovia in the Council, and to a Pfjdpog in
the tribunal (8{dwotv €v uev tf) Pourf] TV émepotoviov, €v 08 T Oaotnoim
™V Pfipov). Although the vote in the Council is technically speaking a vote of

confidence (a 'confirmation of a decision already taken'), it is apparent that the reason

3 Davies 1949 ad locum.

% Rhodes 1981: 452 singles out here a specific meaning 'vote in approval of'. von Fritz - Kapp 1950:183
stick to the more generic meaning 'put the matter to vote.' I believe with Rhodes that the context makes
clear that the two laws had to be approved; yet I do not think that we need to postulate a further technical
meaning here. The passage simply says that the Thirty ordered the Council to put a vote on the two laws.
That the outcome of the vote could not be anything else than approval is implied.

% Rhodes 1981: 452,523,619, 682, 686.
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for its name is that it is a 'vote on' the archons held by raising of hands. The main
meaning of £&mygLpoTovelv is simply 'to put a matter to the vote.**

Now, nothing in Demosthenes' account of the law on nomothesia points to any
other meaning for €myelpotovelv than 'put a matter to the vote'. At Dem. 24.24 he
describes, as we have seen, a diayelpotovio on whether new laws can be proposed or
not. After the vote, if positive, anyone could present proposals for new laws. The vote is
on JTOTEQOV €L00LOTEOG €0TL VOUOS ®owvos, whether a new law can be proposed, and
not a vote of approval of the 'code' of Athenian laws. The diayelpotovio was held in
two stages, at which voting by raising of hands followed each one of two questions: the
first question was probably 'Who thinks that a new law is to be brought in (eioolotéog
€otl vopog nowvoc)?' The second was therefore "'Who thinks that the existing laws are
sufficient (Goxelv oi xeipevor [vopoi])?*” This needs have nothing to do with a vote
of approval of the 'code' of law. A parallel for such a preliminary vote allowing
proposals is provided by the law on adeia discussed at § 45-6 of this speech: no
proposal is allowed about the condition of atimoi and debtors of the public treasury
unless a preliminary vote (with a quorum of six thousand) in the Assembly grants adeia
to consider such matters.

The obvious reading of £v 1) TOUg vOUOUG EmeyelpoTovioate at § 26 is therefore
‘at which you voted on the laws' (plural), meaning 'on whether laws can be proposed'.
Basically the same concept (in a different context) is expressed at Ath.Pol. 43.5 with
meQl TS 0oTEAR0Polag EmyelpoToviav dlddaaoLy, el doxel motelv 1) pi). The verb
gmeyelpotovioarte is only a brief way of describing the entire process described at §24,
and does not refer to a general vote of confidence on the 'code' of laws. This meaning is

found in our sources only in connection with the €émyelpotovio. TV AEy®V, and even

% The verb (or the connected substantive) appears thrice in Athenian inscriptions: in IG 1I* 24, SEG
21.528 and 41.51
7 Cf. Hansen 1977: 124; Hansen 1979-80: 94 n. 5; Hansen 1985: 365-8; Rhodes 1981: 126-7.
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in that case it is subordinated to the primary, generic meaning of 'putting the conduct of
the magistrates to the vote." Demosthenes here only refers, again, to a preliminary vote
about whether to allow proposals of new laws.

The last issue to discuss in relation to Demosthenes' account of the text read out at
§ 20 is the 'times prescribed by the laws' (§ 26 teTaypuévov yoOvVwV €v TOlg VOUOLG)
that Timocrates has not respected. "Times' had already been mentioned at § 18. At § 26
Demosthenes, as we have seen, lists the infractions committed by Timocrates. He does
not discuss here other provisions of the law; he just lists which provisions Timocrates
has not respected, and then tells the judges what he has done instead. Every violation in
the list corresponds to one of the clauses in the law presented at 25: the bills must be
published before the monument of the Eponymous Heroes for everybody to see and
make up their mind, while Timocrates has neither published his proposal nor allowed
the Athenians the chance to consider it. Moreover he did not respect the 'times'
prescribed by the law. Demosthenes is here alluding, again in passing, to something he
has already discussed: after the preliminary vote the appointment of nomothetai must be
discussed in the third Assembly (§ 25 v ToltnVv amédelEav éxninotav). These are
the tetayuévol xpovolr Demosthenes is alluding to. In fact, he proceeds to show how
Timocrates infringed this provision: the preliminary vote was held on the 11" of
Hekatombaion, and Timocrates enacted his law on the 12" of the same month, without
waiting for the third Assembly to discuss the appointment of the nomothetai. The GAAGL
in the middle of the sentence, creating a strong opposition between the teTaypévol
yoovol and Timocrates's behaviour grants this. Therefore, Demosthenes is not alluding
here to a provision of the law on nomothesia setting a compulsory vote on the 11" of
Hekatombaion. At § 28 Demosthenes emphasizes again that Timocrates' offence was to
propose that his law be enacted on the next day (&ypaypev avoLov vouoOetelv).

Demosthenes never states nor implies that there was a requirement to hold a vote about
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the laws on 11 Hekatombaion. If there was to be such a vote, he would have listed it
with the other provisions at § 25. Nothing in Demosthenes' account of nomothesia in
this section is inconsistent with the epigraphic evidence, which shows that one could
initiate the nomothesia procedure at any time of the year.

I will now discuss Demosthenes' account of the law read out at § 33, and I will
then compare my provisional results with the discussion of nomothesia in the Against
Leptines. After listing Timocrates' infractions the grammateus reads out (§ 27) a decree
summoning the nomothetai the day immediately after the preliminary vote, with the
excuse of the arrangements for the Panathenaia.”® The discussion of the procedural
infractions committed by Timocrates carries on to § 31. At § 32 Demosthenes closes
this section of his discussion and introduces a new topic, already anticipated at § 18:
Timocrates enacted a law that violates many other statutes. This, Demosthenes
anticipates, is illegal because a law prescribes that nobody can present new laws
contrary to existing ones. If one does, a public action can be brought against the
proposer (aAvayvwOL 8¢ pot Aafmv Toutovl TEMTOV TOV VOUOV, 05 OL0QeNONV o
£Q vOpov 00OV évavtiov giodégey, av O¢ Tig elopégn, Yoddeobaw nelever).™”
What is the relationship between this law and the one discussed at §§24-26? This law is
described by Demosthenes as new and different from the previous one (toutovi
mowTov Tov vouov). However, a law such as the one summarized here obviously
concerns legislation, and defines what the previous one ignored: it states what a new
law cannot contain, and provides a procedure to bring against new laws that do not

respect its provisions. Hansen rightly points out that 'nomos can mean anything from

one line of a law to complete legislation', and adduces as evidence of this the case of the

% This decree has been recently shown to be a forgery by Piérart 2000: 245-50. Rhodes 2003: 125 n. 8
does not rely on it in his argument. See below pp. 151-61 for a fuller analysis of this document.

%91 translate here neheteL with 'authorizes' since the verb in similar contexts does not mean 'orders' but
simply 'provides for it'. Athens did not know compulsory prosecution for any crime. Cf. Dem. 29.9 with
MacDowell 1989: 257-72 and MacDowell 2009: 46-7. See also Harris 2006: 131 for another example.
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Against Aristocrates, where at § 37 and 60 Demosthenes discusses as different laws two
texts that are found in the same inscription as part of a single statute (IG I’ 104 11. 26-29,
37-8).’” Therefore the law read out by the grammateus at § 33 of the Against
Timocrates is likely to be a further section of the legislation on nomothesia. The law
one would expect to find here would be one prohibiting anyone from proposing a law
that contradicts an existing one and providing public actions against an inexpedient law
if such a law is enacted by the nomothetai.

The account of the law at § 34 is consistent with what has been anticipated at §
32: Demosthenes again clearly states that one cannot pass a law contradicting other
statutes. Demosthenes adds that if anyone proposes such a law, he must repeal the
opposing laws to enact the new one (OU% €0 TOlG VFAQYOVOL VOUOLS EVAVTIOV
elopégeLy, €av ui Abom Tov mpoteQov xelpevov). Demosthenes proceeds to explain
the rationale behind this rule: this provision is necessary in order to let the judges cast a
righteous vote (mo@tov uev iv' vulv €7 ta dlnona YyneiCeobouw pet' evoePeiog). In
fact, if there were laws contradicting each other, the judges would not be able to make
decisions and would be forced to violate their pledge in the judicial oath to vote
according to the laws because they would have to follow one law and not follow another
law (§35)."' The lawgiver enacted such rules in order to protect the judges against this
hypothetical situation. The law just read out therefore prescribes that no law
contradicting existing statutes can be proposed, unless these statutes are repealed. If
anybody fails to follow these provisions, anyone can accuse him through a yooadn
vopov ur) émtidelov Oetvau.

Demosthenes also states here (ol €t mEOg ToUTE) that the lawgiver enacted

such provisions in order to make 'you' guardians of the laws (BovAduevog dpvAoxog

3% Hansen 1985: 359.
! See on judicial oath Harris 2006a: 157-81.
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VOGS TOV vOpwv xataotioot). The word vudg in forensic speeches can refer to the
judges only, or to the entire citizen body. Because he is describing how difficult it is to
render verdicts according to the oath, it is clear that here Vg refers explicitly to the
judges, those among the Athenians who swore the annual Heliastic Oath. However
Demosthenes in the following passage at § 37-8 seems to extend this claim to the people
of Athens as a whole: he lists many different safeguards of the laws, claiming that none
of them is in itself sufficient and concludes with: Tic oUv pOvVY pulaxi) ol duxaic
ral PEPoLOg TOV VOUWV; VUELS Oi TTOALOL.

In this section Demosthenes, following his claim that his audience are the real
guardians of the laws, provides, as we have seen, a list of 'insufficient' safeguards. Here
Demosthenes is no longer summarizing the provisions of the law read out at § 33. He is
just singling out all the mechanisms of control deployed through the procedure of
nomothesia, to reveal their weaknesses. There is no need therefore to attribute all these
mechanisms to the law at § 33.> Two of the mechanisms discussed here have already
been mentioned: the provision for publication of the proposals before the monument of
the Eponymous Heroes has been mentioned at § 25, and must have been contained in
the law read out at § 20. The provision granting everybody the right to bring a yoodn)
vopov pn émthdeov Oeivon is mentioned at § 32 and must have been the final
provision of the law read out at § 33, and possibly the last of the provisions on
nomothesia, providing a procedure for prosecuting whoever infringes any of the rules
previously stated. Demosthenes however mentions here a further safeguard: the election

of synegoroi (tovg ouvNYOEOLE, 0V¢ YewpoToVELTE). ™

He does not give many details
about their role, and simply points out that they might be ineffective, because somebody

could convince them to stay silent. We can assume however that such synegoroi must

32 pace Hansen 1985: 348.
393 Cf. Rubinstein 2000: 44.
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have been elected to speak in defence of the opposing laws that would have been
repealed before the enactment of a new one. There is in fact no need for elected
synegoroi speaking for the new law, since the proposer himself would have argued his
case in person. Such a function is consistent with the role of the four syndikoi elected
(onvtaw) to assist Leptines in defending his law (Dem. 20.146, 152, 153), whatever
the differences between the two cases and the two procedures followed.” At what point
of the procedure were they appointed? Scholl more than one century ago correctly
pointed out that the election in Athens was used only when experts were needed, and
this must be the case here.’” In our reconstruction such an observation carries even
greater weight, since, as we have seen, the preliminary vote opened the doors to any
proposal, and it was impossible before the 'third Assembly' to know what laws had been
proposed, and what opposing laws had therefore to be repealed. Electing the synegoroi
at any point before the 'third Assembly' would have been pointless, because it would not
have been possible to select experts of the laws to be repealed. Moreover, the very
mechanism of the publicity in front of the monument of the Eponymous Heroes in order
to let the Athenians make up their minds seems to be established explicitly in order to
have, at the 'third Assembly', candidates for the election of the synegoroi. To sum up,
the election of the synegoroi is likely to have happened at the 'third Assembly', together
with the appointment of the nomothetai. A provision about this was certainly contained
in the legislation on nomothesia, but it is impossible to tell whether it was part of the

section read out at § 20-3, or the section read out at § 33.

%% 1 do not discuss here the legal context of the Against Leptines, to which I plan to come back in a
separate essay. For various interpretations of what happened in that case see Wolff 1970: 35-7; Calabi
Limentani 1982: 357-368; Hansen 1979-80: 95-99 and 1985: 368-71. With Hansen I believe that the four
syndikoi were elected with that procedure in mind. The synegoroi are identified with the syndikoi also by
Scholl 1886: 109 and Wotke RE Suppl. 8.579. Pace Atkinson 1939: 110 and MacDowell 1975: 67.

395 He therefore athetized the final clause of the document at § 20-3 which set their election at the same
time as the preliminary vote, since electing experts before the proposals were published would have been
nonsense (Scholl 1886: 108). Cf. also Atkinson 1939: 113. MacDowell 1975: 67 reports Schéll's opinion,
but points out that in that first Assembly the people voted on the sections of the 'code' of laws, and
therefore synegoroi could be appointed that were experts of the particular section to revise. We have seen
that there is no reason to believe that an annual approval of the 'code' of laws ever existed.
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At this point our reconstruction of the Athenian nomothesia based on the Against
Timocrates seems to be consistent in itself and with the epigraphical material. We need
now to check it against the other Demosthenic speech written for a yoodpr) vopov un
¢mthdeov Ogivau: the Against Leptines 1 will concentrate on the summary of the
legislation on nomothesia (§ 93-4) provided immediately after the grammateus read out
the relevant law. That is the place where Demosthenes is more likely to give a faithful
picture of the law(s) about nomothesia.

At § 93 the speaker starts his account by claiming that it is clear to anyone who
has listened to the text of the law how excellent are Solon's provisions for the enactment
of new laws (0v 10OV [...] 6 ZOAWV TOVS VOPOUS MG ROADS rehevel TOEvaL). This
is consistent with Dem. 24.18 (megl TtV peAroOvtwv teBnoeobor vopwv) and 24
(moTeQov elooloTéog 0Tl VOUOGS ®atvog): the topic of the statute is the enactment of
new laws. Demosthenes also states that opposing laws must be repealed when enacting
a new law.* This provision is recalled at Dem. 24.32 and 34 as the main topic of the
law read out at § 33. The reasons given for this provision, mainly to avoid confusion for
the judges, are consistent in both speeches. Demosthenes then (§ 94) turns to stages of
the procedures prior to those just listed (xal O ToUTWV) and recalls that the proposals
must be first published before the Eponymous Heroes, as we know from Dem. 24.25
and 37. He then adds that the bills must be read 'often' in the Assembly by the
grammateus (nal T® yoaupotel magadodvar, todtov &' v Talg énminoiong
AVAYLYVOORELY, V' ERAOTOS VUMV Axovoag ToALAxLS). This rule is not found in the
Against Timocrates, but is confirmed by Din. 1.42 and supplies a further detail about

the procedure.

%% For the political context of this speech see Canevaro 2009.

%71 do not discuss here the identity of the nomothetai. This, together with the procedure for repealing
laws described in Demosthenes' speech Against Leptines and Aeschines' speech Against Ctesiphon (3.38-
40) will be the subject of a separate essay.
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It is easy to see that this short account is coherent with the reconstruction we have
drawn from the Against Timocrates. The two accounts are consistent with each other
and confirmed in some parts by the epigraphical material to provide the following rules:
1) a preliminary vote in the Assembly, at any point of the year, had to be held in order
to allow new laws to be proposed (Dem. 24.25); 2) the new proposals had to be posted
in front of the monument of the Eponymous Heroes (Dem. 24.25; 20.94); 3) the bills
had to be read out by the grammateus in each Assembly until the appointment of the
nomothetai, to allow everyone to make up their minds (Dem. 20.94); 4) in the third
Assembly after the preliminary vote, on the basis of the bills presented, the people had
to discuss the appointment of the nomothetai and pass a decree of appointment (Dem.
24.25; 20.92); 5) presumably in the same context expert synegoroi were elected to
defend those laws whose repeal was necessary for enacting the new laws (Dem. 24.36;
20.146); 6) opposing laws had to be repealed in order to be able to enact new laws
(Dem. 24.32, 34-5; Dem. 20.93); 7) if the proposer of a new law failed to abide by any
of these provisions, anyone could bring him to trial through a yoad1n vopov un
e¢mtndelov Betvar (Dem. 24.32).

This reconstruction must now be compared with the procedure laid down in the

two documents at § 20-3 and 33.
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4.1.1 Dem. 24.20-3: the procedure of nomothesia

EIIXEIPOTONIA NOM®ON.

"Eni 0¢ 1) mowtng moutaveiag Tf) Evoendtn €v 1@ dMuw, énedav ebEntan 6
®NOVE, EMmYELQOTOVIAV TOLELV TOV VOUMV, TIOMTOV UEV TTEQL TMV POVAEVTIROV,
delhTegov 8¢ TV nowv(V, eito. of #elvTan Toig Evvéa EoyovoLy, gita TV EAhwv
agQymv. 1N 0¢ yewpotovia €otw 1 mEotépa, Otm doxobowv doxelv ol vopouL ol
Bovhevtnol, 1) 8' voTéQA, BT i) BORODOLY- ElTAL TOV ROWVDV RATA TAVTE. TV
&' ¢myepoToviay gival TOV VOUMVY %OTO TOUS VOUOUS TOVG KEWWEVOUS. £V OF
TIVES TV VOUMV TOV REWEVOV AITOYELQOTOVNOMOL, TOVS TQUTAVELS, £’ DV AV
1] €myeLQOoTOoVIia YEVITOL, TTOLELY TTEQL TV ATTOYELQOTOVNOEVTWV TV TEAeVTALAV
TOV TOUOV EXHANOLDV- TOVG 0 TQOEDQOUGS, Ot AV TVYYAVWOL TQOEDQEVOVTES €V
tavT) T Exnlnola, xonuoatiCewv €mdvoryrneg mEMTOV UETA TO lEQO TEQL TV
vopoBetdv, »af' 6 T zobedodvror, xai meEQL TOL AQyvEiov, OmOBev Toig
vouoOétang £otawr TOUg Of vouoOétog elvar &x TOV OUOPOXOT®V TOV
NAMOOTHOV GEXOV. €0V O' Ol TTQUTAVELS ] TTOOMOL RATA TA YEYQOUUUEVA TNV
éxxhnotov 1) ol mEOEdQOL ] XONUATIOWOL RATA TO YEYQOUUUEVOL, OPEAeELV TOV
HEV TTOUTAVEWV EX00TOV YLhiag dpaxuag iepag th "AONva, TV 8¢ mEotdowv
gnootog OpelhéTm TeTTaQdrOVTA dooyuas iepag T TAONVAE. nol EvOelElg
avT®OV 0T 7EOG TOoVg Oeopobétag, nobdmep €4v Tic doyn Odelhwv TO
Onuootim- oi 6¢ Beopobétor Tovg EvdeLyBévTag eloayovImy eig TO dnaoTioLov
2ATO TOV VOROV, 1] uf avidvtov eig “AQEOV TAYoV, MG ®ATOADOVTES TV
EmavoeBwoly TV vOopmv. meo 0¢ Thg éxnAnotag 6 Pourduevog AOnvainv
entdétm mEoole TV EmwVvinwy yooyag TOvg VOUOUg ovg av Tof), dmwg av
7EOG TO MA00g TOV TEBEVTOV VoLV Yndiontar 6 dfjuog el Tod ¥dvou Toig
vopoOétoug. 6 8¢ TIBEIS TOV HOLVOV VOUOV AVayQAPos €ig AeDRmUO EXTIOETM
m60bev TOV EMWVOUWY donuégal, Emg av exxnlnoio yévnrot. aigelobal 0¢ xal
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[SNEEAN )

TOVG OVVATOAOYNOOUEVOUS TOV OfjLoV Tolg VOUOLS, Ol GV €V Tolg VORoBETaug
Movtar, mévte davopag €€ CAOnvatov  amdvtov, Th  évderdrn ToD

gratopfordvog unvog.

1 EITI XEIPOTONIAN S | 2 megt del. Scholl | 2-3 segl Tdv nowvdv A | 3 1) 8¢ xewgotovia S : 1 d'
¢myewpotovio A FY P | doydv susp. Dobree | 5 xowvdv codd. : Aowtdv Westermann : #0LvdV ®al
TV AAOV Sykutris | natd Tavtd F @ votd avtd S : not' avtd A (apostr. add. manus secunda) | 7
amoyelgotoviae A 'Y P (P émyewpotovia) | 9 tuyydvwor A P Schol. ad loc. : Toxwor S F Y |
maedoetovteg S Y | 10 tod om. S FY P I 11 tov om. A | 12 mouwor S FY P | nata td
mooyeyoaupéva A FY Pl 13 notd T yeyoappéva (mooyeyoouuéva F Y P) om. A | ddethery
TV codd. : 0pehovImv A | 15 Eotw avtdv A | 18 *AbBnvainv vopobetelv F 120 éntebéviov F
22 <> énnhnoio add. Dobree | 23 oiov A | 23-4 T} £vdendtn tod érnatopfardvog unvog del.

Schoell cf. 26

THE APPROVAL OF THE LAWS

On the eleventh day of the first prytany in the Assembly; after the herald says the
prayers, the approval of laws shall proceed as follows: first those laws concerning the
Council, second the general ones, then those concerning the nine archons and then
those of the other magistrates. First, those satisfied with the laws about the Council
will raise their hands and then those who are not satisfied, and later in the same way
they shall vote about the general statutes. The approval of laws shall be conducted
according to the existing laws. If some existing laws are rejected, the prytaneis in
whose term the voting takes place shall devote the last of the three Assemblies to
discussing the rejected laws; the chairmen of this Assembly shall, immediately after
the religious observances, put the question about the sessions of nomothetai and the
fund from which their payment is to be drawn. Only persons who have sworn the

judicial oath can be appointed as nomothetai. If the prytaneis do not convene the
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Assembly as above or the chairmen do not put the question in discussion, each
prytanis shall owe a thousand drachmas sacred to Athena and each chairman forty
drachmas sacred to Athena. And an endeixis shall be lodged with the thesmothetai as
in the case of anyone who holds office while in debt to the public treasury; and the
thesmothetai are to introduce the cases of those against whom information was given
to the court according to the law, otherwise they are not going to become members of
the Areopagus on the ground of obstructing the rectification of the laws. Before the
day of the Assembly any Athenian who wishes may display in front of the monument
of the Eponymous Heroes the laws he proposed, in order that the Assembly may vote
about the time allowed to the nomothetai with due regard to the number of the
proposed laws. Anyone proposing a new law shall write it on a white board and
display it in front of the Eponymous Heroes as many days as remain until the day of
the Assembly. The Assembly, on the eleventh of the month Hekatombaion, shall
elect five persons from all the Athenians who will defend the laws under repeal in

front of the nomothetai **

Stichometric calculations have shown that this document cannot have been part of

the Urexemplar of the speech. However, the scholia contain many remarks about the

text of this document that show that it was present in copies of the speech circulating in

late antiquity.”*

There are major differences between the document and Demosthenes' accounts in

this speech and in the Against Leptines. 1) The procedure described by Demosthenes is

one for enacting new laws, whereas the document provides for an annual vote of

approval of the entire 'code' of laws and for the rejection of some. 2) Demosthenes

% This translation is adapted from Arnaoutoglou 1998: 88-9.
39 1f, following Heath 2004: 132-83, we attribute many of these scholia to Menander, we can at least
keep the late 3" century AD as a terminus ante quem.
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describes a preliminary vote to allow new proposals (plural) to be made whereas the
document describes a vote of approval for the existing laws section by section. 3) The
document sets this vote of approval in the 11" day of the first prytany of every year and
provides, in case some laws are not approved, for the appointment of the nomothetai
following a discussion in 'the last of the three Assemblies'. Demosthenes, on the other
hand, supported by the epigraphical evidence, shows that the nomothetai could be
appointed at any point of the year. 4) The document provides for the election of five
synegoroi in the same Assembly on the 11" of the first prytany. Demosthenes, on the
other hand, implies that they were appointed later after the proposals for new laws were
presented. A closer analysis of the features of the document confirms that it cannot be
an authentic Athenian statute.

1) The expression 'after the herald says the prayers' (érteldav edENTAL O ®TQUE)
to indicate that a matter must be the first item on the agenda of an Assembly meeting,
just after the sacrifices, is unparalleled in Athenian inscriptions. The customary
expression, in Athens and elsewhere, was ueTd T i€Qd, 'after the sacrifices.”"

2) In the document we find the phrase émyelwpotoviav moletv TV vouwv. The
verb moLetv is in the active, but there is no subject for it. The subject should be the
proedroi or the people. Even if we assume that the subject is understood, the expression
is nevertheless unparalleled. In Athenian inscriptions the proedroi put to the vote
(¢mmmoiCelv), they never moielv yewpotoviav (or words derived from the same root),
it is always the Ofuog (or the fovAn) that (¢ru- or Owa-) votes by show of hands

(xewpotovioar).”'! In literary sources the verb used with yewpotoviov (or derivates) is

1% This expression is found in the document later at § 21. It was widespread in the Greek world. A search
in the PHI database yields 34 occurrences in Athenian inscriptions (e.g. IG II* 107.16; 185.8; 212.57; 238
fr. bc1.13-4), but 345 from the Aegean Islands and Crete, and 69 from Asia Minor. Tt ied refers to the
sacrifices, cf. Harris 2006: 91-2.

M Cf.e.g. IG11* 28.14,22-3; 211.5-6; 244.28 for the people, 244.10 for the Council.
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invariably 8{dw.’" It is easy to see where a later forger could find such an expression:
at § 25 Demosthenes writes ®ol TEQMTOV UEV €' VULV €moinoav dlayeLQoToviay.
However, the subject of €moinoov is there oi vopoi, specifically those about
nomothesia. The expression means 'and first the laws set a vote among you (in the
Assembly)', and in this sense is perfectly normal. The forger took it from this context
and misunderstood it.

3) The document describes the procedure for &myewpotoviar and orders the
confirmation TE®MTOV ULV mEQL TOV PovkevTin®v, delTtegov 8¢ TOV xOWdV, gita. ol
relviow Toig €vvéa Goyovoly, elta TV EMwv dey®v. Scholars have seen in these
categories the organization of the Athenian 'code' of laws. Laws would have been
grouped in these broad categories, in the Stoa Basileios or in the archives, according to
the official responsible for them.’”” The second part of the Ath.Pol. would be based on
the actual arrangement of the laws of Athens, and would confirm the content of the

document.*™*

MacDowell has also, accordingly, argued that if the laws were arranged
according to the officials in charge of them, then the category t@®v ®owv®v cannot refer
to laws common to all citizens, but must refer to laws common to all the officials.

This is not the place to discuss the hypothesis of a 'code' of laws arranged by the
names of the competent officials. I shall limit myself to pointing out a few difficulties in

the text of the document. First, the grammar of the clause does not work: the clause

gmyelpotoviav molelv Tv vOuwv requires a genitive of category, and meQl T®V

312 Cf. for the 5™ and 4™ century Aeschin. 3.39, Dem. 24.25, 50, 22.9 and Ath.Pol. 43.5, 55.4. They
confirm that the correct verb is 0{dwu. The only exception seems to be Dem. 21.6, where we find
notoyeotToviay 0 dfuog émotioato. However xatayelwgotovia in this case does not mean simply a
vote, it means a vote of censure in a probole, although without legal effects (see Harris 2008: 79). The
expression therefore does not mean, as in all the other cases, 'to put a matter to the vote', but ‘to
condemn'. wolelv with xelpotovia becomes common in later periods. Cf. e.g. Plut. Nicias 12.5; Paus. Att.
Att.On. 1.9; Didymus Caecus, Comm. 2.256; Lib. Orat. 15.5; Socr. Schol. Hist. 2.24,6.14 etc.

313 Cf. Scholl 1886: 85-95; Kahrstedt 1938: 11; Ruschenbusch 1966: 27-31; MacDowell 1975: 67; Rhodes
1981: 33-9; Sickinger 1999: 149-50.

314 Cf. the essays quoted in the note above and in particular Rhodes 1981: 33-4. This correspondence is
not beyond doubt. For the arrangement of the second part of the Ath.Pol. see also Hansen 1974: 10-12
and Harris 2006: 30-2.
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Bouvhevtiv®v (‘make a vote of confirmation about the laws about the bouleutic [sc.

laws]') as it stands does not make any sense.’"

Moreover TV GAlwv GQYOV as it
stands recalls the €myelpotovio TV AQyY®V, a procedure that has nothing to do with
an approval of the Athenian 'code of laws', and is, unlike this procedure, well attested
(cf. Ath.Pol43.4, 61.2 and 614 and [Dem.] 58.27). Scholl, in order to save the
provision, proposes that T®v @y ®V is haplography for TV T®V AYOV.

A second difficulty is in the next sentence (1] 0¢ yelpotTovio. £€0Tw 1) TEOTEQQ,
&1 donodowv dgxelv ol vopor ol Bovievtinot, 1) &' VoTéga, HTp W) doxodouy- elta
TOV ®owvhv xata tavtd). The document spells out the procedure of approval, but
stops with the 'common laws' and does not say anything about the last two categories.
Their absence from the description of the actual procedure points to an interpretation of
the last categories not as subdivisions of the 'code' of laws, but rather as an actual
g¢myewpotoviar of the officials, which has nothing to do with the legislation on
nomothesia.’*’

The third difficulty is that later in the document we read that €é0v 0¢ Tiveg TdOV
VoUWV TOV ®eEWEVOV dmoyelpotovnOmol ('if some existing laws are rejected'), a later
Assembly must discuss the appointment of the nomothetai meQL TOV
amoyelpotovnOévtwy. This passage refers to actual laws rejected in the annual vote of
approval, but the document provides only for approval of macro-sections of the 'code’'.
When and how 'were some of the existing laws rejected (tiveg TV VOpWV TOV
®REWWEVOV AmoyelpotovnO®mot)? One might argue that the Athenians voted on every
single law section by section, but this would have taken far longer than one meeting of
the Assembly. A further, general difficulty in accepting a vote kapitelweise is that we

never find in our sources, neither literary nor epigraphic, any mention of such

15 Scholl 1886: 86, in order to save the provision, has athetized mel.
?16 This was already noted by Westermann 1850: 14.
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categories. If these categories were listed and spelt out every year in the Assembly, we
would expect the Athenians to be generally aware of them, and the orators to refer to
them in order to make the statutes mentioned easily recognized. Instead, we find
vopovg tehwvirolg (Dem. 24.101), povirovg vopoug (Dem. 23.51), a petaAinov
vopov (Dem. 37.35), éumogirovg vopovg (Dem. 35.3), megl dtoOnrdv vopovs (Hyp.
3.17), a mepl thg noannyopiog vopov (Isoc. 20.3), a mepi thg doylog vouov (Dem.
57.32), but never a single mention of any of the categories found in the document.’"’

4) The next clause in the document, TV &' &myglQoTOVIOV ElVaL TOV VoUWV
1OTO TOVS VOHOUS TOVUG AELUEVOUG, is otiose. The document reports the statute about
the émyelpotovio. TV vOpwv, and it lays down the procedure for approval. Thus there
is no point in specifying that the vote of approval is given ®xotd TOUg VOUOUGS TOVG
®nepévoug: either there were no pre-existing laws on the topic, or the new procedure
overrode them. The rule therefore makes no sense.’'®

5) The next sentence provides that in case any of the laws is rejected, the
prytaneis must schedule the discussion of the rejected laws thv tehevtalov TV TOLOHV
gxxuhnol®v. Such an expression (or similar) is unparalleled in Athenian inscriptions and
has troubled many scholars. Its meaning seems to be clear: it specifies a total of three
Assemblies that were held, presumably, every prytany, and prescribes that discussion on
the rejected laws must be scheduled for the third of these meetings in the first prytany.
However Ath.Pol. 43.3 clearly states that oi 8¢ mputavelovteg [...Jouvdyovorv [...]
Tov 8¢ Ofjuov tetpdng Thg movtavelog éxdotng. Hansen and Mitchel’ have
proposed that the system of four meetings of the Assembly every prytany must be dated
later than this speech, as late as about 350 BCE, and previously, in accordance with the

document, there were only three meetings per prytany. Demosthenes (§ 25) however

37 A forthcoming essay by E. M. Harris provides more examples and shows that Athenian laws were
organized not by procedure but by substantive content.

% The same remarks have been made by Westermann 1850: 19 and Scholl 1886: 99-100.

" Hansen - Mitchel 1984: 13-19.
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states that the discussion about the appointment of the nomothetai must be held tnv
toltv [...] éxnAnotav. Scholl rightly noted that in Athenian inscriptions &ig TNV
TOOTNV éxxAnolov always refers to the following Assembly (e.g. IG II* 103 1. 14) and
therefore v toitv [...] éxxdnoiov must refer to the third Assembly after the first
one.”® This would confirm the figure of four Assemblies per prytany provided by the
Ath.Pol.

Hansen tries to refute Scholl's argument by pointing out that the Greeks usually
counted inclusively, and the fact that Tv mo®TVv éxxAnolav means 'the following
Assembly' does not prove that tv dgvtépav éxxAnoiov means 'the second Assembly'
after the original one. I doubt whether such an ambiguity would have been acceptable in
official language: if Hansen is right, ideally it would have been possible to refer to the
'following Assembly' both with v mowTtnv éxxinotav and Tnv devtéQav
éuxhnotov, and this second expression would have meant both 'the following
Assembly' and 'the second Assembly' after the original one. No evidence supports this
implausible hypothesis. Moreover at Dem. 20.94 we read that the bills had to be read
many times (OAAGxLS) in the Assembly. One could not call one meeting of the
Assembly, or even two, 'many times'. It would require at least three meetings. Moreover
Din. 142 states that Demosthenes petéyoage xoi peteoxnebale tov vopov (his
trierarchic law) »a0” éxdotnv éxxlnoiov. Again, I find it hard to believe that éxdotnv
éxxhnolav can refer to one, or even two (it would have been éxatépav) meetings of
the Assembly. Hansen counters this argument by claiming that in the first case the
procedure was probably a different one, and in the second the number of Assemblies per
prytany had already been changed. However, Demosthenes' wording clearly points to
'the third Assembly' after the original one. The document is clearly in disagreement with

the orator. Scholl tried to solve this difficulty by hypothesizing that tv tehevtaiov

20 Scholl 1886: 101.
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TOV TOLOV ExrAnol®v might mean 'the last of the three (remaining) Assemblies'. But
this interpretation strains the Greek and is less satisfactory than the straightforward
reading of the phrase.

However, an alternative solution exists. If we look at the scholia to this passage
(24.20 Dilts) we read xata pfvo tEelg éxnAnotag €mowodvto, and then a list of
typical days for Assemblies that is confirmed by the epigraphical evidence.”' This piece
of information is found also in Schol.Dem. 18.73, 19.123, 154 Dilts, Schol.Aesch. 1.60,
3.24 Schultz, Schol Ar. Ac.19, Phot. s.v. nvpta éxxAnoia. All these texts are likely to
derive from an independent source which was, as the widespread attestations show, well
known from at least the 2" century AD (Harpocration s.v. oc0yxAntog éxxAnoio
provides the terminus ante quem). A later forger, independently aware of this piece of
information and faced with Tnv toltnv [...] éxxAnoiov in Demosthenes' account, might
have easily concluded that the orator was referring to the third Assembly of the month.
Yet this is not what Demosthenes says. He states that the discussion about the
appointment of the nomothetai is to take place at the third meeting of the Assembly
after the initial vote to allow new legislation: no sooner, no later.

6) The date at the beginning of the document is given according to the bouleutic
calendar, whereas at the end we find 'on the eleventh of the month Hekatombaion',
which follows the festival calendar. However in the fourth century we never find the
date expressed according to the festival calendar in inscriptions before 341/0.*** This
law, if authentic, would have been enacted at the end of the fifth or at the beginning of
the fourth century. The speech itself dates from the 350s. The presence of a date

expressed according to the festival calendar is unacceptable.’

2! Harris 1991: 325-41. Hansen 1987: 35-50 claims that the information applies only to the period of the
twelve tribes but see Harris 2006: 118-120.

22 G 11” 229.4-5. Cf. Henry 1977: 37.

32 Harris 2006: 104 n. 5; Hansen 1993: 99-113 at 101-2.
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8) There follows a long section about the penalties for prytaneis, proedroi, and
thesmothetai who do not perform their duties. Afterwards the document requires that
copies of the proposals be placed before the monument of the Eponymous Heroes, in
order to allow the people to assess the time needed by the nomothetai and appoint them
accordingly. The last provision deals with the election (aipetoBar) of advocates of the
laws to be repealed (Tovg ovvamohoynoouévoug toig vopols). We have seen above
that the rationale for the election of advocates of the laws would require them to be
chosen when the laws to be repealed are known, that is 'in the third Assembly'. One
could not know what opposing laws (if any) were to be repealed until after the proposals
for new laws were made at subsequent meetings of the Assembly.”* In the document
they are nevertheless appointed tf) évOerdtn tod éxatopfondvog unvog. Scholl, in
order to solve this problem, has proposed to athetize the indication of the date. Such an
emendation is not acceptable unless the document's authenticity can be independently
confirmed.

9) Demosthenes at § 36 calls the advocates of a law ouvvnyogovg. At Dem.
20.146 he calls them oUvduxol. Both these terms are attested in contemporary Athenian
inscriptions.”” Instead, the participle ovvamoAOYNCOUEVOUS or any other form of the
verb ouvamoloyéopal are unattested in Attic inscriptions. The two words employed by
Demosthenes are technical terms, yet the participle in the document, where we should
expect official language, is not.*

The person who composed the document at Dem. 24.20-23 was a skilful forger,

one who knew the Attic orators and possibly had access to a lexicon or commentary.

34 Cf. above pp. 129-30 and 133.

3 ghvdwog is found in inscriptions up to the end of the fourth century in SEG 3.117.7; 42.217.8-9;
GRBS 26:165.49.5; 51.17. ovviyyogog is found in IG I1° 1183.14; 1237.32; 1251.10-1; 11l App. 38.6-7;
Ziebarth, Neue Verfluchungstafeln, SPAW 1 (1934) 2.2; SEG 44.226.6, 10; 28.103.41-2. For differences
between the two terms, and the overlap in their application see Rubinstein 2000: 43-5.

326 Participles of ovvamoloyéopan are found in fourth-century prose only at Dem. 25.56; Hyp. 1.10;
Lycurg. 1.138. They are never employed as technical terms but simply mean 'one who joins in mounting
one's defence'. It is also interesting that the verb is found in the Demosthenic corpus only in two other
places: Dem. 24.157, 159, both in the speech where we find the document.
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Whatever he knew, the document is not consistent with Demosthenes' accounts in
Against Leptines and Against Timocrates and contains features that find no parallel in

contemporary documents.
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4.1.2 Dem. 24.33: nomothesia and opposing laws

NOMOZX.

Tov 8¢ vopwv TV xelpévaov W) €Eetvon Aboal undéva, €av w €v vopobétalg.
tote &' EEelvan T Povhopéve *ABOMvaimv Avety, étegov TBéviL avl' dtov av
AOY. Ouaxelpotoviav 08 molelv ToUg TEOEOQOUS TEQL TOUTWV TOV VOUWY,
TOMTOV pEv mEQL TOD xewpévovu, &b doxel émTNdelog sivor TG SMup T
"AOnvaiwv 1} ol, €merta mepl ToD TBeuEVOL. OmOTEQOV ' AV YELQOTOVIICWOLY
oi vopoOétat, Todtov niplov eivar. évavtiov 8¢ vopov ur £Eeivan TiOévar Tdv
VOUWV TOV ®rEWWEVDV undevi. €av 8¢ Tig ADoAS TLVA TOV VOUWOV TOV REWUEVOV
gregov avton W) Emtndetov T® MU T *Adnvaiwv ij évaviiov tdv relpévov
T, TOG YOAPAS eivar %ot adTod %ot TOV VOpov Og xettar €4v TG pi

¢mtndeov 01 vopov.

4 t® *ABnvaiwv codd. : T *ABOnvain S | 5 todTtov tov ®OoLov S | 6-7 undevi - xetpuévwv om. P

add. in marg. | 7 avuf) codd. : avuitBf) ST | 8 i) om. S*|

It is prohibited to repeal any existing law except at a session of nomothetai. And
then, any Athenian who wishes to repeal a law shall propose a new law to replace the
one repealed. And the chairmen shall take a vote by show of hands about those laws,
first about the existing one, if it seems that the law is advantageous to the Athenians
or not, and then about the proposed one. The law which the nomothetai vote for shall
be the valid one. It is not allowed to introduce a law in conflict with existing laws,
and if anyone, having repealed an existing law, proposes a new law not advantageous

for the Athenians or in conflict with any of the existing laws, indictments shall be
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lodged against him according to the existing law regarding the proposer of an

unsuitable law.*?’

The stichometry shows that this document was not present in the Urexemplar of
the speech. The scholia provide comments on the document, which show that it was
present in manuscripts circulating in late antiquity.

Demosthenes, both in his adjacent summary (§ 32-5) and in his summary of the
law about nomothesia in the Against Leptines (Dem. 20.93-4), clearly states that the
statute supposed to be read here by the grammateus ordered that those who proposed
new laws according to the procedure previously described had to propose the repeal of
any contradictory law. If they failed to do so, they were liable to a yoodr) vOpov un
¢mtndelov Oetval. This document instead provides a procedure for repealing existing
laws to which Demosthenes never refers, and orders that those who repeal a law have to
propose a new law in its place. This reverses the order of the procedure's steps in
Demosthenes' paraphrase. If the law proposed to replace the existing law contradicted
existing statutes, the repeal of those laws had to be proposed too. This procedure has
nothing to do with the straightforward provisions summarized by Demosthenes.

Moreover, the document's content is contradictory, and some of its features reveal
that it cannot be a genuine document.

1) The document contradicts itself; in its first sentence it states that 'it is
prohibited to repeal any existing law except at a session of nomothetai',*® but in its last
sentence it provides a different way to do it, through a yoadn vopov pn émrtideiov
Oetvou, which had to be heard by judges, not nomothetai. That a yoodpr vOpov uy

e¢mtndelov Oelvau, if successful, resulted in the repeal of the law enacted by the

7 This translation is adapted from Arnaoutoglou 1998: 89-91.

8 The forger might have been misled by Dem. 3.10. This passage mentions the possibility of appointing
nomothetai for the sole purpose of repealing laws, but his language makes it clear that their normal
function was to ratify laws and that his own proposal would have been an innovation.
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defendant, is witnessed by the very existence of the speeches Against Timocrates and
Against Leptines. In fact, we know that the charge brought by Apsephion was
successful and resulted in the repeal of Leptines' law.” Both cases were heard by
judges, not by a panel of nomothetai.**

2) The sentence 'the chairmen shall take a vote by show of hands about those
laws' (Siaxewpotovioy 8¢ molelv TOVg TQOEOQOVUS TEQL TOUTWV TMOV VOUWV) is
unparalleled. In all our sources the proedroi always give (d1d6vaL) a diayelpotoviav.
This expression derives, again, from § 25 (ol ;medTov pev €' vulv €moinoov
Owayewpotoviav: ‘and first the laws set a vote among you'), where the subject was
however the laws on nomothesia.

3) At § 32 Demosthenes states that the law about to be read by the grammateus, in
case someone enacts a law in contrast with existing statutes, yoadpeoBouw xelevel. This
expression means that the law permits anyone to bring a public action and lays down the

procedure for it.”*'

The document on the other hand does not lay down any procedure,
but states that if one enacts a law in contrast with existing statutes and does not repeal
them, the yoadal 'shall be lodged against him according to the existing law regarding
the proposer of an unsuitable law.' Instead of describing the proper procedure, the

document refers to a further law: TOov vopov 0g x«eltar €4v tig pi €mrtndelov Of

VOUOV.

2% See Dio Chrys. 31.128 with Harris 2008: 20-21.

330 The orator addresses the audience with the words &vdpec duwaotal at Dem. 20.1, 15, 29, 36, 45, 55,
64,67,69,79,87,95;24.1,19,24,43,51, 64,72, 111, 113, 121, 122, 123, 124, 125, 130, 134, 136, 139,
140, 142, 143, 144, 145, 146, 147, 151, 152, 153, 154, 167, 200, 212. Hansen 1985: 350 postulates that
during the first year after its enactment a law was not fully in force, but had an intermediate status, and
could be repealed in a tribunal. After one year it became one TV ¢ VOUWV TOV REWEVWV, a part of the
'code’, and could be repealed only by the nomothetai. This seems to me to explain ignotum per ignotius.
This intermediate status is clearly excluded by the law of Diokles, quoted and discussed at Dem. 24 .42-4,
which states that Tovg vOpoug [...] Tovg 8¢ pet’ Eldxdeidnv tebévrag »ai 10 howmov tfepévoug
#vplovg givar amd Thg Huéoag Ng Exaotog £té0n. This document was, according to the stichometry,
part of the Urexemplar (see p. 34), and Hansen 1990 himself accepts it as an authentic statute. Cf. below
pp. 173-80.

31 Cf. Dem. 29.9 with MacDowell 1989: 257-72, MacDowell 2009: 46-7. Demosthenes obviously does
not mean that the law 'orders' the prosecution of the law's proposer.
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The provisions described in this document are quite inconsistent with
Demosthenes' accounts of nomothesia in the Against Leptines and Against Timocrates.
They are also contradictory, and one phrase finds no parallel in contemporary
inscriptions. Moreover there is no reason to believe that the additional information
found in the inserted document that is not found in the accompanying summary derives
from an independent source and is reliable. The disagreements between the document
and the orator's account can be more likely explained as due to clumsy composition

from the orator's words.
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4.2 Dem. 24.27: Epicrates' decree
YHPIZEMA
‘Eni thg Havdovidog modtng, évdexdtn tiig mouvtaveios, 'Emxodtng elnev,
Omwg Ov T tegd OUMTaL ®ai 1) drolxnoLg iravy) yévntow xal €l Tivog €vOel mpog
ta [TovaOfvawa drown0f), tovg moutdvelg tovg thg ITavdiovidog rabicon
vouoOétag abowov, Tovg O vouobétag eivaw £va nol yMovg éx TOV

OUOUOROTWV, OUVVOUOOETELY 08 nal TNV FOVANV.

YHPIEMA TIMOKPATOYZ S° | 'Emnrodtg A Y Schol. ad loc. : Tywoxgdtng S F P | og
rdhhoto ante OOnTow add. Schoell cf. 28 | g 1 drolunoig S | mpoodet A | Tovg ante mEUTAveELg

om. A

During the first Pandionis, on the eleventh of the prytany, Epicrates proposed: in
order that the sacrifices may be offered, the funds for them may be sufficient, and if
anything is needed for the Panathenaea funds may be provided, the prytaneis from
Pandionis should have the nomothetai meet tomorrow, there should be 1001
nomothetai from those who have sworn the oath and they should pass laws in

conjunction with the Council.

The stichometry has shown that this document cannot have been part of the
Urexemplar of the speech. It has therefore been inserted at a later date, but early enough
to allow the name Epikrates to appear in the scholia ad locum (24.27 Dilts).

In the passage preceding the document Demosthenes discussed the regulations on
nomothesia and explained the correct procedure for passing new legislation. In
particular, he points out that the discussion about the actual appointment of the

nomothetai must happen in the 'third Assembly' after the preliminary vote on
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nomothesia, and the nomothetai must be appointed even later. At § 26 he states that the
law of Timocrates has been enacted on the 12" of Hekatombaion, the very day after the
preliminary vote. Timocrates has not respected the times required by the law. Moreover,
on the 12" of Hekatombaion the Athenians celebrate the feast of the Cronia, and
therefore the Council is adjourned (xoi O TadT Adepévng ThHe POVATG).
Nevertheless Timocrates, with others involved in the plot (peta TV Vplv
gmpovlevdvimv), contrived to summon the nomothetai by decree on that date with the
pretext of the Panathenaia. Demosthenes then asks the grammateus to read out the
decree (§ 27), in order to show the judges that 'they' (Timocrates and his allies) did not
leave anything to chance, and deliberately plotted to violate the regulations about
nomothesia. After the decree is read out, at § 28, the orator wants the judges to notice
how ingeniously the proposer of the decree (0 yoddwv avt0), with the excuse of
financial needs and of the approaching Panathenaia (T1jv dtolxnowv ot TO Th)g £€00THG
TQOOTNOAUEVOS HOTETELYOV), ignored the times prescribed by the law and ordered to
legislate tomorrow' (avoLov vouoOeteiv). Demosthenes immediately dismisses the
reason for summoning the nomothetai provided in the decree. They are summoned oUy,
v g ®dAMota YEvoLTo L TV el TV €0QThVv. These words seem to be modelled
on and parody those of the actual decree: we find in contemporary inscriptions
expressions such as émwg av T AOnvar 1 Ouoto g xadhiot[n M Havadnvaiolg
toig plmgols (Agora 16.55 1. 5-6 ), dmwg G]v g rdAM[o]ta yiyv[wvTor Ta
Aovioro T Oedr (IG 11* 712 11. 9-11), érwg v 1 Ovcia yiyvnton o¢ karriotn (SEG
28.103 11. 5-6), or dmiwg Mg vGAMoTa YévnTol ta Atovo[olwe (IG IT° 1186 11. 10-11).*
Something similar is likely to have been in the decree. Demosthenes then states what he

believes to be the true reason for such a decree, namely to enact the law of Timocrates

32 See also Piérart 2000: 246, who believes however that 'la formule qui figurait dans le décret est
indiquée sans doute possible par Démosthene lui-méme'. These words therefore would not be modelled
on the decree; they would be the very words of the decree.
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(he uses the plural avtoig: 'for them', 'that law of theirs') without anyone being aware of
it and therefore without opposition. At § 29 Demosthenes proves his allegations by
pointing out that no business concerning the finances and the festival was dealt with the
day after, and Typwoxdtng oVTOOL RATA TOAANV THoUylav EVOUOoOETEL.

This account makes clear what must have been the content of the decree: it was
passed on the 11" of Hekatombaion, and summoned the nomothetai for the day after
(aboLov) to deal with the re-allocation of part of the city budget in order to fund any
last-minute costs of the Panathenaia.’”® The procedure is well known: the city budget
(droixnolg) was at this time pre-allocated in fixed quotas, and this division was called
peowopos. The peouopnog was fixed by law, and therefore could not be modified by
decree. When extraordinary expenses arose, the Assembly decreed the appointment of
the nomothetai in order to modify temporarily the peolopodg and allocate part of the city
budget to these extraordinary expenses.” Such a procedure is attested in contemporary
inscriptions: /G II* 222, IG 1I* 330 and IG VII 4254 are honorary decrees that require
the Assembly to make extraordinary expenditures and ask the nomothetai to modify the
MeQLopOg in order to increase the Assembly's allowance, so that these expenses can be
covered. /G VII 4253 moreover honours Phanodemus for having legislated correctly
about the sacrifices and the festival of Amphiaraus (1. 10-5: ®0A®g ®oi GLAoTipMC
vevopobétnrev meQl O 1eQov 10D Apdlogdov Ommwg GV 1] TE MEVTETNOIS MG
ndAAoT) ylyvnton xol oi dhhar Buoiar toilg Oeoig tolg &v TAL lepdl TOD
Audprapdov). He is honoured for having correctly performed the same procedure
followed in this decree. This is why Demosthenes states twice that the decree

(allegedly) concerned the Ooixnolg and the Panathenaia (§ 28: tnv dtoixnolv xai tO

33 This is the meaning of dtoixnoig. See Stroud 1998: 81: 'a general fund in the financial administration
of the polis, which was not otherwise targeted for individual use'.
334 Cf. Rhodes 1972: 50 n. 1, 101.
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g £00TRg moootnoduevog wotemelyov; § 29: Tig OloNoEmS %ol TOV
[Moavadnvaionv).

The orator's account also implies that the proposer of this decree was not
Timocrates: at § 26 he contrives his plan petd Tdv Vuiv émPovievoviwy, at § 28 the
proposer of the decree is called generically 0 yod¢dpwv avT0, and the aim of the decree
is to enact the law avtoig (‘for them', 'of theirs') without opposition. When the subject is
again Timocrates in person, Demosthenes clearly states it (at § 29: Twpwoxgding
oVUTOOol).

A close analysis of the document shows that many of its features either betray
clumsy rewording of the orator's paraphrase or are inconsistent with the language and
terminology of contemporary inscriptions. The document starts with a very short
prescript (Em tfig ITavdovidog modtng, évoerdtn tig moutaveiog, Emnodtng
eimev), dating the decree to the 11™ of the first prytany, that is to the 11" of
Hekatombaion, the first month of the year, since at this time the archon-year and the
Council-year coincided. Demosthenes provides this date at § 26. However, we do not
find anywhere in the speech the indication of the tribe in prytany, and the inscriptions at
the moment do not allow us to confirm or to deny that in 354/3 that tribe was Pandionis.
The same prescript (except for the fact that the date is there the 12" instead of the 11™)
is also found in the two documents allegedly reporting the law of Timocrates at § 39-40
and 71: both, according to the stichometry, part of the Urexemplar. The second of these
documents also gives the name of the chairman of the proedroi. The difficulty in
accepting both the name of the chairman and the Pandionis tribe, and therefore the

335 Here it will suffice to

reliability of this information will be discussed in that context.
say that the prescript in this form lacks many standard features. The normal formula of

dating at this time was €7 THg ---{00¢ + ordinal + mQutaveiog and ordinal of the day +

35 Cf. below pp. 169-71.
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movtaveiag,”® usually but not invariably (e.g. IG II* 127 11. 4-7) with the name of the
chairman of the proedroi in the middle. Thus the dating formula that we find in the
document lacks at least the word moutaveiog after the first ordinal. Yet such an
arrangement is not unparalleled: cf. én[i] Tig Eoey[0Inido[c évatng] UG II* 114 1. 1,
the space at the end of the line is too short for moutaveiog),”” émi thg Arapavtidog
évatng (IG II* 218 11. 3-4), €m thg Aiynidog dexdang: tetdot[nt TIfg movtaveiog
(IG 11’ 224 11. 3-4). However, even if we accept the wording of the dating formula, the
prescript still lacks the names of the archon, the secretary, and the chairman of the
proedroi, and the enactment formula. Often Athenian inscriptions of this period lack
some of the formulas providing this information, but they never lack so many and such
fundamental ones. To sum up, we cannot at this stage confirm or reject the date
provided in the document, but we do know that its prescript cannot be the full one.
Either it has been forged at a later date, or it is an extract of the authentic prescript.’®
And even in this case, it can hardly prove the authenticity of the document, since the
same information is provided in the two documents reporting the law of Timocrates (§
39-40 and 71), present in the text since the Urexemplar and the likely source of the
information.*

More striking is the clause Omwg Gv TO legd OiMTanL ®ai 1 drolxnolg iravi
vévnrat. O0mton is not unparalleled in Athenian inscriptions, but it is very infrequent.
We find it only twice: 8Teos Gv T HpakAel Téd év Akpidt Tpdoodos Mt cog
TAeioTn kai 1) Bucia BUnTal cog kaAAioTn (SEG 28.103 1I. 19-20) and Smreos &v

T& Te MpobUpaTa BunTal & eEnyetar EUBU[8]n[u]os iepets TO AokAnmio kai 1

36 Cf. Henry 1977: 217.

W Cf. Scholl 1886: 120.

338 Scholl 1886: 119-21 comes to the same conclusion.
339 Cf. below pp. 168-9
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&AAn Bucia ylyvnTal Umép 10 Sfjuo To AbBnvaicov (IG II* 47 1. 25).** The orator's
account, as we have seen, suggests that the expression needed here would involve g
#GMMota, and possibly the verb yiyvopar.*' SEG 28.103 11. 19-20 quoted above would
be a good example. Even more standard, and perfectly consistent with Demosthenes'
words, is the formula found earlier in the same inscription (SEG 28.103 11. 5-6: dmwg
av 1 Bvoio ylyvntow @g xorhiotn) and in Agora 16.55 1. 5-6 (a law on the
Panathenaia of 336/5: 6mtwg av T AOnvar 1) Ovoio dg xarhiot[n M Havadnvaiolg
tolg uJtEoic). A further example is the decree honouring Phanodemus (/G VII 4253 11.
13-4: dmwg Qv 1] Te MEVTETNEIS OC ®AAMOoTY YiyvnTor zol ai dlhar Bvoion Tolg
Beoig toig €v T lepdL ToD Audragdov). More generic formulas like mmg Alv g
ndMM[o]ta yiyvwvtar ta Aoviola T Oedr (IG 117 712 11. 9-11) and 6mwg dg
rGAoto yévnron Td Atovi[o]we (IG 117 1186 11. 10-11) would match Demosthenes'
paraphrase even better. His account in fact always mentions the dioixnolg and
Panathenaia, but never refers specifically to sacrifices. Demosthenes clearly states at §
29 that the nomothetai were summoned 7eQlL HEV TOUTMV, THS dLOWNOEWS %Al TOV
I[MovaOnvaiov. At any rate, Demosthenes' wording here is consistent with many
inscriptions and indicates that the formula in the decree must have involved the words
¢ ®GMota.* Its absence casts doubts on the authenticity of the document.

The expression 1 dtolxnolg ixavn yévntow is unparalleled and incorrect. It is
probably due to clumsy paraphrasing of Demosthenes' words at § 28 and 29. As we
have seen above, Demosthenes uses 0L0ixnolg to allude to a very specific procedure for
modifying the merismos of the city-budget. dioixnoig is often found in contemporary

inscriptions and in the orators, and its generic meaning is 'general administration,

30Tn SEG 21.253 1. 24 and in IG I1*> 43 1. 17 the verb is restored, and the restorations are far from safe. In
literary sources we find this form only in Xen. Lac. Pol. 13.3 and [Dem.] 59.75.

1 Pigrart 2000: 246 comes to similar conclusions on this expression.

21t is also notable that the only occurrence of such provisions for the funding of a festival without (g
#dMuoto (or an analogous superlative expression) is IG 11> 47 1. 25, dating to the very beginning of the
4™ century. By the 50's of the century this habit was probably fully established.
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government' (c¢f. e.g. Isoc. 1.37, 12.128). More often however, especially in
inscriptions,’ it is used in its technical financial sense of 'general financial
administration', or more simply 'city-budget' (e.g. § 97).>* The meaning required in the

35 This use

document, that of 'assuring sufficient funding', is unattested and incorrect.
clearly points to the hypothesis of a forger who misunderstood Demosthenes' words
because he did not know about the procedures concerning the merismos.

The next clause, xal €l Tivog €voel mpog ta ITavadfvara drown01, is again
unparalleled. €vdel is found in Athenian inscriptions only in inventories, and the
expression &t TLvog évOel is never found either in inscriptions or in literary texts. The
verb dtowéw in the aorist passive form dtown01) (or in any other person of the aorist
passive) is never used in classical Greek, and expressions resembling the present one
occur only in three Egyptian papyri (PCairo, Zenon 2, 59217 1. 5; PLille 1,16 1. 9; PSI
10, 110 1. 21, from the 3™ and 2™ century BCE).**°

The next sentence, TOVG mEUTAvELS TOVG ThS [Tavdiovidog rabioar vopobétog
alplov, lacks epigraphical parallels, since no decree of appointment of the nomothetai
has survived. That the prytaneis had to summon the nomothetai must be correct, and yet
this information, found also in the document at § 20-3, does not need to be drawn from
any independent source. Dem. 18.73 and 169-70 make clear that they were in charge of
summoning the Assembly and Aeschin. 3.39 links them to the nomothetai®*’ The
expression ®o0ioal vopoOétag is drawn from § 25, 26 and 29 of this speech. That the

appointment was for abglov is clear from the context and explicitly stated at § 28.

However, a search in the PHI database among the surviving inscriptions from Attica

3 Cf. e.g. Stroud 1998 1. 59; IG II* 223 1. bl1; IG II* 463 1. 84; IG 1I* 488 1. 18; IG 1I* 1202 1. 11; SEG
43.26 1. 13. The integration proposed at 11. 18-19 in IG II* 674 (SiaygoTovijoal TOV oV, OTOCOV
Oel autolg pegtoot gig T[v drolnunowv tig Buoiagc] cannot therefore be correct. I would suggest instead
eig ™[v émmpéreov Thg Bvoiog] (cf. Agora 16.86 1. 13).

34 Cf. Rhodes 1972: 106-10; 1981: 514-6, Stroud 1998: 81 and in particular Rhodes 2007.

5 Cf. also Piérart 2000: 246-7.

36 Cf. Piérart 2000: 247.

7 On their duties see [Arist.] Ath.Pol. 43.3-4, 44 4 with Rhodes 1972: 20-22 and 1981: 520-6.
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shows that aiLov, to mean 'tomorrow', is never found by itself in official language.
Out of 177 entries the word is used 174 times after €ig (or €g), and three times in the
expression 1) aorov iuéea (IG I’ 73 11. 43-4; Agora 1622 1. b11; SEG 22.2741.20).**

The next provision in the document prescribes that ToUg 8¢ vopo0étoag eivar Eva
ral yhiovg €éx TV opwpoxndtwv. The document at § 20-3 also reports that the
nomothetai had to be appointed among those who had sworn the Heliastic Oath. The
source of both documents on this can easily have been Dem. 20.93. Piérart has rightly
pointed out that if the nomothetai were by definition appointed €% T®V OUOUOROTOV,
and such a provision was already in the laws on nomothesia in general, its repetition

here in a decree of appointment is superfluous.**’

If they were not, the presence of this
expression here is unacceptable. The number of 1001 nomothetai given here can be
neither confirmed nor rejected. Piérart notes that Poll. 8.101 gives the number of 1000
nomothetai, and therefore hypothesizes that Pollux, far from drawing this information

from the speech,” might share a source with our document.”'

This is not impossible,
but it is probably safer to conclude that a forger could easily make up such information
from other sources: we know from abundant evidence that dikasteria for public trials
were usually composed of 501 judges, but could be extended to 1001, 1501 and even to
6000: the entire Heliaia. Harp. s.v. fjAuduo not MAioowg states than the Heliaia was
composed of 1000 or 1500 judges.’ A forger who had such information could have

easily inferred that the system of appointment and the size of the panels were the same

for the nomothetai. It is also remarkable that the only passage in the orators giving the

¥ The occurrences in the orators seem to conform to this pattern: the only occurrence of abLov by itself
is in Antiph. 6.21, from the 5™ century. In the 4" century we find eig aiglov in Lys. 23.9 and Aeschin.
2.46, M avolov Npépa in Lys. 26.6 and Hyp. In Dem. 9, and abgLov alone, not surprisingly, only in Dem.
24 .28, in the account of this decree.

9 Pigrart 2000: 247.

30 This was the opinion of Scholl 1886: 102, 123.

31 Pigrart 2000: 249-50.

2 Cf. Hansen 1995: 10 n. 14 for references to other sources providing similar information.
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number of 1001 for a dikasterion is in this very speech, at § 9. This passage might well
have suggested the number of 1001 to a forger.

The last clause of the document, ovvvopoBetelv 8¢ »al v PovAnv, presents
many problems. None of the prescripts of the laws preserved in inscriptions mention the
Council.” They only mention the nomothetai. The abundant evidence of decrees on
stone shows that when the Council participated in drafting decrees, the enactment
formula was invariably 'resolved by the Council and the People'.”** If the Council had to
ovvvouoOetety with the nomothetai,” why is it never mentioned in the prescripts of
the laws? Hansen on the other hand has proposed that the work of the Council might
have consisted of no more than drafting the agenda for the meeting.”** However, this
was the duty of the prytaneis, and they have already been independently mentioned in
the document. That the task of the Council in the document can be reduced to that of the
prytaneis must therefore be excluded.

Hansen however believes that summoning the Council was necessary since the
prytaneis needed a probouleuma to draft the agenda, and on the 12" of Hekatombaion
the Council was adjourned because of the Cronia. He suggests therefore that the decree
of Epicrates was an emergency decree and proposes this course of events on the 12" of
Hekatombaion: 'the Council met in the morning, appointed a board of proedroi and
passed a probouleuma in accordance with which the prytaneis were instructed to
summon the nomothetai'.”> This reconstruction cannot be accepted for two reasons:
first, in IG 1I* 222, IG II* 330 and IG VII 4254, involving similar procedures, the
Assembly orders that proposals be presented to the nomothetai, but no further

probouleuma is needed. Second and more important, at § 47 Demosthenes clearly states

3 See above p. 121-2 and n. 181.

3% See Rhodes 1972: 52-81.

%5 See MacDowell 1975: 69.

%% Hansen 1985: 364. At n. 45 he refers to Hansen 1978, but part of his argument there is based on the
identity of the proedroi of the nomothetai, about which he has in Hansen 1985 changed his mind.

*7 Hansen 1978: 157.
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that Timocrates enacted his law surreptitiously, when the Council was adjourned (€v
napafPlotw, Ths Pouviiic uev adeuévnc). Thus the decree cannot have provided for
summoning the Council in spite of the Cronia, since the Council was not actually
summoned, and the law of Timocrates was nevertheless enacted. This evidence also
rules out the hypothesis that the collaboration between nomothetai and the Council in
taking decisions about new laws was in this case exceptional. The Council was
adjourned, thus no collaboration was possible. Moreover IG I* 333 1. 13 attests a
meeting of the nomothetai on the 6" of Skirophorion, a festival day to Artemis.”® Either
that was a further extraodinary occasion or, more likely, the nomothetai, like the
dikasteria, still met on monthly festival days. To sum up, it is impossible to reconcile
the provision ovvvopoBetelv 8¢ ol v PovAnv both with the evidence of the speech
and with that of inscriptions.’ It must be the work of a later forger.

Where did the forger find such information? It is likely that this provision of the
document derives from a misreading of Demosthenes' allusions to the fact that the
Council was adjourned (§ 28, 29, 47). Because of these allusions the forger must have
assumed that the Council played an active part in the work of the nomothetai. It must be
noted however that Demosthenes never explicitly says that it is illegal to summon the
nomothetai during the Cronia. If it were, he would certainly have added this to his list of
violations of the laws committed by Timocrates and his associates. Instead, he mentions
only that the Council was adjourned. This, combined with the evidence of IG II* 333 1.
13, allows us to understand Demosthenes’ rhetorical trick: he cannot argue that the
nomothetai could not be summoned during the Cronia, since that would have been false.
Lawcourts and nomothetai could indeed be summoned on monthly festival days. He

therefore stresses the fact that the Council was adjourned to give the judges the

%% See Mikalson 1975: 168.

%9 Piérart 2000: 247-9 also notes that the verb ouvvopo0etelv is found only once in Classical sources: at
Plat. Leg. 7.833e, about collaboration between legislators and specialists: nothing to do with our
document.
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impression that political activity tout court was suspended, without overtly lying. A
later forger did not understand the sense of Demosthenes' allusions to the Council and
assumed that it had an active role in legislation.

This analysis has shown that the document cannot be reconciled with the orator's
account and that its wording and provisions conflict with contemporary inscriptions. It
cannot therefore be an authentic Athenian decree.

The last question to discuss is the name of the proposer. Epicrates is found among
the main manuscripts in AY, and in the scholia ad locum. Timocrates is found instead
in SFP. All the editors follow Dindorf in choosing Epicrates, since this is clearly the
lectio difficilior. A forger might have invented a name, as often happens in the decrees
of On the Crown. In fact, as noted above, the speech clearly points to a different
proposer for this decree,® and that might have been noticed by the forger. However an
unpublished law for the funding of a festival (Agora inv. 7495) dating to 354/3,
(around) the same year as our speech,” shows an Epicrates as its proposer. Piérart
(among others)’* has concluded that this Epicrates must be the same as the proposer of
our decree, and the name in the document must therefore be correct. Since he rejects the
authenticity of the document as a whole, he has postulated that the name Epicrates must
have been preserved independently, perhaps in a lost version of the /emma preceding
the document. Nothing conclusive can be said to confirm or refute this hypothesis. It is
possible that the name has been preserved independently. However, a search in the
LGPN yields 562 results, 159 of which are from Attica. Epicrates was a rather popular

name in antiquity, and chance cannot be ruled out as the reason for the correspondence.

%0 Cf. also Wayte 1882: 109; Piérart 2000: 248.

1 Lewis 1954: 32 dates the speech to this year. Sealey 1955: 74 and Cawkwell 1962: 40-2 accept Dion.
Hal. Amm. 1.4 and date the speech to 353/2.

2 Cf. Develin 1989: 287-8; Piérart 2000: 248.
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4.3 Dem. 24.39-40 and 71: the law of Timocrates

NOMOZ

[39...] ém tic [Tavdlovidog momtng, dwdendtn T moutaveiag, Tipwoxpdtng
elmev, xol &l TVt TOV OPEMOVIOmV TG dNUOCIY TQOOTETIUNTOL RUTA VOUOV )
ratd Phdopa deopod 1 T Aowtdov meooTyunof), sivar adTd §j EM@ Ve
gnelvou £yyuntag notaothoot Tod dGAHuaTog, odg dv 6 dfjpog xewoTovion, 1
v éxtelosly TO Goyloov O mdAev. Tovg O6F mEOESQOUS EmYELQOTOVELY
gmavayreg, Otav tg rnabwotdvar Polintal. [40] T® 0 xaTAOTHOOVTL TOVG
EYYUNTAG, £0v AmoddG T TOAEL TO GEYDQLOV £d” O naTéoTnoE TOVG EyyunTdc,
agpetobat Tov deopov. éav d¢ un ratafdin To aEyvLELOV 1) aTog 1) ol £yyuntoal
émi Thg évatng moutavelog, TOV pev EeyyunBévia 0edéabal, Tdv 08 Eyyuntdv
duootav elvar Ty ovolav. mepl 8¢ TOV Gvovuévov TO TEA] %ol TOV
EYYVOUEVOV %Ol ExAeYOVIOV, ol TOV TA Wobdolpo wobovpévov xral
Eyyvouévov, Tog medEels elvon T mOLeL ®aTA TOVG VOUOUS TOVG EWWEVOUG.

5 N\

gav O €m Thig évaTng <ij dexdtng> movtavelag OGAY, ToD VOTEQOV EViAUTOD

i Thg evatng [1) 0endrng] movtaveiog Extivery.

1 modtng om. SFY* | 3 1) om. Y* | ddpehfjuotog S cf. 42.281 4 1) pnyv codd. : fuiv S* | éxtioew
SAFYP : corr. Blass | 6 ¢ oig SF | 7 tov deopov S°YP : tdv deopdv S°AF : 10D deopod Liban.
Arg. 1.1 et Bu. coll. 86,93 | 9 éxheyéviov A | woBdpota SFYP | 10 <tdv> éyyvouévov Ald. | 11
1] 0endrng add. Dobree | 12 émi Thg évdng 1) dendng moutaveiog del. Dobree Dilts : 1} dexndtng

del. Westermann

NOMOZ
[71...] ém Thig [Tavolovidog mpmtng movtaveliog dwdendtn ThHe moutaveiag TV
moédpwv EmePproev Aglotoxrhilc Mupowvololog, TipwoxedTng elmev: #ol &

TLVL TOV OPELMOVTDV TQ ONUOOIQ TQOOTETIUNTOL RATO VOUOV 1] ®OTO YPHPLOUOL
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L3N \

deopod 1) To howov meootyun 01, elvaw avtd 1) Gl VmEQ éxelvou EyyunTtag

HOTAOTNOOL.

nal el - 0eopod AB 175.23 | ai €f - mpootiun 61 Schol. Dem. 24.68.152¢ Dilts

TOMTNG moutavetag dwdendtn thg movtavelog S'AYP @ mpowmtng moutavelag dwdendtn F :

TOMTNG EuTavelog S* : mpmTng dwdendty Tig movtavelog Weil cf. 27, 39 | émeypnpilev Schoell |

[39...] During the prytany of Pandionis, on the twelfth day of the prytany, [of the
proedroi Aristocles of Myrrinous put to vote,] Timocrates proposed: even if, in
accordance with a law or a decree, an additional penalty of imprisonment has been
imposed, or shall be imposed in future, on anyone of those in debt to the public
treasury, it is to be permitted for him, or for another man on his behalf, to provide as
sureties of the debt any man whom the people approves by a vote, to guarantee that
he will make the payment which he incurred. The proedroi must put it to the vote
whenever anyone wishes to provide sureties. [40] If the man who has provided the
sureties pays to the city the money for which he provided them, he is to be granted
release from imprisonment. If the money is not paid either by him or by the sureties
in the ninth prytany, the man who has received a guarantee is to be imprisoned and
the sureties' property is to be confiscated. With regard to those who have purchased
[the right to collect] taxes and their sureties and collectors, and lessees of leased
property and their sureties, payments are to be exacted by the city in accordance with
the existing laws. If he incurs payment in the ninth prytany, he is to pay up in the

ninth or tenth prytany of the following year.”*®

%3 The translation is adapted from MacDowell 2009: 184.
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The law of Timocrates, the object of Diodorus' accusation, is read out first at § 39-
40 before the orator begins a closer scrutiny of its provisions, and later its first section is
repeated at § 71. The stichometric analysis shows that both of the documents, at least in
part, were in the Urexemplar of the speech. No ancient papyri containing this section of
the text are preserved, and only one clause of it is found in the scholia (24.68.152c
Dilts), in relation to § 71, which only discusses the rhetoric of the passage. This
confirms that the document was present in the text during antiquity. The stichometry
shows that it was there from the beginning. Libanius also reports a version of the law in
his hypothesis to the speech, mainly consistent with the documents, although shorter
and with some rephrasing.

The texts of the two documents reporting the law are consistent, except for the
fact that the second has the name of the chairman of the proedroi, absent from the first.
The second document however stops at 1] GAA® VIEQ Exelvou EyyunTag RATOOTHOOL.

The law of Timocrates is discussed through the whole legal section of the Against
Timocrates. After the law is read out at § 39-40 the orator shows that Timocrates failed
to repeal contradictory laws as prescribed by the norms on nomothesia. At § 71
Demosthenes wants the law to be read out again, but stops the grammateus half way
through (émioyes: avtina yoQ »ab €xaotov dvayvdoel). He then discusses the
provisions showing how and why they will be harmful to the city. Through the
discussion of the provisions most of the law of Timocrates is actually quoted by
Demosthenes, and the bulk of both documents' text is perfectly consistent with
Demosthenes' quotations. The first sentence, present in both the documents (rol €l Tivt
TOV OPELOVTOV T dNUOOTM TQOOTETIUNTOL RATA VOUOV 1) ®aTA YPTPLopo deopoD
#) 10 howdv mooTyun o1, eivan adTd 1) EAAm Ve éxelvou éyyunTig roTOOTHOML
100 OPpMjuaTog, odg Av O dNUog yewotovion, ) Wy éxteioewy TO AEyboLov &
(i)(l))»sv), is quoted word for word at § 79 of the speech, and parts of it are found at § 41,
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44,55,64,72,73 (in a mock law used by Demosthenes to make fun of Timocrates' bill),
77, 82, 83, 93 and 207. The next sentence (TOUg O& TQOEOQOVS E£TMYELQOTOVELV
gmdvayreg, 0tav g xabotdval fovinton) is quoted word for word at § 84 and
paraphrased, yet with very close wording, at § 55.

The next one (T® d¢ ®ATAOTHOOVTL TOVG £YYUNTAG, £0v ATOALOD Tf) TOAEL TO
aYybov ¢d” @ natéotnoe Tovg £yyuntds, dpetobar Tov deopov) is found mostly
at § 86, and the expression Adelobal TOV 0eopov is quoted or paraphrased at § 77, 93
and 207. Some of the manuscripts (S°AF) give the genitive plural T®v deoudv, and
Libanius' hypothesis has to0 deopo?, as we find at § 93 in Demosthenes' words.
Libanius and some of the medieval copyists obviously found a genitive more
appropriate here. This is because d¢inu with accusativum personae and genitivum rei
means 'release from a thing' (LSJ s.v. 1I.1b). The expression would therefore mean
'release from prison' with the plural 't®v deopdVv', and 'release from imprisonment' with
the singular ToD Ogopod. The expression with this meaning is ambiguous:
Demosthenes makes it clear that the law of Timocrates did not release debtors from
prison; it rather provided that, if they presented sureties of their debts, they were not to
go to prison in the first place. At § 64 Demosthenes in fact contrasts the law of
Timocrates with a previous law of his and clearly states: 'is it possible for a man to
enact two more contradictory provisions than these: that convicted malefactors shall be
kept in prison until they have paid their fines, and that these same malefactors may
present sureties, and not be imprisoned?' (¥oTiv 0OV dmwg Gv Evavtubtegd Tig d10
Beln Tod dedéoban, Téwg Av €xtelomwol, ToUg AMOVTAG, ®ol TOD ®ABLOTAVOL TOVG
aUTOVG TOUTOUG €yyuntdg, GAAG un Oetv;). The genitive plural is therefore
unacceptable, and the genitive singular used by Demosthenes himself at § 93 is slightly
imprecise, or perhaps is used in a figurative sense; releasing from imprisonment means

remitting the punishment of imprisonment. In fact, correct Attic Greek for 'remitting
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somebody from a charge' or 'a punishment' is adinu with dativum personae and
accusativum rei.** This is the structure used by Demosthenes himself in his paraphrase
of this very sentence at § 207: €l Tivi mpooTeTipunTal deoUoD ®OV TO AOLTOV TLVL
mpooTipnonte, tobtov ddetobat. This is the structure we would expect in the actual
law, since the person is expressed with the dativus Tivi. To confirm that the document
shows an appropriate structure it will suffice to quote an inscription presenting exactly
the same structure: toig 0¢ mowmoapévlolls ovppayiov mEOg ABnvaiog ®ai tTog
ovpu[p]dyog dgpeivor TOv Ofjpov Ta EyrThuata Omoo' av Tuyxdvin dvra 1) idua 1)
[dImuooto. (IG 1I* 43 11. 25-9). The document therefore presents here an appropriate
structure, superior to Demosthenes' quotation at § 93.

2 / \ L3N

The next section of the document (€0v ¢ u1 ®atoAin TO doyLELOV 1) ATOGC 1)
oi &yyuntal ém Thg évdtng moutavelog, TOv uev éEeyyun0évia dedéobat, TV O
&yyuntdv dnuooiav eivar Tv ovoiav) is found with the same words in Demosthenes'
quotation at § 87. The same happens for the sentence 7eQl 0& TV OVOVUEVWV TA TEAN
ROl TOV EYYVOUEVOV ROl EXAEYOVTIWV, ROl TOV TA WOOOOoLUO oBoVpEVOV Rl
gyyvopévov, found in slightly paraphrased versions at § 41 and 59. The expression
T mEGEels elvan TR TOAEL ®aTd TOVG VOUOUS TOVS xewévoug is found in a
provision reported by Demosthenes at § 100, where he claims it should have been
extended more widely to all the debtors, and not only to the purchasers of taxes (rol
®OTO TOOTOV elval TaS TEAEES %OTA TOVG VA OVTNS VOuoug). It can also be
noted that the expression VdyovTag vOpovg is never found in inscriptions, whereas
TOVG VOUOUG TOVUG #eLPEVOUG as in the document is attested (cf. IG I1° 98 11. 9-10).

The bulk of the document is therefore perfectly consistent with the orator's

paraphrases, and when the document uses a different word from that found in the

4 See [Dem.] 59.30 (dprévar obv adth) Epacav eig Ehevdegiov yhog doayudg), Dem.21.79 (tdg
dirag mg aUTAV 0Voag Adiecav Tolg EmTEOMOLS ), Ar. Nub. 1426 (600g 0& TANYAG elOpeV TOLV TOV
vopov tedfvon, adiepev, nal didopev avtoic meoina ovyrendGpOar), Plb. 21.24.8 (udvov taitoug
adeiofat Tov pooV).
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speech, the former is more consistent with documentary language than the latter.
However, the section analyzed is preceded by a prescript and followed by a further
provision. Neither of them is found in Demosthenes, and both present problems.

The last provision, €¢av & €m Thg €vdng moutaveiog OGAY, Tod VoTéEQOV
gviavtod ém TG evatng 1) dexdng moutaveiog éxtivelyv, does not make any sense
as it stands. Ath.Pol. 47.3 and 54.2°% make it clear that the standard date for payments

to the public treasure, although not the only one,”*

was the ninth prytany. This
document, in the section confirmed by the orator's account, gives the same date. The
ninth prytany is confirmed also by Andoc. 1.73 and [Dem.] 59.7. We would expect that,
if such a provision existed, it would have moved the deadline to the ninth prytany of the
following year. No ancient source in fact mentions the tenth prytany, or the ninth and
the tenth prytany together, as a deadline for payments and, in Wayte's words, 'the
expression £vaTng 1) dexdtng is too vague for the language of a law'.**” Benseler and
Wayte used this provision as evidence of the overall inauthenticity of the document.’*®

The provision is obviously unacceptable as it stands, yet a very economical

1, cannot be

emendation of the text, proposed first by Westermann and later by Schol
rejected out of hand. They simply moved 1] dexdtng from the second moutaveiog to
the first, obtaining a sensible provision which gave a fair amount of time for payment
also to those who incurred debts at the end of the year. In the introduction I explained
why it is dangerous to postulate corruptions in the text of Demosthenes when the

paradosis 1s consistent. Since a medieval archetype never existed, such corruptions

must have happened at a very early stage of transmission, before the corpus (or the

%5 The second passage with a slightly different wording: 70 tf|g 0' moutaveiag. Cf. MacDowell 1962:
110 and Rhodes 1981: 599.

% Harrison 1971: 173-175 and Rhodes 1972: 150 note that not all the payments were due in the ninth
prytany; some were due every prytany, and some every three months. However, the standard date for
most of the payments was the ninth prytany. See Hunter 2000: 26-7.

7 Wayte 1882: 121.

% Benseler 1861: 217; Wayte 1882: 121.

3% Westermann 1850: 57; Scholl 1886: 132 n. 1.
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document, when it has been inserted later) spread around the ancient world. This
militates against explaining massive inconsistencies between a document and the
orator's account as corruptions that occurred in the document during the transmission of
the text of Demosthenes. Instead they are likely to have been there from the beginning.
In this case however the document appeared already in the Urexemplar, and such a
small corruption (a numeral copied from the wrong line, between two expressions
which are otherwise exactly the same) could easily have occurred even in the very first
copies of the speech. Or it might be an original mistake of the editor, the small size of
which cannot jeopardize the reliability of the document as a whole.

Another problem is found in the prescript of the document. This section, as it
appears at § 39, is vulnerable to the same objecions as the prescript of the decree of
Epicrates at § 27: the formula is not unattested, and no epigraphical evidence speaks
against the fact that Pandionis was the first tribe in prytany in the year in which the law
was passed. However, no inscription confirms this either, and the prescipt lacks too
many features to be a complete one. It can either have been forged like (or together
with) that at § 27, or be an extract of the original prescript, and therefore the source of
that at § 27. The reason for such an extract, focusing only on the date of the law, would
be connected with Demosthenes' argument. He has claimed at § 24-6 that Timocrates
has not respected the times prescribed in the legislation on nomothesia, and has enacted
his law the day after the preliminary vote in the Assembly. The date of the law is
therefore good evidence, whereas other features are not important in this context.”” This
would provide an acceptable rationale for mentioning only the date, in the case of both
the orator himself and the editor of the Urexemplar. On the other hand, no other
document present in the Urexemplar, neither of Dem. 23 nor of Dem. 24, has any

prescript, and Dem. 24 shows two different stages of tradition: some documents were in

70 See above pp. 129-30.
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the Urexemplar and some were added later. It is not impossible that clauses and further
specifications were added to the older documents when the newer were eventually
inserted.

The situation here is further complicated by the version of the prescript quoted at
§ 71. There the name of the chairman of the proedroi is added: T®v mEO£dQWV
eneYndroev Agrotorhilc Mugoivototog. The demotic however cannot be accepted.
Myrrhinous is part of the tribe Pandionis, and therefore Aristocles was one of the
current prytaneis; he could not be chairman of the proedroi of the Council at the same

time.*”!

This has been regarded by Westermann, and more recently by Mossé, as the
main reason to reject the document's authenticity.””” The question has however been
reopened by Rhodes and MacDowell’”® who brought /G II* 222 11. 49-50 as evidence
that the proedroi of the nomothetai are not the same as those of the Council and of the
Assembly, and therefore the rule against the tribe in prytany did not apply to them. The
inscription has in fact: oi [;p]0gdol xai [0 émotd]tng TOV vopoBet®v. Hansen has
subsequently accepted this reconstruction and claimed: "The only reason, however, for
suspecting the law quoted is precisely that the proedros is one of the prytaneis. This is
to beg the question, and so I now accept the quotation of Timokrates' law as genuine'.””*
Hansen himself however in a previous article provided plenty of reasons to reject this
reconstruction.’” Although he has later retracted his view on this point, I believe that

his original treatment of the question was basically correct, and we cannot single out

specific proedroi of the nomothetai.

' Cf. Rhodes 1972: 25-8.

372 Westermann 1850: 55-6; Mossé 2004: 97.

7 Rhodes 1972: 28; MacDowell 1975: 63. Before them nobody doubted that the proedroi presiding over
the nomothetai were the same body as those presiding over the Council and the Assembly. See
Westermann 1950: 55; Scholl 1886: 132 n. 1; Drerup 1898: 255-6; Kahrstedt 1938: 3; Atkinson 1939:
125.

" Hansen 1979-80: 103 n. 17.

" Hansen 1978a.
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I will now summarise his points, to show that there are good reasons to reject the
proedroi of the nomothetai. First, in all the laws and decrees referring to the nomothetai
the proedroi are always called simply proedroi, with no further specification.””® Second,
the first part of /G II* 222 is damaged. Hansen assumes for the sake of argument that the
decree is probouleumatic. In the damaged section we would in that case expect a
formula like éymepioBat TiL fovAijL Tovg mEoEdEOUS Ot av AdywoL TEoedEeVELY €V
TOL dMuwt gig v modTNV éxnhnoiav.””” The decree then prescribes honours for
Peisitheides of Delos, among which there is a pension to be paid monthly to him. The
approval of such a pension must be referred to the nomothetai by the proedroi of the
relevant day (11. 4-6 év 0¢ toic vopoBétai[c] T[ovg mpoédelovg ot Gv TEoedEewoLY
[xol TOv g]ln[o]tdtnv meoovouobeti[oor TO dQlyvolov t[o]ito uegiletv T[Oovg
amodléxntac Tt Tapion Tod dfufov eig TO]V Eviawtov Exaotov).”™ At 11. 48-52 the
decree prescibes a punishment in case the proedroi fail to present the bill. Which
proedroi? The ones presiding in the Assembly (ToVg m0o£€0Q0oUg ol av Adywot
mpoedeleLy év T ONumt) on day X or the ones presiding over the nomothetai (¢v ¢
toig vopobétai[g] T[ovg mpoédolous ot dv mpoedeevwaotv) on day Y, presumably a
few days later? The secretary drafting the decree probably wrote ot [Q]oedgoL »al [0
g¢motd]tne Tv vopoBetd®v to make clear that the punishment was intended for the
proedroi of day Y. Hansen shows with this argument that the inscription is not
necessarily evidence of separate proedroi. He then provides more circumstancial
evidence for the identification. The agenda for the nomothetai, as that for the Assembly,
was drafted by the prytaneis.”” Moreover the secretary of the Council was in charge of

publishing not only decrees, but also laws, and had therefore to be present at the

?76 For the references see above pp. 121-2 and n. 181.

77 Rhodes 1972: 65.

8 According to the procedure described above pp. 153-4.
7 See Aeschin. 3.39 and above p. 125.
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sessions of the nomothetai.® This evidence shows in my opinion that the proedroi of
the nomothetai were none other than the proedroi of the Council and of the Assembly.

This leaves us with the problem of Aristocles’ demotic. The possibilities are: the
demotic is wrong; the name of the tribe is wrong; they are both wrong and forged. If we
accept this last possibility, the consequence is that at least part of the document has been
invented. This would be the only case among the documents already in the Urexemplar
in which a piece of information seems to have been completely made up. However, as I
noted before, since the speech was tampered with at a later stage of transmission, it is
not impossible that someone added the prescript to a document already present from the
beginning. The error would not therefore affect the reliability of the rest of the
stichometric documents. The fact that t@v m0O£dQwV EmePhdpLoev AQLOTORAMG
Mupowvotiolog appears only in the second quotation of the law at § 71 but not at § 39
might also suggest that only this formula was inserted later, while the date itself was
there from the beginning. Still, we have no way to test this against the epigraphical
evidence. A further possibility, proposed first by Meier and endorsed by Scholl, Drerup
and Lewis,”' is to envisage a corruption in the demotic, presumably due to a misreading
of an abbreviation: Mvpowvotolog would be a misreading of the abbreviation for €y
Muvgotvotttne. The same considerations as for the last clause of the document are
valid here. The corruption is a small one, even more so if we postulate an abbreviation,
and this possibility cannot be rejected out of hand.

To sum up, the bulk of the document is consistent with the orator's account and
with contemporary inscriptions. Its features are very similar to those of the other
documents of the Urexemplar and its wording seems reliable. However, the prescript

and the last provision present problems. Both problems can be explained as minor

S0IGII” 140 1. 31; SEG 12.87 11. 23-4; SEG 26.72 11. 47-8.
31 Scholl 1886: 132 n. 1; Drerup 1898: 255-6; Lewis 1954: 32; Piérart 2000: 132. Cf. also Westermann
1950: 55.

171



corruptions and solved by minor emendations. This option leads however to no more
than well-grounded guesswork. It is as likely that all or part of these sections have been
forged. But even in that case, the variable nature and dating of the documents of this
speech mean that the invented details cannot necessarily be attributed to the
Urexemplar, and the features of the other stichometric documents, as well as those of
the central section of the present one, advise against it. The most likely hypotheses are
either that the prescript and the last provision are slightly corrupted, and they have been
so from the very earliest stages of transmission, or that all or part of them was added
much later together with the forged documents in the speech. Nothing more than this

can be confidently drawn from this analysis.
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4.4 Dem. 24.42: Diocles' law

NOMOZX

Awoxiig elmev: Tovg vopovg Tovg med Edxheidou tedévtag év dnuorgatio xol
dool ¢ Evxheidov £ré0noav ol gioiv dvayeyoapuévol, ®velovg eivat. Tovg
8¢ uet’ Evxdeldny te0évrog #ol 1O Aoumov tfepévoug nuplovg elvar amod Thg
Nuégag Mg #raotog €1é0m, m\v &l T meooyéyoasttar xedvog dviva et
doyewv. émyodpar O0¢ Tolg HEV VOV REWEVOLS TOV YQOoupatén TS POuvAfg
TOLAXOVTO NUEQMV: TO O€ AOLTTOV, OG AV TUYXAVT] YOOUUATEVWV, TIQOCYQAPETM

OO TOV VOROV %DELOV glvan Ao Thig Nuéoag Mg £T£0n).

Diocles said: the laws enacted before the archonship of Eucleides under the
democracy and those that were enacted in the achonship of Eucleides and have been
written up shall be in force. Those enacted after the archonship of Eucleides and
enacted henceforth shall be in effect from the day in which each was enacted, except
in case the time from which one must be in effect is specified. The secretary shall
add this provision to the laws now in effect within thirty days; henceforth, whoever
happens to be the secretary, shall immediately add that the law is in effect from the

day in which it was enacted.

This document, as the stichometry has shown, was definitely part of the
Urexemplar of the speech. The context of the quotation and the content of the law are
clear: Demosthenes has just asked the clerk to read out in full the law of Timocrates (§
39-40). He anticipates at § 41 that the clauses of the law most vulnerable to criticism are
the ones providing that the statute must apply to past as well as future cases, and the one
providing that this law must not apply to tax-farmers and lessees. This second clause

allegedly contrasts with the prohibition on passing laws ad hominem (§ 59), and will be
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discussed below. The first clause is instead immediately discussed: Demosthenes (§ 43)
explains that, since the statute just read out by the clerk (§ 42) asserts that laws are to be
valid from the day they were passed, the law of Timocrates must be invalid, as it states
that its provisions must apply also to previous actions. Then, the orator discusses a
particular provision of the law just read out granting that, in case a law explicitly
expresses from what date it must apply, this date must be respected. Demosthenes
discusses this particular provision to make it clear that it does not allow Timocrates to
extend the range of application of his law to the past. In fact, Demosthenes claims, the
exception is aimed at respecting specifications like 'this law is to be valid from the year
of the archon after the present one." After making clear the intent of the legislator,
Demosthenes carries on and notes (§ 44) that the law of Timocrates refers to the past
generically, without providing any starting date for its application.

It is clear from this brief summary that the orator's account confirms only the
central section of the document we read at § 42. The speech (§ 43) informs us that the
law xeheter yoo Ernaotov ad’ Mg Nuégag £tédn LoV elvar, TV &l T xedvog
TQOOYEYQAITTOL, TOVTM O TOV YEYQOUUUEVOV GoyeLy. At § 44 it is repeated that the
law xghebel TOV yeyQapuévov xodvov i thv fuéoav dd’ Ng Gv tedf xvoiav ivo.
These paraphrases are consistent with the contents of the document and, for the most
part, with its wording. The slight differences do not pose a problem, since no form in
this section of the document is unattested in contemporary Athenian inscriptions.**

The additional pieces of information provided by the document must be analysed
on their own merits. The first part of the document prescribes different rules for laws
enacted at different times. The first sentence concerns the laws enacted before the

archonship of Eucleides: they must be valid, on the condition that they were passed

2 The expression Ovtivo Ol doyew is clear in meaning and perfectly Attic in form. It is obvious that
the word to be understood in connection with dvtiva is xeovov. Cf. Wayte 1882: 123, following Jurinus,
Dobree, Dindorf and Benseler. Contra Schifer 1827: 198 who supplies dioyovta, overcomplicating the
sentence.
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under democracy. The wording of this sentence does not present any suspicious feature:
the word dnuoxrgatio is rare in Athenian inscriptions, but the decree of Theozotides™
attests its official use right after the restoration of democracy in 403/2, possibly
earlier,”™ and the law of Eucrates of 337/6 BCE (Agora 16.73), closely resembling the
wording of the laws concerned with tyranny mentioned in Andodoc. 1.95 (as a Solonian
law), Dem. 20.159 and Lyc. 1.124-7 (as a decree of Demophantus), confirms that its
presence is appropriate.**’

The contents on the other hand seem to clash with information found in other
ancient sources, mainly in Andoc. 1.82-89. It is therefore necessary to provide here an
accurate discussion of Andocides' argument in order to find out whether our document
really contradicts some of the provisions listed there. Andocides argues at length that
the laws passed before the archonship of Eucleides are no longer valid. This would
serve his purpose in demonstrating that he is no longer liable to the provisions of a
decree of Isotimides, stating that those who have committed impiety and have confessed
cannot enter the temples (§ 71). He mentions (§ 82) that after the restoration of
democracy the Assembly ordered a revision of the laws of Draco and Solon. The laws
approved had to be inscribed in the Stoa Basileios.” Then he claims (§ 85-6) that after
the laws were inscribed (émeldn) dveyoddpnoav) the Athenians passed a further statute
ordering that dyoddw d¢ voum tag doyas w xenobor unde meol £vog. What he is
trying to argue is that dryoadog in this case was contrasted to avayeyoapuévog, and
therefore after the archonship of Eucleides a magistrate could bring a case to trial only

1OTO TOVG AVOYEYQOUUEVOUS VOUOUG, that is according to the laws revised, approved

3 Stroud 1971: 281 1. 6.

¥ 1 am informed by P. J. Rhodes, whom I thank, that a forthcoming article by Matthaiou pre-dates this
text to 410 or soon afterwards.

*% For a discussion of these texts cf. Canevaro - Harris 2012 (forthcoming). For the word dnpoxgatia. cf.
Sealey 1973.

3% See Droysen 1873: 37; MacDowell 1962: 121; Ostwald 1986: 513, n. 60, 519. Robertson 1990: 46-52
proposes the courtyard of the Prytaneion, but see Rhodes 1991: 99.

175



and inscribed in the Stoa Basileios.” Many modern scholars have endorsed this
interpretation.”® Now, if Andocides' interpretation of this statute is right, the first
provision of the law of Diocles is inconsistent with it.*® This interpretation is however
very problematic: Andocides himself mentions at § 116 a statute inscribed in the
Eleusinium, and considers it valid. Moreover, as Clinton has rightly pointed out,” the
adjective dyoadog is more likely to be contrasted with yeyoapuévog than with
avoyeyooupévog. Unwritten laws are contrasted with generically written ones, not
necessarily with re-inscribed ones.”' This statute, far from contradicting the document
we are here concerned with, is very likely to have been overinterpreted by Andocides in
order to make his case stronger.® If the interpretation that he proposes were right, and
the decree of Isotimides had not been inscribed in the Stoa Basileios, then there would
be no case: this law would have been enough to grant him acquittal.™ Yet he feels the
need to carry on discussing other statutes.

One of these is mentioned by Andocides at § 88. It states that tolg d&¢ vOpolg
yxoNoOan drr Evxleidov doyovtog, and seems, again, to contradict the first provision

of our document: it is implied, but not clearly stated, by Andocides here, at § 89 and

7 Andocides gives this same interpretation at § 89.

¥ Harrison 1955: 33; MacDowell 1962: 126-7; Ostwald 1973: 91-2; Sealey 1987: 37; Rhodes 1991: 97;
Sickinger 1999: 100.

%9 The scholars just mentioned seem to overlook the consequences of Andocides’ interpretation, with the
exception of Rhodes 1991: 90-1, who tries to account for the contradiction by noting that 'Athenian laws
were not always impeccably drafted.’

% Clinton 1982: 34.

! Without claiming with Joyce 2008: 517 n. 47 that the unwritten laws are here the customary rules
mentioned by Pericles in Thuc. 2.37.3, it is better to understand 'unwritten laws' simply as laws not
passed by the Athenians, and therefore not recorded, or repealed, and thus not recorded anymore.

392 Cf. Canevaro - Harris 2012 (forthcoming).

%3 MacDowell 1962: 202-3 argues that the decree of Isotimides, being a decree and not a law, was not
affected by this statute, and therefore Andocides would here be trying to make a case for interpreting
regulations relative to laws as applying also to decrees. The distinction between laws and decrees had not
yet been implemented in 415. According to the words Andocides uses to describe the decree of
Isotimides, its text prescribed that efpyecBat TV iepdv Tovg doePiioavtag xal dporoyfoavtag. This
seems to me to be a general rule, applying forever and not for a short time: exactly the sort of rule the
Athenians in the fourth century would call a law. Therefore there is no point in claiming that the laws
quoted by Andocides at § 85-9 did not apply to this statute since it was not a law. Either the statute
declaring unwritten laws invalid refers to all the laws not inscribed in the Stoa Basileios, and therefore the
decree of Isotimides is no longer valid, or it does not, and the decree of Isotimides is still valid.
Andocides piles up provisions each one of which, if interpreted as he proposes, would be enough to grant
him acquittal.
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again at § 93 and 99, that the meaning of the provision is that only the laws passed after
the archonship of Eucleides must be employed. However, at § 89, when Andocides
states that no decree passed before 403/2 is valid, he is discussing the effect of all the
laws previously quoted, and not just of this one. If, because of this single law, no statute
passed before 403/2 was valid, then there would again be no case, and no need to quote
any other law. In fact the Greek, if read literally, has a different meaning: 'the laws are
to be followed from the archonship of Eucleides.”** That is, crimes committed against
the laws before the archonship of Eucleides can no longer be brought to trial.*> This
interpretation makes perfect sense in the context of the other provisions usually
mentioned together with this one. These provisions state that judgements and
arbitrations already given under democracy must be valid, but the acts of the Thirty
must not.””® The law as a whole was clearly concerned with stating which offences
could still be brought to court after the restoration of democracy. It had nothing to do
with the validity of laws in general. Again, a closer look shows that this law does not
contradict the first section of the document at Dem. 24.42. The very effort made by
Andocides to prove his case, and the fact that such a case was brought to trial, is
evidence that rules explicitly contradictory to this provision did not in fact exist, and
make the existence of the provision we find in our document very likely.*’

The first section of the document also deals with laws passed and 'posted' in the
archonship of Eucleides, stating that they are to be valid. This provision again does not
conflict with any other account, and is confirmed in some of its details by other sources,

both epigraphic and literary. Hansen has proposed interpreting the specification

3% Cf. MacDowell 1962: 128-9.

3% Such a rule is clearly alluded to in Aeschin. 1.39.

% Cf. below for a discussion of these provisions.

7 This is not the place to discuss the implications of this document for the reconstruction of the alleged
'recodification’ of the end of 5™ century. Clinton 1982 denies that such a recodification encompassed more
than the laws of Draco and Solon, whereas Hansen 1990 claims that a complete re-codification happened,
but the anagrapheis proceded to destroy all the steles which were no longer to be valid, and thus the code
consisted of the laws in the Stoa Basileios and of all the steles, wherever they were standing, which
survived the action of the anagrapheis.
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avayeyoapuévol as referring not to the general act of inscribing a text,”® as in many
Athenian inscriptions,” but to the activity of the anagrapheis attested by the speech
Against Nicomachus of Lysias (30) and by Andoc. 1.82 ff. The prescript of the
reinscribed version of the law of Draco on homicide, /G I’ 104 11. 1-10, makes clear that
the activity of the anagrapheis was recorded on the relevant inscriptions. Declaring
valid the laws avayeyooppévoug in this context means referring explicitly to the
republication of the laws of Draco and Solon mentioned in Andoc. 1.81-2, 85, 89 for
403/2. IG T’ 104 also confirms that after the restoration of democracy a number of laws
were so defined. To understand the rationale behind this provision it is important to
remember that the laws of Draco and Solon revised and inscribed in 403/2 were not new
measures. Therefore, the lawgiver could not include them in the category of the laws
passed after the restoration of democracy, which had to be valid from the day on which
they had been passed. These laws had already been valid for a long time, and their
confirmation by the anagrapheis simply stated that they were allowed to continue being
valid. Thus, this provision seems justified by its context, and confirmed in one of its
details by an inscription. To sum up, given the position of the archonship of Eucleides
as an institutional watershed, the precise definition, some time after the restoration of
democracy, of the validity of all the different measures passed in different regimes and
in different ways seems particularly appropriate, and no feature speaks against its
authenticity.

After the next section of the document, consistent with the orator's account,
stating that laws passed after the archonship of Eucleides are to be valid from the day on
which they were passed, except if differently stated in their text, we read ¢myodyon 8¢

TOlg HEV VOV %ELWEVOLS TOV YQOUUaTéo THS POVATS TOLAXOVTO MUEQDV: TO O

% Hansen 1990: 64-5.
¥ E.g. IG 11”27 11. 9-10 dvaryodpor adtov £0ThAn MOiviL.
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Aoumov, Og av TUYYAvN YOOUUATEV®V, TROOYQAPETM TAQA)OTjUa TOV VOUOV
w0V elval &mo Thg Muéoag Mg £€té0n. The wording of this provision seems
distinctively Attic. émyoddelv is the appropriate verb for 'adding' or 'appending'
something to an existing document, and is widely used in Athenian inscriptions.* The
role implied for the secretary of the Council, namely dealing with (and publishing) laws
and decrees, is confirmed by many epigraphic sources, and the reference to the secretary
of the Council instead of the yooppotevg noto muTavelay is particularly accurate,
since by 363/2 the system had changed, and the new YQQUUOTEVS ®ATA TQUTAVEIOLY
dealing with laws and decrees was no longer a member of the Council.*”' The
requirement that the secretary of the Council add to the existing laws the time
specification within thirty days is not problematic. The requirement to perform a task in
a fixed number of days is often found in Athenian official practice,”” and a requirement
of thirty days is not unparalleled: the logistai had thirty days to present the financial
accounts of all the magistrates dealing with public money in front of a lawcourt over
which they themselves presided;*”” all the archai had to submit themselves to
dokimasiai if they stayed in charge more than thirty days;*** in IG I’ 46 1l. 33-4 a
provision orders the colonists to leave Athens within thirty days. TO Aowtdv is the
normal expression found in inscriptions to mean 'henceforth'.*> The expression d¢g v
TUYXAVY Yoaupatebwy is again not unparalleled: the most widely attested Attic way
of expressing this concept is &gl with the participle,”® but we often find also the relative

with v, a form of Tvyydvw and the participle.*”’ Finally, the word mapoyofjuc to

00 Cf. e.g. IG P76 11. 28-9 ém[yoddolavieg &v Tai[c oTEAULS TOV Gy dV]TOV Td dvOa[TaL...

41 Cf. for full discussion of the sources Rhodes 1972: 134-8.

V2Cfeg IGT4511.7-14; IGT 40 1. 12-4; IGT 64 11. 6-7; IG I 85 11. 7-12; IG* 93 1. 15; IG I* 105 11.
38-9, 51. See in general Sickinger 1999: 88, 225 n.130.

93 [Arist.] Ath.Pol. 54.2. Harp. s.v. hoywotad.

404 Aeschin. 3.14

405 Cf. Harris 2006: 425-7 for full discussion and examples of the expression.

46 Cf. e.g. IG 1> 226 11. 9-10 @i TOVG 0TQATIYOUS TOVG Gel 0TQUTNYODVTAG.

W7 Cf. e.g. IG II* 106 11. 8-9 ot av [t]uyy&[vowol mooedoluéovteg, and IG TP 71 1. 27; IG 11* 128 11. 10-1;
IG II* 145 11. 17-8; IG I” 152 11. 13-4; IG 1I* 172 11. 11-2; IG II* 188 11. 2-3; IG II* 192 11. 5-6; IG 1I* 553
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require immediate action is not unattested in Athenian inscriptions.*”® One could object
to this provision that not all fourth-century laws preserved on stone include the
implementation date. However, as Sickinger has shown, there is plenty of evidence for
implementation dates on archival copies of official documents from the fifth century,*”
and it is very likely that this provision refers to an obligation to add implementation
dates on all the archival copies of new laws.*'”

To sum up, there are no discrepancies between this document and the following
account by the orator. Where the document provides additional information, this does
not conflict with any other ancient source. The details can often be confirmed by other
sources, both literary and epigraphic. The language is appropriate for a late fifth-century
Athenian law, both grammatically and in the specific, almost formulaic, expressions
employed. There is therefore no reason to suspect its authenticity.'' This text, like
many of the documents that were present in the Urexemplar, is evidence of careful

editing at that stage of transmission, and must be considered reliable.

1I. 16-7; Agora 16.52 11. 17-8; Agora 16.52 11. 10-11; SEG 16.52 11. 7-8; SEG 32.50 11. 10-1; SEG 34.72 fr.
bl 1. 2.

8 Cf. Threatte 1996: 410 n. 12.

9% Sickinger 1999: 83-91.

410 Cf. Sickinger 1999: 117, 150.

' Pace Wayte 1882: 122.
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4.5 Dem. 24.45: adeia for atimoi and debtors*"
NOMOZ
unde meQl TOV Atipwv, dmmg yoN Emrtipovg avtovg sivar, unde megl TV
odelhovimv tolg Ogoig 1| T Omuooio Tt AOnvainv megl ddéoemg TOD
OPAMUATOS 1) TAEewg, €av ) Yndoauévav Adnvainv v ddeloy mmdTov um
Ehattov EEamoyiMwv, oig av dOEN »e0PBdNV Yndillopévors. tote & EEelvan

xonuotiCewy 2o 6 T Gv Tf) POUAf} nai Td dMuw doxi).

onpootim S F: dnum S A P* |t AF : tdv S Y P | yndoapévorg P super lineam

... neither about disfranchised citizens, that they need to be re-enfranchised, nor about
debtors to the gods or to the public treasury of the Athenians, on the remission or
composition of the debt, if permission is not granted by no less than 6000 Athenians,
who so resolve voting by secret ballot. Then it shall be permitted to deliberate

according to what the Council and the Assembly have resolved.

This document must have been part of the Urexemplar of the speech, since its
absence would make the stichometry of this section unacceptable. The presence of at
least two quotations from it in the Schol. ad loc. (¢mtipovg; megl Adpéoewg ToD
opAuatog 1) TdEemg) provides another glimpse of the diffusion of this document in
ancient editions: this document is not only present in all the preserved medieval
manuscripts, but was present also in the edition used by the scholiast, or by the
commentator whose work has been excerpted in the scholia. A section of this document

is also quoted in Andocides' On the Mysteries (§ 77), but that document is a forgery,

2 This is not the place to discuss the meaning of the word adeia, its various uses, and the legal
implications of this norm. For general discussion cf. McElwee 1975, Miller 2007: 307-9.
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and the relevant part was probably created on the basis of this speech. The speech of
Andocides cannot therefore be used as a parallel.*"

The contents of the document correspond closely to the following discussion by
the orator. Demosthenes in his paraphrase states that the law does not allow anyone to
speak or any official to bring to discussion the situation of the atimoi, nor of the debtors,
to consider remitting or composing'* their debts, unless they have been given
permission by six thousand Athenians voting by secret ballot (GALog oUTOg VOUOC,
oUx €DV TEQL TOV ATILWV 0VdE TOV OPEMOVTIWV Aéyely 0VdE yonuotilelv mel
adéoems TOV OPANUATOV 0V0E TAEEWS, Ov un ThHS Adeiag dobeiong, »al TalTng
un €hattov 1) EEanioyMmv Yynoloapévov). According to the orator, Timocrates,
disregarding this law, has pardoned those who have been sentenced to prison, providing
that they present sureties, without any preliminary vote by the Assembly. Moreover, the
law provides that even if the Assembly gives the permission, no Athenian is allowed to
act as he wishes on these matters, but has to proceed in accordance with the
deliberations of the Council and the Assembly (zai O pev vOHOG, 0V  EMEAV TNV
adewav evontal Tig, Edwrev g av PouAnTon medttewy, AL dg av tf fovlf ral
@ dMue doxf)). Timocrates has not followed any of these provisions, but passed his
law when the Council could not be summoned because of the Sacred Month. The orator
then sums up Timocrates' infractions: he should have first asked the Council to schedule
the discussion of the issue of adeia in the next Assembly, then he should have
convinced the Assembly to grant him adeia and only later should he have proceeded to

legislate according to the rules of nomothesia (mo&TOV PEV TEOCGOdOV YRAYP oL

13 Cf. Canevaro - Harris 2012 (forthcoming).

*“ The meaning of TGELg in this context seems unparalleled in the ancient sources. However, the word is
used in the same way in the document and in the orator's account. Its presence therefore should not worry
us. Schol.Dem. ad § 45 provides a reasonable explanation for this usage: moQaxaréoot TOv dfjuov
neol mavtehodg dmariayflg Tod xoéovg, AAAA meQL néQovg, iva pégog pev xatafdin, to o6& dilo
pépog ovyywen6f). ddeois involves complete cancellation of debts, whereas TéELS is an arrangement to
pay only a part of it. Cf. Wayte 1882: 127 and Pecorella Longo 2004: 85 n. 2.
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mROg TV Pouvlv, it Td dMuw daheyOfjvar, xd0  oltwg, €l maow AOnvaiolg
¢doneL, yoddewv nal vopobetelv mepl TovTwV...). MacDowell has rightly noted that
the orator's argument is questionable. The speaker claims that Timocrates has granted
ddeolg to the debtors providing that they present sureties, which the law explicitly
prohibits, yet the law, in the orator's words, discusses dpeolg TdOvV OGAnudTwV, not
from prison, and the debtors, although they avoid prison, do not cease to be debtors as a
result of Timocrates' law.*"” Thus, the fact that Demosthenes' summary allows us to
refute his own argument guarantees that here he is not loosely paraphrasing. Instead he
is likely to be following closely the words of the law.

The wording of the document is strikingly similar to the paraphrase of the orator.
Since the orator, as we have seen, is likely to keep close to the wording of the law, this
close similarity does not in itself betray forgery. The document could on the other hand
have been reconstructed from the context. To assess its reliability it is therefore
necessary to examine the differences between the document and the following
summary. The speech does not provide any detail that is missing in the document. I will
here concentrate on the wording of the document, in the sections in which it closely
resembles the paraphrase, in order to analyze the few slight differences between the
two, and in the additional details provided by the document.

First, it must be noted that the document cannot, as it stands, report the complete
text of the law: its text in fact starts ex abrupto with und¢ mepl TdVv dtipwv, and
continues listing the second category of people about whom it is not possible to
deliberate; it then states the exception, namely the grant of adeia by the Assembly. The
main verb is missing. The following paraphrase has yonuatiCerv, which is likely to be
the right verb here. This verb is often used with the meaning 'to bring to discussion',

said of officials, with a legal connotation, in the literary sources (e.g. Dem. 24.55; Ar.

415 MacDowell 2009: 188.
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Th. 377; Arist. Pol. 1298b29; Rh. 1359b3), and this usage is confirmed by many
Athenian inscriptions from the classical period (e.g. IG I’ 7111. 18,20, 29,35;891.21;
138 1. 18; 254 1. 39; IG I’ 1 1. 50; 103 1. 16).*'° The paraphrase has also the verb A¢yerv,
which is used for 'giving speeches' and 'discuss'. Whatever the right verb here, its
absence alone cannot provide grounds against the authenticity of the document. The
provision is still comprehensible, and the hypothesis of an oversight made by an
otherwise careful editor is in itself as likely as that of careless forgery.

In the first sentence the mention of both the atimoi and the debtors could appear
redundant, since the debtors were a subcategory of the atimoi. One could therefore
argue that such a repetition is appropriate, as an explanation, in the paraphrase of the
orator but not in the law itself. However, the distinction is found not only here, but is
often repeated in legal contexts in other fourth-century sources.”’ The fact that the
expression is found in this form in different ancient places points to the hypothesis of a
close paraphrase. Moreover, if the provision is carefully analyzed, the expression is not
otiose. Obviously the mention of the two categories separately does not mean that the
debtors were not atimoi. The distinction rather concerns how the rights could be
recovered.*'"® Atimoi had lost their rights for good (»00dmaE in Dem. 21.32, 87). The
Assembly was therefore required to restore their status altogether. Debtors on the other
hand recovered their rights as soon as they no longer owed anything to the state. Thus, a
request to the assembly on their behalf would not be explicitly concerned with making
them epitimoi, but rather with cancelling their debts. They would be restored in their
rights as a result of the cancellation of their debts. Consequently, although the result of
proposals dealing with atimoi and debtors was the same, the proposals themselves were

likely to be very different. If the law had mentioned only the atimoi, a viable line of

#16 A search in the PHI database of Greek inscriptions yields 303 results.

4“7 Dem. 25.30; 58.45; Plat. Pol. 555d; [Arist.] Ath.Pol. 63.3; Hyp. fr.33. Cf. also Schol.Dem. 20.156
Dilts.

418 See Hansen 1976: 67-8 n. 3 and Hansen 1981a: 350-1.
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argument for debtors would have been that their proposals did not mention explicitly
their status of atimoi, nor did they explicitly require in their bills to be reinstated in their
civic rights, and therefore they did not need any adeia. By clearly stating the distinction,
the legislator in this case avoided any confusion about the actual range of application of
the norm: adeia was necessary for restoration of civil rights in all cases, whether the
restoration was explicit or indirect. If this interpretation is correct, then it is easy to see
that the additional clause &mwg o1 &mrtipovg avtovg elvar in the document is
perfectly appropriate, as it states clearly what cannot be discussed in the Assembly in
regard to atimoi, right before a further clause stating what cannot be discussed in regard
to debtors.

The next discrepancy with the paraphrase encountered in the document is the
specification tolg Oeoilg 1) t@® Onpooiw t® AONvaiwv in connection with the
debtors.*”” This specification however is not problematic. The orators often refer to
odeihovteg T dpoote (Andoc. 1.73; Isoc. 12.10; Dem. 22.33; 24.123; 58.45; 59.5;
cf. also Ath.Pol. 63.3), but the complete formula T® dnpooim Td AOnvaiwv is never
found in literary sources.* It is found instead in one Athenian inscription, Agora 19 =
Poletai P26 11. 1-2.**' Inscriptions moreover often record the names of debtors of the
treasury of a specific god (e.g. IG I’ 10 11. 21-2; IG I’ 153 11. 17-8; IG 1I* 1237 11. 90-2;
IG 1° 1194 11. 15-7; IG 1I” 1361 11. 8, 13-4, 15; Agora 16.36[1] 11. 36-8) and debts Toig
Ocoic in general (IG I’ 32 11. 15-6; IG I 52 1. al-2, 8, b23). The two specifications are
never found together in inscriptions, but this is not surprising: inscriptions record single
debtors owing sums of money, and these sums must be due to a specific treasury. The

expressions toig Oeoig 1| T@® dnuooio t@ AOnvaiwv would be nonsense there. To

419 On the status of public debtors cf. Hansen 1976: 67-72; 84-8; 92-8 and Hunter 2000: 21-5.

20 Thuc. 5.18.7 is not a literary parallel, since the expression recurs in the quotation of the text of the
Peace of Nicias: not in literary prose, but in an official text. Moreover the expression there refers to
Athenian prisons, not to the Athenian treasury.

#! The simple formula d¢peihovreg Td dnuooio occurs in inscriptions. Cf. e.g. IG I’ 59 fr. e 1. 47 for the
5" century and Agora 19 = Poletai P26 fr. b col. 4 11. 469, 504, 527-8.
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confirm that the mention of the two categories of debtors together in official documents
is not problematic, it will suffice to quote the paraphrase of a law at Dem. 58.14:
gregov 8¢ toltoVv, 0¢ Opolmg nehevel ®OTA TE TOV OPENOVTIOV TG dNUooim Tag
gvoeiEels Tov fovrdpevov moteloBat TV ToMTOV, ®ol €AV Tig Odelln th Adnva i)
TOV MV BedV 1) TOV émwvipwy T (‘There is a third law also, which enacts that
any one of the citizens who pleases may lodge criminal information against those who
owe money to the treasury, or if any man is indebted to Athena or to any one of the rest
of the gods, or to the eponymous heroes'). The following paragraph, after the actual
reading of the law, asks the judges to pay attention to the words 1} T®V émwvipmwv Tw,
confirming that the paraphrase was very close. Therefore, although our document here
provides a detail absent from the paraphrase of the orator, the additional expression is
confirmed by legal quotations in the orators and by epigraphical evidence.

The regulations for ddeio are expressed in the orator's paraphrase with these
words: Gv un thg adelog dobeiong, »al tavtng pn €hattov 1) €Eaxnioyhimv
ynpoopévov. The document presents a more concise €0v W) YNPLOOUEVOV
AOnvaiov v ddewav modtov i Ehattov éEaxtoyihiov. The language of the
document is here perfectly consistent with the epigraphical usage. The document then
adds the requirement of secret ballot (oig Gv dOEN %eUBdNY Yndilopévorg). This
requirement is absent from the text of the speech, but is found in relation to a quorum
stipulation in the regulations on naturalization paraphrased in [Dem.] 59.89.** As
Hansen has convincingly argued, based on both literary and epigraphical sources, voting
by ballot in the Assembly had less to do with secrecy than with the need for an accurate

counting of votes.*”” This need must have been particularly felt when a quorum of six

22 The requirement of a secret ballot is found in Athenian inscriptions in IG II* 1141 = Agora 16.44 1. 6
and 1183 11. 17-18.

2 Hansen 1977: 131-3. On this specific aspect of voting by ballot (but not on the general reconstruction
of the voting procedures) the same conclusion was also reached by Boegehold 1963: 368-72. Hansen's
reconstruction is now generally accepted: cf. Rhodes 1981: 126-7.
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thousand was required. A prescription to vote by secret ballot is therefore necessary in
this context, and its addition in the document appropriate. No other discrepancies occur
between the document and the paraphrase of the orator.

This analysis has shown that this document, consistently with the other documents
present in the Urexemplar of Demosthenes' speeches, does not present any idiosyncratic
feature that may speak against its authenticity.*** Its text is mainly confirmed by the
paraphrase of the orator, and where there are discrepancies, the document has plausible
wording consistent with contemporary inscriptions. The few additional details provided
by the document are all accounted for by contemporary sources, both literary and
epigraphical, and can often be shown to be necessary to the working of such a statute.
To sum up, this document must be considered reliable, and its insertion is evidence of

careful editing at an early stage of the transmission of the speech.

% Pace Wayte 1882: 126 and Navarre - Orsini 1954: 145 n. 1.
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4.6 Dem. 24.50: the law on supplication

NOMOZ
¢av 8¢ Tig inetelbn €v Tf) PouAq) ) €v Td dMuw meQl v dtraotioov 1) 1 foudn i
O dfjpog naTéyvm, £0v pEv adTog O OPAOV ixeteln mElv éxtetont, EVvOelELy elvan
avtod, ®obdmeQ €av T Opelhwv T dnpoocip NMalntor €av & GAlog VIEQ
00 OPAroTOC ineteln molv éxteloal, dnpooio €otw avTod 1 ovoia dmaoa.

gav O¢ g TV mEOoEdEWV M TLvL TV €myelpoToviay, 1) aUTO TO OPGANROTL 1

dM@ VIEQ Exelvou, oLy éxtelool, dTHog €0Tw.

1y om. S 11 om.F|2ixetehon A*12,4,5 éuteloa corr. Blass : éxticor SAFYP | 2 <xat'> avtod

AFYP | 3 opinuotog (?) F 1 4 avtod €otw A | oo

If anyone makes a supplication in the Council or in the Assembly about those that a
tribunal, the Council or the Assembly convicted, if the convicted himself makes the
supplication before he has paid, there shall be an endeixis against him in the same
way as if some debtor of the public treasury sits as a judge; and if someone else
makes the supplication on behalf of the convicted before he has paid, all his
substances shall become public property. If one of the proedroi puts the matter to the
vote either for the convicted himself or for another on his behalf before he has paid,

he shall be atimos.

It is impossible from the stichometric analysis to determine whether this
document was part of the Urexemplar. It is therefore necessary to rely entirely on the
comparison with the orator's account and on close analysis of the wording.

Demosthenes' reason for quoting this law and his argument here are weak. He

claims that the law of Timocrates conflicts with many different laws, and the one just
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read out is one of them (§ 51). The orator proceeds to interpret the lawgiver's reason for
enacting such a law: he knew Athenians' humanity and gentleness and was afraid that
they could harm their own public interests (Tt ®owva § 52). He therefore enacted that
the convicted wrongdoers (TOUG pHeTd TOV VOOV xEloeL nol dwaotneim un dirawo
molelv) were not allowed to take advantage of the people's good nature, and to beg and
make supplications with the excuse of some misfortune. Thus he forbade making any
supplications on matters regarding such people. They were instead to stay silent and do
what is right (dAAG moielv o dlxana ouyf)). At § 53 Demosthenes explains his
argument: begging is better than giving orders, and placing a suppliant branch (oi
TBévTeg 0¢ Tag ixetniag déovton) is begging, whereas enacting a law is giving an
order (0l VOUOL UV QITAVTES TTIQOOTATTOVOLY O (01 ToLelv). Timocrates enacted a law
to save Androtion from prison, when even making a supplication about any matter
concerning him would have been illegal. He is therefore even guiltier. The argument is
clearly specious: from Demosthenes' words it is clear that the law is concerned with
supplications and has nothing to do with enacting laws. The argument a fortiori is a
good rhetorical device, but is not persuasive from a legal point of view.**

Demosthenes' words have generally been interpreted as referring to the principle
of res iudicata.”® No convicted wrongdoer was allowed to make supplication to cancel
or reduce his penalty. However this interpretation is not warranted by the text:
Demosthenes states that convicted wrongdoers are not allowed to make supplications
with the excuse of some misfortune (et oLVUPOQEAS ineTeVELY EYOVTOS POQUNY),
and that supplications are forbidden about matters concerning such people (uno'
inetelewy pfte Aéyelv vmeQ TV TolovTwV). He never says that the law is concerned

only with supplications about the sentences and the penalties passed against

423 Cf. also MacDowell 2009: 188.
2% This is the interpretation of Demosthenes's account provided by Naiden 2004: 75 and 2006: 179. Cf.
also MacDowell 2009: 188.
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wrongdoers. It is concerned with supplications made peta ovpdodg [...] €xovrag
adoopnv. It is difficult to interpret this phrase as referring exclusively to sentences and
penalties. The expression is deliberately vague, and the absence of the article before
ovupoag suggests that Demosthenes means simply 'some, whatever misfortune'. The
expression VIEQ TV TOLOVTWV again is vague, and can refer to any affair concerning
the convicted wrongdoers. So the law, as far as Demosthenes' paraphrase is concerned,
states that convicted wrongdoers are not allowed to make any supplication whatsoever,
nor is anyone else on their behalf. There is no hint of any specific concern with
penalties and sentences.

Before checking whether the document conforms to this description, the usual
understanding of its provisions must, again, be challenged. The first clause (¢0v 0¢ Tig
ixetelm év T Poul) 1) &v Td dfum megl OV diraotholov 1) 1 Poult) 1) 6 dfjuog
rotéyvm) is translated thus by Murray is his Loeb translation: 'If any person make
petition to the Council or to the Assembly in respect of any sentence of a Court of
Justice or of the Council or of the Assembly. MacDowell writes: 'a law forbids
supplication in the Boule or the Ekklesia against a penalty imposed by a court or the
Boule or the Ekklesia until after the penalty has been paid."”” This interpretation makes
no sense: what is the point in making a supplication for relief from a penalty after the
penalty has been paid? This reading, according to which the document would be, again,
concerned with res iudicata, is however neither the only one nor the preferable one. In

fact the verb xatayryvédoxw in all its constructions**

always points to someone (either
in the genitive or in the accusative) that has been accused or convicted. This is

sometimes understood, but it is always clear from the context. Instead the verb is found

with the absolute meaning of 'giving a sentence' only in the expression O{xnv

427 MacDowell 2009: 188.
428 Cf. Canevaro - Harris 2012 (forthcoming).
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ratoylyvooxew (cf. e.g. Ar. Eq. 1360). Since in our clause dixnv is missing, it is
much more natural to read the clause as 'if anyone makes a supplication in the Council
or in the Assembly about those that a tribunal, the Council or the Assembly convicted'.
This interpretation is moreover consistent with Demosthenes' account: the document
prescribes that no supplication about any issue shall be allowed on matters regarding
those who have been convicted, exactly as the orator reports. Such an interpretation is
consistent with the general atimia of public debtors, who are excluded from the
workings of the polis as a whole.

The document however contains many other details that must be checked against
the other sources. The first clause of the document tells us that supplications to the
Athenians were made before the Council and before the Assembly, and that trials were
held and sentences passed in Athens by lawcourts, the Council or the Assembly. Both
pieces of information are arguably correct. Wherever a bough is placed, at the altar of
the Council (IG II* 218), at that of the Twelve Gods (Plut. Per. 31.2; Hdt. 6.108 4; Lyc.
1.93) or of Artemis at Mounychia (Dem. 18.107), the supplication is dealt with by the
Council and the Assembly. The first step is the evaluation of supplications by the
Council, which can reject them or send them to the Assembly (with a probouleuma)
recommending approval or rejection, or without any recommendation at all. The second
and definitive step is the assessment by the Assembly.* As for the list of bodies that
heard trials and gave sentences, namely tribunals, the Council and the Assembly, no
objection can be raised against the document. Ath.Pol. 45.2 describes the jurisdiction of

the Council and Dem. 47.43 makes clear that the Council had the power to impose fines

2 The procedure is thoroughly explored, on the basis of the epigraphical and literary material, by Naiden
2004: 80-3 and 2006: 173-83. IG II* 218 shows clearly the whole procedure. Rhodes 1972: 55-7 and
1981: 528 has argued that sometimes the Council may have been bypassed, since specific Assemblies
were scheduled for hearing supplications, and supplications made then did not need previous approval by
the Council. This does not contrast with the wording of the document.
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of up to 500 drachmas.”® The sources show clearly that the Assembly, at least until the
mid-fourth century, tried important political cases, and inflicted heavy penalties,
sometimes even death.””' Finally, dtxaotfiglov can refer in our sources both to the
people's court and to homicide courts. All the different homicide courts are in fact
called duraotfgla in the long account of Dem. 23.67-76. Thus the document is actually
forbidding supplications about those whose sentences have been passed by any body
with the power of hearing trials. The clause is perfectly consistent with what we know
of Athenian law and institutions, and adds important information to the orator's account.
The phrase at § 52 in the orator's account, TOUG HETO TOV VOUWV %nQ{OEL %Ol
ouaotnolo p dirowa molelv &yvoouévovg, with its slightly convoluted construction,
could well be a paraphrase of this clause. Notably, ®otolg is also used of trials held by
the Council and the Assembly,”” and its presence next to dtxaotnEim (otherwise a

reduplication)*”’

might allude to the document's wording. To sum up, this clause does
not contain any idiosyncratic feature, and the construction with €¢av d¢ Tig is attested in
a great number of Athenian inscriptions.**

The document proceeds to single out different penalties for the convicted
wrongdoer, if he makes the supplication in person, and for anybody else doing it on his
behalf. The second clause of the document (¢av pev attog 0 OGAMV ineTeln mOLV
gnteioar, EvOelEwv elvan ahTod, #abdme ¢Gv Tig ddpethwv T dnuooio HALGTnTar)

specifies that the charge and punishment for making supplications in person before one

has paid the penalty inflicted for his crime is the same as when an atimos sits as judge.

0 Cf. also SEG 26.72 11. 32-6. On the power of inflicting fines of up to 500 drachmas cf. Rhodes 1972:
147 and 1981: 540. In general on the jurisdiction of the Council ¢f. Rhodes 1972: 144-207 and 1981: 477-
8,489-90, 537-43, 549. For eisangeliai cf. below pp. 216.

1 Cf. Dem. 49.10 and the famous trial of the strategoi after the battle at the Arginousai (Xen. Hell. 1.7).
Another case heard by the Assembly was that for which Lysias wrote the Against Ergocles (Lys. 28). For
other cases cf. Hansen 1975: catalogue pp. 66-120 nos. 2, 3, 75, 76, 80, 81, 82, 85, 86, and 15-7 for the
change between 362 and 355.

“2F g [Arist.] Ath.Pol. 41.2,452. Cf. Hansen 1987: 107-8.

3 But Wayte 1882: 131 points out that this can also be read as a hendiadys.

% Cf. Threatte 1996: 340. A search in the Attic inscriptions of the PHI database yields 148 results.
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> moiv with

O Ophmv, aorist participle of OpMorGvw, is common in inscriptions.”
infinitive is also widely found in inscriptions,”® as is éxtivw.*’ The contents of this
provision are impossible to check against the orator's account. His summary is very
vague on the details of the law just read out. His paraphrase does not in fact follow the
text of the law, but comments on the legislator's alleged intent in writing it. Expressions
like i) dixawa otely &yvmopévous™ and motelv Ta dixoua ouvyf) are utterly vague,
and are used to express general principles. The document focuses on people sentenced
to pay a fine,”” and prescribes that no supplications can be made by them or about them
before they have paid it. That people convicted to pay a fine were the focus of the law is
neither confirmed nor refuted by the orator's account, yet the provision as it stands is
intrinsically coherent, and the phrase mpiv éxtelool makes good sense. No source in
fact suggests that when an Athenian was convicted to pay a fine and paid it his citizen
rights remained curtailed in any way. He fully regained his status. The provision motv
énteloow is therefore necessary.

The procedure prescribed against the convicted man making a supplication in
person is the same as in case a debtor NAdCntaL. Prescribing as penalty for a crime the
same as was prescribed for a different crime was not a rare practice in Athens. At Dem.
20.156 the orator quotes among the penalties prescribed by Leptines in his law €0v &
al®, €voyog €0t T vOopw Og xneltal, £av tig opelhwv doyn T® dnuooiw. The
sentence is remarkably similar. In that case, Demosthenes explains that the intended

penalty is death. In the case of a debtor of the state sitting as a judge the procedure is

BCf. IG P 6 11. 31, 39; 21 1. 59; Agora 16.339 1. b12; Poletai P26 11. 459, 506. For 0pAoxdvw in
inscriptions cf. Threatte 1996: 481, 486, 544-5, 567, 582.

BOCf. e.g. IGT 841.9;1051.45; 1453 1. 17; 117 1196 1.9; 1673 1. 44,

BT Cf.e.g. IGTP 411.116; 117 30 11. 8, 16; 412 1. 6; Poletai P26 1. 491; SEG 32.81 1. 6.

% Demosthenes always uses this expression in general statements or for a wide variety of behaviours or
offenses, never to refer to a specific crime or legal condition. Cf. Dem. 15.28; 18.104, 107; 19.153; 40.5;
41.23.

9 5dphv can from time to time mean simply 'convicted' (LSJ s.v. A), but éxtivwy means 'to pay' and the
more general meaning 'to serve a sentence' is relegated to the expression diunv éxtivelv (LSJ s.v.). In
fact, epigraphical and literary sources, to encompass both corporal and financial punishments, employ the
expression wa.0ewv 1) amotelool (¢f. e.g. Agora 16.56 1. 33; Dem. 24.118).
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endeixis and the penalty must be decided by the judges (agon timetos). If they opt for a
fine, the debtor must be imprisoned until he pays both the fine and the original debt (cf.
Ath.Pol. 63.3). But the penalty could be even harsher, and Dem. 21.182 informs us
about the case of Pyrrhus, one of the Eteobutadae, in which the penalty was death.**’
Slightly suspect is here the word fAudCnrton. The usual word for 'sitting as a judge in a
popular court' in literary sources is dixdCerv, and NMd&CeoOau never appears in Attic
inscriptions. However I could not find any clear example in inscriptions of dwdCewv
used in this sense either. NAACeoBon is used precisely in this sense, almost as a
technical term in Phryn. fr. 63 Kock, Ar. Eq. 798, Lys. 980 and Ves. 772 and by Harp.
s.v. NAata zol NAloolg, attributing the usage to Lysias, and there is no reason to doubt
it.*!

The next provision concerns anyone making a supplication on behalf of toD
oPAnroéToc. The punishment in this case is: dnpooio €otw avTod 1) ovoio dmaoa.
This penalty is attested with the very same words in Agora 16.73 1. 21 (1| ovoia
dpooia fotm avtod; cf. also IG I1* 1631 1. 362-3; 111 1. 41-2).

The last clause prescribes atimia if one of the proedroi puts something to the vote
] a0T® T® OPANroOTL 1) dAA® VmeQ éxelvou before he pays. The only slightly suspect
element in this clause is TIg TOV 7EOLdOWV OG TWL TNV E€myelQoTovioy.
gmyewpotovia, in the accusative, is found once in Attic inscriptions (SEG 45.51 1. 9),
but the text is too fragmentary and we cannot guess either the relevant verb or the
context. The literary sources confirm that the correct verb here is didmu,*** and not
moielv as in the document at § 20-3. Thus, although the construction is not exactly
paralleled in inscriptions, its grammar is correct. The verb usually found with the

proedroi is ¢mynodiCerv, but always in the formulaic construction T®v 7QOEdQWV

40 Cf. in general Hansen 1976: 96-8.
*!' On legal terms in Attic comedy and drama see Harris 2006: 425-30 and Harris - Ledo - Rhodes 2010

passim.
#2 Cf. above pp. 139-40 n. 312.
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emenPLlev O delva, and with no variation or elaboration whatsoever. The clause we
find here is instead specifically constructed for the purpose of this provision, with a
distinctive meaning ('to put something to the vote for somebody'), and there is no reason
to reject it.

To sum up, the document is generally consistent with the orator's account. None
of the information provided conflicts with any other source about Athenian laws and
institutions. Its provisions are inherently consistent and not contradictory. Its grammar
is correct, and its language mainly conforms to contemporary inscriptions, without
presenting any feature patently unacceptable. The stichometry does not allow us to tell
whether it was present in the Urexemplar or not, but its characteristics advise us to
consider it so. As many other stichometric documents it seems carefully drafted, and

does not contain any trivial error. Its provisions are likely to be on the whole reliable.
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4.7 Dem. 24.54: res iudicata
NOMOZ
dowv dixn mpdtepov éyéveto 1) ebOvva 1) daduaoio mepl Tov €v duaotneiv,
] idlg ) dnuooiq, 1) TO duodoov dmédoto, W elodyewy mepl ToUTWV €ig TO

dwootnoov und  Emyndilery TOV AQxdvTwv undéva, pnde xaTnyoQElv

VIOV 0 OUK EDOLY Ol VOUOL.

dowv - émynediCerv P.Oxy.2.232

tod A" I1) 1dia 1) dnpooio A

On matters about which there has been a previous prosecution, or an euthyna or a
diadikasia on something in court, whether in a public or in a private trial, or the state
has been the vendor, none of the magistrates shall bring a trial to court, nor shall he
put the matter to the vote, and they shan't allow accusations that are not allowed by

the laws.

The stichometry of the speech does not allow us to tell whether the document was
part of the Urexemplar. The presence of part of it in P.Oxy. 2.232, dating from 2"/3"
century AD, provides the terminus ante quem for its insertion.

The rationale for the reading and discussion of the law at § 54-5 is as follow:
Demosthenes claims that Timocrates has infringed the provisions of this law from the
very beginning of his statute. The law just read out forbids the reconsidering of matters
already decided by a tribunal (0 pév y' obxn €@ meQl v Gv Gmak yv@ dnaotholov
v yonuortiCewv). Timocrates instead orders that the Assembly must reconsider the

penalty inflicted by the tribunals and cancel the additional imprisonment if the
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convicted presents sureties. Moreover the law forbids magistrates to put such matters to
the vote (xal O pev vopog und Emyndilery dpnoi tTov aEYOVIMV OO TADTO
undéva) whereas Timocrates' law orders the proedroi to put sureties to the vote
whenever any debtor wishes.

The law, as Demosthenes summarizes it, states the principle of res iudicata and
makes courts' decisions binding. The law of Timocrates does not order that
imprisonment cannot be inflicted as a penalty at once, but only after the ninth prytany if
the convicted has not paid his fine. This would regulate what penalties a court can and
cannot inflict, and would therefore be perfectly acceptable. Instead it gives the
Assembly the power to change penalties already inflicted by courts, and in fact forces it
to do so when a debtor presents sureties. This clearly contrasts with the provisions
reported by the orator. However, we do not know whether the actual law forbade
magistrates to put such matters to the vote only in tribunals or anywhere.** If the law
were concerned only with courts, then Demosthenes' argument would be specious. This
is in fact suggested by other allusions to this law elsewhere. At Dem. 20.147 we read oi
vopoL 8° oUx €Mt Olg RO TOV OUTOV TEQL TMV avT®V olte dinag ot evOVvVag
obte dradwaciav 0T Ao tolodt 00dEV eivar. This account suggests that the law
is concerned specifically with trials, and not with any kind of vote. It also adds
euthynai, diadikasiai and 'other similar things' to normal dikai. The decisions given in
all these actions must be binding. At Dem. 38.16 the speaker again states dmo& meQl
TOV a0TOV TEOC TOV avTOV elvan T dinag. The wording of all these passages is
very close and must reflect the language of the actual law. Other passages in the orators
seem to allude to the same law. Dem. 36.24 discusses the law about paragraphe** and

claims that it does not allow a charge to be brought on matters about which a release or

*3 This point is made by MacDowell 2009: 188, who relies however on the document.
4 For this procedure cf. Wolff 1966; Isager - Hansen 1975: 123-31, 227; MacDowell 1978: 214-7.
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discharge has already been given (00% £DVIWV TOV VOuwV dixag OV Gv Adf) Tig
dma§ hayydvewv, cf. also Dem. 37.1). After the law is read out the orator discusses it
and states (§ 25) that the law mentions discharges and releases together with other cases
when a new charge cannot be brought (t& T AL OV 1y elvar dixag, xoi doa TIg
adpfrev 1) amihaEev). The argument proceeds: €l Y& £€otL dinauwov, ®v Gv dmat
vévnron dinr, unxrét €Eeivan divdleoOau, all the more it is unjust to bring a charge
when a release or discharge has been given. The prohibition mentioned again concerns
bringing a charge twice about the same matter. The law seems to be the same. This very
argument is found with few differences also at Dem. 37.19-20: after stating that v av
adf) nol ArOAAGEN TIg, pnréTt Tag dixag eivou the orator lists some of the other cases
in which a charge cannot be brought, to stress that his own case is the most shameful.
The first example concerns public sales (& pev ydo to dnuoolov mémpaxrev). The
second concerns decisions taken by a court (7egi OV £yvm TO dtwaothiglov). It is again
the case of holding trials twice on the same matter. The orator then hints at the fact that
the law lists other cases (®ai eQlL TOV AAL®V TOV €V TO VOUW).

From all these allusions it is possible to draw quite an accurate account of the law:
it forbids to hold dikai, euthynai, diadikasiai on matters already decided with similar
procedures, or settled with a release or a discharge, or that have been the object of a
public sale. No magistrate shall put such a matter to the vote. If anyone does bring such
a charge, the defendant has the right to bring a paragraphe against him.**’

The document's contents are only partially consistent with this description. As for

the information provided in the document, nothing requires the use of an independent

*3 This does not mean that Demosthenes is here discussing the law on paragraphe. The original law on
paragraphe was probably that of Archinus (Isoc. 18.1-3) and dealt with prosecutions brought in violation
of the reconciliation agreement of 403 (but Rhodes 1981: 473 does not believe the procedure was created
and employed then for the first time). New laws later enacted extended the scope of paragraphe to cover
many other cases. The provisions discussed in the passages I have mentioned must have had exactly this
purpose. They all deal with the principle of res iudicata and, in the words of Isager and Hansen (1975:
127), were 'collected in one law'.
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source, and all the details are found in the Demosthenic corpus. Yet the document lacks
two elements that were, according to the other sources, mentioned in the law: it does not
list releases and discharges, and it does not name paragraphe, the procedure available
against charges brought against its provisions.

The wording presents a few striking features. First, it does not at all resemble the
wording of Dem. 20.147 and 38.16, which seem to quote the law very faithfully.
Furthermore e00vva, out of 210 occurrences in Attic inscriptions,446 is never found in
the singular. In fact, the paraphrase of the law at Dem. 20.147 has the plural, which is

consistent with the epigraphical usage.*"’

Moreover 1] Owadwaoia megl Tou is
unparalleled both in inscriptions and in literary sources. ;eQ( Tov is an utterly vague
expression, and tov is found in Attic inscriptions only in formuas like €4v tou
déwvtan (cf. e.g. IG 11> 448 1. 81). That dradinaocio did not need further qualification,
unless one wanted to make explicit to what dtadwaoia he was referring, is shown by
IG II* 1237 1. 13-6: 6m6ooL phmm Oedimdodnoav »atd tOV vOuov TOVv
AnpoTiovid®v, dadirdool meQL aUTMVY TOg hpAateQas avtina paha. There was no
need to state explicitly that the law referred to those who OeduwdoBnoav 'about
something'. It might be only coincidental, but the only other occurrence of megt Tou in
the orators is in this very speech at § 51.

The last clause of the document (UnO€ %xaTNYOQELV EMVTWV 0. OU% €MOLV Ol

vopol) is difficult to accept. The two previous clauses express orders and have verbs in

the infinitive (u1 giodyewv [...] und €mymdiCerv) held by accusative singulars (tv

#¢ According to the PHI database.

*7 In literary sources from the 5™ and 4™ centuries, TLG yields 145 results for the stem of e\0vva, and
only 7 (Lys. 10.27; 11.9; 25.30; Aeschin. 3.17; [Arist.] Ath.Pol. 48.5; Arist. Rh. 1411b; Ar. Vesp. 571) in
the singular. In [Arist.] Ath.Pol. 48.5 the singular is due to the expression ALy elodyovoLv TaTNV THV
eVBuvav eig TO duraoTioLOV. Arist. Rh. 1411b has the singular because of BAGPN Tic, but immediately
before it shows the normal plural (xal 0Tt ai TOAELS TG YPOYW TOV AVOQOTWV peydhag evBiOvog
owdoaoty: 1 yap ebBuvo PAGPT Tig duwalo otiv). In Aeschin. 3.17 it is due to the expression €l ] Tig
¢otlv evvotag evOuUva (Tig requires the singular). Lys. 10.27 has oite toig molitalg ovdeplov mTmmote
OPAev e00OVNV (the negative needs the singular). It is clear that the technical usage of the word is in the
plural, and the singular is found only due to expressive needs in literary prose or poetry.
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ayovrwv undéva). The last clause expresses a further order, on the same level as the
previous ones, but does it with a present participle in the genitive plural. This participle
seems to be held by t®v dgydvrwv, a specification of the original subject undéva.
Even if we accepted a genitive here, we would expect it to refer to undéva, and not to
its specification, T®v dEyOvrwv. This structure, in a clause giving an order, is
unparalleled and grammatically hard to accept, in particular in what purports to be
official language. This last clause moreover does not make any sense: it provides that
the magistrates shall not allow accusations that the laws do not allow (&t oU% €¢®ouv ol
vopol). The clause refers to 'the laws' in general, and seems to allude to other, different
laws. Yet this is supposed to be the law concerned with forbidden accusations and it is
not clear to what other laws it should refer.***

To sum up, although it has no blatantly incorrect provisions, the document does
not present any independent detail. All of its features could easily have been drawn
from the Demosthenic corpus. On the other hand, some features are missing which we
know from our sources were part of the law. The wording of the document moreover
does not conform to any of Demosthenes' summaries, not even when several summaries
report identical formulas. Moreover, some words and expressions are unparalleled in
Attic inscriptions and are never found in official Athenian language. The document
seems therefore to be a well-informed, yet clumsy reconstruction made by someone
who was well-versed in the Demosthenic corpus, but whose work was not very
accurate. The stichometry does not allow us to tell whether the document was part of
the Urexemplar, but our analysis suggests that it was not. Its features resemble more

closely the non-stichometric documents of this and other speeches.

8 Cf. also Wayte 1882: 132.
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4.8 Dem. 24.56: valid and invalid acts after the Thirty
NOMOZX
tag dlrag nal Tag Olaitag, doow £yEvovto €l Tolg VOUOLS £V ONUORQOUTOVUEVT)
f) WOeL, xvElag eivou.
NOMOZX

omoo0. O Em TV TELdmovTo EmEdyOn 1) dlxn €dxdobn, 1) idig 1) dmuooia,

dxnvpa gival.

T0G - €ivor Andoc.1.87 | dmdoa - elvan P.Oxy.2.232

¢mi Toig vopolg om. Andoc.1.87 | 6doa codd. : 0Utog 6 A | 8ixn F 1 idia f) dSnuooia A P.Oxy.2.232

ut videtur

All judgements and arbitrations shall be valid, where given under the democracy
according to the laws.
But what was done under the Thirty, or the judgement(s) delivered, whether in

private or in public, shall be invalid.

The stichometry does not indicate whether these documents were part of the
Urexemplar of the speech. On the other hand, the presence of the second document in
P.Oxy. 2.232 provides a terminus ante quem for its insertion: late 2" or early 3" century
BCE.

No feature of these two documents contrasts with the following summary by the
orator. After the clerk reads the first provision stating that judgements and arbitrations
given under the democracy shall be valid, the orator comments that at least those
judgements which punished the culprit with imprisonment are not going to be valid

anymore because of the law of Timocrates. Afterwards (§ 57), after the second
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provision is read out, the orator claims that since the acts of the Thirty are to be invalid
according to the law quoted, the law of Timocrates, making some judgements given
under democracy invalid, implicitly equates democracy with the Thirty.

The first document corresponds word for word with the document quoted in
Andoc.1.87. The documents in Andocides' speech On the Mysteries' are usually
unreliable,” yet the particular document we are concerned with repeats verbatim the
words of Andocides in the following paragraph.”® We know from that passage that this
was one of the laws proposed by the nomothetai right after the restoration of democracy
in 403, and its aim was probably that of deciding what sentences had to be valid, and
what crimes from the previous years could or could not be prosecuted. Thus, it stated

that judgements and arbitrations*'

delivered under democratic regimes had to be valid.
It also stated, as Andocides' speech reports, that 'the laws are to be followed from the
archonship of Eucleides.' This means that trials already held had to stay valid, but no
new trial could be held for crimes committed before 404/3.** In this context, the further
provision alluded to by Demosthenes at § 57, which states that the acts of the Thirty are
not to be valid, makes perfect sense.*”

This however does not prove that the documents are genuine, likely to have been
present in the Urexemplar, or that they were added later on the basis of an independent
and reliable source. The first document in fact could easily have been drawn from

Andocides' passage. As for the second, it does not provide any information that could

not be found in Demosthenes' discussion, and its presence in P.Oxy. 2.232 attests only

9 Cf. Canevaro - Harris 2012 (forthcoming).

% BEvidence that Andocides was actually quoting, and not paraphrasing, is the use of dike as 'judgement'
at § 88. In all the speeches of Andocides this is the only case in which the word has this meaning, instead
of the usual 'punishment' or 'atonement'. Cf. Wolf 1950-6: vol. 3 part 2 p. 178; MacDowell 1962: 129.

#! Since the public arbitrators did not exist in Athens earlier than 399 (cf. MacDowell 1971: 267-73,
Rhodes 1995: 305-6, contra Gernet 1939: 392-4), the law probably referred to private arbitrations, or
arbitrations carried out by the deme-judges. Cf. MacDowell 1962: 128.

2 Cf. above pp. 176-7.

3 This provision is also alluded to in Aeschin. 1.39, and the scholion to the passage paraphrases it.
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that it was possible to find it in the speech between the end of the 2", or the beginning
of the 3" century AD.

To provide a tentative hypothesis for the origin of these documents it is necessary
to focus on the very few discrepancies with the orators' accounts (§ 57 and Andoc.1.88-
9). The first document presents just a minor discrepancy with Andocides' speech: we
find, in addition to the requirement that the judgements and arbitrations, in order to be
valid, must have been given under a democratic regime, the expression €7t TOlg VOUOLG.
A specification to the effect that the judgements and arbitrations, to be valid, need to be
given according to the laws does not seem to involve any difficulty, and MacDowell has

proposed that it be restored also in Andocides' text.”*

However, this terminology is
unparalleled. In classical Athenian texts, both epigraphic and literary, the invariable
expression for 'according to the laws' is #oTd TOVg vOpovs.™ € Tolg VOUOLS is never
found in inscriptions, and just once in literary texts from 5" and 4" century, in Plat.
Leges. 719¢ in the expression O TeTaypévos €mi Tolg vopols (‘the one who is in charge
of our laws'), with a very different meaning from the one implied here.** To sum up,
this document seems to be drawn from Andoc. 1.87-8, and the only addition to that text
is distinctively un-Attic.

The second document again does not present any discrepancy in content with the
following discussion by the orator. Its words closely follow Demosthenes' paraphrase at
§ 57: 6 yoOv vOuog oUTtoot, eVAAPOVUEVOS, MG EUolL OOREL, TO TOLODTOV ATElTE TA
moay0évT € Exelvarv (ie. £m TV TOLGnovTa) ui) xOoL eivon. The only addition in

3

the document is the expression 1) 0txn €dudoOn, 1) idia 1 dnuooia. There is no need

T

of an independent source for such a piece of information; that trials are meant is implied

#* MacDowell 1962: 128.

31 do not provide here a list of the occurrences, since it would be too extensive. It will suffice to say that
a search in the PHI database of inscriptions yields 70 results for Attica, and a TLG search in 5" and 4™
century texts 145.

#% The translation given is by Pangle 1988: 106. For a discussion of the passage of the Laws cf.
Schopsdau 2003: 234
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by the context, and the orator explicitly mentions the courts at § 58, when he claims that
if the judges confirm the law of Timocrates, they implicitly admit that the tribunals of
the democracy are responsible for the same injustices as those of the Thirty. Therefore,
the mention of judgements in the provision is neither necessary nor impossible, and
nothing can be said about the nature of the document on the basis of its content.
However its grammar, in Wayte's words, is 'not happy'. Reiske proposes to understand 1)
Ol €dundod as 1) 0mtO0™ Oinn €01ndo0). Yet there are to my knowledge no cases in
Attic of 0mw00c0¢ (understood or not) making a singular noun collective: in the singular
0m000¢ invariably denotes size or space, whereas it denotes number in the plural (cf.
LSJ 5.v.). The correct Attic form would be 6mtOcOL dinow or £G4 Tig dinn.*’

This grammatical problem alone does not disqualify the document. However,
since no independent information is provided in either of the texts, and in both cases the
only expressions not drawn directly from Demosthenes' words present difficulties, it is
safer to believe that these two inserts have been reconstructed on the basis of Andoc.
1.87-8 and of the discussion at § 57-8 of this speech. Accordingly, even though the
stichometry does not allow us to tell whether these documents were already in the

Urexeplar, it is more likely that they have been added at a later stage of transmission.

47 Cf. Wayte 1882: 135 and Schiifer 1827: 208.
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4.9 Dem. 24.59: prohibition on laws ad hominem
NOMOX
unde vopov Eeivan € avopl Beivar, €av iy TOV oOTOV €m GO ABnvaiolg
10 ynowapévov ) fhottov  EEamoyMwv  oig Gv dOEN  xe0OPdNV

ymdrLopévolg.

unde - ABnvaiolg Dem.23.86 ,46.12, Andoc.1.87

undéva YP* | &’ avopl éEeivan Dem.23.86, 46.12 (FQ) : &x dvdol vopov éEetvar Bglvaun
Andoc.1.87, 89 | éav ufy - ABnvaiolg om. A | 07| del. Blass | i} add. Reiske post TOf) | <€dv pi>

add. Petit post T107) | ynProopévav - ynoiouévorg del. Dindorf

No law shall be enacted regarding an individual, if it is not enacted regarding all
citizens alike and approved by no less than six thousand that so decide voting by

secret ballot.

The first part of this law has already been discussed in connection with Dem.
23.86."* The following discussion by the orator confirms its provisions, claiming that
the law oUx €¢ vOpOV GAL" 1) TOV TOV TIBEVOL ®ATO TMV TOMTOV TTdvtwv. The
content of this part is confirmed also by other passages in this speech, namely § 18, 116,
159 and 188. The very wording of the provision, except for negligible differences, is
found elsewhere in the orators: Dem. 23.86, as we have seen, reports it both in a
stichometric document and in the following paraphrase (und¢ vopov &' avogl éEgival
Oetvan, €av un tov avtov €¢' dmaowy, cf. also Dem. 23.218), and so do Dem. 46.2

(und€ vopov €Eetvan €t AvdplL Betvar, v ) Tov aTov €¢° dmaowy Abnvaiols) and

8 Cf. above pp. 109-10.
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Andoc. 1.89 (und & avdol vouov Tbhévor €av ur TOV avTOV &M AoV
AOnvaiolg).

The second part however is not found in Demosthenes' paraphrase, nor in any
other paraphrase elsewhere in the orators. The stichometric document at Dem. 23.86
also ignores it. The only other place where we can read of the requirement of a quorum
of six thousand Athenians voting by secret ballot in relation to laws ad hominem is
Andoc. 1.87, in a document reporting this and others provisions.*” The wording there is
gav W) EEanoyihiols OOEN ©oUPONV Yyndilouévors. At § 89, when Andocides lists
the documents discussed, this provision is absent.

It must be noted first of all that the two documents, even though both present the
clause about the quorum and the secret ballot, do not agree about the provision they are
expressing. Andoc. 1.87 prescribes that laws ad hominem can be passed if voted by
secret ballot with a quorum of six thousand. The clause therefore states an exception to
the prohibition on passing laws ad hominem. The document we are here concerned with
states instead that laws ad hominem are not allowed, and laws must apply to all the
Athenians and be voted by no less that six thousand by secret ballot. No exception to
the rule is stated here. The law asserts instead that a quorum of six thousand voting by
secret ballot is always required for a law.

The options here are two: either the second part of the law, present in different
versions in Andocides and Dem. 24.59, is due to an independent source which provided
the information missing in the orators, or both these documents are forgeries. In fact, the
clause, in both its versions, is not above suspicion.

I will first analyze the text of the law as it stands in the manuscripts of

Demosthenes. In that version, the law prescribes that no law ad hominem can be passed,

9 Cf. for discussion of the documents in that speech in general, and for this provision in particular,
Canevaro - Harris 2012 (forthcoming).
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and the laws must apply to all the citizens alike and be voted by secret ballot with a
quorum of six thousand. Such a clause does not make any sense when compared with
what we know about Athenian legislation. 1) The document does not specify where the
quorum is required. It is hard to believe that such a quorum was required with the
nomothetai. If this were the case, we should assume that the nomothetai were at every
session as numerous as the Athenians taking part in the Assembly meetings, and often
more numerous.*® We must conclude therefore that the Assembly was to vote by secret

ballot with a guorum of six thousand. However, Rhodes*"'

has rightly pointed out that
the Assembly is not in charge of enacting laws in the fourth century, the nomothetai are.
Following the decree of Teisamenus (Andoc. 1.83-4) he also claims that this law cannot
refer to the nomothesia of 404/3, since at the time the nomothetai from the demes were
in charge. This is probably not true, as I have shown elsewhere, and it is more likely
that the Assembly was in charge at the time, and the nomothetai only drafted
legislation.*** However, if we interpret the rule as referring just to the 404/3 nomothesia,
then we would have a una tantum provision, proposed by the nomothetai to curtail their
own action, and afterwards improperly used in many instances in the fourth century by
the orators, although it was no longer valid. 2) There are two parallels for a guorum of
six thousand voting by secret ballot, and they are very precise about the stage of the
procedure at which this quorum is needed. Dem. 24.45 and its summary at § 46
prescribe the requirement of a guorum of six thousand to grant adeia for atimoi to speak
in front of the Assembly about their reinstatement, and clearly state that it shall not be
allowed to deliberate about an atimos Gv W) g &delog dobeiong, nal TavTNg U

ghattov 1) €Eantoythiov Ynoroapévav. The quorum is required before the matter is

discussed. At [Dem.] 59.89 a naturalization grant is not to be valid éav ur) tf) Yoo eig

40 Cf. Dem.20.93 for the requirement for the nomothetai to swear the Heliastic oath, and Aristot. Ath.
Pol.24 .3, Ar. Vesp. 662 and Suda s.v. mputaveio for their number.

! Rhodes 1984: 59; 1991: 97-8.

42 Cf. Canevaro - Harris 2012 (forthcoming).
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™y émodoav éxxhnoiav vmegeEonioyiMor Abnvaiov Yyndbiowvror xUBONV
YynLLopevol. So the quorum is needed here after the decision has been made, in the
next Assembly. The text of our law does not give any indication about the stage at
which the quorum is required: whether it is supposed to be an authorization to deliberate
or a ratification of the rule. 3) At § 20-32 of this speech the speaker argues at length that
the procedure for enacting a new law has a very rigid timetable, which must be
respected. Then he provides very detailed evidence that Timocrates did not follow the
procedure, and concludes that the way he presented his new law is illegal. Now, if the
procedure included a compulsory vote by secret ballot with a quorum of six thousand,
we can be sure that Demosthenes would have mentioned it and charged Timocrates with
a further breach of the law. Yet no mention of such a rule appears at any point in the
speech. It is clear that the text of the manuscripts cannot be accepted as a genuine
Athenian statute.

The text of the manuscripts, however, is not the version of this document scholars
have usually commented on. Petit, followed uncritically by all modern editors (Butcher,
Sykutris, Navarre and Orsini, Dilts), added ¢av uy before ymoioapévmv to make the
text of this document consistent with Andoc. 1.87. With this emendation the provision
states that no law ad personam can be enacted if it does not address all the Athenian
citizens, unless so voted by secret ballot with a quorum of six thousand. The rest of this
chapter will be concerned with showing that this solution is as unacceptable as the
paradosis **

The first point to make concerns the use to which Demosthenes puts the law. His
argument goes like this: the statute clearly states that a law must be valid for all the

Athenians; since the law of Timocrates has been drafted with some specific individuals

%9 The following section of the chapter partly reproduces, partly extends and supplements the discussion
of Andoc. 1.87 that I have provided in Canevaro - Harris 2012 (forthcoming).
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in mind, namely Androtion, Glaucetes and Melanopus, the law should be illegal; even if
the real aim of Timocrates is overlooked, the very wording of its law contrasts with the
statute, as tax-farmers, lessees, and their sureties are explicitly excluded from its range
of action. The argument is clearly flawed: the fact that a law must address all the
Athenians does not mean that laws cannot regulate, or single out, specific categories, on
the condition that their application is general.*** In this particular case, the law of
Timocrates does not name any individual, and addresses all the Athenians, in that
everyone would be excluded from its range of action if he found himself in the position
of tax-farmer, lessee or surety for these categories. This interpretation of the provision
must be correct; otherwise laws regulating particular offices would be illegal,’” as
would the law granting to emporoi and naukleroi the right to bring dikai emporikai
(Dem. 32.1, 33.1), and the law stating that the archon must take care of orphans and
epikleroi (Dem.43.75), since all these laws address particular categories.

Demosthenes was conscious of the weakness of his argument, and accordingly
focused on one particular provision of his law, the one stating that a law must be valid
for all the Athenians. The law of Timocrates in fact did not mention any individual, and
therefore he chooses not to insist on that line of argument, mentioning it just through a
praeteritio (8U oVg u&v Tolvuv 0UTOC cioépegev, Luelc ovOEV guod yeipov
YLYVOORETE: Gvey 08 TOUTWV aUTOS WUOAOYNOoEY...). Now, this argument, which is
already weak, would be completely undermined if the clerk had just read out a provision
stating that a law not addressing all the Athenians can be passed if voted by secret ballot
with a quorum of six thousand. The rationale given for the statute, that ®omeQ yaQ Tig
dMNg moliteiag (oov péteotv Exdotw, ovTw %ol tovtwv (i.e. of the laws) {oov

petéyewv Exaotov aEol, would be blatant nonsense after the clerk has read out such a

4% Cf. Hansen 1979: 28-9.
9 Dem. 21.32-3 explicitly distinguishes between offices and the men who hold them.
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provision. The only remark Demosthenes would be able to make would be that the law
of Timocrates had not been ratified by six thousand Athenians. There is no trace of such
a remark in the speech.

Some provisional conclusions can be drawn from this analysis of the orator's
argument: first, if the provision about the quorum of six thousand voting by secret ballot
ever existed, it was unlikely to be in the text the clerk read out to the judges.**® Also,
since similar arguments are often used in the orators, we should assume that this
provision was generally unknown to the judges. Even if this was the case, such
arguments would still be utterly vulnerable: the opponent could easily ask the clerk to
read out the whole statute, and thus expose the argument as misleading.

My next points concern the (lack of) rationale behind such a provision, when
compared with what we know about Athenian legislation, and the (lack of) evidence for
its existence. This version of the provision is in fact vulnerable to the same objections as
the paradosis version: 1) again, where was such a quorum required? Not by the
nomothetai, because we should imagine a body of nomothetai larger than the Assembly.
Yet the Assembly is not in charge of enacting laws in the fourth century: the nomothetai
are. 2) Rhodes*” also notes that, whether the distinction between laws and decrees was
theoretical or pragmatic, a decision concerning an individual is invariably passed in
Athenian practice through a decree, and not a law .**® 3) As I have already noted, the two
parallels for a quorum of six thousand voting by secret ballot are very precise about the

stage of the procedure at which this quorum is needed. The text of our law instead, also

46 Cf. Wayte 1882: 137.

7 Rhodes 1984: 59; 1991: 97-8.

%8 Rhodes therefore supposes that this provision was enacted when this distinction was not yet rooted in
the Athenian practice, and quickly became dead letter. This hypothesis however is vulnerable to the same
objections I have raised above about the possibility that the clerk did not read it out, and the judges did
not know it. Moreover, such a solution would be necessary only if we knew from an independent source
that the statute in this form is reliable. Otherwise, this reconstruction is hardly the most economical.
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in this version, does not tell whether the vote by secret ballot with the quorum of six
thousand is supposed to be an authorization to deliberate or a ratification of the norm.
Hansen on the other hand notes that in three cases we read honorary decrees for
individuals submitted to the nomothetai for further ratification, and claims that these
decrees are evidence for the procedure witnessed by this version of the provision.*” The
reason for the submission to the nomothetai is that the funding of the measure would
require a modification of the merismos that, being a law, cannot be modified by decree.
This sort of law, according to Hansen, would be a case of vopog €t dvdgl. Yet the bill
of the nomothetai ought not to refer to any individual, just to a modification, as noted by
Rhodes. Hansen on the other hand claims that at least in one case the bill of the
nomothetai must have encompassed a reference to the individual. The case of vopog €
avdpi mentioned by Hansen (IG II* 222) is dubious. He claims that since the
nomothetai have to ratify an annual pension for Peisitheides, their decision, that is that
the apodektai allocate yearly a certain amount of money to the treasurer for the purpose
of this pension, must have included the name of the honorand in order to be identifiable.
I cannot see why. According to the decree, a certain amount of money ought to be paid
daily to Peisitheides by the treasurer. The nomothetai have simply to ratify that the
additional amount of money needed must be given to the treasurer yearly.*”” The point is
simply to provide the tamias with enough money in his budget to comply with the
orders of the Assembly. There is no need to identify the money. The modification of the

merismos 1s sufficient to account for the ratification by the nomothetai and no mention

469 Hansen 1979-80: 90-9; 1979: 39-43; 1985: 360-2. The three decrees are IG 11> 222 11. 41-46; 330 11. 15-
23; VII 4254 = SIG® 298 11. 35-41.

10 IG 1% 222 11. 44-6: tov taptov Tod dfuov [tov del Tlap[tedovra didovon Mewo[10eidnt] dooyunv
Thg Nuéoag éx TO[v nata Yndtlopata davaioropévav [Tl Onumi]- év 8¢ tolg vopobétal[g] T[ovg
o£dJovg ol &v mEoedeemaoty [ral Tov €]m[io]tdtnv mpoovouoleth[oal TO dglyvolov t[o]UTto
peeiCewv tlovg amodléntag Tl Taputor tod dMulov eig TOlv €viautov €xaotov. 0 8¢ tlauiag
ar]odotw ITel[o1]0eideL vatd [TV mout]avelav éxdotny.
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of any quorum of six thousand is found in the decree; there is therefore no need to see
here a case of vOpog €t AvoQl.

To sum up, the many problems with this provision, in both its versions, and the
absence of any mention of it anywhere else, both in literary sources and, as we have
seen, in inscriptions, point to its inauthenticity.”’”' The mention in the orators of this
practice is always found in connection with procedures, adeia and naturalization,
concerned with a named individual. It is not surprising that a forger, well versed in the
orators but unaware of the technicalities of Athenian legislation, inferred that the same
practice must have been used in the case of a vOpog €t avOQi.

Thus, this document was probably reconstructed by a forger on the basis of
information found in the orators. The stichometry does not allow us to tell whether it
was in the Urexemplar of the speech but, given the general reliability of the
stichometric documents analysed to this point, it is safer to believe that at least the last

provision, but probably the whole document, was inserted much later.

7! The last clause has been expunged by Schiifer, Lipsius, Taylor, Dindorf. The document has also been
considered a forgery by Wayte 1882: 137, and more recently by Lepri Sorge 1979: 316.
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4.10 Dem. 24.63: another law of Timocrates
NOMOX

E3N

Twonrpdrng eimev: 6modcoL Adnvainv xot eioayyehav éx Thig Pourig 1) vov
glowv €v t@® deopwtnolow 1) O Aouwtov xotateddhot, nol un woeododf) 1)
1OTAYVOOLS avT®V Tolg Oeopobétorg Vo Tod yoauuotémg TOD roTO
TQUTOVELALY RATA TOV EL0AYYEATIROV VOUOV, 0edOYOaL TOlg vopoBEétalg eiodyey
ToVg EvOexo €ig TO SaoThowov &viog Towhnovl Tueodv AP’ fg av
TeQaAGBwoty, £av pf T dnuooia kwAin, ¢av 8¢ uf, dtav TEOTOV OlOV T 7).
®oTNYoQely & AOnvaiwv tov fovhopevov oig £Egotv. £av & GAD, TLdTo 1)
Huaie meel avtod & © Gv doxf) GEog elvar mabelv 1) dmoteioar. £av &

apyveiov Tun01, dedéc0w téwg av éxtelon 6 TL av avtod ratayvwooT).

] amoteioan. ¢av & doyvelov Tundi, 6edéabm téwg av éxteion 6 T Av abTod ®aTAYVWODT)

P.Oxy 4.701

0ed0y o toig vouoBétarg SP™ : ded6yOan toilg OeopoBétoug AFY | eloayayetv A | évtdg ante
To1dxovl’ SFYP : om. A P.Oxy.4.701 (si spatium respexeris) cf. Dem.21.47 | vwAiOon F | | ante
nhata om. YP* | téwg FYP P.Oxy 4.701 : te €mg S : te €éwg A (cf. § 64 téwg FYP P.Oxy.4.701 : t¢

™G S : te €émg A)

Moved by Timocrates: as many Athenians as are now or will in the future be put in
prison by an eisangelia in the Council, and whose preliminary verdicts of guilty have
not been passed by the secretary of the Prytany to the thesmothetai according to the
law on eisangeliai, it shall be resolved by the nomothetai that the Eleven bring them
into court within thirty days from the day on which they receive them into custody,
unless some public business prevents them, and if so, as soon as possible. Anyone

among the qualified Athenians who wishes so shall be the prosecutor. If the culprit is
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condemned, the Heliaia shall give him the punishment, pecuniary or otherwise, that
they think fit. If he is condemned to pay a fine, he shall stay in prison until he has

paid what he has been condemned to.

It is impossible to calculate on the basis of the stichometry whether this document
was part of the Urexemplar of the speech or not. It is reported consistently by all the
medieval manuscripts, and a papyrus from the end of the 2™ century or the beginning of
the 3", P.Oxy. 4.701, is evidence of its existence in at least part of the tradition at that
stage of transmission. It is preceded in the speech by a document (§ 59) that cannot, as
we have seen, be considered genuine, and whose last section at least has been forged
later. The next document at § 71 is a perfect (except for a detail) replica of a section of
the law of Timocrates already quoted at § 39-40. Both are stichometric documents
whose text is almost totally consistent with the paraphrases provided by the orator
through the speech. Our document here on the other hand, which purports to report
another law previously passed by Timocrates, cannot have been drawn from the context,
since Demosthenes in his paraphrase mentions only one short clause from it. Its
assessment must therefore be based on the comparison of its contents with other
information concerning eisangelia, and its language must be checked against
contemporary Athenian inscriptions.

After the reading of the document by the clerk Demosthenes at § 64 encourages
the judges to pay careful attention and then asks the secretary to read again the last
passage of the law (Aéy” aTolg 00TO TODTO TTAMLYV). A further document reporting only
the few words of the same law €av O doyvoiov Tun07), 9edéobw téwg av éxteion
follows in the speech, and afterwards the orator asks the judges: 'is it possible for a man
to enact two more contradictory provisions than these: that convicted malefactors shall

be kept in prison until they have paid their fines, and that these same malefactors may
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present sureties, and not be imprisoned?'(¥otiv ovv dmwg Gv EvavtidTeed Tig 10
Beln Tod dedéoban, Téwg Av €xteiomwol, ToUg AMOVTAG, nol TOD ®ABLOTAVOL TOVG
aUTOVg TOoUTOVG €yYyunNTds, AAAG W) Oelv;). Timocrates has therefore contradicted
himself by passing two laws prescribing in one case that malefactors must stay in jail
until they pay their debts, and in the other that they can avoid prison by providing
sureties. This line of argument is undoubtedly relevant. Even more than the fact that
Timocrates has failed to repeal a statute that conflicts with his law, the judges must have
found it striking that the conflicting statute has been recently enacted by Timocrates
himself.*’?

The document in this form seems to be an amendment to the nomos eisangeltikos,
aiming to limit the period for which someone can be held in prison awaiting trial
following a provisional decision of the Council. This is not the place to discuss the
procedure of eisangelia, and the (slightly) different interpretations offered by Hansen
and Rhodes, based on their different understanding of the main focus of Athenian laws
(procedural or substantive).*”” It will suffice to follow the ancient sources and isolate an
eisangelia to the Council for magistrates guilty of misconduct in office. The existence
of such a procedure is clearly attested by Ath.Pol. 45.2: npivel d¢ TG GOYAS 1) POVAT
Tag mhelotag, xal udod  doon yonuata dvayepilovotv: ov rvia & 1 xoiolg,
A EdEoLog €ig TO OvaoTHELOV. £E€0TL 08 Ol TOlG idLMTALG EloayYEMAELY TV AV
BolAhwvtor TV dey®v W) xoMobou toilg vopols: édeoig ¢ nal ToUToLg €0Tly €ig TO
duaotnolov, éav aitdv 1 fovin ratayvd. The Council is in charge of judging the
conduct of the officials, yet their judgment is not definitive: the convicted official can
appeal to the people's court. Moreover, any Athenian can indict an official for

misconduct in front of the Council, and again the official has the right to appeal against

472 MacDowell 2009: 189-90 considers this the best argument exploited by Demosthenes in the legal
section of the speech.
473 Cf. Hansen 1975: 21-8; Rhodes 1979: 106-14; Hansen 1979-80: 93-5.
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the verdict to the people's court. Further details concerning the phase of the procedure
held in the Council are provided by Dem. 47.42-3: yevouévng tolvuv Ti)g ®eloeme T®
Ocoduw £€v Tt Pouvri) nota TV eloayyehiov fv éym elofyyelha, xal
a0d00évtog AOYyou Eratéom, ral ®QUPINV dopndloapévav Tdv Povievtdv,
£0Am £V T PovhevTnoim %ol £80Eev Adrely. nail Emeldn) £V T) SLorELQOTOVELY TV
1| BovAi] mOTEQL dtaoTEiw Tapadoin 1) Tnumoste Tols mevtaxooiong, doov MV
nuplal ®OTO TOV VOUOV... GUVEXMENOQ (MOoTE T® Oeodpnuw mEVTE %ol €(nOOL
doayudv mpootunOfvar. The speaker starts an eisangelia to the Council following
Theophemus' refusal to hand over some trierarchic equipment. The Council hears both
parties and passes a verdict of guilty. Afterwards the Council votes again on the matter
of whether to impose on Theophemus a fine no greater than 500 drachmas or to pass on
the case to the people's court. They choose eventually to impose a fine of 25 drachmas,
and the case is closed. If they had chosen to inflict a more serious penalty, then the case
would have been judged by the people's court, and, according to the previously quoted
passage of the Ath.Pol., the same would have happened if the convicted official chose to
appeal against the fine. Ath.Pol. 59.4 makes clear that, in case of more serious penalties,
or of appeals to the people's court, the thesmothetai are in charge of bringing the trial to
court following the provisional verdicts (xatayvmoels) of the Council: eiodyovolv 8¢
rol Tag donpaoiog Talg dEyols ATAooLs, ®al TOUS ATEYNPLOUEVOUS VIO TOV
OMUOTOV, ROl TAS ROTAYVOOELS TAS €1 THS POVATS.

Timocrates' law, if authentic, would define the rights of those provisionally
convicted and imprisoned by the Council. That the Council had the power to imprison
an individual is clearly attested by Demosthenes at § 144 of this speech, where he
paraphrases a passage of the bouleutic oath: 00d¢ dfjow AOnvaiwv ovdéva, Og OV
gyyuntag toels xabloti) To avto téhog TehodvTog, ATV €4V TG €l mpodooig TS
nohewg 1] €m xotohboer tod ONuov ouvviov ald, 1) téhog moLduevog
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gyyunodpuevog 1) éxhéyov un ratofdin. The Council had the power to imprison
individuals, unless they presented three sureties from the same census class, and in spite
of their sureties when the charge was one of treason, of attempting to overthrow
democracy, or when any tax farmer, his sureties or collector were in default. Moreover,
the use of imprisonment in Athens as a precautionary measure is widely attested, and
Antiphon's speech On the Murder of Herodes provides clear evidence.*”* The document
here deals with those who have been imprisoned by the Council as a precautionary
measure, and are awaiting trial. To avoid endless imprisonment due to delay, it
prescribes that in case the secretary »ato sputaveiov fails to pass on the provisional
verdict (1] xatdyvowolg) of the Council to the thesmothetai, as prescribed in the nomos
eisangeltikos, the Eleven, responsible for the prisons (Ath.Pol. 52.1), shall take the
prisoner to trial in thirty days, unless some serious business prevents them from doing
so. The document then allows any Athenian to be the accuser, and gives the Heliaia the
power to decide the punishment. The provision allowing any qualified Athenian to be
the prosecutor is necessary since the eisangeltic procedure could be activated in many
different ways: it could start because an individual presented an eisangelia, but also as a
result of the apocheirotonia of an official at the kyria Assembly of every month,*” or

perhaps at a debate in the Assembly invited by the Council after a catastrophe,”® o

r
simply in the course of a debate, if the offence was relevant to that debate, or even as a
result of the Council's supervisory work."”” In some of these cases the prosecutor at the
trial would obviously be the same person who presented the eisangelia in the first place,

but in some other cases there would not be any obvious prosecutor. The document ends

with the provison that if the punishment is a fine, the convicted criminal must be re-

474 Cf. Rhodes 1981: 580; Hunter 1997: 301-7 and 316.

> Hansen 1975: 41-4 discusses many such cases and concludes that 'an apocheirotonia of a magistrate
was normally the first step towards an eisangelia. The same opinion is expressed by Harrison 1971: 59
and Rhodes 1979: 110 n. 69.

7% Rhodes 1979: 110.

7 Cf. Hansen 1975: 31-3.
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imprisoned until he pays it. This is the provision that Demosthenes wants the secretary
to repeat, in order to stress the fact that Timocrates with his new law is contradicting a
law he himself enacted.

As is clear from this reconstruction, the document does not conflict with any other
account of the procedure of eisangelia, and its provisions are in no way contradictory.
In fact, it supplements our understanding of eisangelia by covering a blind spot in the
procedure as we know it: the passage from the provisional verdict of the Council to the
people's court. If authentic, Timocrates' law would be a sensible and humane provision:
in Rhodes' words, a habeas corpus law.*” Of course the fact that the document would
represent a sensible provision does not alone guarantee its authenticity. However the
choice of two particular technical terms points to this hypothesis. First, the provisional
verdict of the Council is called xotdyvwolg, which is used in this sense as a technical
term in Ath.Pol. 59.4 (%ol TAS ROTOYVOOES TOS €% TS POVANG). Ath.Pol. 452
consistently states that 7| fouAr xotoyv®. More importantly, in the document the
1OTAYVOOLS must be transmitted to the thesmothetai V70 TOD YQAUUOTEWMS TOD RATA
moutavetav. This official is called in inscriptions YOOLUOTEVS ®OTO TQUTAVELQLY Only
after 363/2, whereas earlier the name is invariably yoappotevg tig fovifc.””” Another
document in this speech (§ 42), which purports to be a statute of the late 5" century, the
law of Diocles, rightly uses yooppotevg Thg fovifis. That document was part of the
Urexemplar. If we assume this documents is a forgery, we must also assume that a later
forger was not only aware of this small change in terminology, which is unattested in
the literary sources and can be appreciated only with a careful analysis of the

inscriptions, but also correctly dated these two laws.

7% Rhodes 1979: 107.
7% Cf. Rhodes 1972: 134-8 and above pp. 179.
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Nothing in the document contradicts this impression of careful wording. In fact,
the language is remarkably consistent with that of inscriptions: the first clause expresses
the range of application of the measure with 66001 AOnvainv xot eioayyehiov éx
T POVANS 1) VOV gilowv v T® deopwtnolw... Omdool is well attested in Athenian
inscriptions as an alternative to ¢&v tig (cf. IG II* 1237 11. 13-5 Tegoxhiig gime: OmO0OL
T dedindodnoav ®otd TOV vouov tov Anpotioviddv, dtaduxdoal... and IG 117
98 11. 9-11; IG II* 141 11. 30-4; IG TI* 1128 11. 36-7). The expression zat elooyyehiov
is attested in Agora 19 Poletai P26 11. 456-9 (o¥]y vmwoxoVoavtog PLhonatog €ig
[tV ®otowv] xota v eloayyehiov v eiofyyel[hev avtolv Ymepeidng), and the
mention of the Council in connection with an eisangelia is found in IG II* 1631 11. 398-
401 (elvar 8¢ xal gioayyehiov adtd®V €ig T POVATY). TO AoLwOV moreover is very
typical of Athenian official language, with the meaning 'in the future'.**’

The motion formula 0ed6yBaL tolg vopobétals is directly followed by an
infinitive (elodyewv tovg €vdena), instead of being isolated at the beginning of the
statute (or decree) as usual (cf. Eukrates' law Agora 16 73 11. 6-7: 8ed6yOaL Toig
vopoBétoug: €dv Tig emovaotit Tdr dfumt...). Although this is unusual, it is not
unattested: IG II* 244 1. 6-7, a law (dedOyOan ToOic vouoOETOUg TOVG pev
agyUtéxtovog TOVG OO TS TOAELwS oBodpogoivtag xol AoV TOW
fouhduevov gioeveyrelv ovyyealdpag ovyyedpavtag ®od’ Eaotov TV €QYmV),
shows the same structure with the infinitive, and many decrees confirm it (e.g. IG 1I’
109 11. 22-5; IGII* 11 11. 9-11).

As for the clause introduced by 0m600L preceding the motion formula, we do not
find a precise parallel, but drawing any conclusion from this would be risky; such a
structure is meant to define a general category and to introduce a norm generally valid

for the whole category. Such a norm would necessarily be a law. Yet our epigraphic

480 See Harris 2006: 435-7.
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evidence for laws is very scanty,”" and the only comparable case is, again, Eukrates'

law (Agora 16 73). Its wording, 0ed0y0Oat tolg vopoBEtalg: €dv TG EmavaoTijl TML
ONuwt ém TveavvidL... cannot be considered the only possible one. In fact, we have in
decrees many parallels for such a structure, but also many cases in which the motion
formula is embedded in the course of the phrase. In honorary decrees for example we
often find the enactment formula preceded by an &meldr) clause and followed by an
infinitive (cf. IG II* 336 1. 5-15 émewdn Hoaxhleldng Zahapiviog Siatehet
dbrhotipotpevog moOg tOv Ofjuov TOv Abnvaiov [..] 0edd6yxBor TdL Ofjuwe
e¢mouvéoor Hooaxheidnv Xogurheidov Zohapiviov xai oTtedavdoaL youomt
otepdvmr and IG II* 112 11. al2-16; IG 1I* 223 11. ad-6; IG 1I° 448 11. 7-12; ). Parallels
are also structures like Ommwg av 1 ayopa M €[u] Iewpae[t] »[a]tao[relvaob[el] [...]
0ed0[x]0an T duwt Tovg dyogavo[ulovg tovg éu I[elipouel ém[pleAnOfvial
amdvtov TovTwv in IG 117 380 11. 8-14 (cf. also IG II* 407 11. 7-11; IG 1I* 487 11. 10-4;
IG II* 505 11. 41-59).

The expression ToLG#ovO Nuee®Vv A’ Mg Gv magaldfwory is confirmed by IG

482

P’ 55 1. 7 (mé]vte Huepdv 4P’ &5 a[v),” and so is dtav modTov oldv T 1) by IG I

120 1. 26 (6t[a]v ooV Te ). "

The final section of the statute is perfectly consistent with the epigraphical
evidence. The provision xatnyopelv 8 AOnvaimv Tov fovhduevov oig EEeomuy is
very typical (cf. Agora 16.56 11. 24-5 AOnva][iw]v toL Blo]houévmr ofig £Eeott and
SEG 21.493 1. 30 t® Bovlopéve oig £E[eott; 22.114 1. 10; 26.72 11. 32-6). So is the next
sentence: ¢0v 8 GAG, Tipdtm 1) Hhaio megl adtod & T dv doxd) dElog sivan mabelv
1] dmotetoon. The expression €0v O GAQD is attested in a law (SEG 26.72 1. 35: éav 0¢

aldu), and the following formula is often found in contexts similar to the present one

! See above p. 122 n. 281.
82 For the use of timelines in Athenian official documents cf. above pp. 179.
43 Cf. also IG II? 654 11. 56-7: étav medTOV o[idVv] T° 1)L
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(cf. Agora 16.56 11. 33 ¢[mBécOw 8¢ M] ‘Hhaia 811 &v doxf dEwog elvon Tabev
dmoteio[ar; SEG 32.81 11. 4-6 mpootiudtw 8¢ [a][vtdL 1} Nhaio dtov alv S[okel
GEwog eivar dafo][teloar; SEG 31.6 11. 50-1 Tipdro 8¢ t0] diwaotégrov ot dy X[pel
TaBev £ a[moteioon; IG I 34 1. 40-1; IG T 68 11. 50-2).

The final sentence €0v O dpyvlov TLun0T), dedéobw Téwg av éxtelon 6 TL GV
ovtod ratayvwoOi) is partially (until éxteion) repeated word for word in the small
document that follows the main one, and is confirmed by the orator's account.
Moreover, it presents no syntactical problems, and its structures are attested in
inscriptions (cf. e.g. IG II* 43 1. 61 &av] 8¢ Oavdro TyunOf; SEG 32.81 1. 6 xai

5e646]10[m Ew]g O[V] éxteioer). ™

The only grammatical problem here is T€wg Ov. This
is never found in Athenian inscriptions, where the form is invariably €éwg 0v. Téwg 0v
is also found in the following small document, and in the orator's account. However,
these three occurrences are far from sure: in the document téwg is found in FYP and
P.Oxy. 4701, but S has te €wg, and A 1€ €éwc. In both the occurrences at § 64 Téwg is
found again in FYP and P.Oxy. 4.701, yet S has te wg and A te €wg. The form appears
in this speech also at § 81 in the text, and at § 104 in a spurious document, and in both
cases the tradition is not consistent. The same happens in Dem. 19.326, 21.15, 56.14
and Exordia 21.4. It is clear from this account that the medieval copyists tampered a lot
with these forms, sometimes changing the Demosthenic text from one form, Téwg Av, to
the more common €wg dAv, and sometimes, probably, doing the opposite for
consistency's sake. This is likely to be the case here. At any rate, it is impossible to

choose between the two forms on textual grounds, and therefore no argument for or

against the authenticity can be drawn from this detail.

484 Cf. also IG 117 218 1. 32; 222 1. 36; 233 1. 12; 237 1. 24; 411 1. 13; 435 1. 11; 1196 1. al1; IG I° 61 1. 55;
1491. 15
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To sum up, the document presents a sensible provision whose contents are
consistent with the extant accounts of the procedure of eisangelia. Its language is
consistent with that of contemporary inscriptions and no detail betrays a later origin.
Moreover, some technical terms employed with propriety speak against the hypothesis
of a later, non-Athenian forger. Therefore the document should be considered authentic,
and likely to have been part of the original edition of the speech on which the

stichometry was first noted.
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4.11 Dem. 24.105: law on theft, maltreatment of parents and desertion
NOMOI KAOITHZ, KAKQZEQZ TONEQN, AZTPATEIAZ
‘O 1 v TG dmohéon, €av pev ovto AP, T dumhacioy xatadmdlewy, Eav 08
uf), v denamhaoiov mog Tolg emartiols. dedéobar 8' év Tf) modondnxy TOV

¢ e

nooa mEVO' Nuépag nol vimtag toog, €av mpootunon 1 Niala. Tpootudodon
d¢ TOV fovhOpEvoV, GTav meQl TOD TIARATOGS 1).

"Eav 0¢ T dmay0f, t@v yovéwv nonmoemg falwrwg 1) dotoatelog 1)
TQOERNUEVOV VT TOV VOpwv eipyeobat, elowwv OmoL py yov, dnodviwv
aUTOV oL &vdena nal elooyoviov eig v Mhaiov, xotnyogeitmw o0& O

Bovhopevog oig EEgotiv. v &' GAD, TipdTw 1) Nada 6 T XN Tadelv adToV )

amoteloat. £av ' dpyvotov Tun0f), 0edé0bw Téwg Gv Exntelon.

0edéaBar - 1 Nhtala Lys.10.16 | modoxndnxr Harp. s.v t 76 Keaney | "Edv 8¢ - éalwnmg Sud. s.v.

GAw (a0 1371) Adler - dotoatetag AB 123.11

NOMOZ A | AZTPATIAZ F | avto AGfN codd. : dmohdfn Bernard | dexosmhaoiov codd. :
outhaoiov Heraldus | modonduxn S | uépag déxa 1ov méda (nal vintog ioog om.) Lys. | émay 0
Sud. | yevedv S | dotoartiog F* | mpoeionpévav SYP | tdv vopwy elpyeoBar codd. : TV vouipwv
eloyeoBou Salmasius | elpyacBar A® | dmou oM (uh) om.) A | eicaydéviwv AP : eicaydvimv avtov

SFY | dmoteloau et éxteion Blass : dmotioat et éxtion codd.

LAWS ON THEFT, MALTREATMENTS OF PARENTS, DESERTION

Whatever one should lose, if he recovers it, the punishment shall be twice the value,
but if he does not, ten times the value in addition to the epaitiois (7). He shall be tied
in the podokakke by the foot for five days and five nights, if the Heliaia imposes this
additional penalty. Whoever wants shall impose this additional penalty when the

penalty is discussed.
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If someone is subjected to apagoge for entering where he is not allowed, despite
having been convicted of mistreating the parents or of not reporting for duty or
despite his exclusion from customary places having been proclaimed (?), the Eleven
shall imprison him and bring him before the Heliaia. Anyone among the qualified
Athenians who wishes so shall be the prosecutor. If the culprit is condemned, the
Heliaia shall give him the punishment, pecuniary or otherwise, that they think fit. If
he is condemned to pay a fine, he shall stay in prison until he has paid what he has

been condemned to.

The stichometry indicates that this document was not present in the Urexemplar
of the speech. The word modoxdxxn on the other hand is found in Harpocration with a
reference to this speech (s.v. t 76 Keaney). Since this word does not appear anywhere
else in the speech, late 2™ century, the probable date of composition of the Lexicon of
the Ten Orators, must be considered the terminus ante quem for the insertion of this
document.

The context of this document is the discussion of the reasons why the law of
Timocrates is harmful for the city. The speaker has previously shown that Timocrates
enacted this law without following the proper procedure, and that his statute contradicts
many existing laws. Now he is concerned with demonstrating that its effects would be
harmful for the community. At § 102 he summarizes the last section of the speech: the
law does not allow courts to impose additional penalties, gives impunity to those who
have committed crimes against the public, undermines the campaigns in defence of the
city and destroys its financial administration. In addition to this, it helps criminals,
parent abusers and deserters. In the next paragraph (§ 103) the speaker develops this
argument. He attributes the laws that he is about to discuss to Solon, and then claims

that the ancient lawgiver was a legislator who had nothing in common with Timocrates.
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In fact, he ordered that a thief, if the assessed penalty for him is not death, can receive
the additional penalty of imprisonment (QOOTWAY QUT® OeopdV). Solon also
prescribed that if someone convicted for mistreating his parents enters the agora, he
shall be imprisoned. The same is true for those who after a conviction for desertion
behave as if they were in possession of their full rights. Timocrates instead grants all of
them impunity by allowing them to provide sureties and thus avoid imprisonment. At §
104 Demosthenes asks the clerk to read out these laws (AvdayvwOL 0¢ »ol ToUTOUG
tovg vOuovg). The plural seems to refer to a law for each category discussed in the
previous paragraph, and we would expect a law about thieves, one about those who
abuse their parents and one about deserters. Our document includes only two statutes,
one about thieves and the second about those who abuse their parents and deserters
together. My treatment will follow this arrangement, and I will discuss first the section
of the document purporting to be the law on theft and then the second section.

At § 103 Demosthenes states that thieves, if they have not received the death
penalty, can be condemned to the additional punishment of imprisonment. At § 108
begins a long summary of the legal arguments of the speech. Our section is summarized
at § 113-5. This summary happens to provide more details about the law on theft quoted

in our section than does the section itself.**

Demosthenes again claims that Timocrates
as a lawgiver does not resemble Solon at all. Solon did not help wrongdoers. Instead he
ordered that if someone steals goods for more than 50 drachmas in daytime, there shall
be apagoge to the Eleven. If someone steals goods for any value at night, anyone may
kill him, wound him in the pursuit or employ the apagoge to the Eleven. When a thief is

subject to apagoge, the penalty is always death. The penalty is also death for those who

have stolen something worth more than ten drachmas from the Lyceum, the Academy,

% In general about Athenian legislation on theft ¢f. Cohen 1983 with the correctives of MacDowell's
review (1984) and Harris 2006: 373-90.
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the Cynosarges, some gymnasium or the harbours. This description fits very well with,
and expands, what we know about the procedure of apagoge against kakourgoi.
Ath.Pol. 52.1 explains that 'the Eleven punish with death those who are arrested as
thieves (kleptas), enslavers (andrapodistas) and robbers (lopodutas) if they confess,
while if they dispute the charge, they bring them before the court. If they are acquitted,
the Eleven release them, and, if not, execute them.' The condition for employing
apagoge was that the kakourgos was caught €' abTopdE® ('when guilt is obvious').**
An alternative, rather shadowy procedure to be employed in the same cases was
ephegesis, which differed for apogoge only in that the prosecutor himself did not arrest
the wrongdoer, but had the Eleven arrest him.*” Demosthenes seems to overlook it here.

Demosthenes continues by stating that if someone is convicted instead in a dike
klopes, he shall have to pay twice the assessed value of the stolen goods (duthéiolov
amoteioon TO TLun0€v) and the judges shall be able to inflict the additional penalty of
five days and nights of imprisonment, so that everyone will see that he has been
imprisoned. Demosthenes then explains the rationale of this provision: a thief cannot
get away with his crime by simply refunding the value of the object he has stolen,
otherwise stealing would be all in all a good deal. Thus Solon provided that he had to
pay twice as much, and because of the imprisonment live the rest of his life in shame.
Timocrates instead enacted a law that allows the thief to pay back the simple value of
the stolen goods and get away without any additional punishment.**®

From these two summaries the law about theft quoted at § 105 seems to have

included at least a section on the kinds of theft prosecuted through apagoge and whose

486 Isae. 4.28; Dem. 14.81; Aeschin. 1.91; Poll. 8.49; Phot. s.v. #v8exa. For the meaning of the expression
£ avTtoPmEW cf. Harris 2006: 373-90.

*7 Dem. 22.25-7 with Carey 2004 for the correct understanding of the passage. Cf. Hansen 1976: 24 for
the procedure.

%8 The descriptions of the dike klopes are consistent and must be accurate. This does not mean however
that Demosthenes' legal argument here works. The law of Timocrates dealt with the additional penalty of
imprisonment only for public debtors, whereas a thief had to return the money to his victim, not to the
state. The law of Timocrates would not have applied to thieves. As usual, Demosthenes' reports of the
provisions of the laws read out are accurate, but their interpretation is not necessarily convincing.
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punishment was death (at § 103 the very short summary begins with a reference to the
cases in which penalty is death) and a section on the dike klopes," a private procedure
by which the thief had to refund twice the value of the goods stolen and could receive
the additional penalty of five nights and five days of imprisonment.

The inserted document is not consistent with this description. In particular it does
not include any section concerned with theft prosecuted through apagoge. It could be
that Demosthenes is here giving a more extensive account, and the quoted law was
abbreviated so that it included only the procedure that could result in imprisonment, that
is the dike klopes. It is also possible, and more likely since the document has been
inserted later, that the editor chose to insert only the section of the law concerned with
imprisonment. However, it is implausible that a later editor who had access to the
original law decided to insert only a small portion of it, neglecting to mention the
provisions that Demosthenes discusses extensively.

Another discrepancy is that Demosthenes asserts that the main punishment in a
dike klopes is dumhdolov dmoteioanl TO TN 0€v, whereas the document provides that
'whatever one should lose, if he recovers it, the punishment shall be twice the value, but
if he does not, ten times the value in addition to the epaitiois.' First, there is no mention
of such a distinction in Demosthenes' summary (nor in any other ancient source).
Second, even the phrase stating that 'the punishment shall be twice the value' seems
mistaken. Demosthenes at § 115 explains the expression OuTAGOLOV AmoTElOOL TO
Tiun0év stating that Solon did not accept that one could get away with theft by
returning only what he stole, but he had to pay twice as much (dAAG TODTOL PEV
oumhdolo xatabetvar). Timocrates instead provided that he had to return the simple

value, and not the double (AAN dmwg Gmhd pév, G Oel dumhdoia, ratabfoovory

* No sign here of the shadowy graphe klopes, mentioned only at Dem. 22.27. Cohen 1983: 45-9 argues
that this procedure was available only against those who stole public property. MacDowell 1984 is not
convinced, and believes in a wider range of application. There is no decisive evidence about this
procedure, and a clear understanding of it is not necessary for the sake of my argument.
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nmopeonevaoe). This makes it clear that the penalty was to return twice the value of the
stolen goods, and not twice their value in addition to the stolen goods themselves. The
document instead provides that if the goods are recovered (simple value) the
punishment shall be twice their value, that is, in addition to the goods themselves. This
contradicts Demosthenes' wording.

Third, the words 'ten times the value in addition to the epaitiois' also present
problems: a penalty for theft of ten times the value of the stolen goods is unknown to
the sources. Demosthenes at § 114 clearly states that the penalty was double the value.
His statement is confirmed by Aulus Gellius (9.18): 'Solon sua lege in fures non (ut
antea Draco) mortis, sed dupli poena vindicandum existimavit.** This passage must
derive from an independent source, and not from Demosthenes, since Gellius asserts
that under Solon's law death was no longer a viable punishment for theft, whereas
Demosthenes lists in his passage plenty of cases of theft for which the penalty was
death. Heraldus, the old commentator on Petit's Leges Atticae proposed to emend
denamhaoiov to durhaotov, and this emendation has become the vulgata.**' However,
since the manuscripts are all consistent in reporting the reading dexamhaoiav,”® such
an emendation would de facto correct the text into authenticity. It is methodologically
sounder to accept the paradosis as it stands, and either to explain dexamlaotav or to
consider it evidence of clumsy forgery. Cohen has tried to defend the plausibility of a
penalty of ten times the value of the stolen goods by pointing out that Demosthenes
himself at § 112 contemplates such a penalty for thieves. However that passage refers to
magistrates convicted for theft or embezzlement at their euthynai. That in such cases the

logistai could inflict this penalty is confirmed by Ath.Pol. 54.2, but this has nothing to

% Paying double the value of the goods stolen is the penalty for furtum nec manifestum also in Roman
law. Cf. Gai. Inst. 3.190; Gell. NA 11.18.15.

w1 Cf. Harrison 1971: 166 n. 5; MacDowell 1978: 148; Saunders 1990: 75; Harris 2006: 380. The recent
edition by Dilts accepts the emendation. Cf. Pelloso 2008: 108-9 nn. 219-20 for previous bibliography on
OeROTAALOLOLY.

42 Cf. also Moneti 2001: 101 and Pelloso 2008: 108.
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do with actual thieves that stole private property and can hardly be used as evidence that
such a penalty was contemplated when the stolen goods were not recovered.*” The
penalties for magistrates were obviously different and more severe. This passage, rather
than a confirmation of the Oexoamhaciov penalty, is more likely to have been
misinterpreted by a forger as referring to the dike klopes, and be therefore his source for
the dexamhaoiav fine.

The paradosis must be accepted as it stands and speaks against the authenticity of
the document. Yet even if we accept the emendation, the text still conflicts with
Demosthenes' account. It would in fact provide that in case the stolen goods are not
recovered the thief must pay twice their value 1p0g toig €montiols. The meaning of this
expression is unclear. Poll. 8.22-3 explains it as referring to the additional penalties.
The penalty of paying twice the value of the stolen goods would be inflicted in addition
to the further penalties, namely, according to the document, confinement in the
stocks.”* This reading makes no sense. What is the point in inflicting the main
punishment (payment of twice the value of the stolen goods) in addition to (that is,
after: mQOG) a penalty which has not been imposed yet, and perhaps will not be, since it
is only optional?*”” It makes much better sense to accept Reiske's explanation of the
expression: 'praeter simplum valorem eius rei, quam quis furto avertisse accusatur'.*
However, if we accept this explanation, we encounter the same difficulty as with the
penalty for stealing goods later recovered: the payment of twice the value is imposed in
addition to the payment of the value of the goods themselves. The thief must in fact pay

thrice as much as he has stolen instead of twice as much as clearly stated by

493 Pace Cohen 1982: 62-4 and Pelloso 2008: 108-9 n. 220. The other evidence adduced, Plat. Leg. 914b
is hardly relevant.

% This is the interpretation of Wayte 1882: 173.

493 Cf. for further reasons to reject Pollux's view Moneti 2001: 102.

4% Reiske 1822: 344, endorsed by Lipsius 1905-15: 441 n. 79; Harrison 1968: 166 and recently by Moneti
2001: 102 and Pelloso 2008: 109 n. 221.
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Demosthenes at § 115. The conflict with Demosthenes' words is impossible to
eliminate.

Another suspect feature of the first sentence of the document is that €maitia is
never found in Attic inscriptions, nor is the adjective €maitiog with any of its
meanings.*”” Moreover the verb Aapufdvo is never found in Classical sources with the
meaning 'to recover'. The proper verb would be dmohaufdvm.”® The sentence as it
stands can hardly have been part of an authentic Athenian statute.

The next sentence, dedéo0oun 0' €v Tf) TOOOUAXXT) TOV OO TEVO' MuEpag ol
vintog toog, éav moootiunon 1 niwata ('He shall be tied in the podokakke by one
foot for five days and five nights, if the Heliaia imposes this additional penalty') seems
to be confirmed by Lys. 10.16, which quotes some sentences of ancient laws of Solon to
point out the use and the meaning of archaic words. The first of these quotations runs
like this: 0edéobon & €v tf) modorduxn Muéag Oéxo TOV TOd, €4v )
moootiufon N Nhala. Lysias explains that €v tf) wodoxdxun means v T EVA® (‘in
the stocks'). In this passage the number 10 has been customarily emended to 5,"’ and
the pn athetized® to make it consistent with our document. However, as correctly
observed by Carey in his recent edition of the speech,”' eandem legem esse non
necesse. Carey still athetizes 1), but Todd has rightly pointed out that the provision
makes perfect sense with it: 'the point would presumably be to make the podokkake the
minimum penalty unless the court imposed anything further'.””> Moreover, in Lys.10.17,

a couple of lines later a law on theft is introduced with the words Aéye €regov vopov

7 In legal prose the adjective is found only once (Lys. 7.39) with the meaning 'unpleasant' or
'blameworthy', and therefore its use in this passage has nothing to do with the meaning it carries in our
document. See Todd 2007: 539.

% Bernard has in fact emended a0to Méfn in dwohdfin, but this is methodologically unacceptable.

* First by Taylor 1739: 177.

%% First by Auger 1783: 212.

01 Carey 2007: 93. See already Hillgruber 1988: 26, 66-8.

%02 Todd 2007: 680.
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(‘'read another law'). This suggests that the sentence just quoted does not come from a
law on theft.””
Thus there is no reason for identifying the two texts. The text in Lys. 10.16 does

not seem to come from a law on theft,”™

and the provisions of the two texts are
different: one provides that thieves can receive the additional penalty of confinement in
the stocks for five days, whereas the other provides that for some unknown category of
criminals the minimum punishment is ten days in the stocks. The mention of Solon as
the author of the law on theft at Dem. 24.103 and the provision summarized at § 114
according to which imprisonment (or confinement) can be imposed on a thief as an
additional penalty, so that everybody sees that he has been imprisoned (or confined;
deopoOV T ®AémTy, mEVO Muéoag ral voxtog {oag, Ommwg 0QMEV ATOVIES OVTOV
0edepévov) can have prompted a forger to believe that Demosthenes is here in fact
commenting on the law quoted at Lys. 10.16, which provides for confinement in the
stocks. One should also note that at Dem. 24.146 the orator quotes and comments on a
provision stating that if one is subject to endeixis and apagoge the Eleven shall confine
him in the stocks (Tov & &vderyOévta 1) dmoayOévta dnodvimv ol Evdera v @
EUA®). The mention of the Eleven and of the procedure of apagoge, as in the summary
of the law on theft at § 113-114, convinced the forger that Demosthenes is referring to
the same law, and the expression ¢v T® EUA®, the same used by Lysias to translate €v
] Tcoéo%d%%n, must have reinforced his idea that the law quoted here was the one
discussed at Lys. 10.16. So there is no reason to believe that whoever composed (or

inserted) this document had access to any independent source. The imperfect

correspondance with Lysias' discussion does not prove the authenticity of the document.

%3 Hillgruber 1988: 66. Todd 2007: 680 rebuts this argument claiming that in Athens laws were organized
by procedure and magistrate, and not by substance, and therefore these might be two different laws on
theft, but see Harris, 'Substance vs. Procedure in Athenian Law' forthcoming in DIKE.

% In Pergamum slaves that used springwater in forbidden ways without informing their owner were
given ten days in the stocks (8€0€00m év Tl EVAWL Nuéoag déxa: OGI 483.177 f. = SEG 13.521.190
f).
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It is more likely to be the source of a forger. In fact, since Lysias makes it clear that the
expression €v tf] modonduun was not understood in the fourth century, we would
expect that, if it was actually found in the law, Demosthenes would have explained it.
The fact that Demosthenes fails to do so is circumstantial evidence against the
authenticity of the document.*”

The last sentence of the first law of the document does not make any sense. It
provides that 'whoever wants shall impose this additional penalty when the penalty is
discussed' (mgootudoBon 8¢ tOV foulduevov, dtav mepl Tod Typhuotos 1). The
previous sentence stated that the Heliaia must impose the additional penalty. The only
way to make sense of this sentence is to interpret mpootipudoOor as 'propose the
additional penalty'.* This is not in itself impossible,”’ but using the same verb twice in
quick succession with two different meanings is 'a very confused mode of expression'.”
But even if we accept this interpretation, the provision is still unacceptable. In Attic law
courts, when the penalty was not fixed by law, it was the accuser and the defendant who

proposed the penalties at the fimesis, not 6 fovAouevog. In fact, there is no evidence

whatsoever that anyone except the accuser and the defendant could propose the

%05 Hillgruber 1988: 66-9 considers this law a forgery and notes that Demosthenes at § 114 seems to refer
to imprisonment, and not to confinement in the stocks. Todd 2007: 679-80 counters that the final clause
Omwg 6pMev amavies avtov 0edeuévov points to stocks in an outside location, where everyone can see
the prisoner, rather than to prison. Thus also Ruschenbusch 1968: 13 and MacDowell 1978: 257. I am
dubious about this inference: at § 115 Demosthenes makes this statement clearer by saying that a thief,
having been imprisoned (or confined), would live the rest of his life in shame (de0évta d¢ mEOg TOVTV
T Tppatt &v aioyxtvn Thv 10n tov dilov Biov). The element of shame and deep humiliation was
present in the penalty of imprisonment as well, and is attested by many sources (Antiph. 5.18; Dem.
24 .87, 125; cf. Dem. Ep. 2.17). Plut. Phoc. 36.1-2 shows that often the procession to the prisons after the
arrest amounted to a proper spectacle, and the prisoner was sometimes submitted to abuse (cf. Hunter
1997: 318-9 for an insightful analysis of the social effects of imprisonment). Thus, there is hardly any
need for a reference to confinement in the stocks to explain this passage. It is more likely that
Demosthenes is simply referring to prison, as he does throughout the speech. The forger misunderstood
these passages.

%06 Cf. Wayte 1882: 172, who however concludes that the expression is unacceptable.

7 This use is not attested for the compound QooTLUG®, but is found with Typdw (e.g. Pl. Ap. 36b; Grg.
486b; Dem. 25.74).

% Wayte 1882: 172.
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penalty.”® More importantly, this is a dike klopes, not a graphe, and therefore it is not O
BoulOuevog that brings the charge, but the victim.’"

The first section of this document therefore does not present any piece of
information which could not be easily drawn from some passage in the orators. It
presents on the other hand linguistic forms which are unparalleled in Athenian
inscriptions. Finally its provisions are inconsistent with other sources about Athenian
law. It cannot therefore be an authentic Athenian statute.

The rest of the law read out by the secretary at § 105, or better, the other law(s) to
be read out, should be concerned with parent abusers and deserters. As we have seen, at
§ 103, just before the laws are read out, and therefore where the speaker is more likely
to be trustworthy, Demosthenes mentions only three categories: thieves, convicted
parent abusers (TG GAOVG THS ®axdoewg TOV Yovéwv) and convicted deserters
(dotoatetag Tic dPAN). We have already dealt with the crime of theft. As for the other
two categories, according to Demosthenes, if a convicted parent abuser enters the
agora, or if a convicted military shirker behaves as though he were still in possession of
full citizenship rights, Solon prescribed that he must be imprisoned. Comparison with
passages from Andocides' On the Mysteries and Ps.-Aristotle's Constitution of the
Athenians will provide us with better understanding of Demosthenes' argument.

Andocides (1.74) lists different categories of atimoi and mentions among others
those who leave their place in battle (0mdooL Alrotev TNV TAEW), the deserters (1)
aotpatetag) and the cowards (1) delhlag), together with parent abusers (1] TOUG Yovéag
nonMg mololev) as atimoi deprived of their personal citizenship rights, but retaining
their property (oUTOL AVTES ATLHOL OOV TA CHOROTA, TO O YONUOTO €lxov). It is

clear therefore that the punishment for these crimes was loss of rights. Lys. 14.5 also

399 Cf. Harrison 1968: 80-2; MacDowell 1978: 254-8.
310 Cf. e.g. MacDowell 1978: 57-61.
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informs us that MutotdElov and dethior were listed together with deserters (6mdooL GV
un moedowv €v Th) melh otoatd; Lys. 14.7 dotpoateiog) in the same law. Aeschin.
3.175-6 lists the same three categories as part of the same law and adds that people
convicted of these offences could not enter the agora, the temples or wear a crown.
These are some of the consequences of atimia, so the passage confirms Andocides'
statement that these categories were atimoi.”'' Aeschin. 1.28 also states that atimia is the
punishment for parent abusers.

Here Demosthenes lists specific categories of atimoi to make his account more
vivid, but in fact he refers to imprisonment as the punishment for atimoi who violate the
conditions of their atimia. This punishment is described in detail in Ath.Pol. 63.3: if
someone serves as a judge while being a state debtor or an atimos, he is subject to
endeixis and tried. If convicted, the judges decide what penalty he must pay, and if the
penalty is a fine, he must be imprisoned until the fine is paid.

Demosthenes claims that atimoi that violate the conditions of atimia must be
imprisoned and does not mention that this occurs as the result of a failure to pay a fine.
However this only shows that he is providing a quick and simplified account of the
procedure described at Ath.Pol. 633" not that he is referring to imprisonment at

another stage of procedure,”” or twisting the letter of the law.”"* Demosthenes' point

11 Cf. MacDowell 1963: 111-3.

°12 Cf. Rhodes 1981: 703.

13 Scafuro 2005: 59 states that 'the reference to imprisonment in c. 103 is so elliptical, and follows so
briskly upon the offense, that it is difficult to view the imprisonment as the result of an inability to pay a
fine imposed by a court after a trial that is not mentioned, rather than as immediate and custodial
imprisonment before the trial takes place.' Scafuro therefore claims, first, that Demosthenes here refers to
'custodial imprisonment before the trial' rather than to imprisonment on failure to pay a fine and, second,
she concludes that 'Demosthenes' aim once again appears to be a sensational depiction of the
consequences of Timokrates' law'. It is certainly possible that Demosthenes here is deliberately 'elliptic' to
give the impression that Timocrates' law has a very wide application. However, custodial (or rather
precautionary) imprisonment is never mentioned, and if it were, it would be completely out of place,
since Timocrates' law deals with imprisonment for state debtors, not with precautionary imprisonment. It
is difficult to argue, without a specific mention of precautionary imprisonment, that Demosthenes would
here be alluding to a kind of imprisonment that does not fit his argument and ignoring the kind of
imprisonment that perfectly does.

314 Mirhady 2005: 71 rightly notes that Demosthenes summarizes this law as if the punishment for atimoi
trespassing was simply imprisonment, and 'does not dwell on the fact that imprisonment could be
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here is that imprisonment is an additional penalty for such serious categories of
criminals, and Timocrates with his law allows them to present sureties and thus avoid
prison. His argument works because imprisonment in this case is a penalty added on top
of a fine, otherwise it would not make any sense. Demosthenes' account is, as it must be
for his argument's sake, consistent with the other sources about penalties for atimoi
violating the conditions of their atimia.

Other passages of the speech do not contradict this reconstruction; indeed they
often confirm it. At § 102 Demosthenes states that Timocrates' law helps malefactors
(toig »anolQyols), parricides (toig motpahotong) and deserters (Tolg AOTEATEVTOLG).
Demosthenes wants to convey the impression that Timocrates' law has a wide range of
applications, and that it helps very serious criminals. Therefore, thieves become generic
kakourgoi and parent abusers become parricides. It must be noted however that in our
sources thieves are the category of wrongdoers most often identified as kakourgoi, and
the two terms are often used as synonyms.’” So Demosthenes is here probably
stretching the letter of the law, but his list is still consistent with § 103 16 Similar lists
recur often in the speech. At § 107, still in the vicinity of the quotation of the law,
Demosthenes claims that Timocrates should be ashamed, since he subverts the laws that
protect old age and favours thieves, wrongdoers (tTovg xaxovQyovc) and deserters
(Tovg dotpateitoug) more than his fatherland. Again, there is no need here to read
Toug ®noxolEyoug as a further category. It is just a specification of the previous

category: the thieves. At § 119, in the summary of the previous section of the speech,

contingent on failure to pay a fine'. However, this is in my opinion understood, rather than ignored; after
all, Timocrates' law was about state debtors imprisoned on failure to pay their debt. Again why should
Demosthenes twist the meaning of a law that perfectly supports his argument as it stands?

15 Cf. Hansen 1976: 47 with Antiph. 5.9; Dem. 23.26; Xen. Hell.1.7.22.

316 Scafuro 2005: 58 claims that at § 102 'the misrepresentations are obvious', since patroloiai and
astrateuoi are punished with atimia, not with imprisonment. Demosthenes is here introducing the topic of
the new law without entering into detail about the provisions. In the next paragraph he will be more
precise and explain that imprisonment is the penalty for convicted patroloiai and astrateuoi trespassing. I
cannot see here any misrepresentation. Timocrates' law, allowing convicted patroloiai and astrateuoi who
trespass to avoid imprisonment, in fact helps these categories (nal Tolg TaTQOAOLOLS Ol TOIG
aotoatevTols fonbodvta TéOnne TOV VOUOV).
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Demosthenes again mentions the three categories, and gives two terms for each: the
thieves become also temple-robbers (toig ®Aémroug, tolg iegoolAoLg), the parent
abusers are called parricides, and therefore become murderers (toig moTtQaioiaLg, Tolg
avdodovolg), the deserters leave their place during the battle (toig dotTQatevTOLS,
toilg Mmool Tag tdEelg). With some amplification, Demosthenes still sticks to the
three categories of § 103.”"” We should not expect in the law further categories of
temple robbers, murderers and deserters.

Some of these categories are also anticipated at § 60: Demosthenes claims that
traitors to the commonwealth and parent abusers are far worse than tax farmers,
excluded by Timocrates from the benefits of his law. He seems to add the category of
those that have unclean hands (ot u ®00aag Tag yelpag €xovtes), and finishes with
eloldovteg & eig TV dyopdv, 'and enter the agora', which can refer either to the last
category or to all of them. This passage poses many problems: first, what does
elolovteg O €ig TV Aryoeav refer to? Since the punishment for parent abusers was
atimia and not imprisonment, it is safer to conclude that the specification refers to all
categories: imprisonment, consistently with the other passages and with external
evidence, is an additional penalty for trespassers.’’® Second, who are oi ui} ®xa0aQdg
t0g yelpag €yovreg? Scafuro assumes that this must refer to men accused of killing,
bringing Ant. 5.11 as evidence. However, she notes that Ant. 5.82 and Andoc. 1.95
show that killers who have not been charged were described in the same way.
Moreover, Dem. 23.72-3, 37.59 and 36.22 imply that someone convicted of akousios
phonos and exiled is polluted until the family of the killed person pardons him.”"”
Scafuro argues therefore that the allusion is here to homicide, and killers are another

category to be expected in the laws quoted at § 105. Mirhady on the other hand observes

> This is rightly stressed by Mirhady 2005: 72-73.
38 This is also the conclusion drawn by Scafuro 2005: 57-8.
31 Scafuro 2005: 58.
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that parent abusers elsewhere are called parricides, and at § 119 even become
avdgodovol. The list at § 60 is connected in asyndeton, and there is no way to know
what is apposition of a previously mentioned category and what is a new category.
Those with unclean hands might just be an amplification of the previously mentioned
parent abusers. Mirhady concludes therefore that it is far from clear whether
Demosthenes is here adding another category, killers, or not. He might just be
amplifying the crimes of deserters and parent abusers calling them 'traitors' and
‘murderers'. The third problem is: how relevant is this passage for the laws quoted at §
105? However we interpret the list, the categories are not the same as in the summaries
of the laws (thieves are missing), and the list appears long before the laws we are
concerned with are even mentioned. Demosthenes is here picking random categories of
serious criminals who can take advantage of Timocrates' law to contrast them with
defaulting tax farmers, who cannot, to show that the law of Timocrates is unfair.
Whatever the interpretation of the passage, it can hardly tell us anything about the laws
quoted at § 105.

To sum up, the second (and a third) section of the document quoted should be
concerned with two separate categories: parent abusers and deserters. It should state
that, if convicted parent abusers or deserters transgress the conditions of their atimia,
they must be tried and, if their penalty is a fine, they must be imprisoned until the fine is
paid. The document on the other hand states that if someone is arrested by apagoge
(&mayOf)) for entering where he is not allowed, since he is a convicted parent abuser
(TOV YOVEMV RORDOEWS EAAWAMS), deserter (1) dotoatelng) 1) TEOEENUEVOV QUTY
TOV vopmv gipyeoOaun (that is, a murderer), 'the Eleven shall imprison him and bring

him before the Heliaia'.
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The first problem with this wording is caused by the verb auwmoyOf). This verb
clearly refers to the procedure of apagoge.’™™ However, in all our sources the procedure
used against atimoi that violate the conditions of their atimia is invariably endeixis.”'
Hansen argues that the document as we have it might report just the second part of the
law, and the apagoge might be the effect of an endeixis previously mentioned.
However, this explains ignotum per ignotius. Moreover, if the law began with a
provision allowing endeixis against certain categories, then there would be no reason to
repeat the categories again in the section preserved.’” Apagoge against atimoi is
unparalleled in our sources, and its presence here speaks against the authenticity of the
document.

The second problematic expression is 1] 7QOEENUEVOV QVTD TOV VOUDV
etoyeoBaur. This expression has been traditionally interpreted as referring to accused
killers subject to public proclamation and excluded from customary places.’ The
reason for this identification is the almost verbatim correspondence of this expression
with Ant. 6.34, 35, 40. The same expression refers to killers in Pl. Leg. 871a and 873b,
in Dem. 23.42 and in Ath.Pol. 57.3. In all these passages vOopwv is replaced by
voupwv, and has been therefore emended accordingly in our document by Salmasius.
The only other case in which the expression occurs, again with reference to accused

killers, with véuwmv is Lyc. 1.65.7*

20 Cf. e.g Antiph. 5.85, Isae. 4.28, Dem. 23.80, 24.146, 209. For a full treatment of the procedure see
Hansen 1976.

32! For reference see Hansen 1976: 94-5 nn. 2-3. MacDowell 1990: 280 and 1985: 73-4 has argued that
Dem. 21.59-61 might be another case of apagoge against atimoi. However the language used there
(paro; éEayayelv ovde nwrboar; Eémhafouevov i) yewol) is never used for apagoge. Cf. Scafuro
2005: 55 n. 11.

22 T rework here an argument formulated for different purposes in Gagarin 1979: 317 n. 49. See also
Scafuro 2005: 56, who argues that a participle ('If someone [having first been denounced] is arrested...")
would solve this problem but observes that if this is the case, why would the transcriber of the law have
elided it? In any case, as I have argued in the introduction, emending the text is acceptable only if the law
can be deemed authentic on different grounds.

52 Cf. MacDowell 1963: 26-7; Hansen 1976: 99-100; Gagarin 1979: 315-6; Hansen 1981: 17-21; Scafuro
2005; Phillips 2008: 129-30 n. 60.

>** Stephanus corrected it in VOppov.
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Whether the expression is acceptable with vOuwv or not, its presence here causes
many problems. First, as we have seen, killers are never mentioned in the summaries
and allusions to the law throughout the speech, and should not be here. Second,
apagoge against killers is described at Dem. 23.80 and the two accounts are heavily
inconsistent: Dem. 23.80 states that if an androphonos is caught in the sanctuaries or in
the agora he can be arrested and imprisoned. Once arrested, he shall not suffer any
harm, but if he is convicted at the trial the penalty is death. If the accuser fails to get a
fifth of the votes, he is to pay a penalty of 1000 drachmas. The procedure described here
is an agon atimetos whereas our document prescribes an agon timetos. Moreover, the
procedure laid down here is alternative to a dike phonou whereas our document's
procedure is only an interruption of the dike phonou started with the prorrhesis.
Furthermore, the document, purportedly the origin of Dem. 23.80's account, does not
mention any 1000 drachmas penalty.”” Hansen has tried to eliminate these problems by
arguing that the two procedures are different. The androphonos of Dem. 23.80 would be
only the suspected homicide, and the procedure there described is available only before
the prorrhesis. After the prorrhesis the correct procedure would be the one laid down in
the document.’”® There is no evidence, nor any clue in the text, that restricts the
application of the law summarized at Dem. 23.80 to suspected homicides. This is no
more than guesswork. But even if we accept Hansen's guess, the relationship between
this law and the one in our document is not straightforward; Hansen himself points out
that if an unintentional killer trespasses before a proclamation is done, he must be

punished with death, but if he trespasses after the proclamation, he could be punished

3 Gagarin 1979: 313-22 argues that the differences between the document and Dem.23.80 are superficial
and the two procedures might be the same, but see Hansen 1981: 17-21 and Scafuro 2005: 52-6.
%% Hansen 1976: 99-100; 1981: 17-21.
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with a fine and eventually sentenced in the Palladion to exile.” It is difficult to account
for such a contradiction.

Mirhady has tried to defend the document arguing that its wording need not
necessarily refer to homicides.” It might refer to atimoi in general and thus prorrhesis
might be used also for the atimoi by 'requirement' (prostaxis) listed at Andoc. 1.76.°%
This is explaining ignotum per ignotius, and against this hypothesis speaks the fact that
prorrhesis is never mentioned in our sources for any crime other than homicide.
Likewise, elpyeoOor t@v vopuwv (or vopipwv) is never used for generic atimoi or
outside the context of homicide charges.” The expression i} TQOELENUEVOV ADTY TOV
vopwv gipyeoBal must be interpreted as referring to homicides and is therefore out of
place here. Moreover, the provisions for trespassing homicides found in this document
conflict with the other sources about apagoge of homicides.

The next clause in the document, €iolv OmoL ur| %1, is inconsistent with the
epigraphical sources. For the expression 'it is not allowed', Attic inscriptions (and
inscriptions in general) always use the expression ) €Eetvanr and pn Q1 is never
found.™

The remaining part of the document seems to reproduce almost verbatim the final
section of the document at § 63 of this speech, and therefore its wording does not
present any problem, since that document is likely to be authentic. However, some of
the provisions are appropriate for that document, but inappropriate here. In particular
the mention of precautionary imprisonment is absent from the orator's account of the

law. This is not conclusive evidence that it could not have been part of the law, but it is

>*’ Hansen 1976: 101 and Scafuro 2005: 56.

3% Mirhady 2005: 74.

52 Cf. MacDowell 1962: 106-13; Hansen 1976: 82-6; Canevaro - Harris 2012.

0 In Ar. Vesp. 467 the chorus accuses Bdelycleon: 'tdv vOpmv Nuag dmeigyelg Gv §0muev 1 mohg'.
The expression here means that Bdelycleon denies the chorus the right to sit as judges (Sommerstein
1983: 185), and has nothing to do with atimia.

P Cfe.g. IGIT*281.11,431.36,971.12,1411.33.
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suspect. More importantly, the document states that xatnyogeitw 0¢ 6 fovlouevog
oig #Eeomwy. This provision was necessary in the document at § 63, since the topic there
is eisangelia and such a procedure could be activated in many different ways,
sometimes following an apocheirotonia of a magistrate in the Assembly or as a result of
the supervisory work of the Council.™ In such cases there was no obvious prosecutor
for the trial before the judges. In the context of apagoge however such a provision is
completely out of place. The sources clearly show that full responsibility of the
prosecution lay with whoever carried out the arrest in the first place,” and therefore
‘anyone among the qualified Athenians who wishes so' most definitely could not 'be the
prosecutor'. This provision is likely to have been copied by a forger, together with the
entire last section of the document, from the document at § 63. The forger did not
realize that some of the provisions he copied were out of place here.

To sum up, the second part of the document, as the section about theft, is
inconsistent with the orator's account and with external sources about the procedures
involved. Moreover some of the formulas are inconsistent with the wording of
contemporary Athenian laws and decrees in inscriptions. The document therefore

cannot report authentic Athenian statutes.

32 Cf. above pp. 218-9.
333 Cf. for full discussion of the sources Hansen 1976: 13-17.
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4.12 Dem. 24.149-151: the Heliastic Oath

[149] OPKOZ HATAZTQN

YNPLodpoL ®oTo TOVg VOROUS ol ta Yndiopato tod dfuov tod Adnvainv
®ol TS PovAfic TV mevTaxooiwv. xai Thgavvov ol Yndoduar eivar ovd’
ohyagylov: o0d €av T xatolln TOv dfuov ToOv Abnvainv i) Aéyn i)
Emyn ity moed tadta, o melcopar oVdE TOV YEEDV TOV dlwV ATOROTAG
o00¢ YNs dvadaopov ths AOnvaiwv ovd oixtdv: 00dE TOVEg Pelyovrag
®0T4Ew, 0V0E MV OAvaTog ®raTEYVWOTOL, 008 TOVg pévoviag £EeA®d mapd
TOUG VOUOUS TOVG REWEVOUS ®al TG Yndiopota Tod dfuov tod AOnvainv xol
g PovAfg ot altog éym obt GMov oVdéva édow. [150] oUd  doymnv
RATOOTHOW MOOT  dEyewv vmevBuvvov Ovta €tépag AaQyfs, ol TOV €vvéa
aQYOVTOWV %ol TOD lEQOUVIILOVOS %Ol O0O0L HETO TV €vvea AQYOVIWV
nvopevovral TavTy T NUEQA, nol ®NEUXOG 1al EeoPelag xal ovvESQmV: 0VdE
Olg TNV vtV AEYNV TOV avTov dvdpa, ovde dU0 dgydg doEal TOV avTov €V
TQ o0TH EViautd. ovdE dda déEopon ThHg HMaocewg Evera olT alTog Eym
oVt GAhog épol olT dAAn eiddTOg EHoD, olte TéYVn olTe pnyavi) oVOEWA.
[151] »ol yéyova ovx €hattov i) TOudnovia €th. ol AxQodooudl ToD Te
ROTNYOQOU KAl TOD GITOAOYOUUEVOU OUOLWS Gudolv, ®al dopnploDpol megl
a0Tod o av 1 dlwEig 1. tmduvupol Ala, Iooewdd, AfpnToa, ol ETadodol
¢EmAeLaY €0VT® nal oixig T Eavtod, &l Tt toVTtwv mopafaivol, ebogrodvT O

TOMOL %AryaOd giva.

0]Udéva - évvé[a P.Oxy.2.233

1 lemma om. S | 2 »ai <xatd> F | tod Adnvaiov SAYP : tdv Adnvaiov F | 4 tov Adnvaiov SP
: TV ABnvaiov AFYP | 5 oixeidv S*A* | 6 uév dvtag S | 7 tod ABnvaiov SFYP : tdv

ABnvaiov A 18 00" codd. : oit' F | doynv codd. : doyeiv Y 19-10 tod iggopviipovog codd. : TOv
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iegopviiuova Weil | 10 6oot S : doar AFYP | tavty tf) péoa codd. : T avti) fjuéoa Reiske Blass
| 11 ufovrog codd. : ufovra Weil | 13 dAdnu A* | 14 1e¢ om. S | 15 dmohloyecopévov F |
droymdrodpan codd. : del Yynproduor Cobet Weil | mepl adtod mv corr. Max Frinkel coll.
Aeschin.1.154 | v AFYP : v S | 16 1) 1) diwEig AFYP sed cf. Dem.45.50 | émopvivou corr. Bekker
: émopvopor SAYP? @ émdpvou SYPS : Suvuw F | mooeddva S | dnuntooav A | avtd F | 17

mapafatvou A | woAld codd. : xakd S

[149] HELIASTIC OATH

I shall cast my vote according to the laws and the decrees of the Athenian people and
of the Council of the Five Hundred. And I shall not vote for the establishment of a
tyrant or an oligarchy; nor, if anyone subverts the democracy of the Athenians or
speaks or makes proposals against the previously mentioned laws and decrees, shall I
listen to him; nor [shall I vote for] the cancellation of private debts, or the
redistribution of the land or houses of the Athenians; I shall not restore the exiles, nor
those on whom a sentence of death was passed, nor shall I expel, in contravention of
the existing laws and decrees of the Athenian people and of the Council, those who
are resident here, nor shall I allow anyone else to do so. [150] I shall not put
someone who is still subject to audit for another magistracy in charge of an office,
that is the offices of the Nine Archons, that of leromnemon, those that are chosen by
lot on this day with the Nine Archons, that of herald, those of members of an
Embassy, those of delegates to the Congress of the League; nor shall I appoint the
same person to the same office twice, nor shall the same person hold two offices in
the same year. I shall not take bribes in person because of my judicial role, nor shall
any other man or woman do so for me with my knowledge, by any device or trick
whatsoever. [151] And I am not less than thirty years old. And I will give hearing to
the accuser and the defendant alike, and I shall give my judgement strictly on what

the prosecution is concerned with. [The judge] shall swear (?) by Zeus, Poseidon and
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Demeter, and invoke utter destruction upon himself and his house if he transgresses

any provision of this oath, whereas if he keeps his oath, may prosperity come to him.

The stichometry shows that this document cannot have been part of the
Urexemplar of the speech. It must have been added later. P.Oxy. 2.233, which dates
from the 3" century AD, provides a terminus ante quem for its insertion. The scholia
also comment on the document, which proves that it was known at least from the 3™
century AD.

The context of the quotation pertains to the refutation of one of Timocrates'
expected arguments. He will quote, Demosthenes claims, the clause 'nor shall I
imprison anyone of the Athenians' to prove that his law is fair and consistent with other
Athenian statutes. This clause however, according to Demosthenes, is not part of any
law; it comes instead from the oath of the Council. The orator explains that such a
clause in the Council's oath is perfectly sensible, and Solon wrote it there to stop
politicians from putting free Athenians in prison. Yet this clause is significantly absent
from the oath sworn by the judges. The lawcourts have indeed the power to imprison an
Athenian, and those who are convicted must abide by their decisions. To prove his point
Demosthenes then asks the grammateus to read out the oath of the Heliasts (or of the
judges, according to manuscript S).

The Heliastic oath is repeatedly mentioned, alluded to, and sometimes quoted in
the Attic orators.”* In fact, appealing to the judges' duty to fullfill their oath is one of
the most widespread strategies employed in Attic oratory, and the orators often try to
show that if the judges vote against them, they will be breaking their oaths. Therefore

the material on which one can base a reconstruction of the actual oath is extensive. This

33 The oath is called Heliastic at Hyp. 4.40 and in Harp. s.v. odntT0g (0@ 229 Keaney). Aeschin. 3.6 has
instead &v T® TOV OKAOTOV HQRW.
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task was excellently accomplished by Max Friinkel in 1878 and it is not my intention
to question his results. I will rather use the evidence collected by him in order to check
the document against what we know was present in the oath.

The only clauses of the document that are confirmed by other sources are the first,
Yndodua ®oTtd Tovg VOHoUS ®al ta Ymdpiouato tod dfpov tod Abnvainv xol
TN POVATS TV mevTarootwv, and the later xoi dxQodoouoL TOD TE ®ATNYOQOV KA
100 Amoloyovpévou Opoimg dudolv, xol deynproduor TeQl adTod ov Gv 1)
d{wELg M. The statement that the judges shall judge according to the laws is the most
widely mentioned in the orators.™ Aeschin. 3.6 confirms that this was the first clause of
the oath: dLOmeQ nal 6 vopoBétng todto mEdTov €ragev €v T TOV dnaoTOV
donrw, "Ymprodpan nata Tovg vopovs. Laws and decrees are mentioned together with
this very wording at Dem. 19.179: dpoporate Yndietofal »ato Toug VOPoUg nol To
Ynotopata To ToD dMpov %ot thg fovAiic TdV meviaxrootwv. The mention of the
decrees is again confirmed by Hyp. Dem. 1. The clause stating that the judges shall hear
both parts impartially is explicitly confirmed by five passages (Dem. 18.1 TOv 0gnrov,
&v @ meOg dmaol Tolg dAlolg dualolg xol TodTo YEyQATTOL, TO OPOiNG Gupolv
arodoao0ar, 6-7; Isoc. 15.21; Aeschin. 2.1; Hyp. Lyc. fr. 1).*7 Finally, the clause
according to which the judges shall cast their vote strictly on what the prosecution is
about is explicitly confirmed, with slightly different wording, at least by two passages
(Aeschin. 1.154: Dpels 62 Tl OpwpdraTe; LITEQ AVTOV YNPLelobal OV Av 1 dlwEig 7);

Dem. 45.50: dudioewv yao oumpdxad Vuelc o meol wv Gv 6 pedywv dElol, GAN

>3 Friinkel 1878. His reconstruction is now generally accepted. Lipsius 1905-15: 152 and Mirhady 2007
accept Frinkel's reconstruction, but with some modification.

%6 Aeschin. 3.6, 31, 198; Andoc. 1.2; Antinph. 5.85; Dem. 18.12, 20.118, 21.42, 211, 22.43, 23.101,
24.188, 34.45, 36.26, 46.27, 58.25, 36, 59.115; Din.1.17; Hyp. Phil. 5; Isae. 11.6; Isoc. 15.173; 19.15;
Lys. 22.7. Allusions to this clause might be: Isae. 6.65; Dem. 8.2, 18.6, 22.7, 20, 23.2, 34.52, 3941,
43.34,52.33,58.56; Hyp. Dem. 39; Isoc. 19.44, 46; Lycurg. 1.143; Lys. 9.19, 10.32.

7 Dem. 18.7,34.1, Isoc. 15.17 and Lys. 15.1 seem to allude to this clause. The same principle, expressed
in different wordings appears at Aeschin. 2.7,3.57, Andoc. 1.6, Dem. 294, Lys. 19.3.
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Ve avTdV v Gv 1 diwEig 1) and implicitly by many sources.”*® Of course, these
passages do not necessarily confirm the authenticity of the document. In fact, they could
easily have been the source used by a forger.

Against the authenticity of the document clearly speaks the absence of two
clauses stating that, when there is no law on a particular matter, the judges shall judge
with their best judgement. The presence of the statement that the judges shall vote with
their best judgement (yvoun tf duxawotdry) is assured by the verbatim quotation of
the clause at Dem. 23.96, 39.40-1,20.118, Arist. Pol. 1287a26.%° The clause stating that
the best judgement must be used when there are no liable laws is attested at Dem. 39.40
(GALGL uy OV Y GV py ™oL vopoL, yvoun T duxaotdrn ddoey dpwpdxate) and
20.118 (meQl v av vouoL wy ®ot, yvoun Tf dxawotdy »xwvelv) and is confirmed
by Poll. 8.122.°* The absence of these clauses strongly speaks against the authenticity
of the document and guarantees that its text is, at least, corrupted.

Andoc. 1.91 also reports a short section of the oath sworn by the judges: ®al ov
pvnoweaxnow, ovde dhho meloopar. This clause is absent from the document. Such a
provision obviously dates from the democratic restoration of 404 BCE, and Drerup has

argued that it lost its importance after, at the most, one generation, and then was

% Aeschin. 1.170, 175-6, 179; Dem. 18.56; Hyp. Eux. 31. The same principle is often expressed with
very different wordings: cf. Lycurg. 1.13, Dem. 22.43, 44.14, [Arist.] Ath. Pol. 67.1. The significance of
this clause in Athenian lawcourts is analyzed in Rhodes 2004. The sources have Yn¢ieioOau instead of
owaynrodpar. Frinkel 1878: 458 considered the verb falsch. Cobet and Weil tried to make the
document agree with the other passages by emending it in diel \PndLrodpa.

339 Friinkel 1878: 457 lists also Dem. 57.26 but this passage does not refer to the judges, it refers to
demesmen voting in a judicial capacity. Aristot. Rhet. 1375a29, b16, 76a19, 1402b33 refers to the same
clause, but the wording is yvaoun tf) doloty. Passages like Dem. 21.94, Isoc. 19.15-6, referring to the
duty of the judges to give a just verdict or to vote justly, cannot be used as evidence of this clause, pace
Frinkel 1878: 455-7 and Mirhady 2007: 50.

> The specification 'in matters about which there is no law' is considered part of the oath, after Friinkel
1878: 455-8, by Ott 1896: 61; Lipsius 1905-15: 151-3; Cronin 1936: 18; Bonner-Smith 1938: 152-6;
Hansen 1991: 182; Scafuro 1997: 50-1. Mirhady 2007 argues on the basis of Dem.23.96-7, 57.26 and
Aristot. Rhet. 1375229, b16, 76a19, 1402b33 that this clause was not part of the oath, but rather an
interpretation of the orator, and the 'most just understanding' referred to matters of fact, not to matters of
law. Against this interpretation see Harris 2006a. The wording as understood by Friinkel is actually found
in inscriptions from other city states: cf. Gauthier-Hatzopoulos 1993: 35-41; IG II* 1126 11. 2-3; IG XII
2.526 11.9-17; SEG 29.1130bis 11. 28-30.
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dropped. This is no more than guesswork. All we know is that Andocides states that this
clause was in the oath, and our document lacks it.

Moreover, the document reports this sentence: ®al TUQAVVOV OV YNPLovuow
givon 008" Olyagyiav: 008" €4v Tig xatalim tov dfjuov tov Abnvaiov 1) Aéyn i
ey oitn mopd tadta, ov meloopat. Such a sentence seems to refer to the same
context as Andocides' passage, and yet, if the document is authentic, this section was
not dropped. Drerup argued that such a sentence was preserved because it reminds the
judges of the dangers of tyranny and oligarchy, whereas the o0 pvnowaxiow clause

does not make any sense outside that context.”*'

Lipsius on the other hand argued that
the document reports sections of the oath from different times, and the oath was never
sworn in exactly this form.*** This is hard to believe. The document was added after the
classical times, as stichometry shows. Therefore, the editor who inserted it in the text, if
we consider the document authentic, must have found a copy of the oath somewhere.
Lipsius' hypothesis in fact postulates that this editor did not find just one copy, he found
more than one, from different periods. This defies the laws of probability. If, instead,
such an editor recontructed the oath from the quotations in the orators and from some
other sources, then what we have is a patchwork of more or less reliable passages,
lacking key sections and integrated by the editor with guesswork where the evidence
was missing. Thus, this would not be an original Athenian oath, but a later
reconstruction, a forgery in all but intention.>*

In fact, this whole section of the document, in which the judges swear not to vote
for tyranny or oligarchy, not to cancel the debts nor to restore the exiles or killers etc. is

more likely to originate from the orator's words right after the oath is read out by the

secretary (§ 152-4). Demosthenes claims that subverting the verdicts of the tribunals

! Drerup 1898: 261, endorsed by Bonner-Smith 1938: 154-5.
2 Lipsius 1905-15: 153.
> For similar considerations see Ott 1896: 101-2.
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leads to the dissolution of democracy (dfpov ratdAvolg), since the polis is built on its
laws and decrees. Moreover, Timocrates' law leads the way toward the dissolution of
the lawcourts, the restoration of the exiles and other horrible things (steQl TV GAA®V
Tv dewvotdtwv). Demosthenes then alludes to previous occasions on which
democracy has been overthrown, and claims that it happened in exactly the same way.
This passage does not refer to the oath just read out; it is rather Demosthenes' own
argument. Yet its proximity to the quotation might have confused a forger. In fact, the
document follows closely Demosthenes' argument: 0oV ®oTdAVOLS in contravention
of laws and decrees is extended, as often happens in the forgeries, by the mention of
tyranny and oligarchy. Demosthenes then lists restoration of the exiles and 'other
horrible things', and the document duly lists restoration of the exiles and makes explicit
the 'other horrible things' with a customary list: 'T shall not restore the exiles, nor those
on whom a sentence of death was passed, nor shall I expel, in contravention of the
existing laws and decrees of the Athenian people and of the Council, those who are
resident here'. It is not necessary to postulate any authoritative and independent source
to account for this section. Misinterpretation of the orator's words is the most likely
source of the document here, and accounts better for the fact that the whole section
seems rather badly suited to an oath of the judges, and could belong more easily to an
oath sworn in a deliberative assembly, like the Council or the Ecclesia>*

The next section is also problematic. The document has the judges swearing that
they will not let anyone get into an office that has not yet been submitted to an audit for
a previous one, nor will they let anyone get into the same office twice, or have two
offices in the same year. The only way to explain such a provision is to refer it to the
dokimasia. The judges had to handle about 700 dokimasiai of newly appointed

magistrates at the end of each year to assess whether they were fit for office and this

54 Cf. Ott 1896: 99-100.
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section of the oath would give them instructions about their task.>* However, first the
criteria for the decision are not exhaustive: we know from Ath.Pol. 55.3 that at least the
archons, presumably all the officials, had to answer for their demes and their parents' (to
prove that they were citizens), had to name sanctuaries of Apollo Patroos and Zeus
Herkeios that they attend, they had to state that they properly took care of their parents,
that they paid their fele and that they had undergone military service, and they had to
provide witnesses for all these facts. Why would the oath mention only some of the
requirements for passing the dokimasia, and overlook others? Moreover, hearing
dokimasiai was only one of the many functions the judges performed. Why does the
oath mention only dokimasiai?**® Besides, the document lists the nine archons, the

/.

hieromnemon, all the other magistracies that are filled by lot Ta0tn tf) Nuéoq, that is
'on this day' (and also heralds, ambassadors and delegates to the Congress of the
League). This would mean that most magistracies were allotted in the same day as the
judges swore their Heliastic oath (on this day), but this is contradicted by the evidence:
magistrates were chosen at the end of the year, after the sixth prytany, to allow enough
time for the dokimasiai to be completed,”’ whereas the judges swore their oath at the
beginning of the year.>** Bekker saw this and proposed the emendation tf] a0Tf) uéoq,
which changes the sense to 'those that are chosen by lot on the same day as the Nine
Archons'. Even if we accept the emendation, we still have the problem that the list of
magistrates is not complete. It includes archons, hieromnemones, all the offices filled by

lot on the same day as the archons, ambassadors™*’ and delegates to the Congress of the

League. What about the offices filled by election, like the military commanders, those

35 Cf. MacDowell 1978: 167-9; Hansen 1991: 218-20.

346 Cf. Westermann 1859: 111, 3 ff.

7 Cf. Lys. 26.6 with Hansen 1991: 230-2.

38 Cf. Isoc. 15.21, 18.34 with Bonner-Smith 1938: 154, 156; MacDowell 1978: 34; Hansen 1991: 181-2;
Boegehold 1995: 26.

91t is also worth noting with Wayte 1882: 213 that mpeofeiog meaning 'the members of the embassy'
between two concrete nouns 'involves great harshness'.
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who looked after the training of the ephebes, the Commissioners of the Eleusinian
Mysteries, the Superintendent of the Water and the most important financial officers?
These officials are absent from the list, even though they were subject to dokimasia like
the rest.

The next sentence in the document, o0d¢ ddoa dé¢Eopon ThHg NALGoewg Evera
oUT aTog éym oUT dALOg €nol oUT dAAN lddTOg EpoD, olTe TéYVN 0UTE UMY Vi)
ovdeuLd, is not found in any source about the Athenian judicial oath. An inscription of
the 3" century BCE from Kalymnos (7Tit. Calymnii 79 11. 30-1) has a wording very
similar to that of the document. Weil used this inscription as confirmation that the
document is genuine.” However, the fact that the formula was used in the 3" century as
far as Kalymnos cannot provide any evidence that the document reports the genuine text
of the Athenian Heliastic oath. The formula might well have been more usual than we
assume in judicial oaths, and a later forger might have been familiar with it. The
following statement xal yéyova oUx €haTtToVv 1) TOLGAROVTO £T1), is nonsensical in an
oath, and should belong in a law. In the judicial oath it is out of place.”"

Another feature that clearly speaks against the authenticity of the oath is the
sentence with which the judges swear by the gods: émouvvuor Aio, [Tooeldd,
Afjuntoa. Such a clause must certainly have been part of the oath, but the middle voice
is here out of place, so that manuscipts S and P have corrections into émopvuut. A more
economical emendation is that of Bekker, who opts for the infinitive émouvivor to
make the verb agree with the following émtoodioBaut. Even if we accept this emendation,
the names of the gods still contradict the external evidence. Poll. 8.122 states that the
judges duvvoav 8¢ év AgdNTtw draotole “ATOA® ToTE®OoV ®ol Afunteo

ral At faothéa. This information is confirmed by Schol.Aeschin. 1.114 (Dilts), which

0 Weil 1886: 139.
331 Cf. Westermann 1959: II1, 7, Ott 1896: 101.
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also gives an authoritative source for this piece of information: Deinarchus. Lex. Seg.
s5.v. 4ONTTOG also confirms these gods, naming Zeus, Demeter and Helios (presumably
Apollo again, since the two gods were identified from the Hellenistic age).”” Indirect
confirmation of this comes also from Dem. 52.9, where the speaker chooses to swear
that he is not lying to the judges by Zeus, Apollo and Demeter.””

To sum up, this document lacks key clauses that we know from independent
evidence were part of the Heliastic oath. Moreover some of its sections are
inappropriate in a judicial oath and some features are demonstrably incorrect. Besides,
no piece of information in the document requires postulating an independent source.
The document was later inserted in the speech, and was at best a clumsy reconstruction
from the orators' allusions to the oath, at worst a forgery. In any case, it does not

represent a reliable source for the Heliastic oath.

2 Helios was often identified with Apollo (cf. Burkert 1985: 120). The first evidence of such an
identification is a fragment of Euripides’ Phaethon (781 Nauck). When or whether they were identified in
classical Athens is unclear (cf. Mikalson 1989: 97-8). However, the later date of the Lex. Seg. justifies the
use of the name Helios as a synonym for Apollo.

33 Westermann 1959: 111, 14 already noted this. Cf. also Friinkel 1878: 460; Wayte 1882: 212 and 215.
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5. The Against Neaera (59)

The documents of the speech Against Neaera have been the object of some
scholarly attention in the last few years. Two commentaries by Carey and Kapparis®*
have devoted some space to the analysis of all the individual documents, whereas
Trevett has dealt only with the witness statements.” These scholars have considered all
the laws and decrees in the speech authentic, although Kapparis has exposed seven out
of thirteen witness statements as forgeries.””® Their methodology, as well as their results,
has encountered some degree of criticism in the reviews of their works. Buckler in a
review of Carey's commentary and Trevett's volume on Apollodorus claims that 'none

57 and Harris in his reviews

of the decrees, the acts passed by the assembly, is genuine
of both Carey's and Kapparis' commentaries doubts the authenticity of most
documents.”®® Carey himself in his review of Kapparis' commentary contests that the
analysis of the documents lacks a precise methodology.”*® Finally, in 2010 I have argued
in an article that the naturalization decree for the Plataecans preserved at § 104 is a
forgery

The work on the documents of this speech however started long before. In 1844
Friedrich Franke, in his review of Schelling's De Solonis legibus apud oratores Atticos
in the Neue Jenaische allgemeine Literatur-Zeitung,®' argued that some of the laws in
this speech, in particular that at § 87, are forgeries. Westermann in 1850 exposed all the
witness statements and the other evidence produced in the speech as forgeries.”* Since

these works the documents in this speech were generally believed to be forgeries every

time scholars mentioned them in works concerned with more general matters. As

%% Carey 1992; Kapparis 1999.

% Trevett 1992: 186-92.

3% K apparis 1999: 58-60, 215-6, 221-2, 225-6, 235-6, 239-40, 262-3, 265,276-7,316-7, 351-3, 431-6.
57 Buckler CJ 90/3 (1995): 324-5.

> Harris CR 44/1 (1994): 21-3; CJ 96/4 (2001): 439-41.

3% Carey Phoenix 95/1-2 (2001): 175-7.

%0 Canevaro 2010. The chapter about this document is adapted from this article.

%! Schelling 1842. Franke 1844: 733-45.

%62 Westermann 1850: 114-29.

252



examples of this attitude, one can mention Van den Es' De iure familiarum apud
Athenienses,”” Mommsen' Heortologie, ™ M. H. E. Meier's and L. Ross' Die Demen von
Attika und ihre Vertheilung unter die Phylen nach Inschriften.® In 1885 however
Kirchner defended the authenticity of the witness statements preserved in this speech,
and in 1884 and 1886 Otto Staeker and Johannes Riehemann produced two defences of
the documents of this speech as a whole.’* Finally Drerup in 1898, dealing only with
the witness statements, endorsed Kirchner's verdict of authenticity.” Their approach
was to produce reconstructions of the procedures or of the facts involved where the
documents could fit, and to use the very fact that such reconstructions were possible as
evidence of the authenticity of the documents.”®

In the twentieth century the documents have generally been used as authentic. The
only doubts, apart from the recent reviews I have previously mentioned, have been
advanced by Parke about the oath of the gerairai and by Hammond, Prandi and finally
MacDowell’® about the naturalization decree of the Plataeans. This last document
however has been defended in a lengthy article by Kapparis, and again extensively in
his commentary .’

The speech Against Neaera contains 21 documents: 13 witness statements, 3 laws,

1 decree, 1 oath, 2 diallagai and 1 proklesis. Only the laws and the decree fall within

the scope of this work. The first two laws quoted in the speech concern marriage of

%3 Van den Es 1864: passim.

3% Mommsen 1864: 358-9.

%5 Meier-Ross 1846: 7,8 n. 1.

5% Kirchner 1885: 377-86; Stacker 1884; Riehemann 1886.

7 Drerup 1898: 342-52.

% As for the witness statements, beyond the scope of this work, the approach was and is mainly
prosopographical. If the names mentioned are found elsewhere in inscriptions, the document is deemed to
be authentic. Against this approach one could note that an Athenian name was composed of three parts:
name, patronymic and demotic. Most of the names in the documents and in inscriptions present only
name and demotic. This is hardly enough evidence to justify identifications. If I were to forge a document
from South Shields (Tyne and Wear), including in it the name James from South Shields, or Mike from
South Shields would certainly be a safe bet, but that would not guarantee that I mean a specific James, or
Mike, from South Shields.

5% Prandi 1988: 112; Hammond 1992: 146-7; MacDowell, CR 35 (1985): 319.

370 Kapparis 1995 and 1999: 287-8.
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Athenians with alien women and procreation of offspring. The first law at § 16 is
quoted to show that marriage between an Athenian and a foreigner is forbidden, and so
is the procreation of children. This is the law on which Theomnestus based his case

against Neaera, and Apollodorus™’

is here concerned first with proving that she is a
foreigner, and therefore that she is committing a crime by living as the lawful wife of
Stephanus. The second law is quoted at § 52 as the base of the action taken by Phrastor
against Stephanus when Stephanus betrothed to him Phano, allegedly Neaera's daughter.
The law prescribed the heaviest penalties if one gave in marriage to an Athenian the
daughter of an alien woman. The next law is quoted at § 87. This law is concerned with
moicheia and is used against Phano, the alleged daughter of Neaera, who performed the
sacred rites as wife of Theagenes, the archon king, despite being forbidden as,
Apollodorus claims, she was caught with a seducer. The naturalization decree for the
Plataeans is quoted at § 104 at the end of a long excursus about the Platacans, whose

aim is that of showing how hard it is to obtain Athenian citizenship, and consequently

how shameful it is for Neaera to have usurped it.

U1t is generally accepted that Apollodorus is the author of this speech. Cf. e.g. Trevett 1992: 50-76;
MacDowell 2009: 99-100, 121-6.
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5.1 [Dem.] 59.16: the law on marrying foreigners
NOMOZ
gav O¢ Eévog doth ovvowf) TN T} unyavi fiviodv, yoadpéobw meog Tovg
Oeopobétag Adnvainv 6 Bovlouevog oig EEgotiv. £av 8¢ MY, memRGofm %ol
aUTOG ®Al 1] 0VOola AUTOD, 1Al TO TEITOV PEQOS €0TM TOD EAOVTOG. £€0TW O 1Ol
gav 1 Eévn T AoTQ ouvolrt) ®votd TAVTA, ®al O ovvor®V T Eévn Tf) ahovon

odelhétm yLhiag dpaypdc.

av R I ovvourel S | ovg €€eotiv R | dlhovtog FQR | éotm 8¢ SYRD : moavtwg 8¢ FQ | 0dpetheto S

If an alien man lives together in marriage with a citizen woman by any means or
device whatsoever, anyone among the qualified Athenians who wishes so shall bring
a public charge against him to the thesmothetai. If he is convicted, he and his goods
shall be sold, and one third shall go to the man who had him convicted. And this
shall happen also if an alien woman lives together in marriage with a citizen man,
and the man who lives with the convicted alien woman shall be fined one thousand

drachmas.

This document must be a later insertion, since the stichometry shows that it was
not in the Urexemplar of the speech. It is supposed to report the law on which the case
against Neaera is built, as it is quoted at the very beginning of Apollodorus’ synegoria,
after he has claimed that Neaera is a foreigner and lives with Stephanus as his wife (§
16). Apollodorus asks the clerk to read out the law with these words: TEOTOV pev ovV

TOV VOPOV DIV Avoyvaoetal, xad Ov thv te yoadnv tavtnvi @eduvnortog

[ \ °

EYQaaTo ral O Aywv ovtog gioépyetal eig Vuag (‘First, the law will be read to you,

according to which Theomnestos brought this public charge and because of which this
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case comes before you'). At § 17 Apollodorus summarizes the provisions of the law and
states that it forbids an alien woman to live in marriage with a citizen man, or a citizen
woman with an alien man, or to beget children by any means or device. If one does not
abide by these provisions, the law allows a public charge before the thesmothetai, and if
there is a conviction, the alien man or woman must be sold into slavery.””

The document's wording is close to Apollodorus' summary and the only detail
missing from the document is the provision on 'begetting children' (o8¢

nowdomoteloDa).’”?

However, as argued by Riehemann and more recently by Kapparis,
this could also be an addition of the orator, rather than a literal quote, as Apollodorus'
words at § 122 suggest (TO ydQ ouvouxelv todt £otiv, Og Av moudomorftanr xol
elodyn eig te Tovg Ppodregag ol dnuodtag tovg viels).” On the other hand, the
document encompasses a few provisions that are absent from the orator's summary.”” It
provides that the option to bring a public charge shall be open only to qualified
Athenians (6 BoulOuevog oig £EgoTiv), that not just the alien man, but also his
property shall be sold if he marries a citizen woman, that one third of the proceedings
from the sale shall go to the successful prosecutor, and that if a citizen man is convicted
of having married an alien woman, he shall pay a fine of one thousand drachmas. None

of these provisions provides conclusive grounds for or against the authenticity of the

document.

372 For an excellent discussion of this law see Kapparis 1999: 199-206. Kapparis accepts the document as
authentic, but his treatment of the purpose and features of the law is mostly valid whatever one thinks
about the document.

> That such a provision must have been part of the law was argued by Lortzing 1863: 44.

3 Riehemann 1886: 40; Kapparis 1999: 198.

375 Carey 1992: 92 and Kapparis 1999: 198.

256



As for the expression 0 BouhOpevog oig £Egotiy, this is often found in the
speeches of the Attic orators and elsewhere,”’ and although it is likely to be correct, a
forger could have easily made a lucky guess.

The provision stating that the goods of an alien man who has married a citizen
woman must be sold is neither confirmed nor refuted by any source. However, some
sources show that being sold into slavery was among the penalties for those who
usurped the status of citizens, and one mentions also the selling of their goods. Ath.Pol.
42.1 states that if someone at the registration with the deme is found not to be

eleutheros®”’

he can appeal against the decision and if he loses he must be sold into
slavery. Dem. 24.131, with schol. ad locum, and the third letter of Demosthenes (3.29)
show that a graphe xenias was possible at any point, and if one was convicted for
usurping the citizen rights he was sold into slavery. The same penalty was provided in
346/5, following the decree of Demophilus calling for a diapsephisis,”™ for those who
were rejected by their deme and lost their appeal in the lawcourt. We are told this by
Libanius in his hypothesis of Dem. 57, and Dionysius of Halicarnassus (Isae. 16), in his
introduction to a long quotation of a speech by Isaeus (Isae.12), informs us that in that
context not only was the usurper sold into slavery, but his goods were also sold.”” Thus,
although these sources do not prove that sale of his goods was the case also for an alien

man marrying a citizen woman, they suggest that this is at least a possibility. However,

this does not speak clearly either for or against the authenticity of the document. If this

376 Cf. P1. Plt. 299¢3; Aeschin.1.23, 32. This expression is found both in authentic documents like Dem.
24.63 (cf. above pp. 214-23) and in forged ones: Dem.21.47 (cf. Harris.CP 87 (1992): 77-8, pace
MacDowell 1990: 266-7), 24.105 (cf. above pp. 224-42).

377 For the meaning of the word here see Rhodes 1981: 501-2. For some difficulties in this passage cf. also
Gomme 1934: 130-40.

78 Cf. MacDowell 2009: 288-93 for the case and 298 n. 1 for the date.

7 Gomme 1934: 130-40, endorsed by MacDowell 2009: 288 n. 3, made a case for rejecting the evidence
of these passages. He believed that they were influenced by the compressed account at Ath.Pol. 42.1,
whereas in fact those who were found not to be citizens were sold into slavery only if they were proven
not to be free, while the others were only relegated to metic status. However metic status is never
mentioned in the sources (cf. Rhodes 1981: 502) and § 17 of this speech shows that enslavement was
indeed a viable penalty for those who usurped citizen status whether they were free or not.
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piece of information circulated in antiquity, it could have prompted a forger to insert the
provision. To sum up, we cannot tell with any certainty whether this provision was in
the law, and even if it were, it does not necessarily prove that the document is authentic.

The provision stating that one third of the outcome of the sale must go to the
prosecutor is at odds with what we know about graphai. Dikai in Athens often ended
with monetary compensation, but graphai were distinctive in that monetary penalties
took the form of fines to be paid to the public treasury, and the successful prosecutor
did not receive anything in return. The only public charges that involved monetary gain
for the successful prosecutor were, as far as we know, phasis and apographe.” This
clause could therefore be considered an anomaly, although we cannot exclude that these
particular charges were exceptions to the rule.

A small problem with the wording of the document is that in the following
sentence (0tw 0& nal ¢av 1) E&vn T dotd ovvowrf) xotd Towtd) the words €0Tw
[...] aTa TavTd seem to imply that if an alien woman is convicted for living as lawful
wife with a citizen man, her goods must be sold too, and one third of the outcome of the
sale must go to the successful prosecutor.”®' However, women in Athens had no control
over any goods, and even their dowries passed from the father to the husband without at
any point being the actual possession of the wife. This sentence therefore is suspicious,
but on the other hand it could just be a very compressed form of expression, not
impossible to find in legal texts.

The last sentence states that if a citizen man lives with an alien woman, when she
is convicted and sold into slavery he must pay one thousand drachmas. This provision
seems acceptable, if not completely reasonable. Van den Es rejected the document

because it does not mention the case in which the husband is tricked into marrying a

580 Cf. Harrison 1971: 78; MacDowell 1972: 57-61; Hansen 1991: 192-3. Dem. 2145 and 24.3 state the
principle that a graphe brought no personal advantage to the prosecutor, and the prosecutor acted for the
community's sake.

%1 Riehemann 1886: 38-9 has convinsigly argued that xaT¢ Ta0Td must refer to the penalties.
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foreigner (the penalties for this are established in the document at § 52).°** In this case,
he claims, the one thousand drachmas fine for the husband would be plainly unfair. This
argument is not conclusive: first, the fact that a law is unfair does not prove that it did
not exist; second, the specification exempting the tricked husband from the fine might
have appeared in a section of the law not reported in the document.

To sum up, the differences between the document and the orator's account do not
clearly speak either for or against the document. The additional provisions in the
document, although sometimes at odds with what we know about Athenian legal
procedures, need not be necessarily unacceptable.

The language of the document is consistent with inscriptions, with one major
exception: the expression téyvn 1) unyavi) Nrwviodv is never found in inscriptions or
literary sources in this form. In IG T* 40 11. 22-3 we find o¥te Té[)]veL obTe pexavel
ovdeaL, and the same formula, with some parts restored, is also found in IG I’ 3911.
8-9,8311. 6-7,247 11. 5-6, IG II* 111 1. 63, 236 11. 10-11, 1183 1. 9. Sometimes (e.g. IG
II* 1289 1I. 14-5), instead of oVdemdL we find pundewde, but never fTviodv.
Apollodorus' summary, consistently with the inscriptions, has oUdgwd. In literary
sources the same expression, either with ovdgudn or undeudu, is found in Thuc. 5.18
and 47 (from which IG I’ 86 1l. 6-7 is restored), Pl. Clit. 408e9, Lys. 13.95, Dem.
24.150 (a spurious document), Theophr. fr. 97.3 (Wimmer). The only case where we
find a similar expression with Ntiviodv is Dem. 21.113, a document whose authenticity
has been doubted.™ Moreover, 6otioodv is never found in Athenian classical
epigraphical material, and 1tiviodv is only restored in one Athenian inscription from
Roman times (1* century AD), Agora 16.337 1. 9. The expression as it stands is difficult

to accept as part of a classical Athenian law.

%2 Van den Es 1864: 22.
% Westermann 1844; Harris 2008: 127-8. MacDowell 1983 and 1990: 337 accepts the document as
authentic.
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To sum up, the document presents provisions not found in Apollodorus' summary.
These features however are unverifiable, and they could be either authentic provisions
belonging to this law, or created by a forger on the basis of information found in the
orators and elsewhere. Our sources do not allow us a conclusive verdict. The document
might be either a skillful forgery or a genuine statute found by a later editor and inserted
in the speech. However, if this is the case, some degree of corruption, as shown by the
word Ntviodv, is likely to have intervened before or after the document was inserted in

the speech.
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5.2 [Dem.] 59.52: the law about giving an alien woman in marriage to an Athenian
citizen
NOMOZ
[52...] €&v O¢ Tig €xOD EEvNY Yuvairo dvogl AONvaim mhg avtd meoohrovoay,
dtipog €otw, xnot 1 ovoio avtod dnuooia €otw, ol TOD EAOVIOS TO TOITOV

UEQOC. YoudpEamv 8¢ g Tovg Oeopobétac oig Eeotiy, xnabdmep Tig Eeviag.

O FQ

If one gives an alien woman in marriage to an Athenian man as though she were
related to him, he shall be disfranchised and his goods become public property, and
one third shall go to the successful prosecutor. Those who are qualified shall bring a

public charge to the thesmothetai, as in a prosecution for being an alien.

This document, according to the stichometric calculations, was not in the
Urexemplar of the speech and must have been inserted later. It is quoted in the speech
after Apollodorus has introduced some facts about Phano, according to him Neaera's
daughter, previously called Strybele. At § 49 Apollodorus claims that Neaera was once
a slave, was sold twice and in Athens was treated as an alien. Apollodorus mentions the
story of Phano to prove that Stephanus himself has shown Neaera to be an alien. At § 50
he claims that Neaera brought his daughter to Athens, and Stephanus gave her in
marriage to an Athenian, Phrastor, as if she were his own daughter, with a dowry of
thirty minae (¢xdidwol Ztédavog ovtool Mg ovoov ovtod Ouyatéoa Avol
AOnvaip Podotogr Aiyihet). However (§ 51) Phano misbehaved and refused to obey
her husband. Moreover Phrastor discovered that, instead of being Stephanus' daughter

from an Athenian woman before he took Neaera, Phano was Neaera's daughter, and
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therefore he cast her out of the house, refusing to return the dowry. Stephanus started
proceedings to have Phrastor pay interest at the rate of nine obols on the dowry, or to
return it. Phrastor retaliated by bringing a public charge against Stephanus to the
thesmothetai for betrothing to him, an Athenian citizen, the daughter of an alien woman
as if she were related to him (§ 52). Apollodorus then asks the secretary of the lawcourt
to read out the relevant law and at § 53 says that Stephanus dropped the claim to the
dowry fearing he might incur severe penalties if convicted for betrothing the daughter of
an alien woman (yvovg 0 Ot xivouvevoel éEeheyyOeic EEvig Ouyatéoa fyyunrévor
rnal Talg Eoydtoug Cnuiong meQUTesELV).

The text of the document mostly repeats the words of the orator. The only
independent details are the penalty of atimia (whereas the confiscation of the goods and
the reward for the successful prosecutor are found also in the document at § 16) and the
expression ®n00dmeQ TG Eeviag. These details are not unacceptable: atimia was a very
widespread punishment in Athens, and is mentioned many times in the orators (e.g.
Dem. 20.156, 23.62); defining a procedure and a penalty in analogy with another statute
is also an attested practice in Athenian laws (c¢f. Dem. 20.156 and 24.50). However, as
both the penalty and expressions like ®aBdmep Th)g Eeviog are attested in the orators,
and since we cannot confirm that they crept into this statute from other sources, it is
impossible to tell whether these are reliable pieces of information drawn from a
trustworthy source or details added by a forger on the basis of other passages of the
orators which are however unrelated to the present statute.

Some details in the sections of the document confirmed by Apollodorus' summary
cast on the other hand doubts on the authenticity of the document. First, the document
uses the verb éxd{dwu for 'to betroth', as does Apollodorus thrice in the speech, at §

50, 69, 73, However, near the actual quotation of the law, at § 52 and 53, Apollodorus
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uses twice the term £yyvdw. Both are technical terms,”® but the fact that the orator
twice in the proximity of the law chooses €yyvdw suggests that this verb must have
been in the law.® Second, the first sentence of the law hardly makes any sense. The
document goes like this: 'if one gives an alien woman in marriage to an Athenian man
as though she were related to him, he shall be disfranchised' (¢av ¢ Tig €xd® Eévnyv
yuvairo avool ABnvaip og éautd mpoofrovoov, ATWos £0Tm). TG means
‘anyone', but what is required here is rather 'any Athenian'. This might be understood,
but certainly an expression like AOnvaiog @v would make the provision more

sensible >

More important, the sentence as it is in fact 'suggests that no familial
relationship between a citizen and an alien was formally acknowledged by Athenian
law'> If an Athenian has a daughter from an alien woman, the daughter would
technically be an alien woman herself. And yet he would not be lying if he were to give
her in marriage 'as if she were related to him' (g €0vtd mEoonrovoav). She is indeed
related to him.™ The concept could have been more effectively conveyed with an
expression meaning 'as if she was of citizen birth'. Carey blames this wording on 'loose
drafting of Athenian laws', and this is certainly a possibility. However, it is odd that the
same wording is used by Apollodorus to apply to the specific story of the marriage
between Phrastor and Phano, and there it makes perfect sense. Stephanus, according to
Apollodorus, gave the daughter of an alien woman, Neaera, in marriage to Phrastor as if
she were related to him (§ 52 AOnvaip Ovil Eévng Buyatéoa altd £yyvnoor ig
avt® meoonrovoav), whereas she entered his household together with Neaera. The

fact that the expression applies perfectly to the specific case Apollodorus is describing,

¥4 Cf. e.g. Hdt. 6.130.2, Dem.41.6, Isae.3.70, 8.19, 29, Men. Dysc. 842 for £yyvdm and Isae.8.8, 3.8 for
En0idwuL. See Wolff 1944: 52, Harrison 1968: 1-2.

% Pace Kapparis 1999: 198. Cf. above pp. 42-4 for the reliability of the orators' summaries, and how
their wording is closer to the actual wording of the laws in their proximity.

%% Van den Es 1864: 23 and Carey 1992: 113.

87 Carey 1992: 113.

88 Cf. Wolff 1944: 70 and Harrison 1968: 26-7.
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but conveys only imperfectly the meaning required in the law, suggests that a forger has
drawn it from the text of the speech to the document, rather than the opposite.

Moreover the clause yoadéoOwv 8¢ mpog Tovg Osopobétag oig £Eeotwv is
unparalleled in Athenian inscriptions and in literary sources. The formula is always 0
BovAduevog oig EEeotiv.”™ The version found in the document at § 16 of this speech,
vouptobm meog Tovg Osopodétag AOnvainv 6 Povhdpevog oig EEeoTiy, is
consistent with normal Athenian official language, and allows anyone who wishes so
among the qualified Athenians to bring a public charge.

To sum up, the stichometry of the speech shows that the document is a later
insertion. Although it contains details not found in the orator's summary, none of these
details needs an independent source, as a forger could have drawn them from other
passages in the orators. In one case, with the expression m¢ €avt® mpoonrovoav, the
document's wording follows closely the wording of the orator, and yet this expression,
which makes perfect sense in the orator's account, is quite out of place in the document.
In another case, with the expression Yoap£oOm mOg ToVg Beopobétag Adnvainwv 6
BovAduevog oig £Eeotiy, the document presents a formula which is unparalleled both
in Athenian inscriptions and in literary sources, and which goes against what we know
of Athenian legal procedures. Given these difficulties, it is safer to consider this

document a later forgery.

% Aeschin.1.23, 32; Harp. s.v. Navtodixal, Agora 16.56 1. 25; SEG 21.494 1. 30; 23.77 1. 10; 26.72 1.
34.
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5.3 [Dem.] 59.87: the law on seduction
NOMOZ MOIXEIAX
[87...] émedav &8¢ €A TOV powyov, ) €E€otm T® EAOVTL ouvolrely T yuvouni:
g¢av 0¢ ovvourf], dtipog €otw. unde ) yvvauxt €E€otw eiolévar gig ta iepd Ta

duoteldy, éd” 1) Gv poyog Ghd: v 8 gloin, vnmowvel maoyétw & T Gv Thoy,

AV Bavdtov.

Anecd. Bek. 140.2-3 unoe 11j - €ig 1a iegd Tadta

MOIK(EIA in ras.) S* | 8¢ om. F* | iegd <tadto> Anecd. Bek. 140.3 (cf. § 88) | Ta dnpotelij - igpat

Todto (§ 88) om. SY'R (spatio vacuo relicto) | v powyog Y¢ : éav poryog FQ | eioln YQ™ : &in FQ

LAW OF SEDUCTION

After he catches the seducer, the man who caught him shall not be permitted to
continue living with the woman. If he continues living with her in marriage he is to
be disfranchised. And the woman with whom a seducer has been caught shall not be
permitted to attend the public cult ceremonies. If she enters, she is to suffer whatever

she suffers, except death, with impunity.*"

Stichometric calculations show that this document cannot have been part of the
Urexemplar. It must have been inserted later.

Apollodorus quotes this law at the end of the discussion about Phano, allegedly
Neaera's daughter (§ 49-87). From § 72 to 84 Apollodorus tells the judges about the
scandalous incident of Theogenes marrying Phano while serving as King Archon. As
Basilinna, she presided over the Anthesteria festival and carried out religious duties

with her husband. According to Apollodorus, the Areopagus inquired into the identity

3% The translation is from Kapparis 1999: 141.
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of Phano and found out, first, that she was not Athenian and therefore could not marry
an Athenian citizen, let alone carry out religious duties as the Basilinna. Second, that
she had been previously married to Phrastor, whereas the law prescribes that the wife of
the Archon King must not have been previously married. When the Areopagus found
out, Theogenes, in order to avoid punishment, immediately divorced Phano and
dismissed Stephanus (whom he had hired as his assistant).

At § 85-7 Apollodorus argues that since Phano has also been seduced, not only
was she not allowed to perform religious duties as Basilinna; she was not allowed to
attend the public cult ceremonies at all. Apollodorus is here referring to her affair with
Epainetos, a man from Andros, after Phrastor divorced her. This affair is discussed at §
64-71, where Apollodorus' argument is however that Phano was a prostitute at that
stage, and Stephanus and Neaera plotted to catch Epainetos with her in order to claim
that he was an adulterer and exact money from him. We have plenty of evidence

' and therefore

proving that the laws on moicheia did not apply to prostitutes,”
Apollodorus' argument is here contradictory; he is, for his argument's sake, interpreting
the same events in completely different directions at different points in the speech, in
order to prejudice the judges against Phano and Neaera and multiply the reasons for
blaming them. At any rate if, as Kapparis has convincingly argued, Phano was not
actually a prostitute, the law on moicheia was indeed valid for her.””

In Apollodorus' summary (§ 85-6), the law on moicheia provides that a woman
with whom a seducer has been caught cannot attend any of the public cult ceremonies

(ovn €Eeotiv alt) €MOElV gig 0VOEV TV legdV TV dnuoteh®dv). If she does and

breaks the law, she is to suffer whatever may happen to her, except death, with impunity

P At § 21 of this speech Metaneira, a prostitute, was initiated into the Eleusinian Mysteries. At § 116 a
sacrifice is performed on behalf of a courtesan. Cf. also Cooper 1995: 303-18 about Hyp. fr. 30 Blass.
Prostitutes also took part in the obscure festival called Haloa. Cf. Kapparis 1999: 413-17; Parker 2005:
199-201.

%92 Kapparis 1999: 295-300.
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for whoever wishes to punish her (¢0v 0’ €i0{imOL Ol TAQAVOUMOL, VITIOLVEL TTATYELV
7o ToD Poviopévou 8 L Gv Aoy, ATV Oavdtov). The law also provides that the
punishment can be inflicted by whoever happens to be there when the woman
transgresses the law (zal €dwxev O VOUOC THV TLUMELOY VITEQ AVTOV TM EVTUVYXOVTL).
The law allows any sort of humiliation for the woman caught with the adulterer who
attends the public cult ceremonies, to prevent them from being polluted.

The second part of the law is very close to Apollodorus' wording: pnd¢ T
yuvouxrl £E¢otm elotévar gig T ied Ta dnpotehd), £’ N Gv poyOg GAQ: éav &
etoln, vnmowvel maoyétm & TL Gv oy, Ay Oovdatov. Kapparis has used this
similarity as the main evidence to deem the document authentic. There is no reason to
doubt that the words of Apollodorus are close to the words of the law, and the
anacolouthon in dstoryogevovoLv ol vOpoL Talg YuvauEl W) iotévor eig Ta iegd T
duoteldy, £p’ N Av poxdg A (and again in ¢av & glolwol nol TAQAVOPDOL,
vnmowvel tdoyewy Vo tod Poviopévou 6 tL Gv doyn) with the sudden change of
number points in this direction. The orator changes the number every time he switches
to close quotation. This certainly proves that the law spoke about the woman in the
singular. However, the fact that the document too speaks about the woman in the

singular is very unsafe grounds to conclude, as Kapparis does,”*

that the summary
quotes from the text we read in our document. A forger had access to Apollodorus'
summary, could have easily drawn from it the same conclusions as we do and,
accordingly, drafted the document in the singular.

On the other hand, there is in fact a difference between the summary and the

document: the summary explains that a woman caught with a seducer could be punished

in any way (but not with death), with impunity, by anyone who wishes so (V70 TOU

%93 Kapparis 1999: 356-7.
3% Kapparis 1999: 356.
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fouhopévov). The next sentence in the summary again stresses that the punishment can
be inflicted by anyone who happens to be there (T® évtuyovti). This double reference
strongly suggests that an expression such as V70 ToD PovAopuévov must have been in
the law, but the document lacks it.>

Strong grounds against the authenticity of the document come from Aeschines'
summary of the same law about moicheia at Aeschin. 1.183.°% This passage, while
confirming Apollodorus' summary at § 85-6, adds many provisions and details that are
absent from the document. Aeschines attributes the law to Solon and claims that he Tnv
Y0 yuvairo £’ 1) v GG powog, 0bx €4 noopelobat, 00 gig T dnuoteld) iegd
gloLéval, tva pi) Tog AvopoQTTOUS TOV Yuvalr®v dvoperyvuuévny duadOeion: éav
O’ eioin 1) nooufTal, TOV EVIVXOVTO *EAEVEL ROTAQONYVIVOL TA ipdTia ROl TOV
roopov  adarpetofar ral tomrewy, €ipyopevov Bavdtov xal tolh Avammeov
motfjoon (‘the woman with whom a seducer is caught, he does not permit to adorn
herself, nor to attend the public cult ceremonies, in order that she should not mix with
the innocent women and corrupt them. But if she does attend, or adorn herself, he tells
anyone who meets her to tear off her clothes, strip off her adornment and beat her - it is
forbidden to kill or mutilate her...").””” The summary uses the singular, as the law is
supposed to, and Aeschines also switches from the plural to the singular ([...] eQl g
TOV YUVALROV EVROOUOS. TNV YOO Yuvaixra...) when he starts the proper summary.

The provisions summarized by Apollodorus in his account are all confirmed. However,

Aeschines' summary adds that the woman caught with an adulterer, in addition to being

%% Kapparis 1999: 355 sees this, but claims that such an expression 'was included in one of the omitted
sections of the law, and it is supposed to be understood here too'. This is no more than guesswork. In fact,
the previous sections of the law would have dealt with the kyrios of the woman catching the seducer, and
with the punishment of the seducer. This was not to be inflicted Um0 ToD Povhopévou, but by the kyrios
himself catching him with the woman. I do not claim that such an expression could not appear anywhere
in the law, but I doubt whether 6 fovAOpevog was key enough in this law to be understood. At any rate,
the double reference to this expression in Apollodorus' summary makes sure that the expression was in
this section of the law.

%% This was first noticed by Franke 1844: 742.

97 Tr. from Fisher 2001: 215.
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banned from the public cult ceremonies, should not adorn herself (0U% £€¢ ®oopeloOar).
That this was in the text of the law is confirmed by the fact that the sentence stating the
punishments starts with €av &  eioln 1) xoopufton, naming both prohibitions with
repetitiveness typical of official language. This further specification was not mentioned
by Apollodorus as it was irrelevant to his point, but was nevertheless in the law. Its
absence from our document speaks against its authenticity. Moreover Aeschines
explains that, in case the woman attends the public cult ceremonies or adorns herself,
the law allows anyone (tTOov €vtuyoOvta again, which confirms that such an expression
was in the law) to tear off her clothes, strip off her adornment and beat her, but not to
kill or mutilate her. This list of punishments is absent from our document, which
follows instead Apollodorus’ account in providing that the woman 'is to suffer whatever
she suffers'. Apollodorus' seems a very abbreviated version of Aeschines’ list of
punishments. Apollodorus also adds that the woman cannot be killed, whereas
Aeschines adds that neither can she be mutilated. The absence of these details from the
document speaks, again, against its authenticity.

Kapparis has tried to justify the absence from the document of the list of
punishments, as well as the absence of any mention of mutilation, by claiming that these
are Aeschines' interpretations of the concise wording of the law, rather than proper
provisions. This is no more than guesswork. It is as likely that Apollodorus simply
summarized the provisions of the law.”®® Moreover Kapparis does not take into account
the prohibition on adornments for women caught with a seducer. This provision, as we
have seen, is repeated twice, and must have been in the law. Otherwise one should
admit that Aeschines here is not simply interpreting, but actually lying, for no reason,

about the contents of the statute. Fisher, who otherwise believes with Kapparis that

3% Kapparis 1999: 355-6. Fisher 2001: 338 agrees with Kapparis.
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Aeschines is here interpreting, accepts this provision as part of the law.”’ He justifies its
absence from the document by claiming that this provision was 'omitted as not relevant
to his case by Apollodorus'. But the document, authentic or not, was not inserted in the
speech by Apollodorus. Its absence from the stichometry proves that it must have been
inserted much later, either after having been forged or after having been retrieved by a
very conscientious editor. Apollodorus' rhetorical aims cannot have anything to do with
the wording of the document. Kapparis' and Fisher's arguments are inconclusive, and at
least one, more likely all of the provisions mentioned by Aeschines were part of the law.
Their absence from the document speaks against its authenticity.

Another way to justify the absence of these provisions from the document is to
claim that the document is just a shortened version of the original law, an excerpt. This
was the position of Staeker, Lipsius and Harrison.*” This hypothesis, although not
impossible, is somewhat unlikely. The stichometry proves that the document was not in
the speech from the beginning, but was inserted later. Therefore the document, to be
authentic, must have been retrieved by a conscientious editor from some source, such as
a collection of Athenian laws. When was it excerpted? If we assume that the editor
shortened the document, we must explain why such a careful editor, after making the
effort to retrieve the authentic law, would excerpt its provisions to such an extent. Any
detail about the obligations of a woman caught with an adulterer which is not listed by
Apollodorus falls from the document. What then was the purpose of retrieving the law
in the first place, if the result could have been easily drawn from Apollodorus' words?
The alternative is that the editor found the law already excerpted this way. But it defies
the laws of probability that an authentic and complete law transmitted autonomously in

a collection of Athenian statutes ended up showing only those very features that

%% Fisher 2001: 338. Cf. also Carey 1992: 129.
69 Staecker 1884: 36; Lipsius 1905-15: 434 n. 51; Harrison 1968: 35-6 and n. 1.
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Apollodorus had summarized in his speech. At any rate, as MacDowell observed about
another document, 'it ought not to need saying that somebody's digest of a decree is not
the authentic decree'.*'

A more serious argument in defence of the document is that offered by Carey in
his commentary of the speech. Carey observes that the information provided by the first
part of the document, namely that a man who has caught his wife with an adulterer must
divorce her or be atimos, is not found in Apollodorus' summary, and therefore, he
concludes, 'probably this document is genuine'.** This argument however is vulnerable
to two objections. First, this is actually the only evidence that such a provision ever
existed. Moicheia was, as has been recognized,”’ not only an offence against marriage,
but it also applied to widows and unmarried women. The person responsible for
punishing the adulterer was not necessarily the husband, but whoever happened to be
the kyrios of the woman, irrespective of whether she was married or not. The law about
moicheia applied also if there was no husband. If this was the case, one might wonder
what is the sense of such a general provision stating that 'after he catches the seducer,
the man who caught him shall not be permitted to continue living with the woman'.
Moreover, not a single passage in the orators or elsewhere mentions that a man who has
caught a woman with a seducer has to divorce her. In fact, in Lysias' On the killing of
Eratosthenes, where the case is about the killing of a seducer, Euphiletus never
mentions nor alludes to such a provision.*” This provision might simply have been

invented by a forger, and we have seen many cases of forgers' ingenuity. In fact,

1 MacDowell, CR 35/2 (1985) 319.

502 Carey 1992: 129.

503 This reconstruction of moicheia as applying to married women as well as unmarried was first
formulated by Paoli 1950: 123-82 and endorsed by Harrison 1968: 32-6 and Dover 1974: 209. Cohen
1984 and 1991: 98-132 argued against this reconstruction for an understanding of moicheia as 'adultery’
in the traditional, modern sense, but his arguments have been rightly rejected by Cantarella 1991: 289-96,
Foxhall 1991 and Carey 1995: 407-8.

604 Cf. Todd 2007: 48 and n. 27. Cohn-Haft 1995: 3 and Fernandes 1999: 106 n. 74 want to find a
reference to this law in Lys. 14.28, but the passage only states that the daughter of Alcibiades was
divorced because her brother 'visited her not as a brother, but as a husband', not that he had to divorce her
because of that (cf. Todd 2007: 48 n. 27).
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Apollodorus quotes the statute about moicheia in reference to Phano, after having
described the events that led to her being divorced by Theogenes. A forger could have
misunderstood Apollodorus' argument and drawn the wrong conclusions, creating a
provision that imposes by force of law what Theogenes decided to do independently.
The second objection to Carey's argument is that, even if the provision actually existed,
this would not prove that the law is authentic. Ancient readers had access to a greater
number of Attic speeches than we do, and forgers drew information from many sources.
A forger could have read this piece of information in a speech now lost, and used it for
his document.

To sum up, the document is a later insertion and, although it does not present any
feature absolutely unacceptable in an authentic Athenian statute, is slightly inconsistent
with Apollodorus' summary of the law, and heavily inconsistent with Aeschines', as it
lacks key provisions that must have been part of the law. The first part of the document,
whether such a provision existed or not (and there are reasons to believe that it did not),
does not suffice alone to prove its authenticity, and could have been invented by a

forger on the basis of the previous narrative in the speech.
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5.4 [Dem.] 59.104: the decree of naturalization of the Plataeans

YHOIEMA TTEPI ITIAATAIEQN

Trmoxpdng eimev, IMhataéag eivaw AOnvaiovg, dmd Thode ThHG Tuoag
gvtipovg xabdmep ol dAhor AOnvaiot, ®ol peteivan avtolg wvree AOnvaiolg
LETEOTL TTAVIWV, AL iEQMV Rl OCIWV, TV €l TIg lEQWoUVN 1] TEAETH] €0TLV €1
vévoug, unde tv évvéa aQYOVImV, Tolg O  €x TOUTWV. RUTOVEIHOL 08 TOVg
[Mhotoéag eig Tovg ONUOVS %ol TAS GUAAS. emeldav 0¢ vepunbdot, ur €E¢otm
gt ABnvaio undevi yiyveobow IThataémy, un eVQopéve moQd ToD dfuov Tod

AOnvaimv.

2 évtipovg codd. : émripovg Cobet at al. | xal om. S* | 3 ante mA)v Riehemann add. dALG pv) TGV
ieowovv@v : Carey lacunam stat. | 4 ante pnd¢ Reiske add. ToOTwv ur petelvor avtolg : Osborne
AMAC ) TV legwovvdy : Carey lacunam stat. | post ayovtwv Reiske add. hayelv vel yevéoOau |
5 post ToTwV Reiske lacunam stat. : Osborne add. &v Gowv £€ doTiig yuvourdg nail £yyunTig natd

TOV VOUOV

DECREE ABOUT THE PLATAEANS

Hippocrates proposed that the Platacans be Athenian, entitled to office from this day
(enfranchised) like the rest of the Athenians, that they have a share in all that the
Athenians have a share in, both sacred and civil, except if some priesthood or rite
comes from the membership of a genos, nor the nine archons, whereas their offspring
do. And the Plataeans are to be distributed among the demes and tribes, and when
they have been distributed, none of the Plataeans is to become an Athenian unless he

gets the grant from the Athenians.
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According to stichometric calculations this document cannot have been part of the
Urexemplar of the speech, and must have been inserted at a later date. Apollodorus’ aim
in this section of the speech (89-92) is to show how important the Athenians consider
citizenship and how difficult it is for a foreigner to receive it. He therefore recalls the
relevant provisions of the current legislation about citizenship without quoting them.
First, citizenship can be granted only to someone who has benefited the city of Athens.
Second, the grant, after being approved, must be confirmed in a second Assembly with
a quorum of 6000 and a vote by secret ballot. Even after the second vote, the grant is
still subject to a yoad1 magavouwyv. Apollodorus mentions the names of two citizens
who lost their citizenship after being prosecuted on this charge. The next provision
mentioned prohibits those who become citizens by decree from holding the archonship
and any priesthood, but grants their offspring full rights 'if they are born from a citizen
and legally betrothed woman' (§ 92).

In the next section, § 93-103, Apollodorus traces the origin of this last provision
to a specific case, the grant given to the Plataeans. Citizenship was granted to them
because of the many benefits they brought the Athenians. At the Battle of Marathon
they were the only ones to fight with the Athenians against Datis, the general of king
Darius. Later in the Persian War the Platacans, unlike the Thebans and the other
Boeotians, fought with Leonidas at Thermopylai, with the Athenians at the Artemisium
and at Salamis, and eventually with all the Greeks under Pausanias at Plataea.
Afterwards, when Pausanias insulted all the allies by inscribing his sole name as victor
over the Persians on the Serpent Column at Delphi jointly dedicated to Apollo by the
Hellenic League, the Platacans undertook his prosecution before the Amphictyony.
According to Apollodorus, this was the reason why fifty years later the Spartans
attacked Plataca and eventually conquered the city. Even during the siege, the Platacans

refused to withdraw from their alliance with the Athenians. After these acts of loyalty
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citizenship was granted to people who had lost everything, their belongings, their
children, their wives, in order to maintain their alliance with Athens.

At § 105-6, after the secretary has read out the decree, Apollodorus summarizes
its provisions: the naturalized Platacans must first undergo scrutiny in court, man by
man, and later their names must be inscribed on a pillar of marble on the Acropolis near
the temple of the Goddess. No Plataean can claim citizenship by virtue of this decree at
a later time. Finally, no naturalized Platacan can be chosen by lot for the office of
archon, nor can he hold any priesthood, but his offspring can if born from an Athenian
woman who married him according to the law.

The document is heavily inconsistent with this summary, and its provisions have
often been emended to solve these disagreements. Moreover, its language is inconsistent
with contemporary Athenian inscriptions.

At the beginning of the decree the statement clause (IThatouéag eivon
AOnvaiovg qmo tHode Tig Nuéoac) is not perfectly consistent with the epigraphical
evidence: in early epigraphical instances of naturalization grants the statement clause is
usually followed, immediately (D2, D3, D6, D8, D10, D11, D12, D13)% or after a very
short motivation clause (D7 émeldn €ot[tv dvie Aayabog mepl TOv Ofjuov Tlov
AOnvaiov, D9 avdpayabiag éviena] thg ¢g AOnvaiog), by the provision for the
enrolment of the new citizen(s) in demes, tribes and phratries (D2, D3, D6, D8, D10,
D11, D12, D13).° In the only case in which a long section divides the statement clause
from the enrolment clause (D5, for the Samians, 405/404 and 403/402), this happens for

a very specific reason: the grant is addressed to Samians still living in Samos, and

%05 The naturalization decrees are hereafter named according to the list provided by Osborne 1981-2: 1,
17-18: D2=IG I’ 102; D3= IG I’ 113; D4=D5= IG I’ 127= IG 1I* 1; D6= IG 11> 10+Addendum p. 665; D7=
IG 11> 19+Addendum p. 659; D8= IG 11> 17+SEG 15.84+SEG 16.42; D9= IG 11> 25+SEG 15.86; D10= IG
II* 103; D11= IG 1I* 109=SEG 16.47; D12= IG 1I* 207; D13=Hesperia 13 (1944) 229 f. no. 3; D14= IG
II? 226+Addendum p. 659+0. Walter, Jahreshefte 32 (1940) 1 ff; D15= IG II* 228; D16= IG II*
237+Addendum p. 659; D17+ IG 11* 336 1.

606 Cf. Henry 1983: 68-69.
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therefore moAtevouévog dmwg av avtol folwvron (1. 13). It is just an amendment to
the main decree passed two years later which states (1. 34f) that the Samians living in
Athens are to be distributed among the tribes.*’

In the document, on the other hand, the statement clause is followed by two other
sentences stressing the sharing of the citizenship between Athenians and Plateaeans (l1.
2-3 évtipovg nabdmep ol dhhor AOnvaiot, xai peteivar abToic wvrep AOnvaiolg
UETEOTL TTAVTOV, %Ol @MV ®ol 00iwV). Luisa Prandi considers this 'abbondanza' ‘poco
pertinente al formulario conciso di un decreto del V secolo.™ These two formulae
moreover are both unparalleled in citizenship grants. Again the document is here at least
atypical.

More strikingly, the expression &m0 tode T Nuéag finds no parallels at all in
the surviving examples of naturalization grants, nor in any preserved grant of privileges
to benefactors. A search through all the Attic inscriptions of the PHI database yields
only three results, from completely different kinds of documents, which have nothing to
do with grants of privileges, and none of them dates earlier than the middle of the IV
century: /G II> 534=Aleshire. Ath. Asklepieion 177 IV=SEG 39.165 (1. 7), a record of
offers to Asclepius, dates to 274-3 BCE; IG II? 1128 (1. 27), the restatement of Athenian
privileges in the import of red ochre from the Koresioi, dates to the middle of the 4"
century; finally IG II2 204 (1. 17),%’ a decree from Eleusis concerning the sacred orgas
(land), dates to 352/1 BCE. The expression is not intrinsically 'unattic', but the scarcity

of Classical occurrences, also in literary texts,*'”

shows that it is not typically Attic
either; it is not, that is, what an Athenian would have used to mean 'from this day on',

'from now on.'

%7 Cf. Osborne 1981-2: 11, 25-26.

508 Prandi 1888: 114.

509 Cf. Scafuro 1999.

%1% This expression is unparalleled in 5™ century literary texts, and very rare in 4™ century ones. The only
occurrences are Plat. Lach. 181c3, Plat. Alc. I 135d10 and Xen. Cyr. 7.4.5. None of these instances have
anything to do with legal language.
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The reading évtipovg of 1. 2 (‘honoured' LSJ s.v.), attested in all parts of the
tradition, has been considered wrong on the grounds that the usual meaning does not fit
the context. All scholars have considered the meaning 'enfranchised' to be required by

the context, and this word is never found with that meaning, neither in literary texts nor

1 612

in inscriptions.’’ It has been therefore corrected by Cobet®? to émtipovg ('in
possession of his rights and franchises' LSJ s.v.). However, the correction made by
Cobet is still an unattested term in naturalization decrees and, although it is common in
Athenian literary sources, a survey in the PHI database yields no Attic instances at all of
this adjective (or the noun €mtiio) with the particular meaning of 'enfranchised.’
Finally, a study of the occurrences of this word in the literary sources up to the end of
the IV century shows that both before and after the date of this grant it was never
employed to refer to rights bestowed upon some non-citizen, be he a metic or a
foreigner. On the contrary, it was used in opposition to the term dtiuog in regard to
citizens to indicate that they were in full possession of their full rights."* This
emendation is therefore unacceptable, since the restored expression does not conform
with Attic usage. Moreover the correction is based on the assumption that here the text
needs a word with the meaning 'enfranchised." Yet this might be wrong: in at least two
cases, IK Kyme 4 1. 12 and 5 1. 8 (the word is restored also in IK Kyme 7 and 8), both

citizenship decrees, one dating to mid-3" century and the other to the beginning of the

2" century, we find this word meaning 'entitled to office', together with the specification

11 The only dubious evidence for such a meaning is IG IX, I? 3, 718, 1. 35 = Nomima, 1, no. 43, from
Chaleon in Locris, yet Meiggs and Lewis 1969 (no. 20) are probably right in preferring the meaning 'in
office'.

°'> Cobet 1858: 751.

13 A survey in the TLG yields, up to the IV century, these results, and they all confirm this interpretation:
Lys. 12.21; Ps.-Lys. 6.13, 44; Ps.-Lys. 20.19, 35; Lys. 25.27; Aeschin. 1.160; Aeschin. 2.88; Dem.
18.312; Dem. 21.61, 96, 99, 106; Dem. 24 .45, 90, 103; Dem. 25.71, 73, 94; Dem. 26. 1, 11; Andoc. 1.73,
80, 103, 107, 109; Lycurg. 41; Hyp. fr. 27-28 (Jensen); Dein. 5.2. Cf. also Thuc. 5.34; Xen. Hell. 2.2.11;
[Arist.] Ath. Pol. 39.1. The case of Dem. 23.44-45 is a peculiar one, and even there the meaning of
énitipog is 'not confiscated', referring to goods and not to people. A further entry is the Solonian law
quoted at Plut. Sol. 19.3, and again the term refers to citizens previously deprived of their rights who are
now restored.
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eV00¢ (immediately). Our document, if we put a comma before GmoO THoOE Ti|C
Nuéoog, might have the same meaning. However these parallels are both geographically
and chronologically remote, and nothing similar is found in Athens, neither in Classical
nor in post-Classical times, not only in citizenship grants but also in the honorary grants
preserved in stone. The word €vtipog appears only twice in Attic inscriptions (SEG
23:161 1. 29 and IG II* 7863 1. 9) and in both cases it means 'honored.' As for literary
texts from Classical times, a search in TLG yields 117 entries, and in all cases the
meaning is 'honored.”'* The parallels from Kyme show that such a formula might have
been felt as appropriate in a citizenship grant in later times, and in different places, and
therefore be added in a forged one, but the expression as it stands does not occur in
Athenian documents during the Classical period.

The next expression states the rights of the Plataeans: peteival ovtolg @vmeQ
AOnvaiolg péteott TAVIWY, xail ieg®V xai 0cimv. " This formula is not found in any

of the Athenian citizenship grants preserved in inscriptions, and does not seem to have

14 .SJ s.v. évtipog 11 mentions the meaning 'in office' as appropriate in one Classical place: Pl. Resp.
564d éxel pev Su TO uy Evpov etvar, G dmehatvecOol Tdv Gy ®v. Plato is there explaining why
the drones, present in both democratic and oligarchic states, are less powerful in the oligarchies. It is easy
to see that the sentence works perfectly with the normal meaning 'honored', and this is how Shorey
translates it: '"There, because it is not held in honor, but is kept out of office...' The evidence of five other
places in the same dialogue (528b, 528c, 548a, 554b, 555c¢) where the word clearly means 'honored'
strongly advises against reading too much into the present passage.

%15 About the expression hiera kai hosia Kapparis 1995: 395 quotes Wyse 1904: 535: 'this phrase is
comprehensive enough to embrace all the rights of a citizen'. This is not the place for discussing the
vexata quaestio of the meaning of hiera kai hosia (cf. in general Maffi 1982 and Connor 1988), meaning
all the rights and obligations of a citizen, before the IV century. This expression never appears in
naturalization grants, and the evidence for its usage in official documents is inconclusive. The ephebic
oath (cf. Rhodes - Osborne 2003: 88), with these words, implies mainly the concept of 'fatherland' (cf.
Connor 1988:168), and moreover the 'faint echoes' (as Rhodes - Osborne 2003: 449 define them) of the
oath found by Siewert 1977 in fifth century texts do not include this expression. The expression is used
by Dem. 23.40 in his comment on Draco’s homicide law, but it is dubious whether the orator was here
repeating the exact words of the law (cf. Connor 1988:168-169, as the inscribed version of /G I’ 104 does
not present the formula). A more reliable source however could be the law about the nothoi, paraphrased
at Isae. 6.47 and quoted at Dem. 43.51, even if the authenticity of this document has been questioned (cf.
for bibliography Drerup 1898: 280-297, who nonetheless considers the quotation an original law). Blok
2009: 145-6, 159-62 argues for the presence of this expression even in Pericles' citizenship law. I agree
that its use in official documents is not impossible, but the question is open. In any case the expression
was widely used in the orators, and probably sounded familiar to any reader of Demosthenes (cf. Dem.
23.40,65;249,11,82,101, 111, 112, 120, 137), so its presence in a forgery should not surprise us.
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been used in Attic inscriptions for any other purpose,’’® neither in exactly this form nor
in a similar fashion. However, it appears in a strikingly similar way in Dem. 23.65:
‘Husig, @ d@vdoec AOnvaiol, Xapidnuov émomoduedo molitnv, xal S0 Thg
dweelag ToOTNG HETEdMRAUEY OVTO %Ol LEQDV %ol OClwv ®al VOUIpmV %ol
TOVTOV OO0V TTEQ 0UTols peteoTy Nuiv ('We, Athenians, made Charidemus a citizen,
and through this grant we bestowed upon him our sacred, civil and legal rights,

everything we have a share in').*"’

Yet here Demosthenes is not quoting the actual text
of the grant to Charidemus, but rather describing the consequences of such a grant. This
text, far from attesting the usage of this formula in Athenian naturalization grants, could
possibly be a source the forger used when composing the document.

Luisa Prandi 114 regards the entire passage as 'quasi un preludio funzionale' to the
following exclusion of the first generation of new citizens from the genos-priesthoods®"®
and archonships. It is accordingly worth noting that in the following comment by
Apollodorus (§ 106) the corresponding expression to peteivol a0TOlG MVTEQ

AOnvaiolg péteott Tavtwv, xai iegdv xat 6ciwv of the quoted document is TOV

vopov dweioato v Td Yndiopatt meog avtovg eVBEme VIEQE Te THS TOAEWS nOl

616 A formula similar to the one found in this passage is attested in many honorary grants (IG XII 3 1296
1. 24-5; 5 716 11. 7-8; 5 717 11. 6-7; 5 718 1. 8-9; Suppl. 246 11. 4-6; 8 264 11. 9-10; 8 267 11. 8-9; Suppl.
355 11. 3-4; 9 197 11. 20-4; 9 198 11. 12-5; 9 317 11. 10-4; 9 239 11. 23-5; Eretria X1, 127 8 11. 13-5; Miletus
3511. 23-5; 38 11. 30-3; 39 11. 43-4; 61 11. 12-5; Magnesia 43 11. 28-30; Teos 39 1. 1; 40 1. 13-5; Iasos 68 11.
23-4; Priene 62 11.1 11-4; Kolophon 8 11. 8-11) connected with citizenship, sympolity, proxeny, ateleia,
enktesis and isopoliteia from some Aegean islands (Thera, Thasos, Andros, Eretria in Euboea) and from
Asia Minor (mainly from Caria and Miletus). None of these decrees dates before the 4™ century, and most
of them date from the 3™ century on. This shows that, where such a formula was part of the official
language, its range of application was wide, and not restricted to citizenship grants. Its absence in Athens
from all the honorary grants, a wide sample of texts, makes clear that this was not considered an official
formula there. Its use in later times, and just outside Athens, on the other hand, makes possible, but this is
just speculation, that a post-Classical forger could consider Demosthenes’ remark in the Against
Aristocrates as the actual words of the decree, on the basis of his own experience of honorary grants.

57 A further connection between the two passages, and one which could account further for the derivation
of the clause of the document from the text of the Against Aristocrates is § 92 of the Against Neaera.
There we read, with regards to the offspring of a new citizen, Tolg 8’ €% ToUTWV peTédwnev {oN O
Ofpog amdvtwv, which shows the same construction as the Against Aristocrates’ passage and the
document’s one.

6% Blok - Lambert 2009 point out that this definition is more correct than the traditional 'hereditary
priesthoods', since these priests were appointed from the members of a particular genos, but were not in a
narrower sense hereditary.
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TV 0e®v.”"® Yet it is not clear whether this sentence is supposed to quote an actual
clause of the decree, or rather to recall the reason for which Apollodorus has quoted and
is commenting on this particular decree. In the first case we would expect in the text of
the decree an allusion to the law which provides rights and obligations to new

citizens,*®

while in the second case Apollodorus would be referring to a particular
argument already employed in this section of the speech. At § 93 in fact he states that he
is going to trace back the origins of the provision on naturalization of foreigners he has
just mentioned at § 92. Then, after the long excursus about the misfortunes of the
Plataeans, at § 104 he declares that the 'decrees will make the law clear for everyone.'
According to Apollodorus' argument, this decree actually defines the provisions of the
law.

In both cases the language, style, and formulas of the document provide grounds
against authenticity. They seem rather the attempt of a later editor to paraphrase (with
some misunderstanding) the summary of Apollodorus and at the same time to link its
contents to other parts of Apollodorus' narrative.

These exceptions, namely the prohibition for the Plataeans on sharing genos-
priesthoods, teletai and the archonship (11. 3-5), are important differences between the
document and the following summary by the orator. Apollodorus states at § 106 that the
naturalized Platacans were banned from all the priesthoods, not just from those linked
with a genos. Because of this inconsistency and the grammatical difficulty of the
sentence (TANV €l T leowoivn 1] TeleTh) €oTv éx Yévoug, undE TV Evvéa

aQyovVTmV, Toig & €x ToTWV), this part of the document has always been subject to

619 'He (the orator who proposed the decree: § 105), in the decree, defined immediately the law which
applied to them in regard to the city and the gods'. Van den Es 1864: 24 rightly wrote: 'Quid ex prioribus
vocabulis eliciendum sit, non difficile est dictu: illa pro re publica et pro diis, V€@ Te THS TOAEWS RAL
TV Bedv, significant, iis omnium iurum et civilium et divinorum communionem datam esse.' Hence the
formula petetvan [...] @vtwv, nal iegdv xol 60lwv.

620 Cf. Dem. 20.156 for an instance of a law recalling for particular provisions another law.
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many emendations, aiming at correcting both its syntax and the phrases that are
inconsistent with Apollodorus' account.

On the grammatical side, Reiske posited a lacuna after toig & éx To0TWV, which
introduced an exception to the provisions previously stated, and whose ending would
have vanished in the tradition. The supplement proposed by Osborne (v wouwv &&

GOTAG YUVOUrOS #al £YYUNTAS ®aTd TOV VOpOoV),*!

on the grounds of the comment
made by Apollodorus at § 106, might well be correct in principle,”” but it is untenable
on paleographical grounds. As I have already pointed out, the manuscript tradition of
Demosthenes does not have a medieval archetype, and the main manuscripts have been
shown to stem from different ancient editions of Demosthenes, or even better from
different editions of speeches or groups of speeches. It is significant that the tradition
exhibits no major variations, and is almost perfectly consistent in all the main
manuscripts. It defies the laws of probability that such a corruption could originate
independently in every single ancient manuscript and be then copied in the medieval
manuscripts. Moreover, as Blok and Lambert have recently argued, there is no intrinsic
grammatical reason to supplement the text of the document here.®”® The only reason to
do so is thus to make the document match the contents of Apollodorus' summary. But
this is a petitio principii.

However, this is not the only attempt to emend this passage. Many scholars have
considered the sentence as lacking both grammatically and in clarity. This is mainly due
to the single und¢ at 1. 4. The best attempt to emend the sentence is that of Reiske,’”

based mainly on the corresponding words of Apollodorus at § 106: he alters the text

after ANV €l TG leQwov VN 1) TeEheTH) €0TLV €X YEVOUGS in TOUTWV I HETEIVAL QUTOLS

6211 .. if they are born from a citizen and legally betrothed woman'.

22 B]ok 2009: 166 endorses Osborne's text.

23 Blok - Lambert 2009: 104 n. 62.

624 Osborne 1981-2: I, D1; Kapparis 1995: 362-363.
625 Tn Schifer 1824-1833: V, 587.
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unde tv évvéa Geydvtwv Aayelv (or yevéoOar).”® This solution is unsatisfactory
too. In the first place the structure of the sentence remains quite involved: the clause
TOUTWV PN petetval avtolg merely repeats AV €l TIG ieQOUVT 1) TEAETT] €0TLV €
vévovg, which is already connected to the previous petetvou (1. 2), and therefore makes
the sentence utterly redundant. Furthermore, the hypothesis of such a corruption is
untenable for the same paleographical reasons I have already discussed.

Kapparis may be right when he claims that the problems here 'should rather be
attributed to the editor who inserted this document in the text, rather than the scribes'.*”’
The problems in the text certainly occurred in the original insertion, whether it was an
excerpt of the original decree or a forgery. But since, as shown before, every attempt to
improve this hypothetical excerpt by filling its 'omissions' seems to produce even more
elaborate versions, it is highly implausible that the problems in the document arose from
clumsy excerpting.

The main clue in this direction is far from conclusive: unod¢ stands rarely alone,
but the case is not impossible. Denniston devotes two pages to instances of ovd¢ or
und¢ without a negative preceding.”®® This feature is mainly typical of poetry, but it is
sometimes found in prose texts as well (e.g. Thuc. 7.77.1; Hdt. 1.215.2), with a strong
adversative meaning. Furthermore, the two exceptions to the single provision ol
ueteivaw avtoic mvree AOnvaiolg péteott mavtmv, expressed (with a strong
variatio) in the first case by a mAnv €i, and in the second by pundé¢ tdv &vvéa
ayovtwv held by the previous peteivon, are probably quite unusual, but nonetheless

grammatically possible. The clause seems for the most part to be grammatically

consistent. Its intricate style can hardly be explained by the deletion of some phrases in

6261 . they are not to have a share in those (i.e. the genos-priesthoods and rites) nor are to obtain by lot

the office of the nine archons'. Kapparis 1995: 396 does not expressly reject this proposal, even if he
attributes all the alterations of the text to the original editor of the document. Blok 2009: 166 accepts this
correction, but Blok - Lambert 2009: 104 n. 62 rightly rejects it as unnecessary.

627 Kapparis 1999: 396.

528 Denniston 1934: 191-192.
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order to produce an excerpt. The text preserved in the paradosis is in this sense original,
and should undergo a thorough analysis as it stands.

On the grounds of the content, many scholars have tried to remove the
inconsistency between Apollodorus’ summary and the document by correcting its text.
Apollodorus clearly states at § 106 that pn €Eelvon avtdv undevi TOV €vvéa
AQYOvVTWV Aaxetv unde iegwovvng undepdg ('the new citizens are neither allowed to
take part in the archonships nor in any priesthood'). The document on the other hand
claims that they are to have a share in everything the citizens do, ®al ieg®v ®al Octwv,
ANV €l TG leemaovn 1) TeleTr| €0TLY €% YEVOUG, UNdE TV Evvéa AyOVTWV. So they
are not excluded from the priesthoods in general, just from those connected with
belonging to a particular genos. Riehemann®’ proposed dALG i) TV iegwouvav (‘but
not in the priesthoods') after nal iep®v »ot 0ciwv, reversing the sense of the following
exception: the Plataecans were not to hold any priesthood, except the ones that were
connected with their own genos. This emendation, although it reconciles the text of the
decree with the comments by Apollodorus, is very radical and unlikely to be right: the
Plataeans did not need any authorization to preserve their own traditions.”® On the other
hand Osborne’s proposal of moving dAAG p|) TOV iegwouvvav before unde (Osborne:
D1)*! is equally difficult to accept. In this case in fact the exclusion from the genos-
priesthoods would become completely tautological, as the genos-priesthoods are
actually part of the priesthoods in general.”** It seems that every attempt to make the
text completely consistent with Apollodorus’ paraphrase is therefore doomed to failure.
The inconsistency cannot be removed by textual surgery and is another reason to reject

the authenticity of the document.

62 Riehemann 1886: 47.

630 Cf. Kapparis 1995: 362; 1999: 395,

531 Blok 2009: 166, accepts this proposal, but Blok - Lambert 2009: 104 n. 62 reject it.
632 Kapparis 1995: 362; 2009: 395. Cf. also MacDowell, CR 35/2 (1985) 319.
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Kapparis accepts the inconsistencies and explains them as a deliberate distortion
of the decree by Apollodorus. The real provisions therefore would be preserved just in
the quoted document. Yet this interpretation too creates some problems. First of all,
Apollodorus, when talking at § 92 about the provisions of a law on citizenship, tries to
trace them back to the naturalization grant for the Plataeans, and gives exactly the same
account of its limitations as in the comment on the decree, with almost the same words:
'the law expressly forbids that they should be eligible to the office of the nine archons or
to hold any priesthood; but their descendants are allowed by the people to share in all
civic rights, though the proviso is added: if they are born from an Athenian woman who
was betrothed according to the law."®” The reasons for such limitations provided in that
passage are then perfectly consistent with the nature of the recorded provisions: new
citizens are excluded from all priesthoods and archonships, the actual religious
authorities in Athens,” 'in order to make sure that the sacrifices on behalf of the city are
performed according to piety' (dhote O evoefeiog ta iegd OVeoBon VmeQ TG
O ews). Moreover, limiting the exclusion to genos-priesthoods would have been
nonsense, since this kind of office was by definition limited to members of particular
gene ®” It is hard to deny that Apollodorus’ account in this respect makes much better
sense than the quoted document. The discrepancies here point decisively to the
hypothesis of a later forgery.

The text of the document, with its involved syntax, reads like an awkward attempt
to rephrase and supplement the information provided by Apollodorus while at the same

time making it more precise. The priesthoods in general, because of the prohibition

533 The repetition of the provision &v GO £E AOTAG Yuvaurdg xol £yyunTig xatd TOV vOuoV at § 92
with almost exactly the same words makes it very unlikely that this is Apollodorus' gloss, as proposed by
Blok - Lambert 2009: 104 n. 62.

63 About the religious authorities in Athens see Garland 1984 and Parker 1996: 7-8 on the archons, and
56-66 on the role of the gene in Athenian religion.

635 See also Prandi 1988:114-115, n. 61 and Blok 2009: 166-7 n. 107. Kapparis 1995: 369 motivates the
provision as addressed against Plataeans liable to genos-priesthoods by adoption into the relevant
families. A similar contingency would have been very unlikely, and therefore it is likewise unlikely that it
needed a specific provision. Cf. Blok - Lambert 2009: 104 for a similar remark.
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itself, are misunderstood as those connected with genos, which were by definition
known as closed to everyone except a few people from particular families. teletal are
then added as a further specification (that is, as a further example of prohibition). The
word in Attic Greek stands for 'ancestral rites' and is usually (although not invariably)
employed in ancient texts in connection with mysteries and initiation processes, and
more generally about very solemn and secret rituals.”® The forger here had probably in
mind the hieros gamos of the Basilinna with Dionysos, repeatedly described by the
orator (§ 74-5) as 'secret'. The orator there, in order to explain the reason for which the
Basilinna must be a citizen woman who has not had intercourse with another man, uses
these words: iva xatd Ta tdtola OvmTan Ta doENTa ieQd VIEQ THS TOAEWS, KAl TA
vouZopeva yiyvntal toig Beoig evoePfmg. There is a striking resemblance with the
reason for the prohibition given by the orator for first generation naturalized citizens on
becoming priests and archons: dote O evoefeiog to iega OVeoHon VmEQ TG
moAewc. It is not surprising that a forger thought of a connection between the two
passages and considered it appropriate to add the teletai, secret rituals, to the list of
prohibitions for naturalized citizens. It is clear however that the two passages refer to
different rules, concerned with completely different matters.

Another difference between the clauses of the document and the account of
Apollodorus concerns the prohibition on further grants of citizenship to Plataeans (11. 6-
7), after the scrutiny of the new citizens. At § 106 Apollodorus paraphrases the clause
with these words: xai otegov ol €4 yiyveoOar ABnvaiov €Egtvar, Og av ur vov
vévnron xot dontpnaoom) év td duwaotnoiw ('And he does not let anyone be allowed to
become Athenian subsequently, who at the time did not receive the grant and was not
scrutinized in court). Kapparis argues that these words imply a total prohibition valid

forever, while the text of the document more plausibly states that Plataeans are still

636 Cf. Harrison 1914; Waanders 1983: 156-159 for specific surveys on the meaning of the term.
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enabled to become Athenian citizens if so decreed by the people of Athens (u1) éE€otw
gt AOnvaio pndevi yiyveoOar IMhataéwv, un evgopéve maed tod dfuou tod
AOnvaionv).”’” Kapparis is likely to be right about the improbability of a total
prohibition: it should have certainly been possible for the people to enact another
naturalization decree subsequently. Yet the difference is not so great. Apollodorus
might well have stressed the element of prohibition for his own reasons, but his
statement can still (and should) be interpreted as referring just to further naturalizations
by virtue of this particular decree. This could easily have been the way in which a later
editor read the statement, and the formulation in the document would be just a
consistent, and somewhat redundant, rephrasing, which in addition makes explicit what
in Apollodorus’ account was only implicit. The reason for such a provision is obvious,
and speaks for a date of the decree following the fall of Plataea and the trial, execution
and enslavement of its inhabitants: after these events, every Platacan who was still alive
without having been in Athens at least from the flight of the winter 428/7 (Thuc. 3.20-
24) would have been suspected of treason and collaboration with the Peloponnesians.

Further differences between the document and the surrounding text speak against
the document's authenticity. Some provisions occur only in Apollodorus’ account and
not in the document, namely the scrutiny of the Plataeans and the recording of the
names of the new citizens to be set up on the Acropolis (it can be added that the
document does not record the provision granting full rights to the sons of the Platacans
just if born from legally betrothed Athenian women).”® It is difficult to explain their
absence if one considers this an authentic Athenian decree.

The name of the decree's proposer, Hippocrates, does not help us to determine

whether the document is genuine or not. Hippocrates was a very common name in

637 Kapparis 1995: 364-366.
538 For the practice of inscribing state decrees on the Acropolis cf. Liddell 2003: 79-81.

286



Athens and in the ancient world,”® and identification of the decree's proposer with
Pericles’ nephew, the general elected in 426/5 and 424/3 and killed at the battle of
Delion,””® would be merely an assumption. The name could easily be the product of
guesswork, like the names of the eponymous archons in On the Crown, created in order
to enhance the credibility of the text.

The most striking feature of the document and the only clause not provided by
Apollodorus is the provision for the distribution of the Plataeans into the demes and the
tribes (xataveipon 8¢ tovg IMhatoéag eig tovg ONuovs xal Tas GuAdc). This
provision has for a long time been considered an obstacle for those who believed in the
authenticity of the inserted document, 'quia ex titulis apparet, dnpomotolg arbitrium
demos et phylas eligendi Athenis permissum fuisse. Denique nihil in decreto de
phratriis praeceptum invenimus, de quibus in titulis idem, quod de phylis ac demis
praecipi solet. ®*' A quick glance at Osborne’s collection of naturalization grants seems
to confirm this statement, yet two particular cases, D5 (naturalization of the Samians,
405/4 and 403/2, heavily restored) and D6 (naturalization of the heroes of Phyle, 401/0,
completely restored) seems to show that in the case of mass grants the Athenians did

not let the new citizens choose deme, tribe and phratry as usual.**

On the contrary, they
may have ordered a distribution carried out by the archons (D5, 11. 33-34 veuat [adTog
avtina pddha tog deyovtog &6 tdlg pulag dénaya, but Lewis in IG I’ 127 and in ML
94 restores differently), as stated by the inserted document. Prandi considers this the

only clause that preserves 'la lettera del decreto originale', and Lambert notes that 'in

this respect at least, the phrasing is typical', while Osborne and Kapparis regard it as the

53 The LGPN online yields 189 entries, 50 just for Attica.

840 PA 7640 (specifically D); APF 11811 II; Develin 1983: n. 1419; PAA 538615.

641 Riehemann 1886: 45.

%2 For the rationale for omission of the phratries from mass naturalization grants cf. Lambert 1993: 51-
53.

287



strongest point in favour of authenticity.*”’ It must be noted however that our sample
here consists of only two decrees, and the extensive restorations in both our examples
should prevent us from drawing conclusions or generalizations about what was typical
of mass naturalization grants, and from claiming therefore that alleged similarities speak
for the authenticity of the document. In fact, D4 is completely restored, and D5 allows
us to read no more than vepar and GpuAdg déxnayo. If we still want to claim that the
typical formula occurs in the two decrees, we should be aware that the wording, where
the inscriptions are not restored, is not in fact exactly the same: the expected verb would
have been velpaw, found in D5, instead of »ratoveipon, used in classical inscriptions
mainly with reference to the allocation of seats in the theatre.*** Furthermore, the tribes
are named with the specification déxaya, absent from our decree. Although these few
discrepancies do not by themselves impugn the clause, they accord with the general
impression of language inconsistent with documents from the Classical period.
Moreover, apart from the wording, one fragmentary inscription cannot provide
grounds to claim that, as for the content, the document conforms to a pattern, since there
is no pattern we can identify with any confidence. The hypothesis that the parallelism, if
there is any, might be due to an external source which provided the editor of the inserted
document with news about the methods of a (or this) mass naturalization grant cannot
be completely excluded. Yet it must be observed that the extant ancient literary sources
do not provide any information at all about the enrolment of new citizens in demes,
tribes and phratries. The only other passage from which it would have been possible to
find some evidence about the process is Lys. 23.2-3, where a certain Pancleon claims to
be an Athenian citizen since he is a Platacan. The accuser consequently asks him about

his deme so that he can summon him in front of the court of the tribe. This passage

643 Prandi 1988: 114-5; Lambert 1999: 51-2 n. 116; Osborne 1981-2: 11, 13-4; Kapparis 1999: 367.
844 Cf. e.g. IG 1I* 456; IG 1II* 466; IG 1I* 500; IG 1I* 512; IG 1II* 567; IG 1I* 792;, IG TI* 900; Agora
16.142.1-2, 1; 188.1; Hesperia 43.322.3.
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names only demes and tribes, and not phratries, exactly as the document does, and does
not mention whether the Plataeans, or any other naturalized foreigners, actually chose or
were distributed among them.

Information from Lysias 23 has been used to argue in favour of the authenticity of
the clause in the inserted document,*” but this speech could equally have been the
source used by the forger who composed the document. It is possible then that for an
ancient forger, trying to supplement the information provided by Apollodorus but
without any epigraphic evidence available, the possibility of a distribution was as likely
as the possibility that new citizens could choose their deme. A striking resemblance
with a very famous (today and probably in ancient times) passage of Herodotus could
be a possible explanation for the choice of the verb nataveipar. Hdt. 5.69 recalls that
Cleisthenes Tovg dMuovg xatévelue €c Tag Gpurdg. The meaning is here completely
different, since Herodotus is talking about the distribution of the demes among the ten
tribes, yet the words are exactly the same, and it is not impossible that this was the
model the forger had in mind when he opted for the clause xataveipar 0¢ TOUg
Martoéag gig Tovg dMpovg xai Tag GUAAC.

To sum up, the document contains many features of language and terminology
that are inconsistent with those of similar grants of citizenship. Moreover it exhibits
syntactic features hardly compatible with a decree of the 5" century BCE. The text in
this form can hardly have been either the actual text of the decree or an extract from it,
since corrections of its text produce even less credible versions. Furthermore, some of

the provisions summarized by Apollodorus are not found in the document. This

5 Cf. Prandi 1988: 115; Kapparis 1995: 367. Actually the fact that the speaker does not mention any
enquiry in any phratry list is not very relevant, since Pancleon, in order to be an Athenian citizen, had to
be a member of a deme anyway. The sole membership of a phratry would not have been enough, and so,
to prove that Pancleon was not an Athenian citizen (which is the purpose of the accuser), the enquiry in
the deme was sufficient.
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document cannot be an authentic Athenian decree. It is safer to consider it a post-

classical forgery.
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6. Conclusions: the origin of the documents

This study has shown that in the public speeches of Demosthenes one can find
two different categories of documents. The documents of the Against Aristocrates and
part of those of the Against Timocrates were included in the edition to which the
stichometry refers, whereas the documents of the speeches On the Crown, Against
Meidias, Against Neaera and part of those of the Against Timocrates were inserted at a
later date. The two categories contain very different features: the stichometric
documents usually do not contain any feature that is inconsistent with contemporary
language and formulas, and their provisions are often confirmed by independent
evidence. When they contain some errors, these errors can be easily explained as
mechanical corruption of the text in its transmission, and their quantity and quality is
coherent with the degree of corruption of the Demosthenic corpus as a whole. The non-
stichometric documents on the other hand are always inconsistent with independent
historical information, their language and terminology does not resemble that of
contemporary inscriptions and the information they provide seems to derive from casual
reading of the orators and (perhaps) of some other source, marred by incomprehensions
and mistakes.

This work would not be complete if I did not advance some proposals for setting
in time and place the origins of these separate categories of documents. The nature of
these proposals will be hypothetical, but I believe that a study of the tradition of the
Demosthenic corpus can provide some grounds for understanding the origin of these

documents.
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6.1 The stichometric documents

I have been referring throughout this work to the stichometric edition as a
Urexemplar, claiming that those documents that can be reckoned inside the stichometry
were already present in it. There is good reason for giving such a definition of the text
on which the stichometric marks were first applied. First, the nature of the textual
tradition of the Demosthenic corpus: scholars now agree that the corpus lacks a
medieval archetype, and the oldest medieval exemplars of the various branches of

646 The ancient

tradition all stem from different ancient editions of individual speeches.
papyri confirm this picture: they rarely side in their entirety with one branch against the
others, and their readings seem to picture an ancient tradition even more confused than
the medieval one.””’ In other words, our medieval branches are likely to derive from
various corpora recomposed at some point in late antiquity from the mess of individual
speeches or groups of speeches circulating in individual rolls. These corpora were
probably organized according to some (different) authoritative catalogues of the corpus
as a whole.***

Therefore, whatever feature is present in all the different branches of the medieval
tradition must stem from before the tradition diverged. Stichometric indications, either
in the form of marginal marks or of a total of lines at the end of speeches, and
sometimes in both forms, are found for some speeches in the medieval manuscripts
SFYBQ. These marks, as I anticipated in the introduction, never correspond to the lines
of the actual manuscript in which they are reported. They must have been copied

uncritically time after time, in spite of the fact that they did not mark 100 lines of the

new manuscripts. When the stichometric marginal marks are present in more than one

846 Cf. pp. 47-8. See Canfora 1974-2000: vol. 1 pp. 65-98
7 See Pasquali 1934: 281-8 and Hausman 1978-81.
4% Pasquali 1934: 277; Canfora 1974-2000: vol. I pp. 80-2, 90-95.

292



49 Moreover the total

manuscript, they agree in pointing to the same section of the text.
stichometries always refer to a text divided according to the corresponding partial
marks. Therefore they all belong to the same text. Cross contamination can safely be
excluded as the reason for the appearance of these marks in different branches of
tradition: stichometry probably was no longer understood in Byzantine times, and the
copyists often miss a few marks while copying. Moreover stichometries disappear in
more recent codices. Therefore, the existence of consistent stichometries in different
branches of the medieval tradition is evidence that the stichometry was unique in the
whole tradition, and was therefore applied before the tradition diverged.®*’

A possible objection to these conclusions is that ancient stichometry was usually
applied according to a standard line of 16 syllables, approximately 36 letters,

comparable to the epic hexameter.®'

Therefore stichometries applied to different
editions of a speech were still likely to be consistent with each other. However, a quick
look at the surviving stichometries shows that this is impossible. The epic hexametric
line was an approximate measure, and different stichometries show in fact different
average numbers of characters per line. Among the speeches of Demosthenes, if 18, 19,
23 and 24 have an average stichometric line of 35-36 characters, the private speeches
have one of 33-34, and the speech Against Neaera (59) one of 32. Calculations
conducted with total stichometries found in some manuscripts of Herodotus for books 4,

5, 8 and 9 point to stichometric lines of 37 characters,”> and marginal marks found in

one manuscript of Isocrates' Busiris also result in stichometric lines of 37 characters.®>

9 With just one exception: the marginal marks for the speech On the False Embssy (19) in the
manuscripts FAQ are different from those in S. The total stichometry found in SFYB is consistent with
the marks of S. The sections marked by S are also consistent in length with those of the other public
speeches, whereas the sections of FAQ are very short, and must belong to a later individual edition of the
speech. See Burger 1892: 7-8, 15.

650 This is also the opinion of MacDowell 1990: 44-6. On stichometry see above pp. 22-41 and in general
Ohly 1928.

651 Cf. above p. 22 n. 26 and in particular Ohly 1928: 9-12.

552 Burger 1892: 34-42.

3 Urb. gr. 111. Cf. Fuhr 1882.
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The partial stichometries of Plato's Cratylus and Symposium in the Clarke codex n. 39
and in the Marcianus gr. 185 point to average lines of respectively 35 and 34
characters.>* This evidence alone is enough to show that the fact that stichometry was
applied to texts according to a particular standard does not result in exactly
homogeneous lines. It is more likely that these texts were actually written in lines
approximately equivalent to a hexameter. Therefore the stichometry of the speeches of
Demosthenes, if applied at different times and independently to different copies, would
have hardly been perfectly consistent.

This proves that the stichometry of the Demosthenic corpus was unique in all the
ancient tradition. When was it applied? The surviving papyri show a very varied and
divergent tradition of Demosthenes' speeches already in the first century BCE, and they
are witnesses of their diffusion only in Egypt.®>> We could expect an even more diverse
tradition of these speeches if we had access to ancient manuscripts from all over the
Greek-speaking world of the time. In order to account for such a tradition we need to
trace its origins back to the previous centuries. Didymus confirms that the tradition of
the text of Demosthenes was widespread throughout the Hellenistic period: in his
commentary of the Philippics (P.Berol. 9780) he refers to previous commentators of
Demosthenes, and discusses their results and shortcomings.>® His work also comes
from the first century BCE, but sheds light on a flourishing tradition of reading and
commenting on Demosthenes stemming from the previous centuries.

If the tradition was so diverse already in the Hellenistic age, when did it diverge
first? An initial inference can be drawn from a passage of Dionysius of Halicarnassus
(who lived between the first century BCE and the first AD): in his De Demosthenis

dictione, 57.12-3 the rhetorician gives a total number of Demosthenes’ stichoi of either

64 Ohly 1928: 77-8 and Irigoin 1998: 229-32.
655 Cf. Hausman 1978-81.
656 Cf. Gibson 2002: 26-35 on the previous commentators Didymus refers to.
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50.000 or 60.000 for a corpus slightly bigger than the one preserved to us.””’ The likely
source for such information is a pinax, a catalogue, like that composed by Callimachus,
who is known to have given the figures of the stichoi for the works he lists.”® He
certainly listed Demosthenes' corpus in his Pinakes, and discussed the authenticity of a
few speeches (fr. 443-6 Pfeiffer). We do not know whether the number reported by
Dionysius is derived from Callimachus (even though at least an indirect derivation is
very likely), but we can assume that, since Callimachus reported the stichometry and
since the ancient stichometry of the corpus is unique, Callimachus' work at the
Mouseion must be considered the terminus ante quem for the application of the
stichometry, and therefore for the presence of the stichometric documents in the
speeches.” Accordingly, the line count was undertaken some time before Callimachus
composed his Pinakes, on a collection already available in Alexandria in the 40s of the
third century BCE.

Thus the alternatives are: the first edition of the Demosthenic corpus originated
either in Athens, or very early in Alexandria. Ascribing the first edition of the corpus to
Callimachus has been very fashionable®® The fact that Callimachus included
Demosthenes in his Pinakes is considered sufficient evidence that he undertook
composing a critical text of his corpus. This assumption is misguided: as Pasquali and

Pfeiffer have satisfactorily shown, there is no evidence whatsoever that Callimachus

57 For the speeches that Dionysius could read see Sealey 1993: 225-7.

658 Callimachus, fr. 433 Pfeiffer. See Blum 1991: 157-8.

559 In fact, the figure provided by Dionysius is in itself evidence that the stichometry was unique. Diels-
Schubart 1904: XXII calculate 42000 stichoi for the corpus preserved to us, against the 50000 or 60000
mentioned by Dionysius. Yet the corpus used by Dionysius included at least four speeches now lost: For
the Orators, For Satyros, Against Medon, and Against Kritias (see Sealey 1993: 223-5), probably more
(Dion. Hal. De Demosthenis dictione 57.17-8 also mentions Against the handing over of Harpalus and an
Apology in the Harpalic trial), and tallying up these additional speeches the figures become incredibly
close.

690 This was the predominant opinion in the 19™ century, and its reasons are summarized in Drerup 1899:
546-8, who criticizes Bethe 1897: 11, who advocates instead an Athenian origin. A Callimachean edition
is still contemplated in Butcher-Rennie 1903-31: vol. 1 p. V and Fuhr 1914: III. More recently
MacDowell 2009: 8 still attributes the first edition of the corpus as we know it to Callimachus.
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ever edited any classical text.”*' In addition to this there are plenty of reasons to set the
origin of the corpus in Athens: our collection contains many speeches that cannot be
attributed to Demosthenes. For some of them our manuscripts preserve the stichometry,
which means that they were already in the corpus discussed by Callimachus. These
texts can give us some indication about the environment of the composition of this first
collection.

In the case of the demegoriai at least two are known not to be Demosthenic: the
speech On Halonnesus (7), in spite of its widely-attested stichometry (in manuscripts
SFBY), has already been shown to be the work of Hegesippus of Sounion by Libanius,
in his scholarly unexceptionable hypothesis to the speech (among other reasons,
Libanius notes that 'the man who wrote this speech says that he indicted Callippus of
the deme Paeanea for an illegal proposal, and it is apparently not Demosthenes, but
rather Hegesippus who brought said indictment against Callippus' tr. Gibson).*”
Another speech recognised by ancient scholars as non-Demosthenic is On the treaty
with Alexander (17), about which Libanius reports an attribution to Hyperides, while
Schol.Dem. 17.2 (Dilts) mentions the opinion, expressed by some critics, that the author
was again Hegesippus. Whether or not any of these proposals is right, the speech is
widely recognized as non-Demosthenic.’” The ancient total stichometry of this speech,
expressed as usual in Attic acrophonic numerals, is preserved in Vat. gr. 69. The
speeches 45, 46, 49, 50, 52, 53 and 59 are often attributed to Apollodorus, the son of

Pasion. Friedrich Blass has been the first and most important defender of their

661 Pasquali 1934: 272 and Pfeiffer 1949-53: vol. 1 fr. 443-6. Cf. also Canfora 1974-2000: vol. 1 pp. 79-
80.

662 Canfora 1974-2000: vol. 1 p. 78; Sealey 1993 : 77-8; MacDowell 2009: 343-6.

663 Cf. recently MacDowell 2009: 380-1. Culasso Gastaldi 1984 makes a good case for considering the
speech an early Hellenistic rhetorical exercise. She argues that the author is Demochares, who composed
the speech in the 280s from Demosthenes' notes. If she is right, this is further evidence of an Athenian
origin of the corpus, and that the person responsible for it was Demochares. See below pp. 302-4.
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Demosthenic authorship, but most of them are now safely ascribed to Apollodorus.***
We have an ancient stichometry for 45, 46,49, 52, 53 and 59.

Ancient critics worked heavily on the corpus of Demosthenes, and some other
speeches have a contested authorship: Dionysius reports that both Callimachus and the
scholars in Pergamum ascribed speeches 39 and 40 to Deinarchus. He disagrees about
these particular speeches, but, with Callimachus, attributes the Against Theocrines (58)
to Deinarchus.*®

Let us turn again to the case of the speech On Halonnesus (7), to get an idea of the
time at which this particular oration was inserted into the corpus. One of the ancient
arguments in defence of this speech, as far as we know from Libanius, was an allusion
by Aeschines in the Against Ctesiphon to a subtle distinction made by Demosthenes
while speaking about Halonnesus. He argued that Philip should not give Halonnesus to
the Athenians, but rather give it back. Plutarch and Athenaeus confirm that
Demosthenes took advantage of such a distinction, since they quote a joke about this
very argument made by Antiphanes in one of his comedies (Antiphanes F 169 Kock).
Indeed, this is an argument found in the preserved speech. But this correspondence, far
from representing evidence of the authenticity of our speech, suggests a reason for its
interpolation. Libanius argues that it is likely that both orators spoke about the same
matter, and since Demosthenes’ speech was lost, the editor of the collection put
Hegesippus’ speech in its place. This is a very good explanation for such an
interpolation, and one that also gives a clue about the environment in which it could
happen. In fact, the ancient sources do not contain any information about a corpus of

Hegesippus’ speeches, and I cannot imagine any other context for its find, and its choice

664 Trevett 1992: 50-76 in an excellent discussion ascribes all these speeches but 45 to Apollodorus.
MacDowell 2009: 115-21 ascribes all these speeches to Apollodorus and makes a good case for ascribing
to him also 47.

665 MacDowell 2009: 293-8 rejects the attribution to Deinarchus, but argues that the author cannot be
Demosthenes. It must rather be some contemporary orator, perhaps the actual speaker.
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as a substitute for the real Demosthenes’ On Halonnesus, than Athens itself. The same
is true for the speeches by Apollodorus: there is no evidence whatsoever that an
Apollodoreian corpus had an independent tradition. The only place where such
speeches could be found is Athens.*

Other texts in the corpus point in this direction. A very interesting case is that of
the Prooemia. These short pieces of deliberative oratory, a few clauses apt to open a
speech, are now generally considered Demosthenic, and could easily have been part of
the orator’s personal file, ready to be used, in the appropriate circumstances, in the
Assembly.®” Again I cannot see any possible environment in which such tools, not
conceived for diffusion and publication, would have been accessible and ready to be
inserted in the collection, except in Athens. We have also for the Prooemia an ancient
stichometry preserved in our medieval manuscripts.

Such texts then, the work of other politicians or Demosthenes’ tools, are likely to
have been inserted in the corpus in an Athenian context and therefore before the arrival
of the collection in Alexandria. As shared mistakes in different medieval manuscripts
help us to reconstruct their common archetype, so the presence in the collection, at the
time when stichometry was applied, of texts that should not be there, helps us to single
out Athens, and not Alexandria, as the birth place of the first edition of the Demosthenic
corpus®® The presence of these texts is also conclusive evidence that the person

responsible for this first collection was not Demosthenes himself.* Otherwise, how

666 About Athens as the context in which Apollodorus' speeches entered the Demosthenic corpus see also
Trevett 1992: 76.

57 The authenticity of these texts has been disputed by Swoboda 1887, but is now generally accepted. See
e.g. Rupprecht 1927; Goldstein 1968: 13-24; Clavaud 1974 and more recently Yunis 1996: 247-57;
Worthington 2004 and 2006: 57-8; MacDowell 2009: 5-7.

6% Athens was considered the birthplace of the corpus first by Bethe 1897: 11. See also, among others,
Gernet 1954: 12; Canfora 1974-2000: vol. 1 pp. 74-9 and 2006: 115; Clavaud 1976: 240-1; Sealey 1993:
229; Trevett 1996: 441 and 2011 (forthcoming).

59 Pace Sealey 1993: 229.
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could we explain the presence of non-Demosthenic texts in it? Surely Demosthenes
could recognize his own speeches.’”’

Before trying to identify more precisely the context of the first edition of the
Demosthenic corpus, and drawing from it some conclusions about the origin of the
stichometric documents, there is a further possibility that must be discussed. Some
scholars, although they recognize Athens as the most likely birthplace of the corpus,
still assume that the stichometry was applied in Alexandria, since stichometry as a
system of measurement became fashionable there.””' This hypothesis is uneconomical:
since the stichometric edition is the archetype of the overall tradition of the corpus,
assuming that the stichometry was first applied in Alexandria is equivalent to
postulating that no edition of Demosthenes was ever copied from the original Athenian
collection, except the one for the Mouseion, from which all the extant testimonies
would stem. But why should we postulate two archetypes, from two different places, if
the first is sufficient to account for the subsequent tradition? Also, in spite of general
ideas about the importance of stichometry in Alexandria, Egyptian prose papyri with
stichometric indications are very rare (whereas we have plenty of examples of
stichometry applied to poetry).®’* In our medieval manuscripts we have stichometries in
manuscripts of Plato, Isocrates, Herodotus and Demosthenes. The total stichometries in
all these cases are expressed in Attic acrophonic numerals, which suggests an Athenian

origin of the practice (if not necessarily of the stichometries).”” In fact Plato in his Laws

570 These considerations are independent from whether Demosthenes published or circulated some of his
speeches during his life. At any rate, with Trevett 1996 and MacDowell 2009: 7-9 (see also Trevett 2011
forthcoming). I cannot find any convincing evidence that he did, pace Canfora 1974-2001: vol. 1 pp. 66-
7,69, Worthington 1991a and 1991b: 425, Tuplin 1998.

7' Cf. e.g Ohly 1928: 78, 101-3; Clavaud 1975: 247; 1976: 241.

672 Obbink 1996: 62-3. Cf. Ohly 1928: 31-73 for a list of papyri with stichometry, 56-71 for some prose
examples.

573 Obbink 1996: 63 suggests that stichometry in prose texts might be an Athenian practice, rather than an
Alexandrian one. Total stichometries are conservatively noted in Attic acriphonic numerals down to the
end of the first century BCE. See e.g Bassi 1909 and Ohly 1924 for some examples from Herculanean
papyri. For a treatment of acrophonic numerals and their use and diffusion see Tod 1911-2, 1926-7, 1936-
7.
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seems to allude to this practice when he prohibits erecting stone pillars for the dead that
contain a eulogy more than four heroic lines long (958e¢). Certainly Theopompus was
aware of this system of measurement, and employed it, since he boasted that he wrote
more €t than any other writer (FGrH 115 F 25). Isocrates also seems to allude to the
same system when he claims that he only concerns himself with those that do not frown
upon the length of his speeches, even if they extend for countless £€mn (Isoc.12.136).
This evidence suggests that stichometry was current in Athens as early as the beginning
of the fourth century BCE.”* As I have suggested before, the slight differences between
the average number of characters per stichometric line in different works, and even in
different speeches of Demosthenes, point to stichometric marks applied to editions that
were actually written in lines of approximately stichometric length. Egyptian papyri are
rarely written according to this standard. On the other hand, the only surviving papyrus
from Classical times, and from continental Greece, the Derveni papyrus, contains a
prose commentary written in lines of hexametric size.’” It is difficult not to conclude
that stichometry applied according to a standard hexametric line originated in Classical
times, presumably in Athens (note the Attic acrophonic numerals), and was therefore
current when and where the Demosthenic corpus was first collected. There is no need to
postulate an Alexandrinian stichometry, nor a second archetype of the corpus edited in
Alexandria.

To draw some conclusions, the stichometric edition of the text of Demosthenes
must be the first overall edition of the corpus, edited in Athens at some point between
the death of the orator in 322 (otherwise it would be difficult to explain the presence of

speeches by other orators) and Callimachus' work at the Mouseion in the 240s. The

67 See Ohly 1928: 92-4 for a discussion of these passages. Cf. also Kennedy 2010: 4-6 for an interesting,
if controversial, hypothesis about the actual use of stichometry in Plato's dialogue.

675 Parsons in Turner-Parsons 1987: 151 n. 113 notes that the Derveni Papyrus 'shows prose written in
actual hexameter-lengths - the origin of the practice?'
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stichometric documents were either inserted first in this edition, or were already present
in the files from which the edition was composed.

Everything beyond this is doomed to be hypothetical, but it is nevertheless worth
trying to provide a more precise context for the formation of the collection, which might
in turn provide some tentative answer to the question of the origin of the stichometric
documents. Our survey has shown that the person responsible for the first edition of the
corpus must have been in Athens and with access to the personal files of Demosthenes
after his death, so that he could retrieve working tools like the Prooemia and mistakenly
include among Demosthenes' works some speeches by other orators that happened to be
among Demosthenes’ papers.®’® Such a person must have been moved by an interest in
Athenian history in the age of Demosthenes, by rhetorical interests of his own, by
particular political purposes that made Demosthenes relevant to him, or by personal
matters (like a relation with the great orator) and possibly by all these reasons together.
Demochares of Leuconoe is the obvious candidate for such an undertaking.®”” He was
the son of a sister of Demosthenes, and became the political heir of his uncle. In 322,
when he was 33 years old, he spoke against Antipatrus’ request to hand over the
orators.””® His story is the story of the Demosthenic, anti-Macedonian 'party' after the
death of its leader. He was a staunch opponent of the rule of Demetrius of Phalerus
(317-307), led the city together with Stratocles of Diomeia for a few years under the
Poliorcetes (307-304), and was exiled again for ridiculing Stratocles for his extremely
servile political actions concerning the affair of Cleaenetus (Plut. Demetr. 24.6-11).
Demochares was recalled only in 286/5, after a peace with Demetrius that assured

Athens' full independence. A key figure of this age, in 280/79 he advanced a proposal

676 Wooten 2008: 170 n. 6 doubts that Demosthenes would have kept old speeches, but see MacDowell
2009: 8 n. 24.

77 His name has been proposed among others by Canfora 1974-2000: vol. 1 pp. 74-5, 2006: 115,
Clauvaud 1976: 241 and Trevett 1996: 441 n. 85 and 2011 (forthcoming)

678 Marasco 1984: 25-6 doubts the reliability of this information, found in [Plut.] X Or. 847d, but he is
over-skeptical.
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for building a statue and granting the highest honours to Demosthenes.”” A similar
initiative was then undertaken in 371/0 by his son Laches, to celebrate Demochares
himself, who must have died at some point between the enactment of the two decrees.®*

This is the period in which a democratic and a Demosthenic myth is created for
the purposes of a contemporary political agenda.”®' Demochares as relative and possibly
heir of the orator had free access to the files of his work, as the writings of Demosthenes
were presumably inherited after his death. It is likely that he used their material for his
own speeches, and exploited it as a mine of historical information about the period and
life of the orator for his Histories, a work that covered the period from the age of
Demosthenes to Demochares' own years, and represented a complement to his political
activity, written, as Cicero reports, non tam historico quam oratorio genere (Cic. Brut.
83). It is more than likely that such a character, whose life, literary works and politics
were shaped by the example of his famous uncle, undertook composing an edition of
the works that he could find in Demosthenes' files. Such an edition was certainly
composed out of piety, as Gernet observed, but its circulation was at the same time a
political statement consistent with what we know of the life and work of Demochares.**

I will not try to narrow the time of composition of the first corpus any further. The
evidence is too scanty to set it at any specific point in Demochares' life. The task was
undertaken at some point after Demosthenes' death in 322 and the edition was ready
before the end of the 270s when Demochares died: that is, in good time to reach

Callimachus by the 240s and be described in his Pinakes. If this is the case the

67 About Demochares' life and political career see Marasco 1984 and Kralli 1999-2000: 153-6. For the
political context of his activity see Habicht 1997: 67-97 and 124-49, Dreyer 1999: passim and Bayliss
2011: 94-128 and passim.

5% The requests for these honours are preserved in [Plut.] X Or.. 851d-f. The documents preserved here
are probably authentic, see Faraguna 2003.

581 See Asmonti 2004; Cooper 2009; Bayliss 2011: 49-60.

582 Gernet 1954: 12 might be right when he states that this edition was rather a collection of what was
found 'sur place a ce moment', but mistakes and spurious speeches do not mean that the task was
undertaken unprofessionally. The presence of the stichometry rather points to the hypothesis of
professional copyists that produced a corpus ready for circulation.
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stichometric documents could have been either already present in the drafts that
Demochares edited for his edition, or inserted by Demochares himself. MacDowell has
rightly observed that Demosthenes had no reason to insert the documents in his drafts,
and in fact we know that his normal practice was not to include them.®® He had rather
to provide separate copies for them to be read out by the secretary. One might add that
since Demosthenes certainly at some point had a copy of all the documents that he
discusses in his speeches, it is difficult to explain why he should include only a few of
them, and not the rest. This is even more striking when it happens in a single speech,
like the Against Timocrates: Demosthenes surely had all the documents with him when
he composed the draft. Then why would he include just some of them? It is perhaps
more likely that the person responsible for the inclusion of these few documents was
Demochares. In this case the presence or absence of certain documents could be
explained as mainly due to chance: Demochares added to the speeches those documents
that he found among Demosthenes' papers, or those famous enough for an Athenian
orator and politician like himself to remember by heart (this could be the case for the
homicide laws included in the Against Aristocrates, and perhaps for the law of Diocles
found at Dem. 24 .42). Sometimes perhaps he looked for a particular document in the
archives, or found it on a stele while walking through the agora. Sometimes he
reconstructed a document from Demosthenes' discussion, through his own refined
understanding of the workings of Athenian institutions and knowledge of Athenian
official language, and these are perhaps the cases in which we find some small problems
with a particular expression (like the name of a deme). Whatever was his method (or
more probably his methods), his experience as an Athenian politician and litigant and
his first-hand understanding of the Athenian constitution allowed him to add to

Demosthenes' speeches documents that are generally reliable.

83 MacDowell 1990: 46.
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6.2 The non-stichometric documents: a provisional hypothesis

This survey has shown that, while the documents that were part of the
Urexemplar of the speeches are usually reliable, the documents that have been inserted
at a later date are generally inconsistent with the summaries provided by Demosthenes
and with evidence about the same laws, decrees and procedures found in independent
sources. Moreover they often show language and formulas that are unparalleled in
Athenian official documents preserved on stone, and betray a later date of composition.
Throughout this work I have made the point that these documents should not be used as
evidence for the laws, decrees and procedures they allegedly preserve, and I have
described them as 'later forgeries'. It is worth trying to qualify this expression, providing
some considerations and a hypothesis about the date and milieu of their composition.
This hypothesis will be only tentative, since although its formulation is based on the
documents, a careful analysis of different kinds of evidence will be needed to verify it,
one that goes beyond the scope of this work.

The date of composition of the spurious documents in the speeches of the orators
was a popular topic in the 19" century. Droysen limited his analysis to the documents of
Demosthenes' On the Crown (18), suggested a rhetorical milieu, more precisely a school
of rhetoric, and dated the insertions between the time of Dionysius of Halicarnassus and
Cicero, who seem to be unaware of the documents (cf. e.g. Dion. Hal. Ad Ammaeum,
1.11.54-63; Cic. De optimo genere oratorum, 19), and that of Plutarch, who seems to
use them (cf. e.g. Plut. Dem. 24.2)%* Wortmann, Schucht, Christ, Drerup, Diels and
Schubart, and many other scholars extended their analysis to other documents and drew
various conclusions from analysing passages in Harpocration, the Lives of the Ten

Orators, Pollux, the scholia and others that seem or seem not to be aware of a particular

5% Droysen 1883: 246-53.
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document, and proposed dates ranging from the 1% century BCE to the 2™ AD.** In fact,
apart from the mistakes and methodological flaws in these analyses highlighted by

Treves,™¢

the ancient papyri show that most documents were not present in all the
ancient copies of the speeches (as they are not present in every medieval manuscript),
and therefore the fact that a particular author seems to be unaware of a particular
document only proves that his copy of the speech belonged to a branch of the tradition
where the document had never been inserted. Thus, whether or not an ancient text
mentions a document is of no help in dating that document.

As for the milieu of the forgeries, scholars have dealt exclusively with the
documents of the speeches On the Crown and Against Timarchus, with Wortmann
arguing in an influential dissertation for an origin in Asia Minor, on the basis of alleged
correspondences between language and formulas from that area (the author would be a
vir grammaticus vel rhetor that spent some time in Athens, but was more interested in
providing his students with models to copy than with reconstructing quam
accuratissime antiquitates atticas).”® This hypothesis, later endorsed by Treves, was
rejected with good arguments by Schlipfer, who conducted a careful analysis of the
'official language' in the documents of the speech On the Crown and remarked that most

of the features Wortmann identifies as typical of Asia Minor are in fact common to

most of the Greek world,”® and the forgers seem to have largely used their imagination

585 Wortmann 1877: 57-65; Schucht 1892: 27-31; Drerup 1898: 237-8; Diels-Schubart 1904: XL1I.

5% Treves 1940: 141-5.

7 Wortmann 1877: 57-65.

6% Some of Wortmann's observations are simply wrong and due to scarce knowledge of the epigraphical
material: e.g. he claims that de00y0at L forfjL xal Tl dfjpwe is typical of Asia Minor, whereas the
Athenian formula is simply 0ed0y0oar TdL ONuwL (Wortmann 1877: 18-9 and 58-9). Some observations
are also incorrect: e.g. he claims that ToALGGg ®ol peydhag yoelog mapéoyeoban found in the document
at Dem. 18.84 is typical of Asia Minor but unparalleled in Athens, but see IG II? 844 11. 7-8, 1299 1. 52,
SEG 45 1. 106. The word order €7 dipxoviog Mvnoupihov (found at Dem.18.29, 73, 105, 115, 118, 164
165, 180) instead of the more Attic émi Mvnoupthov dyovtog is not particularly typical of Asia Minor.
It is in fact more widely attested in the Aegean islands (e.g. IG XI,2 161) and in central Greece (e.g. CID
2.45).
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in composing the documents.”® The occasional similarities with documents from Priene
or Pergamum are likely to be due to chance. On the other hand, despite the many
mistakes and unparalleled formulas, the documents in these speeches are still closer to
Athenian official language than to that of any other area (and this is even more true for
the documents in the other speeches I have analyzed). Schlépfer concludes that the
forged documents in the speech On the Crown must have been composed in Athens. We
have seen however in the previous chapters that documents actually composed in
Athens are much more consistent with Athenian official language than these forgeries
are, and one would expect an Athenian with access to some, if not all, official
documents to do a much better job. Moreover one does not need to postulate an
Athenian origin for these documents in order to account for the Attic flavour of their
language. Whoever the forgers were, and wherever they worked, their main sources for
the language of the documents were the speeches themselves, and careful reading of the
orators (and possibly of some other source, like commentaries and lexica), as we have
seen in the analyses of the individual documents, suffices to account for the occasional
correct legal details and formulas.

In fact, trying to place the composition and insertion of all the non-stichometric
documents, or even of all those of a single speech, depends on the assumption that all
the documents must have been composed together in one place. Yet even a summary
reading of some of them shows different levels of knowledge and understanding of
Athenian laws, procedures and official language, and different degrees of historical
information. The documents of Demosthenes' On the Crown and Aeschines' Against
Timarchus are dodgy compositions where the occasional correct detail is surrounded by

incorrect historical information, incorrect formulas, procedural misunderstandings and

689 Schldpfer 1939: 220-2, 230; pace Treves 1940: 170-1. Wankel 1976: 79-82 does not express any
opinion on this matter.
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language which is inconsistent with Attic practice in the 4" century BCE. As Schlipfer
has shown, nothing in the documents of the speech On the Crown suggests sources
other than the speech itself, Aeschines' Against Ctesiphon and perhaps Demosthenes'
Third Philippic, and most details are due to the forger's imagination.*® Whoever was
the forger of these documents, he certainly cannot be the same person that composed the
document at Dem. 24.20-3, a long document that, in spite of the mistakes that give
away its spuriousness, shows a shrewd understanding of the workings of the Athenian
Assembly and a remarkable knowledge of Attic official language. Its author even seems
to have consulted some commentary or lexicon about the number of Assembly meetings
during the year, and their timing. Similarly, the document at Dem. 24.104, in spite of all
its problems, shows a certain awareness of the complexities of the procedures against
atimoi, and uses an expression, IPOELRNUEVOV AVTD TOV VORWV €lpyeo0at, which is
used only in regard to homicides and is found in our sources only in Ant. 6.34, 35, 40.
This document has very little in common with the clumsy law at Dem. 21.94. Even
inside one single speech sometimes the style of the documents is remarkably different:
in the Against Neaera three laws whose wording is very close to that of the following
summaries are followed by a decree ([Dem.] 59.104) which is hardly consistent with
anything in the orator's paraphrase.

The evidence from two papyri from the 2™ century AD, P.Haun. 1.5 and P.Oxy.
42.3009, confirms that the spurious documents were composed by many different
forgers, and that sometimes alternative documents circulated covering the same gap in
the text of a speech.””’ These papyri both preserve a letter from Philip at Dem. 18.221,
in a place where none of our medieval manuscripts preserve any document. This shows

that alternative versions of this speech circulated in antiquity with the same documents

5% Schlipfer 1939: 74 ff. and 240-1.
! See Wankel 1975.
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that are preserved in the medieval manuscripts, with more documents and without any.
More interestingly, the documents preserved for the gap at Dem. 18.221 in these two
papyri are not the same: one is a letter to the Boeotians, while the other is a letter to the
Peloponnesians with the same prescript as the letter found at § 157 of the speech.
Different forgers were in action and sometimes composed different documents for the
same gaps in the text. There is no point therefore in trying to find a place where the
documents originated. Yet it is possible to single out a cultural context in which they are
likely to have been composed, and a date (or at least a terminus ante quem) for their
composition.

Droysen, in his seminal work on the documents of the Crown speech,
hypothesized that the documents might have originated in a rhetorical school, and this
hypothesis has been supported by, among others, Wortman, Drerup and Schmid.*
Now, thanks to the work of scholars like Russell, Morgan and Cribiore on ancient
education and rhetorical tradition, this hypothesis can be qualified and substantiated.*”
In the system of rhetorical education it was standard practice to compose fictitious laws
and decrees to form the subject of oratorical exercises. Already among the

progymnasmata, the preliminary exercises®*

that developed the student’s skills in order
to get him ready for the proper declamatio (in greek perétn), one of the most advanced

exercises, the so-called nomos, consisted of arguing for and against a law or a decree

invented for the purpose by the teacher.”” The progymnasmata were usually more

%2 Droysen 1893: 246-53; Wortmann 1877: 57-65; Drerup 1898: 241-2; 1923: 108; Schmid 1917: 1538-
40.

593 Russell 1983; Morgan 1998; Cribiore 2001.

% On Greek progymnasmata cf. Clark 1957: 177-212; Kennedy 1983: 52-73; Webb 2001; Gibson 2004.
For an English translation of all the extant ancient treatises on the topic see Kennedy 2003. Although
these exercises are safely attested only from the 1% century BCE (cf. Cic. Inv. Rhet., 1.27; Rhet. Her. 1.12)
their name appears already in [Rhet. Al.] 28, 1436a25, and they were certainly current in the Hellenistic
age. Cf. Kennedy 1983: 54-55; 2003: XI-XII; Webb 2001: 307; Frazel 2009: 23-70, especially 26-8.

%95 Cf. Theon, Prog., 128-130, where the text ends abruptly. For the rest of the treatment of the nomos cf.
the Armenian version translated in Patillon-Bolognesi 1997: 99-102. The chapter is mainly concerned
with arguing about laws, but at p. 102 (Patillon) Theon makes clear that the same exercise can concern
decrees as well. Cf. also Apth. Prog., 46-51 Rabe; Nic. Soph., Prog., 77-79. The treatise by Theon is
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concerned with mythology than with historical events, yet the prevalence of
mythological matters has been overrated, as Craig Gibson®° has recently shown:
historical themes were already wide-spread at this stage. The topics were mainly drawn
from the historians, Thucydides and Herodotus in particular, and from the orators,
Demosthenes being the most popular. The nomos exercise, because of its very nature,
and since it was the transition between the progymnasmata and the proper
declamationes,”’ is very likely to have presented a range of topics similar to that of the
declamationes themselves. These more advanced compositions, practised both by
students of rhetoric and by accomplished rhetores, consisted of deliberative and judicial
speeches composed for imaginary debates and trials.*”

In Roman declamationes usually just the suasoriae (the deliberative speeches)
were given a historical setting, with an overwhelming preference for Greek settings.
The controversiae by contrast were for the most part not concerned with historical
events and characters, inventing fictitious legal cases based on a mixture of Greek,
Roman and imaginary laws.” In Greek declamations on the other hand this subdivision
was much less stark,”” and both deliberative and judicial speeches could be set either in
a fantastic Greek city which resembled Athens (cleverly named by Russell
'Sophistopolis') or in some specific time and place from the historical past of Greece. In
both models, the habit of making up laws and decrees was very widespread. They could
be written at the beginning of the declamation, as the law governing the dispute, or

quoted by the rhetor as evidence on his behalf and subsequently fully explained and

usually dated to the 1% century AD, and seems therefore to be the oldest preserved, but recently Heath
2002-3 has challenged this opinion and placed the treatise in 5" century Alexandria. It would be in any
case a very typical example of its genre.

5% Gibson 2004.

%97 Cf. Marrou 1956: 276; Kennedy 1983: 55-56.

% Cf. on Greek meletai Russel 1983, and specifically on their origin between the 4™ and the 3™ century
BCE pp. 1-20; Marrou 1956: 277; Cribiore 2001: 232.

99 Cf. Bonner 1949; 1977: 277-327; Clark 1957: 213-161; Kaster 2001. On the legal settings of Latin
declamations cf.Lanfranchi 1938; Bonner 1949: 84-85; Sussman 1994: 13-14.

70 Cf. Russell 1983: 9-10; Cribiore 2001: 232-233.
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interpreted, as Sopatros warmly advises to do in a defence of Alcibiades (RG 8.13.10-
12).

These laws did not try, in the speeches set in Sophistopolis, to reproduce a
specific legal system, and fantastic features often penetrated into the speeches set in
definite historical contexts as well.””' However the degrees of historical accuracy in the
rhetores varied. In some authors the 'concentration on the past... was shallow and trivial,
no better than the superficiality of a bad historical novel or film', but sometimes, as in
the case of Aelius Aristides, 'it produced a real imaginative grasp of the classical
world'.”*?

Now, if we look at the historical settings usually employed in both the
progymnasmata and the declamationes it is easy to see that the Peloponnesian War, the
Persian wars and the age of Demosthenes were the most popular.”” The speeches of the
ancient orators themselves were read aloud and performed in ancient school classes.”
Theon in a passage of great pedagogical interest shows the care taken to make the
performances realistic: 'Above all, we shall accustom the student to fit voice and
gestures to the subject of the speech. It is this that actualizes the art of the speech. We
shall present and imagine with the greatest care all that concerns an orator: his actions,
credibility, age, and status; the place where the speech was delivered, the subject it
treats, and everything that contributes to the feeling that the speech actually concerns us
as we read it aloud'.”” As a result, the gaps in the speeches of the orators were to be
restored, and scholastic editions probably were increasingly filled with documents.

There is however a chronological problem. The discovery of a papyrus (P.Oxy.

11.1377) from the 1* century BCE reporting the document that we read at Dem. 18.167
y P g

' Russell 1983: 37-39 and 106-128 passim.

702 Russell 1983: 109.

703 Cf. Kohl 1915; Russell 1983: 106-128; Gibson 2004: 126-128.

% Mostly in Greek school classes, if we can believe Quint. Inst. 2.5. Cf. Webb 2001: 307-310.
75 Theon, Prog. 103 Patillon (tr. from Kennedy 2003).
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gives us a terminus ante quem for the insertion of this, and probably most of the non-
stichometric documents. The presence of a papyrus with one of our preserved
documents in Oxyrhynchus in the late 1* century BCE means that a copy of the speech
with this document, and presumably with all the other documents that we read in the
speech, must have circulated for a while before that date (unless we want to believe that
the documents in the speech On the Crown originated in Oxyrhynchus). Treves has also
found some independent reasons to predate the insertion of these documents to the time
of Philip V of Macedon.”

More generally it must be noted that all our medieval manuscripts, although they
derive from different ancient editions, when they preserve non-stichometric documents
in a speech, preserve the same documents, for the same sections of the text (Dem. 18
until § 187, Dem. 21 until § 169 except § 130, Dem. 24 until § 151). Since, as we have
seen from the evidence of P.Haun. 1.5 and P.Oxy. 42.3009, different forgers fabricated
different documents, sometimes for the same gap in the text, this uniformity in the
transmitted documents of our medieval manuscripts needs to be explained. We must
postulate that at some point some particular editions with documents of each of these
speeches became particularly authoritative, and in time became the most widespread, to
such an extent that they are the only ones represented in the medieval manuscripts. Such
an edition of the speech On the Crown was already circulating in Oxyrhynchus in the 1*
century BCE. As for the documents of the other speeches, we do not have any papyrus
reporting any of them (or in fact covering any section where we could read a document)
before the 2™ century AD, and those of this century and later always present the same
documents that we read in the medieval manuscripts. Likewise Harpocration, the
scholia and other indirect sources, when a document is discussed, always quote the

documents that we still read, with the same text. This must mean that for all these

796 See above pp. 53 for one of these arguments and in general Treves 1940.
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speeches Zweiterexemplare, that is archetypes of all the later manuscripts with
documents, must have existed quite a while before the beginning of the 2™ century AD,
in order to spread to such an extent as to override any other tradition of documents. The
absence (with the isolated exception of P.Haun. 1.5 and P.Oxy. 42.3009, which must be
interpreted as copies of a very old apograph) of any additional or variant document at
this time must mean that the period when these forged documents were composed ended
well before the beginning of the 2™ century AD, presumably by the end of the
Hellenistic age, as the terminus ante quem provided by P.Oxy. 11.1377 seems to
confirm.

Our main evidence for the Greek tradition of rhetorical declamations and
progymnasmata however comes from Roman times, in particular from the Second
Sophistic and later. The first instances are those of Lesboanax of Mytilene, Polemon of
Laodicea, Adrian of Tyrus and Lucian, followed by Aristides. Later protagonists of this
tradition, which survives well into Byzantine times, are Libanius, Himerius, Choricius
of Gaza and others. Quintilian and Seneca the Elder give us more information about the
earlier Greek rhetorical tradition, and Seneca mentions about twenty-five rhetors from
the Augustan age or earlier.””” In any case, is it at all likely that the Hellenistic insertion
of our documents dates to a cultural milieu whose heyday was the time of the Second
Sophistic?

Moreover, such a work on the corpora of the orators would suggest an
environment in which their speeches were extensively studied and discussed.
Demosthenic papyri however start to appear only from the 1* century BCE. Likewise,
the first preserved critical evaluations of Demosthenes as an orator are found in the

works of Dionysius of Halicarnassus and Cicero, and in P.Berol. 9780, preserving a

97 See Russell 1983: 3-9.
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work of Didymus also composed in the 1% century BCE.””® This has prompted some
scholars to interpret the silence about Demosthenes in our sources from the Hellenistic
times as evidence of a change in stylistic taste: Demosthenes simply went out of
fashion.”” To place the origin of our documents in such a cultural context, when
Demosthenes was (allegedly) ignored and a proper tradition of progymnasmata and
declamations was still to come, seems highly unlikely.

This picture of the rhetorical tradition and of Demosthenes' fortune in the
Hellenistic age is however misguided. First of all, it is now widely recognized that
Greek oratory did not die at Chaeronea. The context of the Hellenistic city, as well as
the role of the ambassadors in the Hellenistic world provided plenty of occasions for
oratory, and where oratory is alive, rhetorical education must flourish.”"* Moreover
Quintilian (2.4.41) tells us that 'to speak on fictitious cases, in imitation of pleadings in
the forum or in public councils, is generally allowed to have become a practice among
the Greeks, about the time of Demetrius Phalereus.' Philostratus (VS 481) contrasts a
first sophistic, originated with Gorgias, to a second, concerned with the poor and the
rich men, war-heroes and tyrants and with those named individuals drawn from history,
which was initiated by Aeschines after he went into exile to Rhodes. Both these sources
therefore date the birth of historical declamations (and therefore of relevant rhetorical
education) to the very beginning of the Hellenistic age. They are confirmed by two
papyri from the 3" century BCE, P.Hibeh 15 and P.Berol. 9781. Both preserve passages
of historical declamations much in the style of the well-known later examples: the first

advocates action against Alexander and the second purports to be Leptines' speech in

"% Demetrius' On Style shows a preference for Demosthenes' style, but the date of this work is debated.
Kennedy 1994: 88-9 places it in the 1% century BCE, Grube 1965: 110-21 around 270 BCE. For P.Berol.
9780 the bibliography is extensive. See Gibson 2002 and Harding 2006 for the most recent treatments of
Didymus' work.

"9 Cf. e.g. Kennedy 1994: 96; Cooper 2000: 239.

% See Pernot 2005: 73-82, who summarizes the work on this topic produced by Louis Robert. See also
Erskine 2007: 272-85 and Wooten 1973 about the oratory of ambassadors.
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response to Dem. 20. Interestingly, both declamations deal with the age of
Demosthenes, and with topics with which he had been personally concerned.

As for the fortune of Demosthenes, whatever one thinks of his influence on the
speeches in Polybius spotted by Wooten,”'! Didymus' allusions in the 1* century BCE to
the shortcomings of previous commentators of Demosthenes is evidence that exegetical
work on his speeches flourished in the Hellenistic period.”"> His work, like all the
preserved ancient commentaries on Demosthenes, shows a remarkable interest in
historical, constitutional, legal and generically antiquarian matters: the fragments of
Didymus in Harpocration contain discussions of 'the layout of the theatre, the shapes of
classical-era drinking cups, tithing, imprisonment, architectural elements, the
requirement for advance deposits in court cases, guardianship and attainment of the
majority, the arrangement of olive trees in groves, and clan-sponsored wedding feasts.'
P.Stras. 84, a 1* century AD commentary on Dem.22 that certainly relies on Hellenistic
materials, discusses 'the chairmanship of governmental committees, the Periclean
building program, fifth-century Athenian finance, treasury officials, the jurisdiction of
the thesmothetae, and the names and duties of archons and other officials.”" It is easy to
see that such antiquarian interest in the orators and the sort of competence that came
with it (whether the information collected was reliable or not) matches perfectly the
kind of skills needed to create most of the non-stichometric forged documents. In fact it
is very likely that the intended readership of these works were exactly those advanced
students and teachers of rhetoric and declaimers whose practices I have described in the
previous paragraphs.”*

One of the two 3™ century BCE historical declamations mentioned above,

P.Berol. 9781, provides an excellent example of how careful legal and antiquarian

"' Wooten 1974. On the methodological limitations of his approach see Kremmydas 2007: 22-3 n. 16.
712 Cf. the excellent discussion in Gibson 2002: 26-35.

"5 T am quoting here Gibson 2002: 40.

* Gibson 2002: 42-50.
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information was used by teachers and rhetors to produce speeches remarkably accurate,
and yet marred by errors, anachronisms and misunderstandings, quite similar therefore
to our non-stichometric documents. Kremmydas has provided an excellent discussion of
this text, noticing how the author is clearly 'steeped in Attic oratory' and draws from a
variety of speeches, and how his language is usually accurate and reproduces
successfully the technicalities of Attic oratory and official language.”"” The discussion at
1. 19-30 of the law on syndikoi is ingenious, and the defence of Leodamas' right to
stand as a syndikos of the law of Leptines is legally sophisticated: Dem. 20.146-7 claims
that since Leodamas has been in the past accuser in a graphe paranomon against the
decree granting ateleia to Chabrias and lost the case, and since the law does not allow
one to bring the same charge twice, Leodamas cannot legally be syndikos of the law of
Leptines cancelling exemptions. The author of the declamation rightly retorts that being
syndikos of a law has nothing to do with being the accuser in a previous graphe
paranomon. In the declamation however, side-by-side with these remarkable pieces of
legal understanding and historical accuracy, we find a section (Il. 119-46) discussing
how inconsistent Demosthenes' position as accuser of the law of Leptines is when one
considers his own trierarchic reform (Dem. 18.102-6). Yet the trial of Leptines
happened in 355/4, and Demosthenes' trierarchic reform was not enacted until 340. Ps.
Leptines sometimes fails to read Demosthenes' speech carefully: at 11. 110-1 he laments
the risks he is running, and the penalty he will suffer if convicted. Demosthenes at Dem.
20.144 clearly states that because one year has elapsed since the enactment of the law
Leptines is no longer personally liable to any punishment.”'®

This declamation is evidence that teachers of rhetoric and rhetors from the

Hellenistic age were remarkably versed in the Attic orators, were informed about

5 Kremmydas 2007: 36.
716 See Kremmydas 2007: passim for a detailed commentary of the declamation.
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Athenian history and legal and constitutional matters and had access to commentaries
(and lexica) like that of Didymus. Yet they made plenty of mistakes in their
reconstruction of Athenian laws and institutions (as Didymus does too). Their skills and
their shortcomings match the picture of the forgers of our documents, and like the
documents, their speeches were of uneven quality.

It is time to draw some conclusions about the nature of the forged non-
stichometric documents and their importance. If my reconstruction of the context of
their composition is correct, these texts stand at the intersection between rhetorical
fiction and antiquarianism. The purpose of their 'forgers' was probably not to deceive
readers, but rather to fill gaps in very important texts. However their aim was not
properly antiquarian either: they tried to produce plausible Athenian laws and decrees
for educational and rhetorical, not properly scholarly purposes. An understanding of the
history and the legal system of classical Athens was a means to the end of mastering the
corpora of Attic oratory, which provided the highest models for students and rhetors of
the Hellenistic age (and beyond). Gibson points out that ‘historical declamation [...]
pursues the truth of history by first rejecting the pursuit of historical truth. It instead
envisions and constructs alternate histories.! Kremmydas has shown that in P.Berol.
9781, from the 3" century BCE, historical detail and legal precision play an important
part, yet 'what mattered more [...] was historical credibility, not accuracy.”"” This
observation can be confidently extended to our documents. Those who composed them
shared skills, education and cultural environment with erudite commentators of the
orators like Didymus and his predecessors, sometimes they might have been
commentators themselves. Therefore they had important sources available, and possibly
a larger number of speeches of the orators to read than we do. In any case, they were

competent (to various degrees) and well read. Yet they were not trying to find and add

"7 Gibson 2004: 105; Kremmydas 2007: 28.
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to the speeches the right laws or decrees.””® Nor were they trying to reconstruct these
documents with philological accuracy. They wanted to produce credible documents, and
in most cases they succeeded. These documents are evidence of their skills, competence
and imagination rather than of the laws, procedures and institutions of classical Athens.
I will conclude with a general consideration. Scholars have often lamented the
lack of evidence for Hellenistic educational and rhetorical practices and for the use of
the orators as models during this age.””” As we have seen, we have only two Greek
declamations from this period, surviving by chance in fragments of papyrus. There are
no progymnasmata and no treatises (with the possible exception of Demetrius' On
Style).””® Moreover, the absence of any evidence for the study of Demosthenes (and of
the other orators) has led scholars to question his popularity at this time. At the end of
the Hellenistic age however we find an established canon of ten orators and corpora
more or less formed, as well as commentaries like that of Didymus that refer to previous
scholarship. Russell has sensibly pointed out that the coincidence between later Greek
rhetorical tradition 'and the Roman evidence can only be due to a common source.
Greeks did not learn from Romans - least of all in rhetoric.”*' We need not be reduced,

however, to reconstructing rhetorical practices of the Hellenistic age from later material.

"8 This does not exclude the possibility that they might occasionally have found the right document.
MacDowell 1990: 46, Scafuro 2006: 180 and others have named Craterus and other scholars who
collected laws and decrees as the possible sources of the documents. Their collection of laws and decrees
would have been consulted by the editors of the speeches to find the correct document to fill a gap in the
text. I am inclined to believe that this must have been the case with the list of names in Andoc. 1.13, 15,
35, 47, which are confirmed by the epigraphical evidence of IG I’ 422 (see Canevaro-Harris 2012). They
must have been found in some such collection. It is interesting that a list of demioprata from the same
inscription is preserved in the tenth book of Pollux (passim). Pippin in Pritchett-Pippin 1956: 318-28 has
argued that Pollux’s source might actually be Craterus, through the mediation of Eratosthenes and the
anonymous author of the Skeuographicon. This might well be the case, and proves that a copy of that
inscription did circulate in antiquity and was available to be read in Craterus and other sources. However
it is now widely-recognized that Craterus' collection of decrees stopped at the end of 5" century, and he
cannot have provided any help with most of the documents in our speeches, which date to the 4™ See e.g.
Jacoby FGrHist 342 Komm. p. 97, Erdas 2002: 27-8 and Carawan, BNJ 342 'Bibliographical essay'. And
in general the mistakes and flaws of our documents suggest that they are reconstructions from various
sources and from the forger's imagination rather than original Athenian documents.

" Cf. e.g. Pernot 2005: 57 n. 1.; Vanderspoel 2007: 124-5; Erskine 2007: 273.

720 See above p. 314 n. 709 for the most important attempts at dating this work.

7! Russell 1983: 3.
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This study, I hope, has shown that Hellenistic material exists and has survived in the
corpora of the orators themselves. Teachers and rhetors from the Hellenistic age were
skilled enough to forge credible documents that have been often mistaken for authentic
laws and decrees from classical Athens. Their most successful declamations might well
have been good enough to be mistaken for authentic classical Athenian speeches. The
corpora of the orators are full of spurious speeches that are still dated to classical
Athens because they look, in spite of many problems, too sophisticated to be later
compositions. And yet the documents show us that Hellenistic rhetors and teachers were
certainly skilled enough to produce credible imitations of classical speeches. The
evidence for Hellenistic rhetoric and for the study of the orators in the Hellenistic age

might well be before our eyes, in the corpora of the Attic orators themselves.”*

722 A very interesting attempt is Gribble 1997, who finds models typical of later declamations, as well as
mistakes and antiquarian interests that are paralleled by those we have found in the documents, in Ps.-
Andocides' Against Alcibiades.
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