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ABSTRACT
The objective .of this study is to examine how the land distribution
system in Saudi Arabia, rooted in.the past and originating in needs
recognised in the Islamic Constitution, has developed. A secondary

objective is to show the place of Public Land Distribution in the context

of development in Saudi Arabia.

Chapter I sets the subject in the historical perspective of philo-
sophy and institutions. Chapter II deals with the Constitutional
evolution of Saudi Arabia before and after unity, and offers a per-
spective for looking into specific fields of lamd control and related

problems.

Chapter III is devoted to consideration of government policy towards
the first phases of land distribution. Chapters IV and V consider
the efforts to develop modern systems for land distribution which could
be fitted into the machinery for national development.

Chapter VI deals with agricultural potential and land resources,
while Chapter VII is concerned with the land distribution position in
Saudi Arabia with reference to social and economic factors.

Chapter VIII examines in broad outline some Case Study areas,and
Chapter IX evaluates the development required with particular emphasis
on agriculture.

Chapter X compares and analyses non-Saudi examples of land distri-

bution policies. Chapter XI discusses variables specific to the Saudi

situation.

Chapter XII examines the case-study areas in more detail in order
to isolate problems and requirements for success in Public Land distri-
bution. Chapter XIII is focussed on an assessment of progress and con-

clusions and attempts to assess future needs for the integration of whole



activities of the Ministry of Agriculture & Water and other govern-
ment bodies both to participate in and to expedite the machinery of

Public Land Distribution and development.
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CLOSSARY
Arabic words:-

All such terms, such as '"Mawat", meaning dead land not used or owned
by anyone, are explained when they are used for the first time in the
thesis,

e

It is however useful fo note the meanings of some place-names since
they provide short-hand descriptions of some.localities; .in addition
the words "Hejrah" and "Donum'' are translated because of the high fre-

quency of use and their specific meéanings in this content,

Nafud: A large continuous body of sand which is formed by sand
- dunes deposited by the action of the wind.

Wadi: Valley.

Al-Hassa: Land with shallow water.

Naid: Plateau.

Hijaz: l Barrier.

Asir: ~ "Hard.

Hejrah: A bedouin’s village or a bedouin’s settlement.

Donum: A measure of land used in Saudi Arabia. It is equal to

1000 m2 (1/10 hectare).
Definitions:- |

In this thesis certain terms are used to mean specific processes or
situations;

Ownership of The right to use land together with the right of transfer
Land: that right to others. f

Lease: : An agreement written or verbal, which establishes a
relation of tenancy.

Arable land: The land suitable for cropping under Errigation.

Land classification: The inventory of land and its division into
| qualitative classes. :

Land tenure: The rights to ownership and control of land.

Abbreviations:- o

M.AW,: Ministry of Agriculture and Water. |

TPLU : Temporary principles for lgnd utilization,
P,L.D.: Public Land Distribution.

P.L.D.O.: Public Land Distribution Ordinance of 1388 H.
H : Hejrah year.

S.R.: Saudi Riyals.. - .

c.D.C.: Community Development Centres,

Ha : Hectare.

m. metres.
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. INTRODUCTION

General Introduction: This thesis examines the historical and recent
aspects of public land ownership in Islam, explains the various kinds
of public ownership and re-examines several problems of public land
policy. Historically, both ownership of and the wealth accruing from
public land belongs to the community as part of Saudi Arabia’s tribal
and nomadic cultural inheritance.. Traditionally for the most part,
the land was partly or irregularly cultivated depending upon rain-
fall away from areas where groundwater was available to simple tech-
nology irrigation. Dry land could not be cultivated or utilized for
grazing as of individual right. The absence of cultivated large estates
has facilitated a form of stability based on a fairly even distribution
of rights in land. Since the creation of the Saudi state the Govern-
ment, in its efforts to develop. the agricultural sector, has adopted
a policy of distributing "public land", once virtually all land, for
use Ey individuals and groups of utilizers.

Fundamentally, ownership of public land is based on utilization,
The Public Land Distribution programme is based on the same foundations
as the general development of the whole systems and programmes in Saudi

Arabia. It is based on Shari a and modified. pragmatically according

to needs. The slow process of developing land distribution - started
50 years ago by King Abdul Aziz - avoided early friction and paved the

way for recent more rapid promotion. According to the present form-

alized programme, all public lands which have water and soil potential
can be distributed to different types of popultion. Particular atten-
tion is devoted to the complex matter of alienation of public land in
the State’s agricultural policy.-

This programme is essentially a means to increase the economic
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expansion of agriculture economically; Bedouin sedenterization is co-
ordinated with this programme. The small farms found in traditional
areas of irrigated agriculture can be helped little by this programme
in which there is an emphasis on modern agricultural techniques. Saudi
Arabian authorities are perpetually examining and reviewing legislation
and carrying out investigations for furthering the programme.

The Public Land Distribution Ordinance is based on the precepts of
Islam; land is considered the property of all moslems and leader of
the moslem community has the right to distribute the holding of land
with a view to maximizing its use., ©For these reasons the State now
distributes land but requires actual utilization. All distributed land
should be developed within the period of approximately 3 years. Since

many factors affect the success of this programme, not only arising

from the nature of land resources but also of a social and economic nature

that complex afrangements with many different government bodies become

necessary.

Observations have indicated that land distribution will benefit not
only the settled population in rural and urban areas,. but also those
bedouin who are willing to lead a settled farmer’s life, provided physical,
economic and social factors permit them to do so.

Three case studies out of eighteen executed land distribution are

chosen for comprehensive study. These represent bedouin, urban and

rural settled areas in Saudi Arabia.

Analogous approaches to land distribution in some other countries
are considered.

This study concentrates on applied principles rather than on a pursuit

of purely theoretical ideas yet theoretical principles are referred to

for the purpose of comparison.
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There is considerable potentially fertile land in Saudi Ar;£ia,
usable with limited groundwater resources. In the interésﬁ of more
effective rationalization of land aﬁd'water use planning and public
land development, an analysis of Saudi Arabian’s economic and financial

position is made. The evaluation of land distribution necessary even

though production evidence for assessment is lacking, is made by ex-
émining some key variables.

It will be interesting in timé &d observe the éfféctéﬂéf public
land distribution and of the economichchanges Whiéh have been introduced
into areas since the programme statted énd development has taken place,
but only six years since inceptién, it iswtoo early to evaluate the
actual work of the programme, or how it is_ideally supposed to work.
The benefits for most areas are still to come and do not generally offer
possibilities for constructive evaluation. We can however clearly
conclude that it is of little use to try to make a development programme
for public land development based on one existing resource in one sector

without foreseeing and provide for the side effects and consequences

which will affect all other sectors. The establishment of sedentary
agrialitural settlements is an important and valid objective; the in-
creased use of agricultural potential resources is equally valid. Each

of these and other specific approaches however has inbuilt limitations.

The thesis gives a glimpse of the continuity between the past and

the present and indicates possibilities for the future according to the

flexible process of development in Saudi Arabia. The major question
of deliberately making investment in the process of dead land utiliza-

tion, investment which should be written off as capital, appears. It

is the theme of this thesis to adopt an abproach to public land deve-

lopment as a matter of general development rather than solely as a
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financial measure or as speclfic resource development. It must be

basic for public land distribution that the aim is to develop the national

agricultural resources to their best potential for the benefit of the .
national community, collectively and severally.
Technical Introduction:

In this study, Arabic names of places, references etc., are used,
most of them transliterated in various ways into English. I have
transcribed Arabic words according to most frequent and recent usage.

In some cases a Saudi Arabian transliteration system has become "officially"
adopted and is used here. = Standard English versions of certain Arabic
words and names have also been used. Government employment since 1954

in agriculture, followed by studies for B.Sc., and M.Sc., degrees in

soil, and my position in charge of public land from the first establish-
ment of a public land agency to becoming Director General of P,L.M.D,

has provided me with a background knowledge relevant to my study, useful

in interpretation and analyses. This has also made possible familiarity
with the original texts of decrees, regulations and ordinances of the

country.
This study is based on field research carried out in Saudi Arabia

during the period between October 1972 and May 1973. During these
months I not only spent a considerable amount of time searching for
available information at governmental agencies but was also able to
visit all the areas where public land distributions are executed., Most
of these areas I have visited more than once and am well acquainted with
the actual working of the Public Land Distribution programme.

Data relevant to this work is practically non-existent in published

literature. The largest part of the material used consists of un-

published data obtained from the Ministry of Agriculture and Water.
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In all developing countries and sfecially in Saudi Arabia there is con-
tinuous change in survey data. A general population census is planned
for 1974 but the agriculture census was carried out ten years ago duriﬁg
the period 1960-1966. We know since its completion that an agriculture
resource survey 1is critically necessary tﬁ provide a sound basis for
deveiopment. |

Tﬁe present available data and infﬁrmation is the maximum available
at the moment and is the up to date, but it is still different in date
and type.

In this thesis the Hejrah Calenaar is normally used. This refers
to the movement of* Prophet Mohammed from Mécca to Madinah in 622 A.D.
It follows the Moon Cycle and is about 12-days shorter than the Gre-
gorian Year. Thirty of its years constitute a cycle and are almost
equal to tﬁenty nine Gregorian years. The commencement of year 1364 H
almost coincided with the beginning of year 1945 A.D. and the next
year 1395 H ends almost at the same date a$r1975 A.D.

ﬁeferences are listed under "Bibliography" at the end of this study
and attention is drawn to the Bibliographical Note. Arabic references

were translated into English followed by the Arabic. v



ChaEter 1.

Traditional position regarding rights to use and own lands.
Any examination of a deliberate policy of land allocation or distri-

bution must recognize that fundamental legal questions are involved.
In any society once the question of the right to use control or allocate
land, once this is assumed by Individual or community or institution,
some structure of law has to be designed in order to bring some order
into the situation.

When we consider public land distribution in Saudi Arabia we must

first start with examining the broad background of relevant Islamic law

before we look at the particular national situation.

It is true to say that nothing has ever affected Arabian society
since its earliest history as strongly as the Moslem faith. When
Prophet Mohammed came with the message of Islam in the year 622 A.D.
and presented this faith to the Arabian, mainly bedouin, society there
began a new era of civilization. Islam brought a unifying force

following ages of discord to a great variety of peoples over a vast area

and part of this force was expressed in religion based law - Shari a.

All Saudi citizens - without exception - are Moslems and Islam and
the social life of individuals are fundamentally integrated. The mores
of the religious institution in Saudi Arabia are very poweful, The
individuals in the community are believers in and are controlled by
these mores; the sanction of the religious leaders is not easily evaded.(l)
It is therefore essential to recognise the involvement of the religious
institutions in all community affairs. Religious leaders are head of
kinship groups, naturally strong in Arabia, and therefore, they are auto-

matically members of community councils. Their opinions in council are

considered of great importance, especially in all matters concerning
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The Codification of Moslem Law has two main bases:

A,

B.

>

-public interest and welfare.

The Shari’a or Moslem religious law.

The decrees and ordinance issued by the government ruler. .

The roots of Moslém Law (Shari‘’a)

- The fundamentals of Islamic Law are four in number:-

The Holy gdran'Which is the first foundation and basis for all

legislation | ~ "

The "Sunna" and the "Hadiths", the second of these roots, represent

the 'sum total of the habits or general pattern of life of the Prophet

Mohammed (his words, acts, and té;it approvals as embodied in doctrine
- in Saudi Arabia the Sunna)

Ijma al ummah is the universal consensus of opinion of the nation
or Moslem Community, producing given 'solutions to specific problems
at any given time. This is justified by a '"hadith" which recalls
the words of the Prophet "My people will never agree on an error"

Qiyas: 1is deduction by analogy (legal analogy) and allows the

. following of precedents in deciding new cases.

Rulers’ decrees and ordinances are made fundamentally to satisfy

and control public interest.

Ijtihad: ' investigation; this refers to the research necessary in

order to apply the relevant rule to each and every case.

Istihsan (Preference): new judgements and principles according to

This 1s based on the fact that every
principle in Shari’a based on custom can be changed or modified when
such custom is changed. It therefore provides a flexible system of
civil law for non-religious matters, based on experience and decision

making.

The vitality of Moslem law and its capacity to meet the exigencies
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of changing patterns of life have been dramatically demonstrated in the
award of the Arbitration Tribunal ‘held at Geneva onJAugﬁst 23, 1958.

The Tribunal described the legal ‘system of Saudi Arabia in the following
terms: Tote e

"According to-the ‘doctrine-and the information submitted by both parties
to the Tribunal, Saudi Arabia belongs to one of the great legal systems
of the world, namely Moslem Law in which several rites of schools are
distinguished. The principal Sunni School are the Hanafi, the Maliki,
the Shafi’ae-and Hanbali. They do not differ in fundamentals but dis-

agree 'in several points of detail."(26) 7 o

- First 'a brief description of the mannérs,“"Urf"* 2 customs and ways
of '1ife of the Arabs before Islam, relevant since law is more or less
affected by these customs. The majority of Arabs led a nomadic life.
The nucleus of social life was the tribe, which was composed of blood
or classified relatives, They lived in tents, easy to move whenever
the tribe travelled in search of water and grazing. If they did not

find sufficency, they lived near towns earning their living either by

work or by -plunder. Each tribe has its Chief who had absolute authority

over its members: ‘ The head of ‘each household similarly had absolute
authority over the family.

Man réﬁoénized religion before he recognised the law but Islam re-
conciled them, 'Islamic law combines as far as possible the advantage
of both individual and social theories and avoids the disddvantages.(ze)
It cdmbine§ mora1ity with law in that it enacts for every act of man two

principles, one governing the act from its appearance and the other

governing it from its motivation. © In most advanced societies in non-

Moslem Countries, religious laws were separated from civil laws in Eéder

to diminish the 1nf1uencelbf the church which would not permit the

* Urf: is a custom associated with a group of individuals where Adah:

L

is a habit of individualism,




changing of laws according to the needs of the society. In Moslem
societies this was not necessary, as Islamic laws were flexible and
permitted changes as needed by tbe advances of the society,

In the economic field, the Qoran’s conception is based upon the
fact that ownership is a social function and that man is the represent-
ative of God in the world. Therefore, he must dispose of his property
in such a manner as to guarantee the satisfaction of the original owmer
who is God., He must refrain from abusing his right in such a manner
as to cause harm to others. He must share in public expenses, be
neither extravagant nor parsimonious. He must neither monopolise nor
employ his wealth in acquiring political influence in the administration
of the state and directing it to his profit in detriment of the interests
of others, He must look to money as a means of production, not as a
God to be worshipped.

Islam looks at matters from the objective point of view; and con-
sider that all what is inside the Earth and upon it had been created
for the benefit of mankind, each individual participating in it.
Therefore, ownership in Islam is divided into two parts:-

l. God’s ownership which benefits all society; the Holy Qoran

indicates this: He who created for you all what is in the

*
Earth . This means that all the Earth had been created by

God, created for all people without preference. The following

paragraph (Sourat) asserts this also: He created Earth for people

2, Utilization ownership:- this originates from our legal right to
what is created for us, the "owner" having the right to use it
freely and enjoy it as beneficiary.

Holy Qoran described it as follows:- Spend from what God made

ek
is available for you

% Bakarah Chapter (Sourat)

Yode Al Rahman Chapter (Sourat)
*%% Al Hadid Chapter (Sourat).

X
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Islamic Erincigles in ownership right and utilization:-

The Prophet Mohammed restored the old principle on which land
ownership on earth' was established. When human beings began utilizing
the world the principle which was followed was that as land was used,
reclaimed or made utilisable by a person then he would have priority in
its use. Thus a‘distinction was made between land in a state of nature
or abandoned, "dead" land - "mawat" or'mushad'and land made fruitful
by its cultivation or other appropriate use. This principle is the
basis of all human rights of ownership in Shari’a (Legislation). The
Prophet asserted on more than one occasion that the earth is God’s earth,
people are God’s servants, and he’who makes land fruitful has the right
to use it, as it was stated in the following'ﬂadiths:-(a)

1. "That land which had inhabitants in the past but whose inhab-

itants died, will come to be of the Imama’s appropriation; land
not owned or utilized by anybody is of the proprietorship of
God and His Prophet, and I give it to you Moslems."

2, "Who revives non-owned land has priority to use or own it."

3. "Who revives a dead land it becomes his own; 1f another person

attacks him by planting in his land he should remove these plants."

4. "Who surrounds a land by a wall, that land becomes his own."

5. "Who reaches first to what 'is unreached byhanother Moslem, the

reached subject becomes his own."

The Prophet added to this instinctive principle another two bases: -

1. If a person utilizes a land owned by others, he does not obtain

its ownership just by utilizing it., He says: "whoever plants
in the land of others without taking their permission, the costs

he incurrs should be repaid but he does not own the product."

2. The individual’s right to ownership: '"he who utilizes mawat




land that land becomes his own" and "he who arranges to use

mawat land becomes its owner. All land not belonging to

anyone belongs to God and his Apostles, and to you afterwards."
Shari’a further defines the condition of full possession as the

actual use and development of land for the purpose intended.(40)

For
example, if the land was intended for building a house on, the actual
building of the house fulfils the condition of possession. Or 1if the

land was intended for cultivation basic preparation,which should include

providing water for irrigation, suffices.

Iqta - Donation

Another method of acquiring a title to dead land is through its
bestowal upon an individual by the Imam. This is referred to as Iqta
(donation) and many examples are cited.

The Prophet himself donated dead lands to many people, following

are some relevant Hadiths:~

1. The Prophet donated lands to his followers and predecessors,
some of them sold his or their share of the donation.

2. The Prophet donated lands in Hadramout and Khaiber.

3. The Prophet donated land in Madinah to the two Caliphs (Abu
Bakr and Omar).

From the days of the Caliphs have come the following Hadiths:

1. Abu Bakr (the first Caliph) donated land to one follower and
gave him a deed, and brought witnesses among them was Omar Bin
Al-Khattab (the second Caliph). When the follower came to Omar
to stamp the deed he said: "Stamp:! 1is this all for you who have
no people?"

2. Omar wrote to one Wali (Governor) asking him to donate a land

%
on Dijla riverside to one person if the land was not " jizyah"

* Jizyah Land: Property taken from non-Moslems by legal means.



land or had water passing .through it ~ "Jizyah"

3. Omar donated a land to some people in Damascus for the purpose of
keeping their horses on it, but they farmed it instead, so the
Caliph withdrew the land and charged them with a fine.

4, Othman (the third Caliph) donated lands to five of the Prophet’s

followers.

From this body of case-law and precedents finally emerges a system
in which the following elements in land donation,can be identified.
Firstly: Whoever leaves a donated land without utilization for 3 years

loses his donation.
Basis: The Prophet donated a land to some people but they did
not utilize it, then came others and utilized the land. When
the two parties disputed the matter before Omar Bin Al Khattab,
he said "If it was donated from me .or from Abu Bakr, I would
take it back, but it is from the Prophet himself." Then he
said: "Who has land and leaves it without utilization and then
come -other people and utilize it, the latter will have priority
in its ownership." He then made the appropriate period three
years and thus created a firm precedent which is still utilised.
Secondly:If the.dona;tee' does not utilize the land properly, his donation
will be reconsidered.
Basis: The Prophet donated to one of his followers the whole
Akik area in Madinah but when Omar became Caliph he said to the
person: "The Prophet gave you the land not to deprive people of
it but to work in it, so take the area you are capable of utili-

zing and return the rest of the land to us."

Thirdly: The government can donate only dead land; it has no right to




withdraw land from some and give it to others. As for that .

"dead" or "white" land which is used for a common interest even.
though ownership is not established this may not be donated.

The Hadith says "The Prophet donated one of his followers a

_;H’

white land to utilize; afterwards it appeared that there was
flowing water (a spring) in this land; the Prophet then with-

drew it because his principle was that all people are partners

in fodder, fire and water."

L)

Fourthly: The government donates land only to people who have contributed

good service to the common interest, or who are related to such
service or to people whose donation fits the common interest.

Equally, donations to persons not deserving it could not be con-

sidered legal gifts.

? -

Fifthly: Evidence of utilisation must be firm and in one important respect

is based on envirommental and social needs. Omar said; "Water
is the basis of revival, such as digging a spring or well; if

a person did such a thing then built or farmed in the land, his
work is the complete revival, If he did nothing on the land

except this water extraction, he will however have the right of

ownership only on the area of the spring or well."

can thus summarise the principles of donating land as follows:

Donation in moderation and in the light of natural justice.

Donation to those who contribute services to religion and the

nation.

Donation to those who perform useful works,

Donation only from lands,over which the donor has the right of

glft,

Iqta (donation), in the light of this last point and also since there




exists the right of every person to develop dead land without the need -
to obtain the consent of the ruler, seems unnecessary.’ Shari’a however
confirms Iqta fundamentally because it 1s useful in two respects: a) it
enables the ruler to exercise some authority over the ownership of land,
and-b) it enables those who acquire the title to dead land in this way
to gain full possession for appropriate utilisation as soon as the title
has been bestowed upon them. So, in Islamic law, dead land may be de-
clared to be State property reserved for public use. 1Iqta does in fact
provide a practical means of recognising the dynamic and ever-changing
nature of land use while retaining the spirit of the concept of equality

of right but avoiding anarchic individualism. ]

Moslems have responsibilities as individuals and as members of
communities. Islam believes that benefits should be directed both to
the individual and community because firstly, the individual 1s the origin
of action in the community, so he should act without prejudice being
directed against him; secondly, the community is the purpose to which
the individual’s action is directed. The individual is free in his be-
haviour and in benefitting from its results;  thirdly, the community is
responsible for the individual and for encouraging him and recognising
his status both as an individual and as‘é.member of the community.

There are however three limitations on the use of individual’s
rights in general and ownership right in particular. Firstly, the right
should be used to fulfil a purpose stated. Secondly, the right should be
used for good purposes and not to bring direct harm to others. Thirdly,
the use of right is considered illegal if it brings unusual or even in-
direct harm to others. This principle has been applied on dead*“public"

land tenure.
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In general theféfore%wg can say that éhé islaﬁicibreeé ié;confirﬁed
‘the fact that utilization of land is the only reason accepted by primary
communities for ownership. Islam revived this prinéiple'which.modern
man has almost cancelled. Consequentl& an individual cannot become
the owner of land by force, but conversely the investment and utilization
of land by an individual or community results in the oﬁﬁership of suéh*’

land.
Islam and land tenure

Developing out of this Islamic concépt of rights in land and also
pre-islamic systems is Customary law or fenﬁre254)‘

A characteristic feature of any tenure systém.tihs rooted is the
absence of the concept of land as a marketable commodity and of any
distinction between community oﬁneréhip of land and the right of an
individual or group to occupy and use a plece of land at any given point
within the framework of the rights of the.comﬁunity as a whole. Trad-
itional community control over individual land use, in the context of a
subsistence type of agriculture, is one of the more important under-
lying objectives‘ofiéhié tenure system. In the;iééﬁ thiévpaftern of
distribution ofrrighfs*facilitéted conservation of igﬁd and éhased ex-
tension of cultivation in accordance with increased popdlation pressure.
Under the impact of the modern ‘economic syétéﬁs the drigihél pattern
has, however, undergone such modifications that new problems have arisen
which need specific and urgent action.

Both custom and religious law have, in the pasﬁ, pléyed‘;‘and stili
play - a major role in matters relaEingqto land tenure, and this is
hardly surprising since in any commﬁnify laﬁd‘tenure is merely one agpect,
though in aéricultural communities one of the most imﬁortant aéﬁeété,

of the socio-economic life of the people. Islam depends on custom as

a basic concept for guiﬂin%fthe'tféndslghd béhaviour and of judging
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problems. -One Hadith says "you people know best for your social life".
However the disadvantages of customary tenure are:-
- 1. It does not provide legal security.of:tenure. -
2., It can discourage improvement of natural resources.
- 3. It can hinder agricultural development.
4. It has resulted.in unequal :distribution of land in many countries.
5. It presents a paradox in some areas of land shortage- coupled
- with poor utilization of available ‘'land.
-~ 6. It does not encourage investment as individuals have no incen-
tive and-sometimes are even prevented by tribal chiefs from
making improvements. - f
/. 1t . perpetuates tribal rivalries.
On the other hand there are observable some advantages in customary tenure:
1. It has often prevented the development of the phenomenon of
absentee landlordism and landless -peasantry.
2. It has discouraged land speculation.
3. It has facilitated social control over private land use.
Whatever the tenurial system, wherever it has been based on a sense
that the community as a whole is-rightfully the ultimate owner of land,
then as with rights to land, we find the need for qualifying or limiting

the control of specific land by specific people.

The Concept of qualified ownershiE

As states, countries and governmental systems have developed, Islam
through the various Islamic institutions still mainly deals with personal
requirements such as food, housing or land holding, a range-of require-
ments found in the earlier more;simply equipped societies. The spe-
cialization in making use of any of these things is of course-called

property or ownership or.the right of proprietorship.
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No doubt, this right varied from time to time. 1In early and
ancient situations this right was sPréad among all the members of the

tribe. This commonship was later narrowed to the extent that every
family had its owm sﬁécific property which related specially to the father
and his children (males and females) without any specialization or dis-
tribution. The most recent stage of development was the appearance of
the individual personality and his independence of personal possession.
Implicit throughout ‘is a cohcept of social good. 1In Shari’a when
certain rights are described és belonging to God, this means they belong
to the Cdﬁmunity or Public Right and the people are only agents of God.
An individual is one belonging to the Community. So one can refer to
this right as a private right and once this right is vested, then con-
sequently can be referred to as ownership right. Since the "community"
is particularly considered to be a group of people in blood-relationship
to each other then the security of ownership is linked with blood re-
lationships, with all that they imply in strength, continuity over time etc.
The concept of private property itself varies according to indi-
vidual and group attitudes from one country to another. Those countries
which adopted freedom inﬁdwﬁership did not place limitations on the range

of things possessed while others adopted limitations preventing the po-
ssession of lands or large estates. However, the preéence or absence
of limitations did not, as we shall see, in thémselves prevent or cause
the appearance of large landed estates.

Land is one of the natural resources without which mankind cannot

(26)

achieve any kind of production. Islam contributes positively to the

distribution of natural resources by controlling individuals’® freedom
to possess these resources, but at the same time recognising that in-

dividuals have the right to select types of production,
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In this concept, Islam, ‘is in contradiction with capitalism, which
believes ‘in'the freedom of control of natural resources and production
and also with communism, which controls both centrally, =

Islamic theory believes in beneficial utilization, benefit for the
community and utilization for individuals.: “Competition 'is'a promotion
of ;utilization. Utilization .is usually as extensive as the individual
power’s to utilise and there is no benefit' for the community when any
individual holds large areas without utilization.

Shari’a believes that all forms®of ownership, community, public,
and private should be in a superior:equilibrium. It does not give an
individual the right of ownership for temporary utilization but only for
continuous utilization, and insists on its return to community ownership
if utilization ceases. = | . Co

So, there are three forms of land ownership which are appropriate -
under Islamic law: .

1. Community ownership.

2. Public domain.

3. Private appropriation. N oo

In Islam, the Community ownership and public domain (state domain)
appear superficially the same from the social point of‘v;eW'but differ

(12)

in legislation and control. The owner of the former is the whole

Community and the ruler has no apparent status to let or give it away.

In the second, the owner is:still the Community, but the ruler has leg-

islative status to control-its use or dispose-of it under Islamic law.
Community ownership-originally extended over-land conquered by

Moslems and which was already cultivated and over forests.: Public domain

extended over conquered-fallow land, un-utilized land and the land carry-

ing forest. Un-utilized land is then public domain (state domain) and
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when it is utilized it will then become - either community or private:land.

In general Moslem legislation, it is the right of Moslem individuals
to utilize the land whether this.is authorized by the.ruler or not but
he has the right of appropriation only as .long as he maintains his. util-
ization. However, in addition to the Iqta system other means have been
found to regulate the situation (see p.9).

Environmental and Social influences of Land Control:-

Systems of land control necessarily reflect in some way or another
the characteristics of specific societies and their interactions with.
their environments., The traditional systems of many of the.Arab lands
were evolved above all to suit societies in which both nomadic and sed-
entary peoples were represented. | : 2

In general the Arabs could be divided into two main groups.

1. Nomads, El-Badia, the nomads, who own 1ivestock.aﬁd live-in .black
hair tents. These in turn could-alsoc be divided into two- -
groups., First, the true nomads who move great distances in.. ...
regular transhumant patterns and live always in black hair tents
away from towns. These are the camel breeders and true Bedouin.

- Secondly, there are the semi-nomads who live mostly in tents .
--close to villages, towns or'wells_duringSummer*and who move -::

. . partially or wholly to the desert steppe grazing lands with

flocks of sheep and goats. These are called in Arabic ‘El-Dar’,

which means: arabs of the house.:. Some of .them are semi--
sedentary and grow wheat etc., as rainfed catch crops and have
palm groves or natural jungle date palms.

2. Urban, Ei-Hadar, the sedentary people who dwell in permanent
stone or mud houses .in.towns and . .villages, as cultivators, mer-

chants etc. o

- e er— gm0 v 'wm erws rme e et e
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The Pastoral Nomadic Land has certainly always been more extensive
than cultivated land in the Arab countries and the Arabian Peninsula in
particular has been used since time immemorial as grazing land. Both
in the past and now more than 807 of the area has been and is pastoral
land. Nomads are the sole means of utilization of the vast regions of
range land. Traditionally desert Nomads move their flocks to almost
any place where they can find forage and water. Traditionally,t(andr
Prophet Mohammed confirms this) such people are partners in three things;
*water; pasture and firewood. ThisLis why pastoral land is always re-
garded in some sense as an area where communal rights must be dominant.:
It is also an old Arabic concept that communities should maintain
huge areas of land surrounding this central ;érritory to be th@ir own
tribal grazing reserves, for their own sole benefit and utilization, such
land considered as communal and tribal property and as such maintained
by force.* This custom has been known since pre-Islamic times, originally

called ‘Hema®. When Islam came this practice was modified by the prophet,

who is reported in a hadith to have said: "there is no hema except for

God and his Apostles". During the life-time of the prophet, hema land

(40)
was used as pasture for the horses and camels used in wars. Later,

during the days of Caliph Omar, it was made available also for the animals
of individual poor Moslems as well as for the common interest of the
community.

From the point of view of the p?Qad, then, it would appear that any
territory regardeq as necessary for the survival of his group is, by de-
finition, utilized, is held astsomgﬂform of property by the group and
to some extent can be spatially idengified. All this makes functional
sense in a tribal society and is to some degree incorporated into Shari’a

law but obviously leaves a legacy of problems to any system of "public

% Mukhtar, H.A.M., The nomadic pastoralism in Saudi Arabia. Ministry of

Agriculture and Water, Public land management department. Range
management division, 1971. (mimeograph).
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land" distribution. ) h *

Even before the Prophet Mohammed (the period of ignorance). some
Arabs preferred to live in areas where there were wild palm jungles.

If these palm jungles were situated in low lands or .at the bottom of
wadis, where occasionally there would be surface water or where ground-
water was near the surface then natural oases would exist. .The oasis
dwellers call themselves the ‘people of the palm’. The high water table
oases are best represented in the eastern province of Saudi Arabia in
areas such as Al Hassa and Qatif but smaller oases of this type are also
found in Nejd, lowland Hijaz and wherever geo-hydrological conditions

are favourable (see Fig.6.3).

In the western highlands however, the presence of springs,.some
surface-water and higher precipitation produced relatively .favourable
conditions of agriculture in which many.tribes adopted:a semi-settled
life and supplemented pastoralism with cultivation. Such conditions
are found in Hijaz and become increasingly favourable southward to the
Asir mountainous areas along the Red sea coast. This was, and.still
is, the most thickly inhabited area of the Arabian Peninsula.

All the Arabian Peninsula was in a political and cultural isolation
for many centuries in the past. Into this traditional and Islamic
situation in the Arabian peninsula there came from outside the inter-
vention of the Bureaucratic needs of the Ottoman Empire..

In the early years which followed the establishment of the Islamic
Empire, Moslem legislation law applied in full the principles laid down
by the Prophet together with the admigistration principles improvised

during the Moslem Conquest. Local customs and geographic factors also

had a profound influence.

The Decrees, Ordinances and legislation issued during the Ottoman
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Empire (1300-1922 A.D.) by the Sultans, were applied to the Moslem

countries under their control for centralist and imperialist reasons.
The rich fringes of the Arabian Peninsula, Hijaz and Asir on the Red Sea
and Al-Hassa(which had a garrison in Hafuf) were under the Ottoman
Empire for more than a century from the mid eighteenth century onward,
but they were still governed by local leaders. (Fig 1.1.) 1In the in-
terior and the inner deserts, the Turks had no power or control; they
knew the difficulties of climatic conditions and so the tribal areas
especially in the centre and the north were unaffected, the tribes main-
taining their traditions and social unity. The agricultural areas in
the East were in fact little affected in comparison with the inhabited
areas in the south-west and in particular the holy aréa in the West, the
latter being regarded as of great importance to the Ottoman Empir;:u

It was particularly during the period of Ottoman influence that the
terminology describing land tenurial systems became most firmly-established,

(18) The Ottoman land code was introduced to our

in the Arab countries.
region in 1858 (1274H). Other Arab countries such as Libya,’Egypt,
Syria and Iraq were also ruled by the Ottomans (see Chapter X) and the

terminology set out below became generally used.
1. Miri Property:

(Amiri property) denotes land held in some degree of communal owner-
ship and which the state has the right to supervise. The forms of
these collective ownerships are as follows:
a) Mawat or Mushaa: These are the "dead" lands, as desert, vacant or
empty. They are considered as belonging to the public domain of the

Moslem Community.

b) Kharaj or Conquered Land: These are cultivated and productive lands

conquered by Moslem force of arms, but the lands still being left in the
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hands of -the inhabitants, no matter whether they were converted to Islam

or not. However, such land is strictly the property of the Moslem °°
Community which enjoys the usufruct and administration responsibility.

c) Waqf: This is usufruct land, once given as endowment to the holy "
places and for other purposes, now administered by the State;” its re-"
venues are allotted to pious foundations, mosques, cemeteries, fountains,
schools etc.

2. Mulk: Denotes private property including land over which full right

of disposal and alienation are exercised.

The Ottoman Imperial Code was originally derived from Shari’a but
it was reformed twice in major ways to hold Moslem - non-Moslem insti-
tutions together and was developed on the lines of secular European models
to make it more adapted to actual Imperial needs. Shari’a retained re-
stricted jurisdiction in the panel and procedural sections only. Identi-
fication and registration of land title had been recognized and recorded
in this code. It was finally translated into Arabic and put into force
throughout the Ottoman Empire. The present-day modern states which were
once affected by Ottoman control have therefore inherited a double legacy
as regards land holding laws, the first being the ancient traditiomal and
Islam-based system, the second, the bureaucratic codification of the
Ottomans. As we shall see, the needs of the modern nation state have
required further modification of these systems.

To summarise the position as it has come to affect public land all-
ocation systems: The term "dead" land, generally refers to un-utilized

land to which there is no identifiable claim based on use. The general
Islamic principles as described by Qor’an, the Sunna of His Prophet (Hadith),

the conduct of the prophet’s companions and their pious followers,all
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encourage dead land utilization through individual enterprise and
through donations to potential users. As long as such land is utilized
it is considered as being in the private ownership of the new user.
The important consideration in this respect 1s that Shari a embraces
important principles regarding dead land utilization by individuals and

facilitates the Imam to be in a position to be involved in land use.




Chapter 1I.

Position of the modern state exerting control

over rights to use and own lands
Following World War I and the dissolution of the Ottoman Empire the

movements towards the creation of a major sovereign state in the Arabian
peninsula culminated in the proclamation of King Abdul Aziz (Ibn Saud)
as King of Saudi Arabia in 1932. The new state was formally an Islamic

state in which full unity between diverse regions in the peninsula had

still to be attained.
Within the kingdom some forces and elements relevant to fundamental

aspects of land holding had to be accepted and incorporated into the

workings of the new state with its own specific statehood needs.

It is clear that in the Arabian Peninsula, Islam always reflects
the hardships of tr;bal_life in aridjaqd semi-arid.envirénments, and
stresses equality and brotherhood. The Arabs accepted and followed the
Shari a precept that everything on the earth belongs to God and his people
are his representatives who could share the utilization of what had been
found. | The Imam in the past and the Sultan later and the King now is
tﬁequalified rePresentativg of the community, who has the authority of
controlling community proprietorship.

Individuality and separation are the main char?cteristic of any one
tribal group. The area occupied by a tribe is regarded as being in its
absolute possession - as long as the tribal group can maintain by force
this possession. It recognises pre-existing situations. QOases and Palm
Groves are symptomatic of permanent utilization and the people belonging to
them have the right of ownership - in the sense of "mulk", Hijaz,

especially holy areas, is important for pilgrimage and is affected by

Moslems meeting annually in these holy areas and surroundings.
Ottoman Eﬁpiré concepts appiied for a short Beriod in small spatially

important areas. Registration of some specially defined lands took

place and responsibility was given to existing internal organization. Part-
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icularly in the East (Al-Hassa 6asis), water distribution and registration
took place for a short period according to Ottoman Law concepts in an
area where,along with other parté of the Gulf Coast, traditions had been
affected a little by Persian in%luence.

Other important elements have also to be recognised in the evolution
of the Kingdom:of Saudi Arabia. First, King Abdul Aziz was the formal
réligious leader (Imam) in the country. The country - Saudi Arabia -
had regions with different:backgrounds, e.g., Hijaz was relatively modern

while Najd was religiously restrictive. The people of Hijaz and the
people of”Najdiwere anxious to éeé real Moslem rule in the country.

As a man well capable of recognising the differences and contrad-
ictions implicit in the situation King Abdul Aziz, with his limited ex-
perience in administration and his great enthusiasm to build a vast:kingdom,
had to go through a long process of reconciling the regional interests.

Saudi Arabia, as a twentieth century State was to have a modern

o : .
constitution, but it was not very easy to produce one because the country

had no experience in this field. The King had to deal first with Hijaz.
At. the same time he had to take into conéi&eration the opinion of Ulama
(the body ofireligious learned men) in.Néjd,these representative of
Wahabism and the converted bedouins of Najd, dévotedIMoslems calling
themselves Ikhwan. | Both had great lpower.

Since mosétaspects of law and administrative rules are nbt”strictly
defined by the Shari’a, King Abdul Aziz was able to incorporafé, to a
certain degree, elements from the Ottoman system which existed in Hijaz,

and Saudi Arabia continued using procedures of that law according to

*%
Shari’a.

* Al-Rasheed, M.C., Criminal Procedure in Saudi Arabian Judicial inst-
itutions. Ph.D. thesis, University of Durham, 1973.

** Royal Order No.l1l166 dated 27/12/1345 H, to King representative in

Western province.



22.

New supplementary rules and regulations amplifying this control

were issued. In the contéxt of this thesis, in particular, the govern-
ment accepted appropriations of government land if claimants had official

receipts registered in the Islamic Court. Ordinary certification or

older appropriations of government land had to be investigated by Islamic

. % , .
Courts ., The previous Ottoman procedures were adapted for housing re-

%
gistration. The concept of property ownership used by the previous

government in Hijaz as Amiri property, remained as Amiri property.***
Also where Waqf property followed Hijaz procedures then they were accepted.

The new country had to nurture its own modern institutions, a
difficult'process in a basically conservative and traditional community.

In Saudi Arabia, then, the monarchy combines authority from three
sources. The monarch is simultaneously the propagator of the faith
(Imam), responsible for upholding the law (Shari a), and is the leader
(Sheikh) of the tribes and commanding tribal allegiance and, by extension,
the King (Malik) to lead and to act as would a western ruler. These
sources provide great religious and secular powers to a ruler who is
capable of appreciating them. 1In the monarchical state of Saudi Arabia
the concept of State land is very ‘important. Under the King the power
of the new State Institutions appeared to conflict with the power of the
Ikhwan Groups, the interpreters of Islam.

Extreme Ikhwan thought called for a return to simple fundamental
sources of Islamic religion and the Ikhwan criticised King Abdul Aziz

for the following:-

(a) Not returning the new kingdom to the ways of life typical of the

* Consultative Council Resolution No.430 dated 23/8/1349 H, approved by
Royal Order No.3013 dated 28/8/1349.

%% Consultative Council Resolution No.l04 dated 22/4/1349 H, and approved
by Royal Order No.1209/1055 dated 27/4/1349 H.

%%% Property ownership ordinance in Hijaz, Chapter V, Article, 9, issued
by Royal Decree No.26/2/12 dated 29/6/1353 H.
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first Hijrah century.

(b) Making contact with the enemies of Islam.

(c) Meeting with non-Moslem delegates at conferences etc.

(d) Using recent technology (like telegraphs and telephones).
'(e) Sending his sons to foreign countries.

(£) His lenient attitude towards applying the teaching of the

Wahhabi movement.

(g) His imposition of secular taxes and accepting taxes on forbidden

things such as tobacco.

Slowly, the King, by his far sightedness, experience and virtues,
forced the rebels from Ikhwan and obtained acceptance of the country’s
new rules and regulations. .. Usage of the recent technical ways and means
necessary for civilization and also for religious reform, is a vital factor
in the development of old social codes and the creation of a more liked
and co-ordinated society. The power of the New State Institutions to
initiate change or to plan were designed to be compatible with traditional
ways of life and notilead to the neglect of

(a) The Islamic Concept.

(b) The beneficial use of previous regulations.

Inherent in the situation was however a conflict between some aspects
of the old and the new and since oil revenues started flowing socio-
economic change became inevitable and a fact. Therefore, even more
power had to be lodged in the hands of the State and in some institutions
through which the new 'State must accept responsibility for controlling
change. In this situation the King gathered around him groups of con-
sultants and liberation movements in the Arab countries, tribal leaders

and religious people, the Ulama, interpreters of Islam.

In the case of land, new institutions, such as the Public Land
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Management Department, have been established.but even before the present
day structure could appear some particular problems had to be faced.. . .

The end results were of course, judicial decisions, The translation
of new or modified concepts into judicial language in Saudi Arabia has
required that the judicial bureau, through the cumulation of decisions
has built up case law referring to land-owner%hip. For example, utili-
zation of public lands leads to ownership. Utilization differs according
to the purpose thereof. If it is for urban purposes, surrounding the
perimeter of the land with all its contents, according to the customs per-
taining therein, i.e. brick, stones, or palm.leaves, is deemed compulsory.
But, if farming is the purpose of utilization, then, levelling the land
and piling the soil round it, is deemed compulsory. .In case it is meant
for a barn, or a well then surrounding the land according to the customs
as a protection procedure is considered compulsory. On the other hand,
if the utilizer cannot reach the object of utilization i.e. water if he
drills a well, then the land is not considered his .property, but he or
his inheritor has the right of priority without selling the same.  But
if land is neglected for three years without relevant justification for
such negligence, then the utilizer shall be asked either to utilize the

X
land or to leave it to others who are capable of such work.

Behind such decisions however lie problems of interpretation and

identification of claimed rights and above all the balancing of interests,
regional, individual, person and, above all, national. Some illustrations
of these problems arising from the needs of the new state are given below.

First, land for new resource development:

Land not clearly in qualified individual ownership is the main potential

for new resource development. The lands of the tribes, which were in

-
L]

¥ Decision of Judicial Bureau No.20 dated 19,1.1349 H.
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the past prohibited to others, are now recelving tribal societies alien
to them. This phenomenon can be observed on coastal areas and in many
parts of Najd (centre of Arabia).

The immovable property wealth, i.e. the land, of tribes had become
the property of the state. But the situation in Hijaz and otheE parts
of the state are different and each region had to be dealt with on its
own merits.

Actually the Ikhwan captured Hijaz in 1924 by a religious war, and
according to this concept, they have to divide the property among them-
selves, - One part of this property is the land itself. But King Abdul
Aziz, the head of the state and the inheritor of the Ikhwan rights did not
want to be viewed as a conqueror of land. Nevertheless he is supposed
to control the land and to use the power - similar to what happened in
Western Europe in the 17th century - to build up the state national plan.

According to this type of control, we can borrow something from
Leviathan,* besides the title "All private estate of land proceed ori-
ginally from the arbitrary distribution of the sovereign. That sovereign
assigns to some tribes or groups or individual, a portion as he shall
judge agreeable to equity and common good." Though people coming into
possession of land by war do not exterminate the ancient inhabitants, but
leave to most or all of them their estates.

At this point we can examine the pbsition of the Stae and the evolu-
tion of Governmental machinery, in the context of land distribution under,
three main heads.

A. The State in relation to specific claims to and demands:for land.

-

% Hobbes., Leviathan or the matter, form and power of common wealth
ecclesiastical, 1935 Edition, pp.176-177.
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., Where claims already exist,.the State’s responsibility. has to be
faced. through insisting on its right to control.

.First there can:be the acceptance or rejection of pre-existing land .
claims. . King Abdul Aziz accepted many of the administrative customs in
the new state temporarily to.avoid friction, but he changed the. administra-
tion gradually to put all powers in his hand as Head of State. This
was.acceptable as.a custom of all rulers - as Amirs -, where they managed
the whole affairs. of a community, large or small, as absolute rulers.

When. tribal claims were affected, because according to the belief
of some tribal groups, that any devolution of authority gave them total
power in.their. territory, the King gave some of these tribal.leaders,
the Sheikhs,limited rights of disposition .for the purpose of .settlement
or .distribution among their people. This concept was thought of as an
attraction for tribes to substitute calm and peace for aggression; this
is still effective in Hejar .in Mada-in Saleh and Mughiyra. in Al-Ula.

(See Fig.3-4). .

In Hijaz Ottoman granted titles to land were of particular import-
ance. . As previously stated, the King did not want to create hate by
depriving tribes of the social status and influence acquired from previous
government and accepted at first the situation as long as they respected
his orders, kept away from main roads and prevented crimes. He did not
reject those titles as long as they were not clearly against religlon.
These .titles related to ownership of areas including mountains,valleys
and water channels; many cases were taken to and warranted by the Islamic Court
and . its judgement accepted. Dry farming areas were managed according
to custom and Shari a so that the right fell to the first seasonal occupant.

The land .property .of previous governments was located in Hijaz,

Al-Hassa, Qatif and other areas. Regarded as community property this
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land became utilised under a contract lease system applied'to agri-

cultural areas, also to un-utilized land. 1Its responsibility is held

by the Ministry of Finance and National Economy for the national community.
Secondly there was an insistence on the illegality of any land

claim made without State permission, this based on a strict interpretation

of Shari a. :The official faith of Saudi Arabia is Hnbali, but the pre-

sent authorities have made an end to the numerous faiths. They have

unified them and stuck to the basic principles of Islamic faith which
conforms with the Qoran and the Prophet’s sayings. An ordinance of
Shari a Courts was issued in ‘1372 H to unify and organize systems of
courts in the whole State and to counsel others. 1In the same year an
ordinance governing the organization of the functions of Shari a law
departments was issued. ‘Article 85 and 86 are the most important to
the control of land appropriation.

Article 85 of the Organization of theFuﬁctions of Shari a law
Departments provided that if a Court:were requested to issue an approp-
riation deed for a real property, it should write to the Municipality,
the Waqf Department, the Ministry of Finance (and recent1y+to the Ministry
of Agriculture Water Branch in the area where the Court is located), and
enquire from them as to whether they have any objection regarding same.
If they have no objection, the appropriation deed may be issued after
being published in the official gazettee for a period of one month.

Article 86 also provided that in case the Court is requested to
issue an appropriation deed for undeveloped land, it should refer the
matter to the Financial Authorities for guidance, in addition to the
procedures contained in Article 85.

This institutional and bureaucratic procedure however was not uni-

versally accepted. The Hnbali school of Qoranic interpretation maintained
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that any action - in this context grant of land - of the Prophet Mohammed
was made by him as Prophet in the name of God and therefore was per-
petual. For differing reasons however two other schools, Maliki and
Hanafi believed that in the matter of land the Prophet acted solely as
Head of State and that therefore the normal need to show use would operate.
In 1377 A.H. the Chief Justice (Grand Mufti) made a final ruling and con-
firmed that the dead land can. be owned with utilization.f "He who util-
ized the land claimed it .as his own, whether or not he had permission
from the Imam. He who surrounded a land by stones, it became his own
free of charge. When an interested person got.it he-had to utilize it
or leave it. Any dispute or interpretation by municipality or another
will refer to Shari a. Anybody trying something else, he is not in the
right direction." This was the decision of the Chief Justice of Saudi
Arabia and still remains authoritative, but still other jurists prefer

a requirement of permission for the benefit of land control.

The appropriation of utilised and un-utilised land by individuals
and groups who claimed that their titles .had a legal basis gave rise to
other problems. 1In some cases it seemed that jurists had confirmed
proprietorship or division of utilised land by written documents or deeds.
Similarly the disposition of un-utilised land sometimes appeared to be
confirmed by ‘deed or written document. It became necessary first to
insist that lands without ownership documents or with only incomplete

-~ownership registration documents (since those were only confirmation of

witnesses’ evidence), could be claimed by the State. Private appro-

priation of these lands and ownership claims were rejected. A Royal
Jode

Decree- of 1387 A.H. ruled that anybody who henceforward alleges land

appropriation, will have his allegation disregarded. Another Decree **

* Letter from Chief Juétice, No.1050, dated 15/9/1377H to Secretary of H.M.
the King.

ok Ro&alDecree No.1679 dated 9/11/87H, addressed to Ministry of Interior.
*%%Royal Decree No.20542 dated 26/9/88H, addressed to Ministry of Interior.



29,

of 1388 A,H, has also ruled that undeveloped lands are owned by the
Government, that the appropriation of such land by anybody is not re-
cognized, that any Deed supporting such appropriation is cancelled and
that the Claimant shall be made to understand that this is a trespass
for which he may be penalized.

Many regulations, orders and instructions were issued to control
appropriations, due to problems that arose in this context, the most
important ones related to this vexed question of deeds to land? It is
now necessary to ascertain, for example, a donor’s ownership to land
before the realization of any donation, and that the jurist shall, when
writing the deeds, ascertain the proper names of individuals in the light
of the details shown on personal Identity Cards. No deeds of appro-
priation for agricultural lands and waters may now be issued except by
the Si:ate.?wr Furthermore, the Shari a law upheld by the Chief Justice
provides that land which has no sign of life or development, cannot be
appropriated by merely lodging a case or giving an ocath even though the
claimant has appropriation deeds for the same, but shall remain in its
original uncultivated status.

The concept of public interest has had to be updated and codified.
Public interest reflects the rights of a group or groups, utilisation
and exploitation in which groups of individuals jointly participate.

Public and community ownership recurrs as a constant theme and affects

many types of land and landuse:

(a) High grade pasture land capable of meeting the demands of tribes,
smaller groups or individuals for considerable periods and with relatively
high carrying capacity. Such land has long been identified and pre-

served for the use of particular_ groups.

¥ Royal Decree No.7478 dated 4/9/89
*%* Royal Decree No0.9527 dated 26/4/91
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(b) Dry farming ar;as with a natural water supply. The constant
here*is the regularisation of the traditional behaviour in each area.
When Eoﬁflict arises it will be seitled by the 1ocai Court. ™

(c) Collective fécilities; inéluding the important public animal
drinﬂiﬁgwater suﬁplieé,re.g. Birak Zobeda (basiné); Constructed over
oﬁé fhousand years ago tﬂése areiscaﬁtered all the way from Iraq to

Madinah town, these basins are filled by rainfall and their supply lasts

several months. Wadis and water channels leading to farms and palm
groves are also considered public f;éilitié;.

Bedouins are prohibited from establishing even encampments in Wadi
channels (e.g. Wadi Qassibah)*go prevent the further devélopment of what
has happeﬁed previously, the slow growth of unplanned sedentary settlements,
Any wish to be allocated even teﬁporary rights in such areas must be fé-
ferred to the Kinghhimself and aﬁy dispute of this sort should not be
referred to the Court.

(d) Forestry areastwhich in theipast were*maﬁaged and conserved by
appropriate tribes for their individual benefit. Usuélly these have
normal property documents buf the State exerted the right of management
and conservation and tribal utilization is restricted in order to con-
serve resources,

(e) Land with mineral rights includes that wﬁich has superficial
minerafé such as salt, oil etc, whicﬁ do not require development; the
landkis therefore considered public property. Concealed minerals near
the surface or deep uﬁderground are and have been normally considered
property held in the public interest according to Shari a, In this case,
as in (f) belﬁw; the grﬁup with a relevant "public interest" is extended

to mean the national community whose interest is represented by the State.

~ Chle ;stlce etter No Jll16 d
*% Royal Decree No. 21434 dated %7%1/%? ;dégésge tg&MﬂW
Ministry of Interior.
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(£f) Railways’ Right of Way is of course a novelty resulting from

technical innovation. The Royal Decree No.2l dated 3/4/82 H considered
that the right of way for a railway is a zone with a width of 200 meters
measured from the centre of the railway track on each side. This "right
of way" land is Government public property, Government here representing
the national community, and.is called "The Zone of the Railway Lands".

(g) The right of way zones for main and subordinate roads have been
regulated as follows.

The width of the right of way inside cities and villages is de-
termined in accordance with the planning decisions of the concerned
. municipality. If there is neither a municipality nor planning
authority, the width of ,the right of way is limited to 30 meters.

The width of the right of way outside cities and villages is limited

to 60 meters in unowned lands and to 40 meters in privately owned

lands.

(h) Urban areas.Qutside the established built-up areas lie the
surrounding districts which hatve become the most interesting zones for
illegal appropriation. These hinterland zones are attached to the muni-
cipality institution if one exists, or under the control of Amirs in the
case of villages, . In about 1380 H such zones were held to extend over
10 Km outward from the boundaries of the inhabited areas of a town, and
5 Km for a village. This concept has since been changed (see pp.86-87).
No appropriation within these hinterland zones is accepted unless the
Shari a Law Departments are satisfied, especially with reference Articles
85 and 86 (see p-27).

(1) One group of lands held in the public interest are literally

called "the restricted ancient areas". These include.areas of important

cultural interest(mostly pre-Islamic)and are especially located in Madinah,
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Mad-in Saleh, Al-Ula, the Taif-Mecca old road, Khaiber, Hail, Tabuk,
Najran, Al-Hassa and Qatif. 1In some of these areas lie buried wells,
springs (often easily to be discovered and utilized) and ancient dams
still holding water for irrigation. All claims, appropriations and

written documents supporting individual private claims are rejected.
Any deeds which may be required to be issued for these or for neighbouring

areas, are held until the Courts consult the Ministry of Education and
the Shari a Law Departments and are valid only if the requirements of
Articles 85 and 86 have to be fulfilled (see p.27).

(j) Protected Land (Hema) is a special category of some importance.
Saudi Arabia was faced in its early days as a State with a confused sit-
uation concerning the Hema system. The need became urgent to examine
each regional situation and to decide upon specific policies. Although
the Hema system as such was abolished and all relevant land became equally
accessible to all, (see p.l5 ), there remained a type of private Hema,
or "common land" which are always small in area and reserved for working
animals or for special usage; these are linked to specific and identi-
fiable communities. It is now considered that the previous interpretation
of the scripture and hadiths applied really to nomadic societies and

Iitihad research (gee p.2 ) supports the rights of tribal or community

privately owned Hema where inhabitants have a more or less settled way
of 1ife. Only Hijaz and Asir have Hema lands of this type.

A Royal Decree* confirmed the decisions of the committee which was
set up for the evaluation of the Hema system of the Taif suburbs and,
for example, made some rulings as follows

"Six protected dry farming lands (as private Hema) since ancient

times should be kept as they are and accordingly protection of same

* Royal Decree No.59/1/6 dated 16.1.1355H,
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fs appfoved.

Thirteen protectedwpublic lands were opened for grazing. Some

others were opened for neighbourhood grazing, others fof public

gfazing and the rest are allowed for the people of the area, and

some parts of them are only éllowed for grazing.

Nomads were prohibited to settle in the areas allocated to them in

the parts opened for grazing. Cutting of trees were prohibited.in

the lands opened for Erazing. " Nomads and shepherds were proﬁibited

from approaching ﬁear to farms and channels to avoid causing dispute'".

Protected public lands were confirmed by a Royal Order issued vide
the letter dated 5.4,1373H, and circulated to all Amirates. The following
paragraphs are quoted from it: MAg you are aware, we do our best and pay
the necessary fuﬁés for the welfare of fhe people, as ;Eéted in the sayings
of our Propheé, that God the ﬁerciful ﬂelps us as long as we help our poor
féllows. However, it is ordered that no land should be protected. This
means that when we are étrong and our nation is weak, it means that we are

weak and when our nation (nomads and civilized) is strong then we are

strong, éccordingly the protected public land should be left absolutely.
Others will remain as they are and if any dispuEe arises in this connection,
it will be subject to the judicial rules". Private protected land (private
Hema) is still allbwed, as above, even though the number of working animals
requiripg grazingfrights”ére decreasing due to the utilization of agri-
cultural machines. Recently a committee representing the Ministry of
Iﬁterior and the Ministry of Justice was set up and it submitted three
decisions. A Royal Decree*rconfirmed its decisions as follows: "Firstly:

concerningHemé Al-Hajar mountain, Wadi Al-Qayyem, and Hema Al Hayafin,

we would like to inform you that there is no objection to the execution

of what was decided concerning the three private protected lands. Secondly:

* Royal Decree No.15379 dated 15/3/91,
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i1f the dispute deals with rights of land as an area, it should be referred

« -~ to the legal courts. Thirdly: if the dispute deals with grazing, a
committee should be set up to examine the place disputed, and if it finds

work animals existing there, the protected land remains as it is, otherwise

L 0

the land becomes open to all provided that no harm occurs to the villages

and farms'.

(k) Restricted areas for drilling. The Ministry of Agriculture and
Water is responsible for the management of water for irrigation, drinking

and other municipal uses. This Ministry recommends that certain areas
with underground water resources be declared "Restricted areas" to the

State’s Ruler. When a recommendation is approved the area may be used
only by the Ministry for drilling for drinking water. There are several
locations where private drilling is prohibited by the State ruler. These

are the Madinah area, Mecca (Wadi Fatima), Abha (Wadi Abha), Khamis Moshait

£, b
¥

and Riyadh. | a T

Riyadh was illustrated here as an example of:gfproﬁibited area for

:;'j{f I‘i -,q -2'**'«‘%1

private drilling. This conserves the Minjur and Wasia Aquifers and also

%

preserves resources for existing and future seEtlements. This restricted

area includes the lands located + 110-150 Km. on the Riyadh-Khurays Road
—_ - e
and a zone including Wadi Nisah and Riyadh within a radius of 40 Kms.

ﬁ 4

This*yill include several wadis as shown in (Fig.2-1).

From all that has been said it is cléar that Saudi Arabia as an
Islamic kingdom and as a leader of Moslem countries, has wished to show
and to prove that religion is not against development. By mobilizing
Shari a,the State has asserted its authézity for the safeguarding of the

interests of individuals, specific and varied communities, as well as the

A=

national community. There have emerged, therefore, by evolutionary stages

* Royal Order No.17687 dated 19/8/91
*% Royal Order No.8949 dated 20/4/91



1-2°014

yokiwiyoznp |V

) LoaQqe
-O/WN 10J1Q P
e~

D!4 uE<...._< Q/
\ S

f..l. ~

okogpe IV -

0000001 .1 [ 371VOS

ONITTINaG Y04 HAVAIY
NI v3dv (Q310/141S3y




35.

the rights and interests of the State as an institution, and which in
economic and administrative terms have become the '"public sector". So
far this has been achieved by preserving a continuity with the past and

without provoking, as has happened frequently elsewhere, a divisive con-

flict between secular and religious attitudes.

B The authority of the State and the ‘evolution of administration.

To understand the system of government in Saudi Arabia, one must
see it as the result of the interaction of specific basic factors of
social, economic and geographic circumstances of the Arabian community,
including its beliefs and traditions. If we understand this concept,
the present regime in Saudi Arabia is constantly changing and evolving
according with the development of Saudi<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>