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Chapter Six: Two Historical Case Studies

CHAPTER SIX

6.0 TWO HISTORICAL CASE STUDIES

6.1 Introduction

Two fatwas that were issued on two separate cases of blasphemy in Al-Andalus
(presently known as Andalusia) during the 3"an /9™aD century are of particular
interest in assessing. The two cases involved Harun ibn Habib and Yahya ibn
Zakariya al-Hassab and both of these fatwa were issued during the reign of “Abd al-
Rahman II, who reigned from 206an/822Ap until 238An/852AD. They are the only two
recorded cases of two Muslims who were accused of ‘blasphemy against God’ dunng
‘Abd al-Rahman II's reign.''® The cases are very interesting to cover, in order to
analyse and understand the very specific circumstances that surrounded them, which
also led to two very different sentences for the men accused of the same act of
blasphemy.''® One of the men, Yahya ibn Zakariya al-Hassab, was executed, while
the other one, Harun b. Habib, was acquitted — and was allowed to walk away as a

‘freeman’.

An overview of these two cases, will aim towards understanding both the blurring of
the boundaries between each act, and present what can be argued to be a vague legal
definition of a person’s ‘unbelief.” The case studies will also present the inconsistency

that exists in the legal rulings based on the very same act that was committed and

involved witness reports.

6.2 The Case of Yahya ibn Zakariya al-Hassab.

The first farwa 1s based on the case involving Yahya ibn Zakariya al-Hassab. He was
the nephew of “Ajab, the favoured concubine of al-Hakam I, who had been the former
Umayyad ’amir, and was also the father of ‘Abd al-Rahman II. Yahya ibn Zakariya

al-Hassab lived in Qurtuba, but nothing else is known of his life, except his family
connection with ‘Ajab. His case involved his behaviour on one day in the pouring

rain. It is recorded that,

193 1t is also clearly recorded that, at that time, a group of Christians and crypto-Christians had sought
martyrdom through the acts of insulting Islam and God’s Prophet Muhammad, knowing the result
would mean being executed due to the blasphemous acts; Fierro, Isabel, ‘Andalusian ‘Fatawa’ on
Blasphemy,’ op.cit., ibid., p104
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One day while it was raining heavily, he said jokingly (‘abitan,
muta’abbitan) looking at the sky: “The cobbler has started to water the
skins.” (bada’a I-harraz yarushshu juluda-hi). This utterance was
denounced by witnesses whose number and names are not recorded."’

It is suggested that the accusation of blasphemy was taken directly to the Umayyad
‘amir and also that it was ‘Abd al-Rahman II who personally ordered for the
imprisonment of Yahya ibn Zakariya al-Hassab. ‘Ajab, his aunt, petitioned for his
release, but the reply she received from the ‘amir was that she would have to wait for
a full investigation into the case, as no decision could be made before the opinion of
the ‘ulama’ had been presented. She was also informed that the Banu Marwan (the
Umayyads) had always implemented the penalties for hudud crimes in the strictest
manner, throughout all the al-Andalus region that they controlled. They even held the

1168

public office of the sahib al-madina, ®° whose role was to gather the gadi (judges)

and fugaha’ (sing. faqih ; specialists on jurisprudence).

In the case of Yahya ibn Zakariya al-Hassab, the assessment panel where of five
fugaha’ (Islamic jurists), including ‘Abd al-Malik b. Habib (d.238AH/8524D), who was
the leading Maliki fagih (jurist) at that time, and also ‘Abd al-‘A’la b. Wahb
(d.261a1/874AD). The choice of ‘Abd al-‘A’la b. Wahb as an authentic authorty on

figh 1s of some importance as he, himself, had been

accused of zandaqga during the reign of ‘Abd al-Rahman II and before the
year 234an/848ap. The sources do not record that his accusation led to
any harmful consequence and in fact we find him in this case (which took

place after the year 234/848) being consulted by the ’amir on a matter of
religious doctrine.''®

It could be argued that the consequences of this case were held against him, but this

will be seen below, when the penalty decisions of the gadi and fiugaha’ in the case of

Yahya ibn Zakariya al-Hassab, are assessed.

The sahib al-madina presented the details of the accusation in the case to the gadi and

fugaha’. The final decisions that were made differed slightly. The gadi and three of

the fugaha’ concluded that the accused had made his comments in pure jest, therefore,

1 Eierro, Isabel, Andalusian ‘Fatawa’ on Blasphemy, op.cit., p104

197 ibid., p104

H88 «This office does not seem to have existed out of al-Andalus,” ibid., in footnote 11 on p105
1169 1bid., in footnote 13 on pl05
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he was not to be penalised with the death penalty. They argued that the accused
should rather receive a disciplinary punishment (yakfi fi-hi l-adab) that i1s not
specified, but would relate to a flogging or some imprisonment as a sufficient
reprimand. However, ‘Abd al-Malik b. Habib and the fifth faqihi concluded on the
contrary, that the accused, Yahya ibn Zakanya al-Hassab, should receive the death
penalty. Ibn Habib stated that

he accepted the responsibility for Yahya's death (damu-hu fi-‘ungi),
adding : “The Lord that we worship has been insulted. If we did not
defend him, [sic] we would be bad servants and should we not be His
worshippers?” (subba | yushtamu rabb ‘abadna-hu in lam nantasir la-hu

inna la-‘abid s’ | tumma la nantasiru la-hu inna idhan la-‘abid su’ ma
C e e g 1170
nahnu la-hu bi-‘abidina).

It is recorded that he had wept whilc stating this. The sahib al-madina requested that
each gadi and the fugaha’ should write down their decisions, so he could present them
to the 'amir, ‘Abd al-Rahman II. The decision then chosen by ‘Abd al-Rahman 1I, as
the punishment to be used was the death penalty. He also, simultaneously, punished
the other fugaha’ who had concluded on a far more lenient verdict of reprimand. This
included dismissing the gadi Muhammad b. Ziyad al-Lahmi from his office as a
judge, and he also rose an issue for ‘Abd al-‘A’la b.Wahb, by reminding him that he
had previously been accused of zandaga. With that reminder, the ’amir stated that
‘Abd al-‘A’la b. Wahb would never be called upon in future cases, in the role as a
legal consultant. The final order was for the convicted to be taken to the location of

the execution, while accompanied by the two fugaha’ who had decided that the death

penalty was legitimate and appropriate.

The punishment was implemnted by Yahya ibn Zakariya al-Hassab not only being
crucified, but being stabbed to death, while crucified. What he stated before the
stabbing, raises some questions as to how legitimate the killing was. He is recorded to
have expressed the shahadah, recognising not only the Oneness (tawhid) of God, but
also recognising the Prophet Muhammad to be His messenger. It is also argued within
the Islamic Traditions (ahadith), that the Prophet personally explained that when

someone expresses the first shahadah and not, necessarily, both parts of it. In doing

"7 ibid., p10S
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this, they are then to be considered a genuine and sincere Muslim, and are not to be
harmed once this has been openly proclaimed. In the case of Yahya ibn Zakariya

al-Hassab, this was not the case, as:

Once on the cross, Yahya said to Ibn Habib ‘Oh, Abu Marwan! fear God
for shedding my blood. I bear witness that there is no god but God and
that Muhammad 1s His Messenger.” Ibn Habib’s answer was a Qur’anic
verse (X, 91) : ‘Now you believe, but before you disobeyed.’” Yahya died
on the cross where he was stabbed to death.'"’

6.3 The case of Harun b. Habib.
The other case of blasphemy within Al-Andalus during the reign of *‘Abd al-Rahman

IT, in 3"An /9™AD century, is that of Harun b. Habib. The person involved in the case,
Harun b. Habib, lived in Ilbira (Elvira, presently known as Granada) and was the
brother of ‘Abd al-Malik b. Habib, the fagili who had decided on the death penalty in
the first case. Harun b. Habib is recorded to have been a short tempered, *“choleric
man, who used to speak his mind openly and who was not on good terms with his
fellow citizens.”''’* His full biography is not recorded within the Andalusian
biographical dictionaries, which could mean that he had not become established 1n
any particular profession, although he was recorded to be interested in kalam. The
acts he undertook, which led to the accusations of blasphemy, were two verbal

outbursts he made in two separate incidents, each of which had enraged him.

The first incident involved a man who had requested to borrow a ladder from Harun b.
Habib, in order for the man to undertake repair work at a mosque. Harun b. Habib
replied to the man: “I would give it to you if it were to repatre [sic] a church
(kanisa).”"'™ The man was shocked at such a statement, with the comparison to

another religion’s sacred house, also “reminding Harun that a Mosque is superior to a

church,” to which Harun replied :

No, by God. I have realised that he who is devoted to Allah (i.e. the
Muslim) is left in the lurch, whereas he who is devoted to the synagogue

H7 ibid., pl05. “The sources that record this event are : al-Husani (d.361/971), Kitab al-qudat bi-
Qurtuba, (ed. and trans. by J. Ribera, Madrid, 1914), p104-105/127-129; ‘lyad (d.544/1149), Tartib
al-madarik wa-tagrib al-masalik li-ma‘rifat a‘lam madhab Malik, (8 vols., Rabat s.d.), IV, 132-133
and Sifa’ 11, 299-300; al-Nubahi (d.792/1390), Kitab al-marqaba al-‘ulya, (ed. E. Lévi-Provencal,
Beirut s.d.), p55-56; al-Wansarisi (d.914/1508), Mi‘yar, 11, 362, translation by E. Amar (based on the
edition Fés 1214-1215) in Archives Marocaines, X11, p.322-323.

"72ibid., p106

'3 ibid., p106
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and the church (i.e. the Jew and the Christian) is respected and in a good
situation.”''"

The second incident occurred when two men went to visit Harun b. Habib when he

was feeling rather sick. On being asked upon his health and how he was generally

feeling, he replied in to suggest that he had never felt so ill before, explaining that:

During my illness I have suffered so much that had I killed Abu Bakr and
‘Umar, I would have not deserved such a punishment.”"”

Due to these two public statements his case was taken to the gadi of llbira, through
written declarations by the witnesses (kitab al-shahadat). The qadi passed them on to
the ’amir, ‘Abd al-Rahman 1I, in Qurtuba. The ’amir then sent the declarations to
several fugaha’, requesting for their consideration to assess the legitimacy of whether

the words used would categorise them as being blasphemous.

6.4 The Selection Procedure for the fugaha’ (judges) in both cases.

It is important to note here that of the fugaha’ who were selected for this case, two of
them had been used in the previous case, sentencing Yahya ibn Zakariya al-Hassab
with the death penalty for the exactly the same crime that this case involved.
However, added to this point, there are two other fascinating issues to be raised in this

selection of the fugaha’ for the case of Harun b. Habib. One of them was his brother,

‘Abd al-Malik b. Habib, and another was ‘Abd al-‘A’la b. Wahb, the fagih who had
been accused of zandaqa several years earlier, who had been opposed to the death

penalty in the previous case, which had seemed to have frustrated the ‘amir, ‘Abd al-
Rahman II. As mentioned above, the ’amir had punished ‘Abd al-‘A’la b. Wahb by
informing him that he would never be selected again for consultation in further cases.

However, the'amir contradicted the ‘punishment’ he had delivered, by selecting him

again to make a legal decision in the case of Harun b. Habib.

The conclusion to the case, in the assessment that was expressed 1n the fatwa by the

brother of the accused, ‘Abd al-Malik b. Habib, declared that in these particular

circumstances, that no hadd, or punishment (‘uquba) should be implemented. His

74 ibid., p106
75 ibid., p106
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fairly long farwa refused to accept the legitimacy of both accusations of the verbal
outbursts to be categorised as ‘blasphemous’ by proclaiming that : on considering the
first accusation, there was only one witness to the act, and in Islamic law just one
witness of such a crime is not sufficient, because:

Even where a sole witness had all the legal qualifications, his testimony
alone could not be used to condemn anybody to prison, flogging or a more
severe penalty. Moreover, if a single witness accuses someone of impiety
(kufr), adultery, theft of drinking wine, his testimony can not lead to any
punishment He

The fatwa continued by declaring that if two witnesses came forward, it would be
legitimate to find a way to exonerate Harun b. Habib, based on the statement made by
‘Umar ibn al-Khattab, who argued that “If a Muslim hears another Muslim saying
something bad, he must force himself to find a way to interpret his words in a good
sense.”''”’ Harun b. Habib’s brother argued that the first expressive outburst to the
man requesting a ladder to repair the mosque, should be interpreted as having actually
meant:

‘I have realised that a Muslim is left in the lurch in this town, as you do

not give him credit or acknowledge his truth, whereas a Christian''"® is

respected in this town and is in a good situation among you as if this town
were a non-Muslim town.”"'”

[Italics from the original text]

‘Abd al-Malik b. Habib also insisted within the fatwa, that this was clearly the
genuine meaning of his brother’s pronouncement, as Harun had been making a
critique upon the general imperfections of the contemporary times, (fasad al-zaman)
that had been predicted in the hadith which declares “There will be a time when the
prosperous (al-gani) among them will be libertine (al-fagir), whereas nowadays the
prosperous among you 1s the learned and ascetic man.”''*® He ended the fatwa by
announcing that if his decision of how to interpret the words was not accepted as

being valid, then his brother should be presented with the death penalty without any

176 ibid., p106. “All these examples correspond to crimes punished by a hadd,” 1bid., in footnote 17 on

p106. The amount of crimes that are considered to belong within the category of al-Hudud will be
addresed in Chapter Two.

H77 ibid., p106

'178 A Jew is not mentioned in this case, but the term ‘Christian’ could be argued to be representing the
ahl al-kitab, in general.

179 ibid., p106-107
1180 ibid., p107
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flogging, as his words in any other interpretation would be understood to have been

within kufr.

In his reply to the second accusation, ‘Abd al-Malik b. Habib acknowledged that the
words used where not normally expected from any intelligent person, but would have
been considered the ‘norm’ from an ignorant fool. However, he perceived them to be
of far less importance than the first outburst, as at the time the accused had made the
statement he had been very ill, which could defend any person in acting rather
strange. In these circumstances, then the accused should be verbally reprimanded, due
to such misbehaviour, but should not receive any flogging or imprisonment, as the
offence was not within tagwir li-llah (to accuse God of unjust behaviour). “Abd al-
Malik b. Habib also mentioned that the Prophet had stated that: “When there 1s
ambiguity, ward off the hudud from my community (idra’u I-hudud bi-l-shubuhat “an
ummati)”''®' and, that his brothers words were ambiguous. He also rejected the
authenticity of the witnesses, as they were not to be considered unquestionable in their
claims. However the reasons of why such a rejection would be valid has not been
recorded. ‘Abd al-Malik b. Habib’s final judgment was that the appropriate
punishment for the accused should be incarceration for six months while being

chained-up in a cell.’ 182

The final judgments from the other fugaha’ in the case of Harun b. Habib were
presented in their own fatwa, and differed somewhat. One of the fugaha’ agreed with
the recommendations and legal sentences of ‘Abd al-Malik b. Habib. He was a gadi
from Qurtuba, Sa’id ibn Sulayman al-Bulluti, who emphasised in his own fatwa that :

“The enforceable traditions and the past usage’ (al-atar al-muhkama wa-I-
sunna al-madiya) contemplate capital punishment only for the following

cases : murder, blasphemy against God and his Prophets, apostasy and
brigandage.’ 183

This, in itself, is an interesting assessment of the crimes that warrant the death penalty
according to those crimes that are categorised as hndud, but that analysis 1s not to be

furthered here, as the decision that was taken in this case, is the main point to focus

81 ibid., p107
1182 -1.:

1bid., pl107
183 ibid., p107
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on. Al-Bulluti argued that the words used by Harun b. Habib could not be
interpretated as being any form of shatm (blasphemy), and that they could only be
interpreted in a positive way. The final legal sentence offered by Al-Bulluti 1in his
fatwa was the necessity for a harsh ‘scolding off’ and a long term imprisonment, but
he refused the death penalty, as it was an inappropriate punishment for the crime of

“one who had revealed himself as a silly loudmouth.”'"**

The conclusion of the fagih Ibrahim ibn Husayn ibn ‘Asim, also entirely matched
those delivered by ‘Abd al-Malik b. Habib in both cases of accusation against Harun
b. Habib. Relating to the first incident, Ibrahim ibn Husayn ibn ‘Asim also
emphasised that there was only one witness, and that the accused had only uttered
words that should be interpreted with having a decent meaning. Concerning the
second incident, he also focused on Harun b. Habib’s illness, as being a firm defence
in the use of such words. They were not a premeditated, derogatory defamation nor
any vilification of Abu Bakr and ‘Umar, as the accused recognised the worthiness and
value of both men. Ibn ‘Asim argued that there was no other possible interpretation of
the words used, than that which would understand Harun b. Habib’s aim in using

them, as he was obviously not meaning “to apostatise (la alhada fi din Allah).”''®

The fatwa of Ibrahim ibn Husayn ibn ‘Asim also refers to the ambiguity of the words
used. He also made reference to the hadith of the Prophet’s encouragement for the
community to refrain from accusing a hadd crime that involved ambiguous sentences.
He declared that a conviction must be based on very clear circumstances, as the
established punishment for such a crime would be the death penalty, so the act would

have to be clear cut, and not be nebulous enough to freely allow alternative

Interpretations. 186

Another fagih used for consultation in this case was Ibrahim ibn Husayn ibn Halid.
His conclusion was presented in another long fatwa, which proclaimed the accused to
be guilty and to be punished with the death penalty. He stated that Harun b. Habib’s

words can only be taken literally, with no need for a broad interpretation, as the words

"% ibid., p107
''® ibid., in footnote 22 on p107
"% ibid., in footnote 22 on p107
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were self-evident. Isabel Fierro states that “He referred to similar cases: that of Sabig
(flogged on ‘Umar’s orders); the person accused of zandaqa; the case of Malik b.
Nuwayra, executed by Khalid b. al-Walid.”''®" His fatwa also described the very
words used by Harun b. Habib as a blatant exposition of his personal beliefs, and were
so obvious that anyone who witnessed them could see they were a sin. The fatwa
declared that what Harun b. Habib had said, was quite explicitly :

an open declaration of his ideas for those who could see, and implicit for
those whose eyesi ght was poor (tasrih li-man absara wa-ta’rid ‘inda man
raqqa basaru-hu)''°°

In reference to the first incident, Ibn Halid argued that this expression unequivocally
deserved the death sentence, as the words had stated that God is a liar. He defended
this conviction, using the Qur’anic verse 5:56.""* Concerning the second incident, Ibn
Halid portrayed the proclamation made by Harun b. Habib against both Abu Bakr and
‘Umar to easily fall within both the categories of ragwir li-llah (to accuse God of
unjust behaviour) and razallum min-hu (to lodge a complaint of iniquity against God).
He also expanded on this decision by defending his judgement on the fact that Harun
b. Habib had a common reputation for regularly offering comments of contempt and
insolence when referring to God (al-istihfaf bi-llah wa-l-jur’a ‘alay-hi)."” His fatwa
suggested that the ‘amir should make a choice in the sentencing of the accused, In
order to protect the inviolability of God and His religion, to oppose and obstruct those

who ignore it, or willingly attack 1.

Ibn Halid also made rcference to the hadith concerning the avoidance of accusing
others if there was any ambiguity involved, but he reiterated that the case of Harun b.
Habib did not provide any relevance for using this particular kadith. In his conclusion
for the correct decision to be made, Ibn Halid accepted the possibility that the "amir
might avoid the death sentence, so ﬁis suggestion for an applicable punishment, as the

‘second best’ solution, would be to condemn the accused, flog him, and deliver a life

187 ibid., p108
1188 :1.:

ibid., p108
1189 «Those who take God, his [sic] Messenger and the believers as their friends, they are members of

God’s party, they are the winners,” cited by ibid., p108
"9 ibid., p108
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imprisonment. “He also suggested writing to the East, raising the question of Harun's

case 1191

Of some particular interest in this case, was the consequences of the various fatwa
provided by the selected fugaha’ with their differing opinions on the sentencing. This
induced the brother of the accused, the faqii ‘Abd al-Malik b. Habib, to present a
second fatwa, in reply to the others that had been presented by the decision panel.
When read through and analysed, the content of the second fahva becomes a very
strange feature to be included in the case assessment. Any farwa should remain a
‘neutral’ legal/theological analysis. Any ‘neutral’ case should only involve the jurists’
reaction to a person’s deeds that are perceived to have been blasphemous. The second
fatwa presented by ‘Abd al-Malik b. Habib was obviously a reaction to the farwa
decisions that had been delivered by the other selected fugaha’ on the panel. It
initially rcfuted the life sentence provided by Ibn Halid, but also battered any
credibility to the farwa decisions of Ibrahim b. Husayn b. ‘Asim and Sa’id 1bn
Sulayman al-Bulluti, who had both rejected the death penalty by seeing it to be

inappropriate.

‘Abd al-Malik b. Habib argued that all of the fugaha’ on the decision panel were
personally against him, and their decisions had been made deliberately by conjuring
together, in order to destroy his renowned reputation of having legal expertise.
Although ‘Abd al-Malik b. Habib himself was a gadi from Qurtuba, he still tned to
technically spoil the fatwa presented by another gadi from Qurtuba. He argued that
the other gadi had clearly changed his mind within the very same fanhva he had
delivered.!'”* He also aimed at eliminating the decision made by the gadi from Ilbira,

stating that this particular man was reputed for holding nothing but malice and some

personal rancour against the accused, Harun b. Habib.

In summary, he attacked the sentences provided by all the fugaha’, who were both for
and against the death penalty. The second fatwa stated that each one of the others had
some personal envy and jealousy over his own success and prestige, so they were

attempting to implement hostility against him. At the end of the fatwa, he presented

"1 ibid., p108
92 «“No record of this change of mind is found in the sources,” ibid., in footnote 24 on p108
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the ’amir with the choice of either accepting Ibn Habib’s own opinion, and in doing
so, never again consulting with the other fugaha’ involved in this case or,
alternatively, if the decision of the ’amir was to reject Ibn Habib’s opinion and to
accept the other fugaha’ then, in that case, Ibn Habib should never be consulted again

by the amir,''”?

The ’amir made his final decision on the case, by accepting Ibn Habib’s legal
decisions in preference to the others. He immediately ordered the ‘amil of Ilbira to

release Harun b. Habib. In return, fagih Ibn Habib replied, by suggesting that Harun

should be imprisoned in Qurtuba as some form of punishment for his impudence,

arrogance and insubordination.'"”*

6.5 Comparison of the fatwa decisions in both cases.
In the case of Yahya ibn Zakariya al-Hassab, all of the fugaha’ who had been

consulted for their legal opinions, were Malikis. In this case, two of these had been
pro-death penalty and the others were against it. As evidence shows on the legal
position of this madhhab (Islamic school of law), there certainly was consistency
from the legal schools perspectives, although the farwa decisions differed pro- and
anti- the death penalty. It is clear that :

There is no evidence that the discrepancy in their decision could be due to

each group belonging to a specific branch of the Maliki madhhab 1.e.
Medinese or Egyptian branch, or to the fact that they followed the
doctrine of a special pupil of Malik’s.1195

The sources also do not clarify what authorities were used while they complied the
legal statements in the farwa. Also, Isabel Fierro indicates that the actual written
farwa’s relating to the case of Yahya ibn Zakariya al-Hassab are also no longer extant,

although the sources declare that the legal decisions had been written down. One
factor that could explain their lack of presence, could be that :

The opinions of the fugaha’ mushawarun were given orally until the year
201/903, when the gadi of Qurtuba forced them to write down their

'3 ibid., p108
1194«

1bid., p108
193 1bid., pl110. It is interesting to note that “Ibn Habib seems too have mainly been a follower of
Asbag b. al-Farag, whereas Asbag b. Halil (who supported his fatwa) was a staunch follower of Ibn al-
Qasim. The fugaha’ of the other group had studied with Malik’s pupils in Medina, Egypt and
Qayrawan,” ibid., in footnote 32 on p110
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fatawa...... However, in both of the cases studied here mention is made of
the fatawa being written down. The apparent contradiction could be
explained by the fact that in the trials for blasphemy the fatawa were

requested by the amir, not by the gadi.''™

In general terms, those who opposed the death penalty based their sentences on the
fact that Yahya ibn Zakariya al-Hassab’s expression should be interpreted as having
been spoken purely in jest, and was not an intentional insult against God. Thus, this
act required the ta’dib (or ta’zir - discretionary punishment). The other fugaha’ who
preferred the death penalty, stated that this sentence was defendable, as God had been
clearly insulted, and the dcfendants mitigation was irrelevant. The result of this final
decision is of great interest, as the accused was referred to as being “called fasig

(godless, sinful, dissolute, sinner); no mention is made of him as murtadd or

1197
kafir.”

This is of some relevant importance in the legal decision upon one accused of
blasphemy, as murtadd is the Arabic word for an ‘apostate’ and kafir 1s an
‘unbeliever.’ If neither of these terms were used in the accusations or convictions,
then the defence of the death penalty is raised into question. For a Muslim to accuse

another as being an ‘unbeliever,’ this would then fall within the use of takfir,'"”

which is prohibited in Islam.

However, a more important point to focus on in both of these cases is the fact that it
was the ‘amir himself, ‘Abd al-Rahman II, who was the final authority to choose the
sentences that would be applied on both of the accused. In the first case, he accepted
the decision presented by ‘Abd al-Malik b. Habib, and imposed punishments upon the
other fugaha® who had adhered to a legal penalty contrary to Ibn Habib. All the

fugaha’ no the decision panel were legal specialists whom ‘Abd al-Rahman II had,
himself, selected to assess the case.'”~ It has been accepted in the literature, that the

initial case occurred during the year 237AH/851AD, which was a year before the deaths

of both ‘Abd al-Rahman II and ‘Abd al-Malik b. Habib. However, it is interesting to

198 ibid., in footnote 33 on p110. Also see Tyan, E., Histoire de I’organisation judiciaire en pays

d’Islam, Leiden, 1960, p236.

197 Fierro, Isabel, ibid., p110.

'8 Takfir refers to the act of one believer blaming another believer of unbelief, Any act of rakfir has
been openly refuted in many ahadith (Traditions). It will be discussed, in detail, in Chapter Five.
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note that the gadi who rejected the death penalty, Muhammad b. Ziyad, and who’s
punishment for his decision was the dismissal of his services, this dismissal is
recorded by some sources to have occurred in the same year, 237au/851ap. Fierro
states that other sources suggest that the dismissal occurred in another year, so she
argues that the court case would have fallen somewhere between the dates of
234A1/848ADp and 238aH/852aD. These dates are fairly accurate to use, because in
234A1/8484D Yahya C. Yahya al-Layti died, and “he was the leading fagih while alive
and he would have been consulted were he not dead.”'*® The accuracy of these dates
1s important to confirm, due to the comparison and contrast of these two cases and the
final decisions made in them. The 1nitial case ended in the convicted blasphemer
being stabbed to death, while crucified, following the Maliki legal doctrine of salb,

while in the case that followed the accused was acquitted.'*”’

However, other confusion does appear in attempting to determine the specific dates of
the trials. ‘Iyad refers to the case of Harun b. Habib, stating that it occurred after the
case of Yahya ibn Zakariya al-Hassab. It is still possible to argue against this view,
when considering that ‘Abd al-‘A’la b. Wahb, one of the fugaha’ who was consulted
during Harun b. Habib’s trial, was dismissed by the amir from the role of being a
Jaqih mushawar, following the trial of Yahya ibn Zakariya al-Hassab. Also, adding to
the confusion of dating the trial, Fierro states that the available information that refers
to the chronology of the gadi under ‘Abd al-Rahman 11, offer conflicting dates. Some
sources cite Sa’id b. Sulayman al-Balluti as having had two terms of office. The first
was from 208a1/823Ap to 209aH/8244p and the second was from 220an/835aD until
237aH/851AD. He died in 237a1/851ap. However, other sources cite his second term as
a qadi to start in 234an/848ap. Other confusion occurs in the sources that cite
Muhammad b.Ziyad, a gadi in case of Yahya, to be the last the gadi under ‘Abd al-
Rahman II, whereas other sources cite Sa’id b. Sulayman al-Balluti as the successor
of Muhammad b.Ziyad. Added to these problems in establishing the time factors,

Ficrro makes another valid point:

"9 Fierro, Isabel, op.cit.,, pl10-pl11].

% 1bid., in footnotc 34 on pl11.

'“% There are other similar cases throughout al-Andalus where the person found gutlty of blasphemy
was punished by being crucified alive, and then stabbed to death. Other cases involving the crucifixion
penalty was that of the false portrayal by a person, stating himself to be prophet. This also occurred
under the reign of *‘Abd al-Rahman II. 1bid., in footnote 35 on pl11.
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To this chronological confusion 1s to be added the fact that in no account
of the two trials reference is made to the precedent established by the
other. This is rather odd : even having in mind that in Islamic law a legal
opinion does not constitute a binding precedent, it is hard to imagine that
the fuguha’ who disagreed with Ibn Habib’s opinion would have missed

such an opportunity to attack his obviously biased reasoning and stress his
contradictory attitude.'**

Exactly the same as in the case of Yahya ibn Zakariya al-Hassab, all of the fugaha’
selected to be consulted for their legal opinions on Harun b. Habib, were from the
Malikis madhhab. Having said that, and although the content of the faarwa were
recorded, nonc of them present any reference to a recognisable Maliki authority.
Although the recorded references have been abridged, 1t is still noticeable that even
after any abridgement, there should still remain a certain level of Maliki doctrine in a
fatawa relating to any given case. What also seems incredible in the recordings of this
case is the point that this thesis aims to highlight. The obfuscated confusion when not
defining each crime as a specific, separate category, can be seen to easily blur one
crime into another. As can be seen in the fatawa of these two cases:

As a matter of fact, no mention is made of any specific case of blasphemy,
which could constitute a precedent. The cases mentioned by Ibrahim b.
Husayn b. Halid deal with accusations of bid’a, zandaga and apostasy:

apparently, the line between these offences and that of blasphemy was not
clearly drawn.'® [Italics from the original text.]

The case involving the accusations of bid’a, (innovation) was that of Sabig, as
referred to above. He was accused of attempting to introduce some ‘offensive
innovations’ into Islam, due to his interests in kalam (general discussion) and jadal
(academic debates).'*** His was sentenced to be repeatedly flogged until he repented.
The case involving the accusation of zandaga involved Malik b. Nuwayra, who was
accused as being an ‘apostate’ — and not a zindiq. His case followed the Prophet’s
death, as Nuwayra was accused of referring to the Prophet as sahibu-kum (your

master) as opposed to sahibu-na (our master). Through using this phrase, he was

believed to have intcntionally ostracised himself from the Islamic ccommunity..1205

This 1s another very clear example of where a blurring of the crime’s definition, easily

292 Ibid., p112
1203 .
Ibid., p111

¥ Ibid., in footnote 37 on p111. Also see Al-Qurtubi, Muhammad b. Waddah (d.287AH/900 AD),
Kitab al-bid’a, ed. And trans. By Maria 1. Fierro, Madrid, 1988, p62-63 and p322-323
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crosses over the border from one category of the ‘crime,’ into a different category for
the ‘accusation’. Here, the crime was considered to be zandaqga, and the perpetrator

was named as an ‘apostate’.'*

The members of the fugaha’ who strongly adhered to the death penalty, emphasised
that the words of Harun b. Habib must be taken in their literal meaning, as they are
not open to any broader, alternative interpretation. Even ‘Abd al-Malik b. Habib
recognised this dilemma, and declared in his decision that, should his brother’s words
be taken literally, there would be no doubt that he would be put to death, as the words
would fall within kufr (unbelief). However, the fugaha’ who promoted the death
penalty, supported their decision to take words literally, even to the extent that when
someone simply hinted in a subtle remark against God, then the “implication 1s like an
open declaration (al-ta’rid ka-l-tasrih).umThe members of the fugaha’™ whose wished
to deliver an alternative penalty had the choice of either imprisonment, flogging or
both of these methods of discipline. They presented the opposite understanding of the
words used. They argued that there was always a possibility of interpreting the words
in a good, non-detrimental meaning and, hence, with the existence of such a valid

interpretation, thc death penalty could not be applicable in this case. This would

clearly have been the position held by ‘Abd al-Malik b. Habib, the brother of the

accused. '?"®

The main point to expand on in detail, in the case of Harun b. Habib, is the potential
link between the fatawa decisions that were made. It 1s argued by ‘Iyad in his account
of the case, that on writing their fatwa, the fugaha’ were already aware of the content
of the farwa by ‘Abd al-Malik b. Habib. This could be due to A) either the ‘amir,
having already consulted ‘Abd al-Malik b. Habib for his comments on the case, the
fatwa judgement could then have been made known to the other fugaha’ , by using it
as a point of reference, or B) previous to the written completion of the fatawa, there

could have been a meeting of all the fugaha’ mushawarun, (although this meeting has

29 Ibid., in footnote 38 on pl11

'2% 1bid., in footnote 38 on pl11

1207 1bid., p112

1208 “The account given by the sources is abridged : Ibn Habib probably started by not contemplating
any punishment for his brother; when he realised that all the other consulted fugaha’ saw it necessary

to punish him more or less severely, he was forced to include punishment in one of his fatawa.” 1bid.,
in footnote 40 on pl112
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not been recorded). During such a meeting, the different opinions on the relevant
punishments to be offered could have been discussed amongst them all, so that the
finalised decisions taken would have had some consistent support. However, what

becomes apparent in the final decisions stated within the fahwa by each faqgih, is that :

it 1s clear 1n the preserved account that the opinion of each fagih was
influenced by that of the rest, in the sense of providing arguments to
counteract those put forward by the others and 1n the sense of introducing
nuances in their own positions. It 1s also worth pointing out the role of the
amir : his 1s the final decision and the fugaha’ try to influence him in

different ways; ‘Abd al-Malik b. Habib even resorts to ‘threatening’
him 1209

Further assessment of the words that Harun b. Habib used and which created the
accusations of blasphemy, also raise some interesting points in the analysis of the
case. The first accusation was based on the interpretation of the words uscd to be an
insulting remark against Islam, in suggesting that Christians and Jews are in a better
status than Muslims. However, in reference to the ‘when and the where’ this was
stated, Isabel Fierro suggests that “Even if the place is not specified, he was clearly
referring to al-Andalus and to Ilbira more specifically.”'*'° This can be based on

certain factors that existed around that time during the reign of al-Hakam I, who was

the father of ‘Abd al-Rahman I1I.

Al-Hakam I had appointed a Christian to collect in the tax payments, and the amir had
contributed one thousand dinar that had been gathered in the province Ilbira. At the
beginning of the reign by ‘Abd al-Rahman II, a delegation representing Ilbira
requested from him that the tax collection undertaken by a Christian'*'' should be
cancelled. In doing so, their protests led to some fighting with the amir’s troops.

These circumstances led to some strongly held resentment against the dhimmi (non-
Muslims allowed to live in the Islamic community, by paying the jiyza tax) who had
been elevated as being equals or placed on a higher status, by the amir. It could be
argued that these words expressed by Harun b. Habib were more a reflection of those

general circumstances surrounding the Muslims, and was therefore a verbal attack

2% 1bid., p112

210 1hid., p113
1211t is interesting to note that the Christian who collected these taxes was eventually sentenced to

death. Some sources argue that the execution occurred under the reign of al-Hakam I, whereas other
sources argue it occurred under ‘Abd al-Rahman II. See ibid., in footnote 43 on p113
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against the amir and his polices. However, if this had indeed been the case, “It is then

surprising the benevolence shown to him by ‘Abd Rahman | It

In reference to the second accusation against Harun b. Habib, when he referred to God
as being the cause of his 1llness, and that his suffering could not be compared to any
other punishment that another person had to endure, these comments were taken to be
an outrageous attack on God’s justice. It should be noted that Harun b. Habib was
very interested in kalam, and within kalam there were discussions on the role of
God’s responsibility for evil and God’s level of justice. Also, during the time of ‘Abd
al-Rahman II’s ruling as amir, there had been a gradual introduction of kalam into al-
Andalus. These factors seem to present some valid circumstantial evidence to picture
the surrounding context that may well have, at least, induced the ideas of the content

to his comments which were expressed.

Having assessed the limited amount of information that is available and relevant to
both these cases, it becomes clear that what is available can become somewhat
confusing, due to the different suggestions that are presented from different sources.
These different views include the date of the trial of Harun b. Habib, and the selection

of certain fugaha’ in the second case assessed here. However, with these problems
taken into consideration, it is still possible to assess the reasoning behind the farwas
that were delivered in these two cases. This is a very important task to do in this

present research, as it will aid some understanding as to why such legal sentences

were included in the content of each furwa.

Any accusation of blasphemy against a Muslim would have been dealt with directly
by the amir. Yahya ibn Zakariya al-Hassab was sentenced to prison by the amir, and
although Harun b. Habib was sent to prison by the gadi of Ilbira, the gadi left the
control of the actual trial to be undertaken the amir. The manner in which both of the
cases were dcalt with is summansed by Fierro as ;

It is the amir who personally asked for the legal opinions of the fugaha’,
including among them the gadi of Qurtuba, who acted not as a gadi but as
another fagih. Those fugaha’ are fuqaha’ mushawarun, i.e. jurists selected
among their class as worthy of consultation by the gadi or by the amir.
The fugaha’ mushawarun in the cases studied are undoubtedly named by

212 1hid,, p113
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the amir himself, not by the gadi. They are Malikis and their ihtilaf does
not seem to be determined by any specific tendency within the Maliki
school : 1t springs out of their personal reasoning and interpretation of a
shared body of doctrine. In one of the cases studied, the consultation takes
place 1n a maglis, where the amir is represented by the sahib al-madina; in
both cases, the amir has the fatawa issued in a written form. The amir, on
the basis of these fatawa, makes his own choice and takes the decision as
to which sentence is to be applied to the accused. This choice is not

determined by the fact that a majority of the fitgaha’ supported the chosen
sentence. '

This latter point is highlighted in the very fact that in the case of Yahya ibn Zakariya
al-Hassab, threc of the five selected fugaha’ who were consulted for their legal
advice, together with the gadi, all came to the conclusion that the death penalty was
not applicable 1n his particular case. However, the amir chose and delivered the death
penalty, supported by only two of the consulted fugaha’. In the case of Harun b.
Habib, 1t 1s not known how many of them supported the farwa decision that was
against the death penalty, provided by ‘Abd al-Malik b. Habib, the brother of the

accused. The amir chose the same verdict, opposing the death penalty.'*"

A very interesting possibility to explain the general situation surrounding both of
these cases, was related to by Ibrahim b. Husayn b. Halid. As stated above, he was
rather concerned that a letter should be written to the ‘East’ (al-mashrig), to request
some sound legal advice in reference to the Harun b. Habib case. It is possible to
explain the reasons behind this search for outside advice, as it implies that Ibn Halid
perceived the ‘East’ to be of a far higher and established authourity in jurisprudence
affairs, than those that operated in al-Andalus. He, most probably, was referring to
Medina or Egypt, as being the ‘East,’ as those where the standard locations where the
Andalusian fugaha’ had trained and specialised in their knowledge of law. Thus, “it
shows, therefore, that during the reign of ‘Abd al-Rahman 11, the Andalusian figaha’

had not reached complete confidence in their skills.”'*"> However, that is just one
manner of interpreting the reasons why such a suggestion was put forward. It becomes

more intriguing to further the investigation, to discover other valid reasons that go a
little further into the question of why the legal sentences that were delivered in these

cascs differ. As Fierro argues :

D 1bid., pl114-115
'214 Ibid., in footnote 51 on p115
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But there 1s another possible interpretation of Ibn Halid’s words. Taking
Into account that the accusation was of blasphemy and therefore
considered to fall within the competence of the amir, could Ibn Halid not
be 1mplying that the Umayyad amir (whose legitimacy could be
questioned) was not the appropriate authority to handle such a case? If this
interpretation 1s correct, Ibn Halid’s suggestion can be considered as a
very rare Instance of some intellectual activity on the part of the
Andalusian fugaha’ on the question of thc Umayyad’s legitimacy to their
power in al-Andalus.'*'°

It 1s of great interest to assess the final verdicts that were pronounced in both cases, as
although both cases were of the same accusations of the acts of blasphemy having
been undertaken, the dénouement of each trial differed quite dramatically. As Fierro

indicates, al of those involved in these cases were already aware of the possible legal

sentencing. Hence, as she explains:

In both Yahya’s and Harun’s cases, it is taken for granted that the
accusation of blasphemy may lead to the death penalty: a) because the
punishment of blasphemy is that of the Muslim who falls into kufr (Ibn
Habib);b) because al-atar al-muhkama wa-I-sunna al-madiya contemplate
the death penalty for blasphemy together with murder, apostasy and
brigandage (Sa’id b. Sulayman al-Balluti); c¢) because the punishment of

blasphemy 1s one of the hudud (Ibn Habib, Ibrahim b. Husayn b.
Halid)."*!

She also states that in the reports of these cases, that “No Maliki authorities are
quoted.”'*'® She argues that for the fugaha’ (Islamic jurists) who sought for the death
penalty, they defended this penalty due to the fact that the words of the accused had to
be taken literally. For these reasons, the perpetrator had insulted God, together with
the fact that “the intention (niya) of the offenders should not be taken into account nor
any harmless interpretation be permitted.”'*'” However for the fugaha’ who were
inclined to offer a more minor, disciplinary penalty, both the intention (niya) and the
word’s interpretation were a vital point to focus on. The defence case argued that if
the words used were taken literally and considered to be blasphemous, then “the only

way to escape capital punishment was to insist that they should not be considered as

I Ibid., p115
1216 .
lbid., pl15
1217 Fierro, Ibid., p115
218 1bid., p115
"9 1bid., p115-116
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evidence of unbelief.”'*%" Here, concerning this legal position, Fierro raises the very
important point that:

It 1s worth recalling the existence in Islam of a tendency to leave the
judgement of matters of unbelief to God and not to man.'**!

The fugaha’ against the death penalty presented their defence on these grounds:

a) the intention of the accused had not been to insult God (Yahya was
joking; Harun was 1ill and out of his mind) ; b) the words were
ambiguousand therefore not only could — but should — be interpreted in a
harmless way. %

6.6 Inconsistencies by the Same Jurist in Both Cases.

Fierro suggests that so far, there is nothing in particular that strikes as being
surprising. However, what does become shocking and inconsistent in both cases, and
“what 1s really interesting in both cases is that one of the fugaha’ , ‘Abd al-Malik b.
Habib, played a different but decisive role in each of them.”'?” She argues that his
Inconsistency could be due to having convicted and put to death Yahyi, as a
blasphemer, whereas the other case involved his brother, whose life he was

determined to save. His inconsistency was manifested in the difference of opinion that

he had stated in each fatwa that he delivered in each case. For Yahya, ‘Abd al-Malik
b. Habib condemned him to the cross, by stressing his personal “pain and outrage for
God’s sake, going so far as to weep.”'** However, in the case for his brother, he had
minimised any direct attack against God in the words used by Harun. Further than
that, he also complained about being intimidated by the other lawyers, to even accuse
“them of being jealous of his success and prestige,” while he went “so far as to
present the amir with the choice of being ‘with me or against me’.”'** It is quite
possible that he did not fell completely confident and secure to clear his brother, as
Harun’s case 1s likely to have occurred after Yahya’s case. To strengthen his defence,
"Abd al-Malik b. Habib argued that the witnesses against his brother did not fulfil the

necessary legal requirements, and he also emphasised that:

1229 Ibid., p116
'221 1bid., in footnote 55 on p116
1222 1hid., p116
25 1bid., p116
1224 Ibid., p116
1225 1bid., p116
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the behaviour of the gadi of Ilbira had been dictated by his hatred of
Harun; that the fugaha’ consulted were all of them driven in giving their
fatawa by their envy and jealousy of his prestige....... For all his efforts,
the impression remains that his position must have been weak and had he

not counted beforehand on the amir’s support, Harun’s fate might well
have been crucifixion.'**

Concerning both of these cases, not one of the fatawa issued by the fugaha’
mentioned any previous case(s) of blasphemy that had occurred either in Al-Andalus
or anywhere else. This meant that there were no available cases to be used as
precedent for the legal decisions.'*” What is also important to reiterate now, as
mentioned earlier, is that any cases that were referred in the farawa :

The cases quoted are of zandaga, innovation and apostasy and that this
seems to point to the lack of a clear line drawn between these offences and
that of blasphemy.'**®

To expand this very point, another factor cmphasises an obvious inconsistency in the
legal decisions for :

......two cases of blasphemy taking place one after the other, probably in
the same year (237aH/8514aD) and there is no mention of the decision taken
or the fatrawa issued in the first in whatever of the two is the second.

Both cases were identical, with the same accusation of the same crime, so the
‘inconsistency’ means that the decision of the first case was not taken as being
precedent for the second case. Fierro states “in the first in whatever of the two is the
second” in her reference to the confusion of the dates the trials were held on. Both
cases exist, but the chronological order of when they occurred, differ in the sources

reporting them.

Conceming the 1ssue of using court cases as a precedent in later cases, “the two cases
studied here were used by gadi ‘Iyad and by al-Wansharisi in their exposé on the legal
doctrine on blasphemy.”'**” What is of interest to note, is that the case of Harun b.
Habib 1s also used 1n some legal literature that was written many years after these
cases were held. The literature questions whether the words he had stated could be
strong enough to present the death penalty from a Shari’ah court. Although the final
"% Ibid., p116

‘27 1bid., p116
1% Ibid., in footnote 57 on pl16
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decision for Harun b. Habib was being acquitted from the crime, Fierro argues that the
legal decisions on such accusations changed in following generations of Islamic

jurists. This very point highlights the fact that legal decisions stated in farawa that
judge and conclude one crime, are not unquestionable and unalterable in the decisions
to be taken in future cases, that involving the same crime. For example, she declares
that there i1s a strong argument that is made to promote the legal sentencing of ta’zir,
(or ta’dib — discretionary punishment) to be used in cases of blasphemy, as opposed to

categorising the crime within al-Hudud :

Halil b. Ishaq states in his Muhtasar that it is uncertain whether the words

‘During my 1llness I have suffered so much that even if I had killed Abu
Bakr and *Umar, I would have not deserved such a punishment’ are to be

punished by death or by ra’dib, which shows that later generations did not

agree on the soundness of the decision taken by the Umayyad amir on the
authority of Ibn Habib’s fatwa.'** [Italics placed in for

emphasis]

The three main legal sentencing procedures in Shari’ah, which are gisas, ta’zir and
hudud, will be discussed much further in Chapter Two, to establish the crimes each
system deals with and the relevant punishments related to each crime. It is suffice to
mention them here, as this places them in a court-case context to present the
difference of jurist’s opinions, on whether to use one punishment process or another
with the crime of blasphemy. To establish whether the ra’zir sentencing process is

more approprniate for dealing with apostasy and blasphemy rather than al-Hudud, is

one aim that this thesis aims to resolve.

6.7 Concluding Remarks on Both Case-Studies.

Fierro states that, apart from these two cases, there are no other reported cases that
involve the accusations of blasphemy against Muslims during the Umayyad period.
The research by E. Lévi-Provengal promotes the idea that Yahya's case occurred
during the time of the Mozarab ‘martyrs’ movement in 235a1/850ap.'*! It becomes

apparent that the importance to focus on the words used by Yahya, and to then

denounce him, make sense when considering the current atmosphere in Qurtuba at

'*2 Ibid., on p117
'“9 1bid., on p117
‘> Ibid., on p117
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that time, due to the presence of the Christian blasphemers’ there. These Christian
‘martyrs’ had the sole aim, “to insult the God of the Muslims and His Prophet.”'**

Such open activity of blasphemy, would have created a great sensitivity amongst the
Muslims, regardless of whether it came from members of the dhimma or from other
Muslims. The perpetration of this misbehaviour may well have caused a counter
group, 1n the form of a ‘lobby,’ as it were, who worked towards establishing a rather
harsh punishment for those found guilty of blasphemy against Islam. Fierro argues
that, had this been the case, it was also quite likely that ‘Abd al-Malik b. Habib had
been the lobby’s spokesperson in Yahya’'s case. Therefore, “The amir’s support of Ibn
Habib’s farwa was then due not only to the influence the latter had on him, but also to
the fact that he was under pressure of that ‘lobby’.”'%’ Fierro also postulates that the

action undertaken by the fugaha’ who opposed the death sentence for Yahya :

can be explained in two ways, that are not mutually exclusive: they did
not bend to the pressures of the moment, but were faithful to the notion
that matters of belief are not to be judged by man; they resented Ibn
Habib’s influence on the amir and their farwa was a way of expressing
that resentment by opposing him, the doctrinal issue involved being of no
real importance. That hatred, envy and jealousy existed among the
fugaha’ of Qurtuba of the time is clearly shown by the sources.'?*

These circumstances and the situation at that time, may well have led the fugaha’ who
had been ‘defeated’ in Yahya’s case to await their time to then take ‘revenge’ against
the ‘triumphant’ Ibn Habib, who had won the last case. Therefore, to be chosen to act
as his ‘opposition’ on the same decision panel, in the next legal case:

Harun’s accusation must have been considered as too good to be true,

especially if the ‘lobby’...... existed. In this context, Ibn Habib’s success

In saving his brother from death against so many odds gives us the
measure of his influence on the amir.!*

There 1s also evidence which supports the use of ta’zir (or ra’dib — discretionary
punishment) to have been used in these sentencing of both of the cases. The amir

assessed the decisions made by the fugaha’ in each farawa delivered and then, under

'*32 Ibid., on p117
' Ibid., on p117
‘24 1bid., on p117
'%33 1bid., on pll7
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his own discretion, announced the final penalty to be delivered. One was the death

penalty for the convicted blasphemer, the other was the acquittal of the case.

Whether the final judgements taken and the sentences that were delivered are
considered to be dubious, or questionable, is somewhat irrclevant to the discussion at
this point. What is important, however, is that the decision process of raz’ir was used.
This presents a very strong argument against the Islamic jurist’s suggestion that the
crimes of blasphemy and apostasy can only be dealt with under the process of al-
Hudud. The final decisions taken in these two cases present enough evidence to show
that there was no consistency in the judgements made, because the five fugaha’
involved, differed in their opinions as to th¢ most appropriate final sentence that
should be delivered. Even after making their own farawa punishment decisions, the
‘amir made his own final decision, after referring to the five statements that were
made by the junsts. The very process of ta’zir, also referred to as ta’dib, can be
undeniably seen to be used here, with the amir’s discretionary punishment having
being taken after assessing five legal opinions on each case. It can easily be argued
that there was not an unalterable set of rules in the Maliki Shari’ah decisions that
were utilised here, where the gadi (judge), or the amir in these cases, would not have
been able to intervene with and change the judgement, being based on their own

independent discretion. This is indeed, what the qadi did, using ta’zir.
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CHAPTER SEVEN

7.0 THE CASE OF MAHMOUD MUHAMMAD TAHA

7.1 Introduction.

Mahmoud Muhammad Taha, was convicted of the crime of apostasy and executed on 18
January 1985. A background will be presented of the circumstances leading up to the
case, while questioning the authenticity of the conviction for such a crime. Identifying
legal procedural errors will assess whether President Ja’far Mohammed al-Nimeiri had
misused both the Sudanese legal system and Islamic Shari’a law that deals with hadd
crimes (crimes and punishment mentioned within the Qur’an). The conclusion discusses
whether al-Nimeiri manipulated the law for a political motive, as opposed to his
upstanding respect for the religion of Islam and his defence of Islamic Iman (Faith). The
Chapter will seek to answer whether Taha actively propagated for an Islamic revival
throughout his life, or whether there is any truth in the court’s conviction and death

sentence, based on Taha’s supposed ‘insults’ and ‘repudiation’ of Islam.

Mahmoud Mohamed Taha, a qualified engineer by profession, was one of the founders
and became the first leader of the Sudanese Republican Party or the Republican
Brotherhood (Ikhwan Jamhouriyyeen '**°) in October 1945. The party is also referred to
as the Republican Movement or the Republicans.'*’ The Republicans main aim was to

work towards independence for the Sudan as a republic, away from the control held by

1238

Egypt and the British colonial rule.”*”" In 1946, Taha had been imprisoned twice by the

'23¢ Fluehr-Lobban, Carolyn, Islamic Law and Society in the Sudan, 1987, Frank Cass and Company
Limited, London, England, p.274. Also see O’Sullivan, Declan, ‘The Death Sentence for Mahmoud
Muhammad Taha: Misuse of the Sudanese Legal System and Islamic Shari’a?’ in The International
Journal of Human Rights, Frank Cass Publishers, September 2001, Vol., 5, No.3, Autumn 2001, p45

‘7 An-Na’im, Abdullahi Ahmed, 1986, ‘The Islamic Law of Apostasy and 1ts Modern Applicability : A
Case From The Sudan’ in Religion, Vol. 16, p.204. Also scc Mayer, Ann Elizabeth, Islam and Human
Rights : Tradition and Politics, Pinter Publishers, London, (and also published by Westview Press Inc.,
Colorado, USA) both in 1990, p.182. Also see Arzt, Donna E., ‘Religious Human Rights in Muslim States
of the Middle East and North Africa’ in Religious Human Rights in Global Perspective: Religious
Perspectives, 1996, John Witte, Jr. and Johan D. van der Vyver (eds.), Martinus Nijhoff Publishers,
p-387-454. This is also an article in Emory International Law Review, Volume 10, Number 1, Spring 1996,
Emory University School of Law, Atlanta, Georgia, USA and can be found on the internet webpage

on: http//www.law.emory.edu/EILR/volumes/spring96/arzt.html.

1238 Warburg, Gabriel, Islam, Sectarianism and Politics in Sudan Since the Mahdi yya, Hurst and Company,
London, 1993, p160. An-Na’im explains that “In the 1940’s, some of the Sudanese nationalists were
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British colonial administration, on account of his political activities. The second term of
his incarceration lasted for two years and during this time Taha developed his concept of

understanding Islam and the idea of the Islamic revival through the evolution of certain

aspects within Shari’a.

He maintained these ideas once he was released from prison in 1948, and he also based
his views on how to practice salat (daily prayer), on the same manner in which the

Prophet Mohammad had personally chosen to worship.'** In the preface of Taha’s work,

The Second Message of Islam, translated by Abdullahi Ahmed An-Na'im, this point is

also raised as :

It was during this second term of imprisonment, and the subsequent period of
self imPosed religious seclusion (khalwa) in his home town Rufa’a, that
Ustadh'**® Mahmoud (Taha) undertook the rigorous program of prayer,
fasting and meditation that led to his insights into the meaning of the Qur’an
and the role of Islamic law.'**!

Added to this, for a further explanation, in his work Rasa’il wa maqalat Taha describes
the reasons for his choice of seclusion after leaving the prison, by stating:

Do you think I went into seclusion seeking knowledge (ma’rifa)? No, by
God. Definitely<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>