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The previous chapter contended that mistake has been narrowly construed by the Court of 

Appeal. The remainder of the thesis will explore whether this approach is necessitated by the 

statute, or alternatively whether there is scope to interpret mistake more extensively (and if 

so, how). This primarily depends upon the meaning and effect of the statutory provisions. 

Before engaging in a detailed analysis of the relevant provisions, it is important to outline the 

objectives of the LRA 2002; after all, these ambitions underpin the statute and provide a 

useful  albeit not definitive  

this chapter is therefore to identify the aims which were attributed to the LRA 2002 by the 

Law Commission. 

The statute is primarily designed to create a largely comprehensive and accurate register 

which purchasers can rely upon to depict the state of a title; in turn, the volume of extraneous 

title investigations can be reduced, expediting the conveyancing process. This enhances the 

transferability of land and may pave the way for the introduction of e-conveyancing; here, the 

disposition and registration of interests in land occurs simultaneously as part of an online 
82 The Act also seeks to 

achieve a number of additional objectives; for instance, the influence that unregistered land 

principles exert over the registered land system should be limited. It will be argued that the 

Act is unable to realise many of these objectives in their most absolute form. In part, this 

stems from issues of practicality, something which has impeded the progress of the envisaged 

e- 83 However, it can be predominantly attributed to the 

with certain objectives. In particular, there is a conflict between the aims of enhancing 

register comprehensiveness and retaining overriding interests. Ultimately, this reflects the 

fact that the LRA 2002 is designed to navigate tension between competing policy objectives; 
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it represents a compromise between the interests of proprietors, transferees, and interest 

holders, and does not engender the maximum level of purchaser protection.  

Key statutory objectives will be examined in turn.  
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The Commission also sought to orchestrate an e- 123 However, the 

realisation of this objective has been significantly compromised by concerns surrounding its 

practical viability. Arguably, this should be cautiously welcomed as the project may give rise 

to a series of difficulties, not least the increased risk of fraud. It is submitted that the 

Commission adopted an overly idealistic view of how quickly such a transition could be 

to be reviewed with the passage of time.  

 

At its core, e-conveyancing requires that the creation, disposition, and registration of 

proprietary interests should be conducted online; paper dealings with land are abolished in 

favour of a totally electronic system.124 Ultimately, it was envisaged that the completion and 

registration of transactions would occur simultaneously, so as to eliminate the registration 

gap.125 This is the gulf which presently exists between the transfer and the registration of the 

transferee as proprietor. The Commission described e-
126 

127 

namely that all conveyancing would take place via a prescribed form of electronic 
128 

registration as part of a single process.129 

 

However, in practice, e-conveyancing has failed to garner sufficient momentum. In 2011, the 

Land Registry declared that it had suspended the project, not least because e-conveyancing 
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could inadvertently exacerbate the risk of fraud.130 It also noted that conveyancers may need 

to provide e-signatures on behalf of clients, something which could give rise to practical 

difficulties.131 The Commission has accepted that the envisaged timeframe for implementing 

e-conveyancing was unduly optimistic; in its 2016 Consultation Paper, it conceded that 

time. We feel that for electronic conveyancing to become a reality it is necessary to step back 
132 133 Again, this 

illustrates that the statutory objectives cannot be absolutely achieved  here, pragmatism 

dictates that the initial aims may need to be revised.  
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145 Elizabeth Cooke, Land Law (3rd edn, OUP 2020). 
146 , Land 
Registration and Title Security in the Digital Age: New Horizons for Torrens (1st edn, Routledge 2020) 16. 
147 Cooke (n 95) 102. 
148 Dixon (n 146) 16-17. 
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Fitzwilliam asserts that the statutory magic of section 58 is limited in cases involving void 

dispositions; the new proprietor is not the absolute beneficial owner but a bare trustee. This 

position is supported by Hill Smith, who contends that section 58 effects a separation of the 

legal and equitable titles.181 He acknowledges that legal and beneficial entitlements are not 

inherently segmented. As Lorde Browne Wilkinson ruled in Westdeutsche

entitled to the full beneficial ownership of money or property, both at law and in equity, does 

not enjoy an equitable interest in that property. The legal title carries with it all rights. Unless 

and until there is a separation of the legal and equitable estates, there is no separate equitable 
182 

to the equitable title; the provision fails to explicitly recognise its existence, suggesting that 

registration treats legal and equitable entitlements in a different manner. On this view, 

registration simply orchestrates a transfer of legal title, with statutory vesting not extending to 

equit

the Westdeutsche judgement. Lorde Browne Wilkinson stipulates that the legal title is 

accompanied by all corresponding rights unless the estates are specifically separated. The 
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transfer of legal title can effectively convey the beneficial interest to the transferee in the 

need for section 58 to explicitly refer to the equitable interest; the legal title vests absolute 

beneficial ownership as a general rule. This sentiment is well captured by Lees, who argues 

section 58 is not so much irrelevant as to equitable title, but merely silent, and therefore 

does not require us to conclude that where a disposition is void the equitable title is held on 
183 Read properly, section 58(1) thus 

indicates that registration is constitutive of absolute beneficial ownership unless the parties 

explicitly create a trust. Indeed, the Law Commission notes that section 58 only refers to the 

legal estate because there may be some circumstances in which a transferee makes an express 

declaration of trust in favour of another party.184 However, this would be exceptional.  
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Even so, the presumption is not absolute. As the authors of Ruoff & Roper acknowledge, it 

has been fettered by two protection disqualifying exceptions.267 If these exceptions are 

satisfied, rectification will be ordered, illustrating that proprietors in possession do not enjoy 

immediate indefeasibility. Moreover, while the exceptions have not necessarily been liberally 

interpreted, they may not impose the highly exacting threshold which first meets the eye. 

Indeed, if anything, they are vaguely drafted, giving rise to considerable judicial discretion 

and with it, flexibility for the courts to incrementally shape the ambit of the exceptions (and 

by extension rectification).  

 

The second exception is testament to this. It provides that rectification can be ordered against 

proprietors in possession if it would be unjust not to do so. Undoubtedly, this confers 

enhanced protections upon proprietors in possession; the provision establishes that it must be 

positively unjust to refuse to depart from the general rule.268 It is not sufficient that equitable 

considerations support a shift in proprietary entitlements (in other words, it cannot merely be 

just to rectify). Rather, the onus is on the applicant to demonstrate that the status quo is 

unconscionable. This may const

hurdle' must be surmounted to authorise something which is not ordinarily sanctioned.269 For 

Dixon, it imposes a more strenuous burden upon proprietors than the exceptional 

circumstances test; the latter qualifies an action which is ordinarily carried out whereas the 

former permits a course of action which is exceptionally carried out.270 In his eyes, the two 

exceptions operate at different levels of intensity', a position which is supported by the Law 

Commission.271 The authors of Ruoff & 

general policy of the 2002 Act that there is a strong presumption against rectification without 
272  

However, the second exception may not necessarily be incredibly difficult to satisfy. This is 

primarily due to its vagueness; it does not provide any indication as to how unjust should be 

 
266  
267  
268  
269  
270  
271  
272  



 
 

construed. For instance, there is no discussion of the circumstances which could establish the 

necessary degree of injustice. The statute is not prescriptive in this regard, which means that 

the judiciary enjoy significant discretion when it comes to determining which events can 

trigger the exception. While a high threshold is established in principle, its exactingness can 

be materially shaped by the judiciary. Far from rigidly conditioning the scope for 

rectification, the statute therefore designates considerable latitude to the courts. Lees supports 

this, arguing that the absence of a definition has contributed towards an ambiguous and 

piecemeal approach towards title guarantee; there is no authoritative guidance on how unjust 

should be interpreted, affording the judiciary flexibility to adopt a plethora of approaches.273 

If anything, she argues that injustice has often been deemed to arise whenever the former 

proprietor is entitled to the land and wishes to restore the initial proprietary entitlements 

(something which it may appear to be instinctively inequitable to deny).  She likens this to a 

'fluctuating preference for the original owner'.274 In turn, the register may be rectified if the 

disposition) - circumstances which almost always constitute mistakes for the purposes of 

Schedule 4. If this approach is adopted, the pre-requisites for rectification (namely the 

presence of a mistake) could sometimes de facto determine whether it is ordered, with the 

presumption in favour of proprietors in possession playing a more limited and subordinated 

role than was perhaps intended. Once available, rectification is generally ordered. For Lees, 

the statutory silence has allowed the judiciary to develop a broad corrective power, limiting 

title security.   

 

. Baxter v Mannion is 

perhaps the most striking example of how the exception's vagueness can authorise - or at least 

passively permit  an expansive .275 Here, Baxter was registered as 

proprietor on the basis that he had purportedly satisfied the adverse possession requirements; 

however, he had not occupied the land for the duration of the ten-year limitation period prior 

to making his application. In determining that the second exception applied, Jacob LJ 

attributed significant emphasis to whether Baxter was entitled to the land. Given that Baxter 

 
273

 
274  
275  



 
 

make an application to be registered as proprietor. This rendered his application an 
276 In these circumstances, the original owner should 

277 

notification within the required sixty-five-  to operate the 

bureaucratic machinery is a thistledown to Mr Manion losing his land and Mr Baxter getting 
278 Goymour 

posits that this approach is unfaithful to the statute; it essentially stipulates that rectification 

should be ordered in the event of a mistaken registration, despite the fact that the presumption 

is designed to protect proprietors in possession who are mistakenly registered.279 For 
280 However, by 

interpretations as to how the second exception operates. 

 

The prior entitlement approach also manifested itself in Parshall v Hackney.281 The disputed 

erroneously incorporated into the registered titles of both parties, giving rise to concurrent 

registration. Hackney subsequently assumed possession of the disputed strip in 1988. In 

title. Upon discovering this, Parshall applied for rectification of the register, in the hope that 

the strip would be removed fro

issue was whether the title dispute should be adjudicated by reference to the Schedule 4 

rectification provisions or the adverse possession framework. The Court of Appeal 

was held that concurrent registration vests property in two proprietors, albeit mistakenly. At 

this stage, each proprietor assumes the status of the legal owner and so cannot adversely 

possess the property; the doctrine involves tortious conduct blossoming into a superior 

 
276  
277  
278  
279  
280  
281  



 
 

possessory title, whereas here the basis of the occupation is not unlawful. Relativity of title is 

immaterial. Rather, this was a case of two equal concurrent titles, which coexisted in the 

register until one was removed.282 To determine which proprietor assumed precedence, it was 

283 

guaranteed registered title. Mistakes may be made. If they are, the legislation caters for that 

by providing machinery for their correction and for indemnification with safeguards to 

protect the interests of the proprietor in possession and to prevent injustice. That is the 

machinery which has to be used to establish the true title to registered land before any 

question of establishing possessory title to registered l 284 When discussing how the 

was entitled to be registered as proprietor of the disputed land before it can be decided 

whether the right of the proprietor to recover th 285 In other 

words, entitlement to be registered as proprietor of the disputed land was regarded as a key 

carelessness.286  

However, this trend is not universal; rectification is not simply ordered whenever the original 

proprietor is the true owner according to general property law, as evidenced by Walker v 

Burton.287 After acquiring a farmhouse, the Burtons were registered as the proprietors of both 

the lordship of the manor (incorporeal hereditament) and an adjoining fell (which constituted 

waste of the manor). It transpired that the Burtons had been erroneously registered as 

proprietors of the incorporeal hereditament; the lordship had either been extinguished or 

passed to the Crown, such that there was no title for the Burtons to acquire. It followed that 

 mistaken. However, rectification 

was not merely ordered on the grounds that the Burtons lacked a valid entitlement to the fell. 

Rather, a broader range of factors were considered, namely that the Crown had displayed no 

 
282  
283  
284  
285  
286  
287  



 
 

desire to assert title against the Burtons.288 Neither did the Appellants possess a valid claim to 

the Fell.289 As such, the deregistration of the existing proprietor would not necessarily 

culminate in a new application for proprietorship, instead consigning the fell to an 
290 

fell (this was evidenced by the time and funds which had been invested into procuring 

improvements and discouraging harmful practices).291 If anything, it was held that it would 

be unjust to modify the register, notwithstanding the fact that the Burtons did not constitute 

the true owners according to unregistered land principles. For Dixon, the case illustrates that 

original owner entitlement alone cannot satisfy the second exception; rather, the facts must 

illustrate that the perpetuation of the existing arrangements would create a specific 

injustice.292 

-contained guarantee of title into which pre-registration 
293 However, Walker was a peculiar case which can be 

distinguished from Baxter, in that the true owner had no intention of regaining title. Where 

the opposite applies however, it may seem instinctively unjust to refuse rectification; after all, 

a wrongfully dispossessed owner is being denied the opportunity to reclaim land which they 

may feel a deep affinity for, perhaps because they have developed a profound connection to it 

or require it for socio-economic purposes. A significant loss may be imposed by preserving 

the existing arrangements, which could be unconscionable and so can rationalise the 

outcomes in Baxter. Therefore, the position adopted in the prior entitlement cases is not 

inherently unsupportable. More broadly, the juxtapositions in the case law demonstrate that 

envisaged that such decisions should be made, primarily guided by context as opposed to 

absolute rules. Dixon lends credence to this, noting that the statute merely permits 

rectification in the event of a mistake; it does not stipulate that the courts are required to 

modify the register (or vice versa), thus providing scope to consider whether rectification can 

be warranted by the specific factual circumstances.294 A case-by-case assessment plays a 

 
288  
289  
290  
291  
292  
293  
294  



 
 

295 Neither indefeasibility nor the universal correction of mistakes is prescribed. 

This reflects the nuanced nature of the LRA, which does not succumb to either extreme, 
296 Flexibility and 

responsiveness to individual circumstances is key and this should not be fettered by an 

unduly narrow interpretation of either the rectification provisions or mistake more 

specifically.  

In practice, there are a number of occasions on which the courts have determined that the 

second exception is satisfied. This often occurs when a failure to rectify the register would 

generate an unanticipated windfall for the proprietor. In 

Olympia Homes Limited, the proprietor anticipated that it would acquire property subject to 
297 However, owing to a mistaken omission, the option was not 

registered, placing the proprietor in an advantageous position which it had not bargained for. 

Similarly, in James Hay Pension Trustees v Cooper Estates Ltd, a failure to modify the 

register would have enabled the proprietor to retain a parcel of land which it had not intended 

to acquire at the time of the conveyance (and by extension, obtain ransom payments from the 

former owner).298 Conversely, in Rees v 82 Portland Place Investments, rectification was 

refused for the opposite reason, namely that an unwarranted windfall would not be bestowed 

upon the proprietor.299 Here, the land registry mistakenly failed to register a unilateral notice 

extension (by virtue of a s42 notice under the Leasehold Reform, Housing and Urban 

Development Act 1993). This meant that the respondent was not encumbered by the section 

42 lease extension notice, with the tenant being forced to pay an inflated £1.8 million 

premium to obtain an extended lease. The applicant claimed that the register should have 

been rectified to incorporate the omitted unilateral notice. In determining that it would not be 

especially relevant; a colliery of the land registration provisions was that unregistered 

300 A more material consideration was whether the proprietor would obtain an 

 
295  
296  
297  
298  
299  
300  



 
 

301 This 

was not the case, as the respondent was unable to acquire the superior lease at a discounted 

price (to reflect the potential for a lease extension). Neither did the respondent form the view 

that they would be bound by the section 42 notice. If the opposite had applied, rectification 

would most likely have been ordered.  

While the statute arguably promotes a flexible approach towards rectification, this may be 

undermined by the 

claims.302 

titles may therefore be indefinitely vulnerable to rectification. The Law Commission argues 

that there is a need for greater finality, which may sometimes override the equitable 

considerations favouring the restoration of the original proprietor.303 Unless the previous 

owner remains in possession of the disputed land, the Commission has recommended that 

apply if the proprietor caused or substantially contributed towards their mistaken registration 

through fraud or lack of care. The Commission has rejected the notion that this could prevent 

the registry from adopting case sensitive approaches to rectification claims which advance the 

specific interests of justice. It points to the fact that the rule would be subject to 

qualifications, not least when the original owner remains in possession. As such, title disputes 

could continue to be resolved in favour of the party which purportedly attributes the most 

significance to the land, as determined by the possession proxy.304 An indemnity would also 

be available to the original owner irrespective of how much time has elapsed. However, it is 

not difficult to see how this approach could facilitate the perpetuation of deeply inequitable 

title allocations, simply because of the passage of time. In these circumstances, judicial 

discretion would be stifled in favour of a de facto indefeasibility rule which is entirely at odds 

with the flexible nature of rectification. The proposal should therefore not be adopted.  

Ultimately, Schedule 4 does not substantially restrict the scope of rectification. Undoubtedly, 

the statute seeks to limit the circumstances in which proprietors in possession may lose their 

land. However, this rule is not absolute. If anything, the vague manner in which the 

exceptions to the presumption against rectification are drafted grants the judiciary 
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considerable flexibility to influence the scope for departing from the presumption. The statute 

is not overly prescriptive. It is conceivable that the judiciary could interpret these exceptions 

liberally, something which has been borne out in some of the recent case law. If so, 

rectification may play a prominent role in the English and Welsh registered land system - in 

sharp contrast to jurisdictions which endorse indefeasibility. This is compounded by the fact 

that the statute does not impose any explicit limits on the meaning or scope of mistake. This 

reflects the fact that the rectification provisions may need to be applied to a wide range of 

situations, including peculiar and challenging circumstances which cannot be readily 

anticipated. Flexibility is key to the way that the corrective power operates, something which 

should not be fettered by artificially narrow constructions of either mistake or the 

rectification provisions more generally.  

In the event that rectification is ordered, the registry will ordinarily be expected to indemnify 

dispossessed proprietors. The next section evaluates the impact that the indemnity scheme 

 

 

 

 

 

 

 

 

 

 

 

 

 



 
 

 

The last of the title security provisions relates to the indemnity scheme. Schedule 8 

establishes that proprietors are entitled to an indemnity if they are prejudicially affected by 

rectification.305 The previous owner can also obtain compensation if rectification is 

refused.306 As such, the availability of rectification is an essential pre-requisite for 

indemnification; there is a causative link between the two.307  

 

that proprietors will be able to retain the land which they have acquired. Rather, the statute 

establishes that proprietors can obtain monetary compensation in lieu of mud, ensuring that 

they are not subjected to a financial detriment if they are divested of property.308 In principle, 

by the LRA 2002.   

 

 Schedule 8 does not merely suggest that a broad interpretation of mistake is permissible; it is 

also integral to the title guarantee. While the provision establishes that the title guarantee 

does not necessarily need to manifest itself in land, monetary compensation is the sole 

alternative. Presently, indemnities are only payable where rectification is available; to ensure 

that parties who lose land are compensated, it is therefore important to construe rectification 

in a sufficiently broad manner. This means that mistake should not be restrictively 

interpreted. To achieve this, it is necessary to discard the approach towards voidable 

dispositions which manifested itself in NRAM and Antoine. Indeed, a proprietor who suffers a 

loss due to the rescission of a voidable disposition is presently unable to access an indemnity, 

instead being subjected to a double whammy loss. This is because NRAM states that entries 

cannot retrospectively become mistaken if they were correct at the time of being made; on 

this view, an entry made in pursuance of a voidable disposition cannot be impugned as a 

mistake once the transaction has been avoided. The removal of the entry is therefore not 

governed by the discretionary rectification procedure. Rather, rescission gives rise to an 
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administrative alteration of the register for the purpose of bringing it up to date. This is not 

deemed to prejudice the dispossessed proprietor, meaning that compensation is not available 

in lieu of land. The NRAM and Antoine approach thus fetters the title guarantee which is 

to the title guarantee system itself because it artificially limits the availability of an 

ferences between what are ultimately flawed transactions.309 

It ought to be reconfigured so that an entry recording a voidable disposition becomes 

mistaken once the disposition has been rescinded.  

 

Unfortunately, this is not the only instance in which the courts have undermined the title 

Swift 1st Ltd 

v Chief Land Registrar also threatens to artificially limit the availability of indemnities.310 

Here, a third-party fraudster forged a charge in favour of Swift 1st Ltd which was 

subsequently registered. The registered proprietor of the property  who remained in actual 

occupation throughout successfully applied for the register to be rectified pursuant to a 

consent order. The chargee sought an indemnity. While Patten LJ overturned the Malory 1 

argument, he accepted that the registered proprietor enjoyed a proprietary right to rectify the 

register which was capable of binding subsequent transferees and chargees for value.311 

assumed priority over the subsequent forged disposition. The proprietor of the forged charge 

was deregistered to give effect to this overriding interest. Pursuant to the principle in Re 

Chowood, this loss did not stem from the alteration of the register but rather the fact that the 

title was encumbered by an adverse interest which assumed priority.312 The change to the 

register merely recognised the existing state of affairs.313 As such, the alteration did not 

specifically prejudice the proprietor and so did not amount to rectification. As a general rule, 

indemnities are not available in these circumstances. However, the Court of Appeal ruled that 

proprietors of forged charges are deemed to suffer losses if rectification is ordered, enabling 

them to avail of indemnities.314 Patten LJ relied on paragraph 1(2)(b) of Schedule 8, which 
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forged disposition is, where the register is rectified, to be regarded as having suffered a loss 
315  

 

The judgment is highly problematic for several reasons. Perhaps most contentiously, it 

endorses Malory

amount to an overriding interest. This was also later reiterated in Bakrania.316 This cannot be 

the case, not least because parties are not absolutely entitled to obtain rectification orders in 

their favour. Indeed, even when it is available, courts need not order rectification if there are 
317 This qualification demonstrates that there is no guarantee that 

rectification will be granted in any given case it is a discretionary remedy. The right to 

rectify is non-existent and therefore cannot amount to a proprietary entitlement, yet alone an 

over

irrespective of whether it is presented as an overriding interest or not.318 As he argues, this 

misplaced view that newly registered proprietors should be punished if their registration is 

based on a mistake.319 However, until this approach is overturned, dispossessed proprietors 

may be deprived of indemnities, contravening the title guarantee. It is unclear how long this 

unsatisfactory situation will endure for; while the Law Commission has recommended that 

the so called right to rectify should not be capable of amounting to either a proprietary right 

or an overriding interest, no legislative amendments have yet been implemented.320 

 

alarming. This acted as a get out of jail card in so far that it was used to supply an indemnity 

to an entirely innocent chargee; the provision assumes that innocent chargees who are 

registered pursuant to forged dispositions suffer a loss if alteration is ordered, giving rise to 

rectification. To an extent, this should be welcomed  after all, the title guarantee is 

preserved. However, the provision may be unable to achieve these results on a broader scale, 

making it an unsuitable safety net. As Lees contends, the statutory deeming of loss only 
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applies when the chargee is registered on the basis of a forged disposition.321 It does not 

non est factum or the 

defective execution of the mortgage deed. There are therefore several scenarios in which it 

would be unable to generate an indemnity, exposing proprietors to a double whammy loss. 

Even in cases of forgery, its utility may be limited. The provision only protects good faith 

must directly stem from a forged transaction. However, as Milne argues, there may be cases 

in which a fraudster transfers the property to themselves before granting a charge in favour of 

the bona fide chargee.322 Here, the disposition would not be directly induced by forgery but 

proprietor of the charge to be caught by the presumption of loss, failing which their position 

would be incredibly precarious.323 The approach adopted in Swift therefore presents a major 

 a further demonstration that the courts have 

sometimes distorted the policy of the statute as embodied in both Schedules 4 and 8. This 

ought to be discarded in favour of an approach which is more faithful to the statutory 

provisions governing title security. Indeed, while they do not promote indefeasibility instead 

permitting rectification to play a prominent role in registered land  they do generally require 

that compensation is paid to dispossessed proprietors (subject to limited exceptions).  
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The cumulative effect of the statutory provisions is to establish a qualified form of title 

security, which can be realised in either land or monetary compensation. This is tantamount 

to a non-absolute title guarantee but not indefeasibility.  

 

Arguably, Section 58 engenders limited title security. It would be disingenuous to claim that 

the provision confers no protections upon registered proprietors at all. If anything, it 

represents an improvement on its predecessor, establishing that registration is the source of a 

days in which the register would be automatically adjusted to reflect the unregistered land 

position. The provision also confers absolute beneficial ownership upon proprietors; it does 

not simply bestow a bare legal title which can be lost by virtue of an indemnity precluding 

alteration. However, beyond this, the provision does little to protect proprietors; crucially, it 

does nothing to insulate proprietors from rectification.  

 

consult Schedule 4. An initial examination of the provision may create the impression that the 

LRA 2002 engenders profound title security, not least because there is a presumption against 

rectification where proprietors in possession are concerned. The opposite applies when the 

proprietor is out of possession. Nevertheless, beyond establishing these broad principles, the 

provision does not adopt a prescriptive approach towards rectification. This is best 

which a) amount to mistakes and b) would render it unjust to refuse rectification. Rather, 

these matters can be resolved on a case-by-case basis, reflecting the fact sensitive and flexible 

nature of the rectification doctrine. To claim that the statute necessitates a narrow 

construction of either mistake or the rectification provisions more broadly would therefore be 

misplaced.  

 

 

 

 

 



 
 

 

 
 

 

 

 



 
 

 

 



 
 

 

 

 

It is important to firstly explore whether omissions are capable of being construed as 

mistakes. A detailed analysis of the priority rules would be superfluous if other provisions of 

the statute expressly preclude an omission from forming the subject of a rectification claim. 

Ultimately, the statute does not impose any such prohibitions; if anything, it endorses the 

notion that mistakes are not limited to positive actions or commissions.  

 

Schedule 4 does not explicitly categorise omissions as mistakes. Neither does it expressly 

prevent omissions from being susceptible to rectification. As a term which is left undefined 

by the statute, there is every possibility that mistake could be interpreted sufficiently broadly 

to encompass both omissions and positive conduct. Other elements of the statute are receptive 

towards this possibility. Schedule 8 provides perhaps the clearest indication that omissions 

should be included within the remit of mistake. To qualify for an indemnity, claimants must 

324 Unlike Schedule 4, the provision more particularly 

325 This indicates that omissions 

from the register can constitute mistakes. It is peculiar that Schedule 8 provides details about 

how rectification's prerequisites can be interpreted while Schedule 4 remains silent. One may 

think that this function would be designated to the provision which establishes when 

rectification occurs, rather than the one which deliberates on its consequences. However, as 

Cooper notes, both provisions employ mistake in the same context, namely when discussing 

the availability of rectification and associated remedies for disaffected parties.326 As such, it 
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would be odd for Schedule 8 to adopt an entirely different interpretation of the concept. This 

means that Schedule 8 may offer an important clarification as to how mistake can be 

interpreted for the purposes of Schedule 4.   

 

The LRA 1925 explicitly recognised that rectification could occur in response to registrar 

omissions. Schedule 4 is silent on the matter. One may think that this signifies a shift in how 

contemporary land law treats erroneous omissions. However, as Cooper argues, such a 

material alteration to the law would most likely have been explicitly considered and notified 

by the Law Commission, not least for purposes of legal certainty.327 This is not the case - the 

id not announce that omissions from the register should no 

longer be susceptible to rectification. The statutory silence does therefore not mean that 

omissions are excluded from the ambit of mistake, particularly when considering that the 

alteration provisio
328  

 

It should be noted that erroneous deletions from the register are deemed to be mistaken. This 

was confirmed in Gold Harp, where it was held that the closure of leasehold titles (and the 

deletion the corresponding entries) on the basis of invalid forfeiture amounted to a mistake.329 

There are significant parallels between this type of situation and an omission from the 

register; the core problem is the same, namely that the register fails to record information 

about a third-party encumbrance. The circumstances are analogous. It would be peculiar to 

treat an almost homogenous defect differently by excluding omissions from the scope of 

mistake. Rather, the two fundamentally similar scenarios should be addressed in the same 

manner.  

 

Thus, while the statute does not expressly categorise omissions as mistakes, there are several 

indications that it embraces this broader interpretation. The focus now turns to whether this 

possibility should transpire in practice, both at the point of first registration and when an 

estate has already been registered.  
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Section 11(4) is primarily designed to retain interests which bind the unregistered estate. It 

stipulates that the first registered proprietor can only be bound by interests which affected the 

estate at the time of registration. This demonstrates that the registered estate should generally 

remain subject to existing encumbrances, provided that the conditions in subsections a-c are 

satisfied. As Watterson and Goymour argue, a transposition of the pre-registration position is 

generally intended, as opposed to a reconfiguration of priorities.331 This is highlighted by the 

fact that unregistered conveyancing principles play a key role in determining which interests 

affect the estate at the time of registration and are therefore capable of binding the first 

proprietor. This is due to the way in which first registration arises. If registration is initiated 

voluntarily, the applicant will most likely have acquired the estate many years ago in 

accordance with unregistered land principles. Disputes regarding the priority of competing 

derivative interests will have been resolved by reference to these principles. Similarly, 

registration may have been compulsorily triggered by the disposition of an unregistered 

estate. Here, the estate is acquired by virtue of a transaction which predates registration. 

Questions as to which interests affect the estate are necessarily determined at the time of the 

disposition and thus by recourse to the applicable unregistered land principles. At the time of 

 
331

 



 
 

first registration, the pool of potential encumbrances is therefore primarily governed by 

general property law rules. Far from altering the pre-registration position, section 11(4) 

appears intent on mirroring the priority outcomes of the general law.  Harpum and Bignall 

reflects priorities that have already been determined. First registration may be voluntary so 

that there may have been no disposition to trigger registration. In any event, even when there 

is some disposition, that disposition precedes registration and any issue of competing 

priorities will be resolved at the time of the disposition. That resolution will depend upon the 

principles of unregis 332 

Goymour and Watterson support this, contending that the provision has a neutral or parasitic 

effect; the retention of encumbrances is the key objective.333  

 

That is not to say that section 11(4) always has an entirely neutral effect. Indeed, the 

neutrality of section 11(4) may be called into question by subsections a-c. The fact that an 

interest encumbers the unregistered estate does not automatically mean that its priority will 

continue to be protected following first registration. This is an insufficient albeit necessary 

characteristic. The interest should also adhere to one of the conditions established by 

subsections a-c. Otherwise, the priority of the inte

On its face, the statute may therefore not facilitate an absolute transposition of encumbrances; 

of section 11(4), which is tantamount to a clearing operation.334  

In theory, section 11(4)(c) provides the clearest example of how this could operate. It 

stipulates that the estate can be encumbered by interests acquired under the Limitation Act 

1980 of which the first registered proprietor has notice. This provision addresses scenarios in 

which the title of a paper owner Y is barred by a successful period of adverse possession on 

the part of a third-party encroacher (X); at this point, X acquires a paramount freehold title. Y 

may subsequently regain possession of the land and voluntarily apply to be registered as first 

proprietor with absolute title. Alternatively, Y may convey the estate to a transferee for value 

(Z), triggering compulsory registration. According to general property law principles, Y 

obtains a possessory title at best following the resumption of possession; the superior 
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unregistered title is vested in X.335 However, pursuant to subsection (c), the applicant for first 

existence. Ordinarily, this occurs if the squatter is no longer in actual occupation, something 

which 

registration. In turn, the priority determinations made by unregistered land principles are 

modified, with section 11(4)(c) favouring the first proprietor.336 

statutory filtering. This is consistent with the policy of the LRA 2002. Indeed, subsection c 

Commission expressed a desire to subordinate the rights of squatters who had gone out of 

.337 This 

restrictive approach towards adverse possession (as was more extensively discussed in 

chapter 2).338 A contrary interpretation could only be credibly advanced following an 

amendment to the statute. Thus, section 11(4) could theoretically perform a filtering function 

 it does not necessarily retain the pre-registration position.  

In view of this, it might be thought that section 11(4) cannot be designed to preserve the pre-

registration position. However, this is arguably misplaced. The overarching aim of the 

provision is to do precisely that.  

In theory, section 11(4), particularly subsection c, can remove a competing non-derivative 

title. However, the subsection only does so in very peculiar circumstances, which are highly 

unlikely to arise in practice. A better view is that the provision intends to retain the pre-

existing position, subject to an academic or hypothetical qualification.  The scenario in 

question would require a squatter to renege on their actual occupation of the estate. This is 

unlikely to occur as adverse possessors tend to foster a material connection to the land in 

question. Indeed, squatters must enjoy uninterrupted possession for the duration of a lengthy 

twelve-year limitation period. In the process, they expose themselves to the risk of civil 

action and the financial consequences which may ensue (for instance, damages may be 

imposed if they are successfully sued for trespass). In view of this, it would be rare, although 
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not impossible, for X to go out of possession.339 The scenario would also involve Y resuming 

possession of the estate and effecting a disposition to a transferee for value. However, Y is 

unlikely to have any impetus to regain the land in question  

because they failed to occupy, or monitor, the estate for the entirety of the limitation 

period.340 Thus, subsection c may only perform a clearing operation in a very limited number 

would  very often - 341  
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 (1) If a registrable disposition of a registered estate is made for valuable consideration, completion of the 

disposition by registration has the effect of postponing to the interest under the disposition any interest affecting 

the estate immediately before the disposition whose priority is not protected at the time of registration. 

Four conditions must be satisfied to trigger Section 29. There must be a) a registrable 

disposition between Y and Z, b) of a registered estate, c) for valuable consideration (it cannot 

be nil or nominal), which is d) completed by registration. In the event that s29 is triggered, a 

privileged group of transferees are insulated from unprotected interests which affect the estate 

at the time of the disposition. These interests are no longer enforceable against the new 

registered proprietor. Section 29(2) establishes which interests are protected. These include 

overriding interests (as detailed in Schedule 3), interests which form the subject matter of a 

notice, and interests which are otherwise excepted from registration.370  

 

 

to the register. The foundational premise of section 29 is that purchasers for value should - 

subject to the overriding interests exception and other qualifications detailed in section 

29(2)(a)(i), (iii) and (b) - be immune from interests which do not appear in the register at the 

time of the 

reflect the totality of enforceable third-party interests. However, readmitting an erroneously 

deleted interest to the register would subject the proprietor to an encumbrance which was not 

visible in the register at the time that they acquired the estate. The proprietor would be 

prejudiced by the retrospective re-emergence of the encumbrance, even though the interest in 

question should  according to section 29  have been suspended to the interest under the 

disposition. Here, rectification may frustrate the implementation of the priority rules. 

Summers argues that this is unwarranted  the priority outcomes envisaged by section 29 are 

usurped, even though it is specifically designed to govern ranking disputes between third 

party interests and registered estates.371 
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has an entirely different remit.372 

under section 29 and Schedule 3 would effectively have a second bite of the cherry under 
373 While Summers recognises that Schedule 4 may exceptionally need to alter 

priorities in order to fully reverse registry errors, he argues that further intrusion should be 

limited.374 

 

priority disputes by reference to clear rules.375 Section 29 unequivocally outlines the 

conditions which must be satisfied in order for third party interests to enjoy priority vis-a-vis 

a subsequent registered proprietor. In theory, prospective purchasers and their agents can 

readily familiarise themselves with these accessible rules and reasonably anticipate the extent 

of adverse encumbrances. For Summers, the provisions were consciously designed in this 

this intention may be undermined if priority disputes are relitigated by reference to Schedule 

4. This is because Schedule 4 is an inherently discretionary provision, which enables the 

judiciary to flexibly determine whether rectification should be granted on a case-by-case 

basis (albeit subject to general rules and presumptions). Rigid rules would not play a decisive 

intentions.  

An extensive interpretation of mistake cannot be easily reconciled with section 29. Initially, 

power ought to be confined. However, the LRA 2002 arguably permits an array of omitted 

and deleted interests to be admitted into the register, notwithstanding the reservations of the 

priority rules. There are two principal grounds on which this argument can be made.  

 

Firstly, the statute does not unreservedly promote the principle underpinning the priority 

rules. In general, section 29 subscribes to the notion that registered proprietors should not be 

bound by undetectable interests. In its purest form, this mirror principle would preclude 
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purchasers from being prejudiced by any unregistered interests. However, the provision is 

deliberately drafted to avoid this outcome; certain unrecorded encumbrances can override 

dispositions and retain priority against the subsequent proprietor. The governing principle is 

subject to a material qualification and cannot be absolutely realised. Section 29 is therefore 

usurped.  

 

Crucially, the priority solutions prescribed by section 29 are not intended to be conclusive or 

irreversible. Through Schedule 4, the statute has developed a means of reviewing and, where 

appropriate, modifying these outcomes. Schedule 4 explicitly enables mistakes to be 

corrected in a manner which prejudices registered proprietors. This is a major feature of 

rectification. Therefore, the statute does not unequivocally reject the possibility that a 

proprietor may be encumbered by a reinstated interest which they were previously unaware 

of - there is a countervailing provision which gives rise to this very outcome. Far from 

amounting to a circumvention of the statute, this scenario appears to have been contemplated 

and authorised by the LRA 2002 itself. This indicates that section 29 is qualified by Schedule 
376 At the very least, there is a conflict between the alteration and 

priority provisions, which is not easily resolvable.377 However, does not follow from this that 

the scope for rectification should be automatically subordinated to the section 29 priority 

rule; the statute, on this view, would not attribute precedence to either provision. This means 

that it is unnecessary - and arguably premature - to adopt an artificially narrow interpretation 

of mistake. Thus, the statute does not necessarily prevent erroneously omitted and deleted 

interests from being entered into the register so that they encumber estates. The next section 

will demonstrate that Schedule 4 can also reconfigure the section 29 priority solutions in 

more profound ways.  
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Indeed, Schedule 4 does not stop there. It arguably has a much more profound revisionary 

vis-a-vis a competing derivative interest affecting the registered estate. This is facilitated by 

paragraph 8 of Schedule 4. The provision provides th

alter the register, so far as relating to rectification, extend to changing for the future the 
378  

 

The provision has courted considerable debate. It is accepted that rectification can affect the 

ordering of derivative interests. The key point of contention is whether the provision enables 

the courts and the registrar to enter encumbrances in priority to existing derivative interests. 

This very much depends on whether retrospective rectification is possible. This occurs when 

omitted or deleted interests are entered into the register so that they encumber both the 

registered estate and priorly registered interests.379 This includes interests which were created 

during the period that the deleted interest was erroneously excluded from the register (and 

which therefore enjoy precedence over subsequently registered interests). Rectification can 

usurp priorities which have already been ascertained. This change may be backdated to the 

time of deregistration. As Dixon observes, this may be acceptable to those who believe that 

the register is a reflection of a pre-existing state of affairs, which can be modified to reflect 

the true off register position.380 On this view, erroneously deleted interests can be reinstated 

with the priority they would have enjoyed had the mistake not occurred. However, 

retrospective rectification is rejected by those who perceive the register as an authoritative 

source of proprietary entitlements (and who are therefore reluctant to contest the narrative of 

the past which is established by the register).381 Rather, they may endorse prospective 

rectification. Here, reinstated interests can only affect encumbrances arising after the date of 

rectification; the ordering of pre-existing interests cannot be amended.382 This analysis is not 
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exhaustive. Other adjustments may have a more nuanced impact; for instance, while interests 

may be entered in priority to priorly registered encumbrances, these changes may only take 

effect from the date of the rectification order. This outcome does not neatly fit into either 

category. Dixon characterises the act of rectification as prospective but notes that the 

consequences are inherently retrospective.383  

 

In Gold Harp, the Court of Appeal was tasked with interpreting paragraph 8.384 The facts 

were as follows. A group of teachers purchased a leasehold estate consisting of the top floor 

of a property (though they were not in occupation). By 1999, the lower floors had been 

acquired by a property developer who aspired to convert the entire building. He persuaded his 

son to acquire the freehold estate and to instigate possession proceedings against the teachers 

because their ground rent was overdue by approximately eleven weeks. An application was 

tles on the grounds of forfeiture. This was accepted 

by HMLR. Subsequently, the freeholder granted a long lease of the top floor to a company 

owned by an associate. This lease was soon assigned to a company owned and controlled by 

the property developer (though not for valuable consideration). In response, the teachers 

sought to have the register rectified. They claimed that the closure of their leasehold title 

amounted to a mistake as the lease had not been validly determined; ground rent had been 

proffered by cheque, albeit late. This was accepted at first instance. The disaffected 

leaseholders further argued that their deregistered lease should be reinstated into the freehold 

title register  in priority to the subsequently created lease. They relied on 

paragraph 8 of Schedule 4. HH Judge Gerald ruled that this was the most plausible 

interpretation of paragraph 8. Gold Harp Properties Ltd- which now enjoyed a mere 

reversionary lease - appealed.  

 

Underhill LJ upheld the first instance ruling. He construed paragraph 8 as a power conferring 

provision, which confirms that the courts and the registrar are not limited to restoring a 

mistakenly deregistered interest to the register (interest A). The power in this situation also 

extends to altering the priority which would otherwise exist between interest A and another 

derivative interest affecting the estate. This is necessarily limited by the qualifying phrase 

  Underhill LJ held that this qualification does not prevent interest A from 
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being entered in priority to priorly registered encumbrances. He cited several reasons. In 

particular, paragraph 8 is designed to address scenarios in which a) interest A is mistakenly 

deleted from the register and b) the registered proprietor subsequently grants a derivative 

interest to another interest holder.  The provision aims to alter priorities in this context. In 

in the register. This can be achieved by adjusting the rankings as between interests A and 

B.385 Moreover, Underhill LJ ruled that the corrective power would be rendered redundant if 

it could not restore the position which pertained prior to the mistake.386 He also considered 

that the 

particularly the proper meaning of priority.387 It should be noted that this is not exhaustive 

and further reasons were provided. Crucially, Underhill LJ considered that the qualifying 

effective from the date of the rectification order.388 Consequently, the proprietor of a 

competing derivative lease cannot be sued for occupying the disputed land in the period 

between mistaken deregistration and rectification.  

 

Arguably, this is the most coherent interpretation of paragraph 8. The implications for section 

reconfigured by Schedule 4. Therefore, the statute does not merely entertain the notion that a 

range of omissions and deletions can constitute mistakes; it also provides that they can be 

fully corrected. This is a further sign that the statute does not seek to artificially curtail the 

ambit of rectification. Rather, it can play a bespoke and expansive role.  

 
385 Gold Harp (n 329) at [94]. 
386 Gold Harp (n 329) at [95]. 
387 Gold Harp (n 329) at [96]. 
388 Ibid.  
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Furthermore, the measures ordered by the Court of Appeal are entirely consistent with 

Schedule 4. Schedule 4 provides jurisdiction to correct mistakes if the courts or registrar 

believe that rectification is warranted on the facts of a case. There is no prescribed formula 

here; the statute does not exhaustively outline all available courses of action or seek to rigidly 

determine which measures are required to reverse the mistake in question.  In the absence of 

such flexibility, correction may not occur, rendering the power obsolete. As Dixon highlights, 

the register might be required to correct the mistake misunderstands the nature of 
397 In , Mann J expressed a similar view.398 Here, the 

proprietor of the freehold estate, Olympia, argued that it could not be retrospectively bound 

by an option which was erroneously omitted from the register at the time it acquired its 

interest. Mann J considered that this would prevent the courts from unravelling the effects of 

: 

allowed to bring the situation into line with what it should have been had the mistake not 

been made at the time of registration. To allow the registration itself to bar the effect of that 
399 Context is therefore intrinsic to the proper 
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correct the mistake. In some circumstances, this may require the removal of a proprietor from 

the register. In others such as Gold Harp, it required the courts to replicate the scenario which 

would have arisen if the lease had remained in the register and assumed priority against 

subsequently created leases. The crucial point is that this is authorised by Schedule 4. 

While Underhill LJ did not categorise the grant of the subsequent lease to Gold Harp 

Properties Limited as an independent mistake, he recognised that it stemmed from the earlier 

 correct the 

error by reversing both the mistake and its consequences. To do so, it could either a) reinstate 

-registered lease. Ultimately, the latter course of action was 

 both the deletion itself and subsequent dispositions were unravelled. It appears that 

a similar approach has been employed in ABC title disputes, not least in Ajibade v Bank of 

Scotland plc. Here, Ms Ajibade was the registered proprietor of a leasehold property.400 Her 

sister forged a power of attorney and transferred the property to Mr Abiola, who was duly 

registered as proprietor. Abiola subsequently charged the property in favour of both Halifax 

Building Society and Endeavour. It was accepted that the forged transfer to Mr Abiola 

amounted to a mistake which should be rectified by reinstating the original proprietor. 

Endeavour argued that its charge should remain in the register, notwithstanding the fact that 

the Ms Ajibade would not have taken out a mortgage. Rhys J ruled that the retention of the 

charge would unduly frustrate efforts to correct the mistake. He held that the corrective 

power should not be construed so restrictively that it only involves the reversal of some 

consequences of a mistake. Rather, there should be a restoration of the pre-mistake position 

rectify the register to the correction of only one consequence of the mistake, leaving 

uncorrected the other d 401 This view was rejected 

in Stewart v Lancashire Mortgage Corporation.402 The Deputy Adjudicator ruled that, 

pursuant to sections 58 and 23, registered proprietors are entitled to charge their property, 

even if they acquire it fraudulently. As such, the subsequent disposition could not be classed 

as a mistake or be impugned by rectification. However, in Knights Construction (March Ltd) 
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v Roberto Mac Ltd, the Deputy Adjudicator resolved this conflict in favour of Ajibade.403 In 

this case, the Salvation Army successfully applied to be registered as the first proprietor of 

land adjacent to its chapel. The freehold title was subsequently conveyed to Roberto Mac 

Limited, which was duly registered as proprietor. It later transpired that, at first registration, 

the title erroneously included land belonging to Knights Construction (March) Limited. 

Knights Construction applied for the register to be rectified so as to remove the excess land 

ator ruled that this conclusion could be 

legitimately reached in three ways. Firstly, the original registration of the Salvation Army as 

proprietor of the excess land may be classed as a mistake; to correct this error, the land could 

be removed from the title of Roberto Mac.404 Alternatively, the registration of Roberto Mac 
405 It 

may also be an independent mistake. In any event, a disposition which stems from the 

immediate mistake can be prejudiced by rectification. This corresponds with the approach 

taken in Gold Harp.  

Post Gold Harp, there is therefore an increased parity between the resolution of ABC title 

disputes and XYZ priority disputes. Goymour welcomes this on the basis that they are 

permutations of the same legal problem.406 In both cases, the core issue is the same  can 

interests or estates which are created during a period of mistaken de-registration be 

prejudiced by the reinstatement of the erroneously deleted interest or estate to the register? 

For legal certainty purposes, they should be resolved in a similar manner. Lees expresses 

concerns that the approach to such disputes is inconsistent.407 While Gold Harp uses 

paragraph 8 to reverse the consequences of the initial error, other cases - namely Knights 

Construction and Ajibade  

expansive interpretation of mistake itself. Conversely, Stewart and Odogwu prefer a narrower 

 with their 

respective implications for title security  is most likely to succeed in litigation. It should be 

noted that while the approaches are by no means homogeneous, Gold Harp seeks to closely 
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align the outcome of XYZ priority disputes with the prevailing approach towards ABC title 

disputes. If anything, it is therefore mitigating such uncertainty.  

 

Gold Harp has been criticised for prejudicing derivative interest holders who rely upon the 

register. A key aim of the LRA 2002 is to ensure that the register provides an accurate and 

complete insight into the state of a title (to the extent that this is possible). This cannot be 

achieved if official searches of the register, which were correct at the time of being issued, 

become inaccurate due to the readmission of encumbrances. Equally, the priority of third-

party interests may be retrospectively usurped by encumbrances which did not previously 

408 Harpum warns 

that the judgment undermines the legitimate expectations of proprietors more broadly.409 

Pursuant to sections 23-26, the proprietors of both freehold and leasehold estates enjoy broad 

powers of disposition, subject to any restrictions which can be gleaned from the register. This 

ensures that transferees are not prejudiced by limitations on pr

difficult to discover. However, this discretion may be sporadically fettered if interests such as 

restrictive covenants are readmitted into the register with priority over a derivative lease. For 

instance, proprietors may suddenly be subjected to a requirement to obtain written consent 

from a third party before charging the property. For Harpum, this demonstrates that 

retrospective rectification cannot be reconciled with a statute which generally aims to 

enhance purchaser protections.   

 

However, Gold Harp does not unduly prejudice derivative leaseholders who have relied upon 

the register. Underhill LJ emphasised that rectification is not inevitable as a presumption 

against rectification applies when the proprietor of the estate is in possession.410 Indemnities 

are also available if rectification is ordered.411 A more plausible view is that the judgment 

struck a sensible balance between the original interest holders and the proprietor of the 

view that the priority of the unregistered prior in time interest always prevails, irrespective of 
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its registration status. If so, the subsequent lessees could be sued for periods of occupation 

prior to rectification.  The judgment explicitly rejects this by ruling that the changes in 

priority only operate prospectively.  At the same time, it does not unreservedly defer to the 

section 29 solution, which would favour the proprietor of the subsequent lease. As Goymour 

argues, the judgment therefore strikes a compromise between both parties.412 In any event, it 

is entirely permissible for the priority of third-party interests to be prejudiced by rectification. 

The register is not designed to be conclusive.413 This would mean that the registration project 

promotes absolute indefeasibility, a term which does not appear in the Act. As argued in 

Chapter 3, this cannot be the aim of the LRA; otherwise, there would be no power to modify 

the register in the event of a mistake. It follows that the rectification provisions should not be 

interpreted so restrictively that the register becomes de facto irrevocable. As Dixon puts it, 
414   

 

Ultimately, Gold Harp represents a natural and sensible interpretation of paragraph 8. This 

sentiment is shared by the Law Commission, which endorsed the judgment and suggested 

a derivative interest in land is mistakenly omitted or removed from the register and 

consequently loses priority to another derivative interest, the court and the registrar should 

have the power to restore the interest to the register with the priority it would have had if the 
415  

 

incontrovertible, it can be readily diluted by Schedule 4. For Goymour, this exposes a 

significant tension between the alteration and priority provisions.416 In view of this, the Act 

does not unequivocally affirm that the priority promise should prevail to the detriment of 

excluded encumbrances. If anything, it appears that paragraph 8 can fetter the realisation of 
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 not the other 

way round! It would therefore be premature to conclude that the rectification is heavily 

conditioned by the priority rules. Goymour argues that it is misleading and disingenuous for 

section 29 to make such a strong priority promise to derivative leaseholders; its strength can 

prominent positioning within the statute. It is not at all clear that Z will be favoured in XYZ 

priority disputes. Increasingly, X is favoured (though Goymour partly attributes this to 

creative judicial interpretations), mirroring the outcomes endorsed by general property law 

rules. This prompts Goymour to question whether the Act should even make such a promise 

in the first place.417  

 

Crucially, paragraph 8 of Schedule 4 demonstrates that interests which are omitted and 

deleted from the register are not only capable of being reinstated into the register but also 

fully corrected. Rectification can play a prominent role here, something which should be 

underpinned by a broad and flexible approach towards mistake.  
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The preceding sections demonstrate it is perfectly plausible for a number of erroneously 

omitted and deleted interests to be inserted into the register via rectification. This analysis 

primarily focused on the errors of the land registry. However, other parties may also make 

omissions which contribute towards the fact that the register does not note the burden of a 

third-party interest. For instance, interest holders may fail to inform the registry that they 

have acquired an easement over a property which ought to be protected via a unilateral 

notice. Solicitors and conveyancers may neglect to make an application for a notice to be 

will focus on whether these omissions are capable of constituting mistakes.  

 

The Act does not exhaustively outline which parties can commit mistakes. In principle, there 

is no limit on who can do so. However, the policy of the LRA 2002 may necessitate the 

imposition of some limits. It is clear that the negligent omissions of individual interest 

holders do not amount to mistakes. The LRA 2002 seeks to ensure that the register can 

provide as far as possible  a complete and accurate insight into the state of a title at any one 

time. The register ought to reflect the totality of third-party encumbrances, save for those 

which are overriding. To achieve this, the Act generally ensures that interests can only bind 

an estate if they protected via a notice. This prompts individuals to notify the registry about 

any interests which they have acquired. Crucially, the onus is on individuals and their agents 

to lodge applications with the registry; if they fail to comply, the enforceability of the interest 

418 These 

rectification. Individuals could passively ignore the requirement to liaise with the registry, 

y of the LRA 2002 

therefore cannot be reconciled with an interpretation of mistake which is so vast that it 

encompasses all omissions.  

 

It is less clear whether the omissions of solicitors and conveyancers  who often act as agents 

for third party interest holders  can amount to mistakes. On balance, this is unlikely to be the 

 
418  



 
 

case as the actions of agents can be readily imputed to principals, particularly when 

considering that interest holders are able to select legal representatives.419 This means that 

they assume some responsibility for the oversights of negligent officials. In practice, 

solicitors are thus tantamount to individual interest holders who fail to communicate with the 

consuming invaluable registry resources. Like negligent interest holders, they should be 

unable to exploit the rectification provisions to alleviate the effects of their carelessness. 

Rather, it would be more appropriate for interest holders to pursue personal remedies against 

negligent practitioners (through professional negligence proceedings). 

 

On this basis, it may be argued that the registrar centric approach is correct after all. 

However, this would be misplaced. Other institutions may make omissions which could be 

readily construed as mistakes under the policy of the Act. Public bodies are a key example. 

Judicial institutions, such as the First Tier Tribunal, may be obliged to notify the Land 

Registry of rulings which affect proprietary entitlements.420 For instance, if the Tribunal 

determines that an individual enjoys the benefit of a restrictive covenant, it may be expected 

to inform the registry.421 Here, the public body is subject to a legal duty to transmit 

registrable material to the registrar. This enables the registry to make the necessary 

adjustments to the register. Failure to do so can compromise the comprehensiveness of the 

register. It might be thought that the interest holder ought to be held liable here  after all, 

verdict, rather than simply relying upon the Tribunal to communicate with the Registry. This 

may be synonymous with situations in which interest holders neglect to initiate a dialogue 

with the registry about the existence of a right. However, these oversights should not be 

ds, individuals develop a 

legitimate expectation that public bodies will diligently exercise their functions in compliance 

with legislation.422 Individuals are entitled to rely upon these assurances and should not be 

held accountable for what are ultimately the failures of an external agency. Hence, the 
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disciplinary incentives for individual interest holders would not be undermined by 

rectification. It may therefore be permissible for the oversights of certain public bodies to 

constitute mistakes; this possibility is not precluded by the policy of the LRA 2002. 

Ultimately, a registrar centric approach is not strictly necessitated by the legislation. A further 

consequence of this is that errors may not solely exist in the registration  or non-registration 

 of an interest. Rather, they may arise at an earlier stage, namely in the background facts.  

 

 
Ultimately, the LRA 2002 does not prevent erroneous omissions and deletions from 

constituting mistakes. At first registration, the priority provisions arguably seek to achieve a 

neutral transposition of priorities, replicating the pre-

omissions undermine this and so should be susceptible to rectification. Once an estate has 

been registered, matters become more nuanced. The applicable priority rules generally 

stipulate that omitted or mistakenly deleted interests are suspended to subsequent 

dispositions, such that they no longer encumber the estate. At first, it may appear that the 

scope for rectification is significantly limited. However, one should exercise caution before 

succumbing to this view. There are countervailing provisions  namely Schedule 4  which 

permit rectification in these very circumstances. Moreover, mistakes can be fully corrected 

once reinstated into the register. To the extent that this exposes a tension between the 

alteration and priority provisions, it demonstrates that the statute does not avowedly endorse 

the priority promise to the detriment of a broad corrective power. If anything, rectification 

substantially qualifies the priority rules. Thus, there is broad scope to construe erroneous 

omissions and deletions as mistakes. These errors are primarily made by the registrar. While 

the policy of the LRA 2002 does not allow the oversights of interest holders and their agents 

to constitute mistakes, it indicates that the registrar centric approach of NRAM and Antoine is 

not strictly necessary.  
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a mistake whenever the circumstances are such that, on the facts and law appertaining at 

the time: 

 (i) an entry is made in the register that should not have been made; 

 (ii) an entry is made in the register that should not have been made in the form in which it was 

made; 

 (iii) an entry is not made in the register which should have been made; or 
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