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CONFLICT OF LAWSFOR THE ASSIGNMENT OF RECEIVABLES: FROM

A PROPERTY-CONTRACT APPROACH TO A RIGHTS-BASED APPROACH

by

Kittiwat Chunchaemsai

Abstract

The conflict of laws relating to the assignmentrefeivables raises characterisation
difficulties. Based on the property-contract apptoaurrently employed in legal
systems, the characterisation of legal issues atramdual and proprietary results in
complications. No general solution can be reaclegdnding the proprietary aspects of
assignment, especially third parties’ effectivenesal priority issues. This thesis
establishes that the core cause of the difficidsides in the property-contract approach
itself. It therefore attempts to provide a new aggh to the conflict of laws for
assignment, namely, a rights-based approach. ltear@gainst the property-contract
approach on the ground that assignment is not achgbcontract and property. Rather,
it proves that the true legal nature of assignneenbt the transfer of items of property,
but a contractual method for transferring contraktights to payment in receivables.
The assignment of receivables not only createsgukar relationships between
assignor, assignee and debtor, but also has ekedfeets on third parties. In the rights-
based approach, there is no need to differentiti@d®en the contractual and proprietary
aspects of assignment. The conflict of laws foiggssent is established based on the
relationships of rights between relevant persames,the relationship of rights between
assignor and assignee, that between assignee atut,dEnd the relationship of rights
as it affects third parties including priority i€su These are proposed as being governed
by the law of assignment and of assigned receigablée rights-based approach
eliminates the need to refer to property law argblkees characterisation difficulties.
Consequentially, it grants an opportunity to modsnand harmonise the law of
assignment based on contract law. In this way tpesbutcomes vis-a-vis the financial

practice concerning the assignment of receivablesh@& end result of this approach.
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CHAPTER 1: INTRODUCTION

This research focuses on conflict of laws relatmghternational voluntary assignments
of receivables.As an overview, there are three main legal subjdwt are studied as

these constitute the core substance of the thEsesfirst subject is receivables, which
are the object of assignment. The second subjesignment, which is the method of
transfer. While these two are substantive lawstlfier assignment of receivables, the

third subject is conflict-of-law rules for an inte&tional assignment of receivables.

On the substantive aspect, this research quedtenlegal nature of the assignment of
receivables. It argues against the notion thatgassnt has a hybrid legal nature
involving contract and property. It intends to ade@ the notion that receivables are
intangible and contractual rights. Assignment isoatractual method for transferring
receivables. The true substantive nature of argmas®nt is a contractual matter. The
legal treatment of assignment differs substantiflym the traditional concept of

property law which has been developed on the ledsangible things.

From a conflict-of-laws perspective, this thesisuloks that the property-contract
approach is the best solution to assignment innatenal scenarios. It will propose a
rights-based approach to deal with assignment.oimtrast to the property-contract

approach, conflict-of-law rules under the rightsdxh approach are based on the true

! Voluntary assignments are assignments that parties voluntarily choose or intend to make and effect.
Involuntary assignments, by contrast, are assignments that occur by operation of law, such as
subrogration of surety or insurance contracts and succession; see M Smith, Law of assignment: the
creation and transfer of choses in action (OUP 2007) ch 16; the scope of this thesis is also limited to
assignments by way of contract. Other forms of activities which can be viewed as assignments, such as
by way of trust, are beyond the scope of this research. See OR Marshall, The assignment of choses in
action (Pitman 1950) 80-99.

For the term receivables, it can be used to cover receivables either created by or originated from
contracts and other legal actions. An example of the latter is a tort claim. However, it is not within the
scope of this thesis. It is only contractual receivables that are the subject of the thesis. This matter is
explained further in Chapter 2.
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legal nature of assignment, i.e. an internatiorahdfer of contractual rights. Rather
than characterising the legal issues arising oulssgignment into contractual and
proprietary, the rights-based approach treats th@mtogether. Characterisation
difficulties resulting from the mixing of contraahd property will thus be resolved. The
central claim in the thesis is that an internaticassignment of receivables should be
regarded as a purely contractual matWith everything considered, the current law
which is based on the property-contract approadhappropriate for the assignment.
The rights-based approach is the methodology thghtoto be adopted into a legal

system the rules of which relate to the assignnsgagifically conflict-of-law rules.

To introduce this thesis in more detail, the contehthis chapter is structured as
follows: firstly, the background to and developmentthis topic are illustrated in the
first section. Next, the research question thisithmtends to address is presented in the
second section. The research methodology thissthegises to develop its content is
stated in the third sectiofmhen, in the fourth section, the originality in easch and
significant contribution to knowledge are broughit.oFinally, the whole structure of

the thesis is described in the fifth section.

1.1 Resear ch background

It is not surprising that some leading legal sciwlahen referring to conflict of laws
declare in their textbooks and articles that cotif-law rules for intangible things,

e.g. receivables, are especially difficult to statth certainty? This subject is also one

> AV Dicey, L Collins, JHC Morris, Dicey, Morris and Collins on the conflict of laws (15th edn, Sweet &
Maxwell 2012) 1355; JJ Fawcett, JM Carruthers and PM North, Cheshire, North & Fawcett: private
international law (14th edn, OUP 2008) ch 30; M Bridge, ‘The proprietary aspects of assignment and
choice of law’ (2009) 125 LQR 671; R Fentiman, ‘Assighment and Rome I: towards a principled solution’
(2010) 4 LFMR 405; TC Hartley, ‘Choice of law regarding the voluntary assignment of contractual
obligations under the Rome | Regulation” (2011) 60 ICLQ 29; H Beale, M Bridge, L Gullifer and E

2



of the most intractable areas of private intermatidaw? Its complexity stems from
various difficulties which are linked to the natwkreceivables themselves, as well as
their appearance in different governing legal systénvolving international financing
and secured transactions in cross-border activitRscause of their nature, i.e. they
only exist as legal rights or claims, the tradidbapproach of property law is unsuitable
to regulate transfers of receivables. Traditioralfiict-of-law rules for property which
focus on the law of the place where things aretkmtaannot be easily specified. Such
an approach is likely to create complexity and oern, in both theory and practice,
regarding dynamic diversification in the trade drahsfer of inherent rights in such
intangible things. Given the vast amount of international trade arahyntransfers of
receivables in international financial markets, ebhiare subject to different legal
systems, comprehensive proposals from practitioardsacademics to modernise and
harmonise this area of law are required in ordéadditate financing activities linked to

receivable$.

Lomnicka, The Law of Security and Title-Based Financing (2nd edn, OUP 2012) 677; P Rogerson, Collier's
conflict of laws (4th edn, CUP 2013) 396.
*IM Carruthers, The transfer of property in the conflict of laws: choice of law rules concerning Inter Vivos
transfers of property (OUP 2005) 145; M Moshinsky, ‘The assighment of debts in the conflict of laws’
(1992) 108 LQR 591.
* Problems regarding conflict of laws are present in many aspects of international financing and secured
transactions, for either tangible or intangible things. But, as stated at the beginning, this thesis only
deals with international assignments involving receivables. See, for example, Beale, et al. (n 2) ch 22; A
McKnight, The Law of International Finance (OUP 2008) ch 4.
> Intangibles rights cover a wide range of things. There are, for instance, (a) those which are pure
intangibles or rights in actions which are contractual in nature such as a receivable from a loan or a sale
contract; (b) those which are negotiable instruments and shares; and (c) those which are intellectual
property such as copyright and trademarks. See Carruthers (n 3) 144-145; Dicey, et al. (n 2) 1155-1356;
Fawcett, Carruthers and North (n 2) 1225; Rogerson (n 2) 396.
6 See, for example, NB Cohen, ‘Harmonizing the Law Governing Secured Credit: The Next Frontier’
(1998) 33 Tex Int'l LJ 173; Buxbaum HL, ‘Unification of the Law Governing Secured Transactions:
Progress and Prospects for Reform’ (2003) 8 ULR 321; Goode R, ‘Harmonised Modernisation of the Law
Governing Secured Transactions: General-Sectorial, Global-Regional — An Overview’ (2003) 8 ULR 341;
NO Akseli, ‘International harmonisation of credit and security laws: the way forward’ in M Andenas and
CB Andersen, The theory and practice of harmonisation (Edward Elgar 2012) 551-571; also HC Sigman
and EM Kieninger, Cross-Border Security over Receivables (Sellier 2009); NO Akseli, International secured
transactions law: facilitation of credit and international conventions and instruments (Routledge 2011)
ch 8; BIICL, ‘Study on the question of effectiveness of an assignment or subrogation of a claim against
third parties and the priority of the assigned or subrogated claim over a right of another person’
3



An assignment of receivables has been regardedhgisrial legal institution of contract
and property.A receivable, such as a loan or a sale price, sdroen a contract, e.g. a
contract for a loan and a contract for a sale.iBist also treated as a kind of property.
When a receivable is transferred by way of assigimi is seen as not only a
contractual right that is assigned, but also a @rtyp The assignment of receivables can
be done by way of either sale or security. By sadegivables are transferred outright
from an assignor to an assignee. By security, vabées are used as security or
collateral, e.g. to secure a loan. In terms oflleffacts, while the former is a transfer of
proprietary rights, the latter creates a securitgriest in the receivabl@qurning to an
international assignment where a foreign elememtvslved and the laws of several
jurisdictions may be linked as a governing law, fborof-law rules are thus needed to
decide what law(s) shall be an appropriate appickw. A suitable connecting factor
must be found to establish an appropriate link betwassignment and jurisdiction.
Law(s) must be chosen from among the various jistisshs® A central role of conflict-
of-law rules is to identify substantive rules thahall regulate a cross-border
assignment® Without conflict-of-law rules, persons who aredtwed in the assignment
will not know with certainty what are their righ&éd obligations that flow from the
assignment. Without knowing what the applicable isytheir legal positions cannot be
determined. From the concept that an assignmeathigorid of contract and property,
conflict of laws relating to both contract and pedy is brought into the picture in order

to deal with an assignment in an international esintAs has been stated, this is a legal

<http://ec.europa.eu/justice /civil/files/report_assignment_en.pdf> accessed 9 October 2015; European
Commission, ‘Action Plan on Building a Capital Markets Union’ (COM (2015) 468 final) 23.
” A Flessner and H Verhagen, Assignment in European private international law: claims as property and
the European Commission's" Rome | Proposal” (Sellier 2006) 2—4; Bridge (n 2) 677—678; Dicey, et al. (n 2)
1356-1357.
® Beale, et al. (n 2) 286; this matter is considered in Chapter 3.
? See Rogerson (n 2) ch 9; TC Hartley, International commercial litigation: text, cases and materials on
private international law (OUP 2009) ch 22.
% See A Dickinson, ‘European private international law: embracing new horizons or mourning the past’
(2005) 1 JPIL 197.
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area where the ‘autonomous law of contract colli#k [the] non-autonomous law of

111

property’:

An explicit example of a conflicting approach betwecontract and property occurs in
the Raiffeisencase’? In this case, it was argued by a third party that assignment
between assignor and assignee of the claim undeiniurance contract was not valid
since it did not satisfy the requirement of notifyithe debtor in the appropriate way, as
required by French law. The assignment was noeptd, i.e. it was not made effective
against third parties. This is typically regardesl a proprietary matter. The Rome
Convention 1980 Article 12, was the law applicable at the timetaf case. According

to an authoritative report, Article 12 of the Ro@envention was not intended to apply
to proprietary matters of an assignm&rRather, it was suggested that such a matter,
which is about the method for passing a propehgukl be governed by thex situsof

the assigned receivables.

Despite that, Mance LJ in the English Court of Aglpeharacterised the question as
contractual and not proprietalyThe issue was viewed as what steps were necessary
for an assignment to take place between an assignéea debtor. It concerned the
relationship between assignee and debtor. Anddidisiot involve any property rights,

it was simply a contractual matter. The judgmens Waat the effect of the assignment

in question was determined by reference to thedathe assigned claim, according to
Article 12(2) of the Rome Convention. That was Esiglaw while the law ofex situs

of the receivable would be French I&Today, this problem would be decided under

11 .
Bridge (n 2) 677.
2 Raiffeisen Zentralbank Osterreich AG v Five Star General Trading LLC [2001] EWCA Civ 68.
> The 1980 Convention on the Law Applicable to Contractual Obligations (‘Rome Convention’).
M Giuliano and P Lagarde, ‘Report on the Convention on the law applicable to contractual obligations.
Official Journal C 282, 31 October 1980’ (1980) 10.
B Raiffeisen Zentralbank Osterreich AG v Five Star General Trading LLC [2001] EWCA Civ 68, para 34.
16 . .
ibid paras 43, 81 and 83.



Article 14 of the Rome | Regulatibhwhich is the descendant of the Rome Convention.

Based on the approach developed by this case uidvgive the same result.

The development of principles and practice for bonbf-law rules dealing with an
international voluntary assignment of receivablesuos not only in Europe and the
United Kingdom but also in the United States. Indpe, to find the most suitable law
governing the assignment of receivables, especfallyproprietary matters, several
solutions have been proposed. The law of the dtenidithe owner, the law where the
receivable is located, the proper law of the assigieceivables, and recently, according
to the Rome | Regulation, the law which applieghite contract of assignment, have
been developed and appli€d-urthermore, the law of the assignor’s habitusidence
was proposed when revising the ruléghis choice of law is also a rule that has been
imposed by the United Nations Convention on theigksaent of Receivables in
International Trade (‘Receivables Conventidit)n the United States, the laws which
govern various aspects of legal issues arising femsignment, for either absolute
transfer or security purposes, are contained inclert9 of the Uniform Commercial
Code (‘UCC)). It is the law of the assignor’s locat that has been advanced as a
conflict rule to govern proprietary matters of gsshent’’ Besides, the British Institute
of International and Comparative Law (‘BIICL’) hasiblished a detailed comparative
study on the conflict of laws for assignméhthis study is an attempt to identify the
advantages and disadvantages of contractual anprigtary approaches that are

applicable in various countries. Its purpose isde which conflict-of-law rules would

YVEC Regulation 593/2008 on the law applicable to contractual obligations (‘Rome | Regulation’).
¥ See art 14, recital 38 and art 27(2)
¥ Commission of the European Communities, Proposal for a Regulation on the Law Applicable to
Contractual Obligation (Rome ) (COM (2005) 650 Final) 19.
20
Art 30.
159-301(1).
22 BIICL (n 6).



be more suitable for assignment. However, in itscticsion, a comment is made that

‘no general solution is perfec®.

1.2 Resear ch questions

When considering the hybrid legal nature of cornteax property, legal issues arising
from the assignment of receivables are divided aaiotractual and proprietary. It is the
‘property-contract approach’ to assignment whiclkcusrently employed, not only in
substantive aspects of law but also in conflictast- rules. Characterisation between
contract and property is a preliminary matter tnatt be addressed. Depending on the
category that a legal issue is classified undewjlitbe subject to either conflict-of-law
rules for contracts or conflict-of-law rules foroperty. The property-contract approach,
then, points to various possible choices of lavesulThey ardex situsof receivables,
the law of receivables, the law of assignment |alaeof the assignor’s location, or even
a combination of these rules. Although there arayrtebates and arguments regarding
all these choice¥ none of them appear to be universally acceptec:héice is perfect.
No consensus can be achieved. Choice-of-law radesdsignment remain a mystery

subject. This thesis will therefore attempt to pdeva solution to this problem.

A core hypothesis of this research is that the @mypcontract approach does not treat

an assignment of receivables according to itslega nature. The hybrid approach

% ibid 402.
** See Dicey, et al. (n 2) 1357-1358; Fawcett, Carruthers and North (n 2) 1226-1240; Carruthers (n 3) ch
6; Akseli, International secured transactions law: facilitation of credit and international conventions and
instruments (n 6) ch 8; Rogerson (n 2) 398—-400; also Sigman and Kieninger (n 6); Flessner and Verhagen
(n 7); Rogerson, ‘The Situs of Debts in the Conflict of Laws: lllogical, Unnecessary and Misleading’ (1990)
49 CLJ 441; Moshinsky (n 3); THD Struycken, ‘The proprietary aspects of international assignment of
debts and the Rome Convention, Article 12’ (1998) 3 LMCLQ 345; EM Kieninger and HC Sigman, ‘The
Rome-I proposed Regulation and the assignment of receivables’ (2006) 1 ELF 1; Bridge (n 2); Fentiman
(n 2); J Perkins, ‘Proprietary issues arising from the assignment of debts: a new rule?’ (2010) 6 JIBFL 333;
HLE Verhagen and SV Dongen, ‘Cross-border assignments under Rome I’ (2010) JPIL 1; P Kiesselbach,
‘The assignment of debts: which law applies to the question who has the better proprietary right to an
assigned debt?’ (2011) 26 BJIBFL 544; Hartley, ‘Choice of law regarding the voluntary assignment of
contractual obligations under the Rome | Regulation’ (n 2); BIICL (n 6)
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contract and property is not really the right way groceed. As explained in the

previous section, it cannot produce a harmoniséwtisn. By itself, it raises further

complications and only confuses the issue. The ma&search questions posed by this
thesis are as follows: firstly, on the object afigament, what is the true legal nature of
receivables? Are they contractual rights or proffeAand why in the development of

legal practice have they been treated as a kir(thtaingible) property? Is it necessary
for a receivable to be considered as propertytfty be transferable? Secondly, on the
method of transfer, what is the true legal subgiafcan assignment? How is it made?
What is its effect? Is it really a hybrid of cordtand property institutions? Thirdly, and
lastly, regarding the conflict-of-law rules regutgf an international assignment of
receivables, is the property-contract approachablgtfor the assignment and those
rules? If not, what is a more appropriate apprdacthis subject matter? Is it a rights-

based approach advanced in this thesis?

1.3 Resear ch methodology

To address all the research questions sketcheabowe, the principal methodology that
is used throughout the thesis is comparative dadttegal research. A doctrinal enquiry
will be conducted into legal concepts, categoriesl @he criteria of law for an
assignment of receivables, including conflict ofi$ain an international scenarfidThis

is to investigate the logic and reasoning of legdkes and the property-contract
approach in the current legal system. Their retetiips will be analysed. And their

areas of difficulty will be revealetf. The aim of this doctrinal analysis is to arguet tha

> pc Westerman, ‘Open or Autonomous? The Debate on Legal Methodology as a Reflection of the
Debate on Law’ in M van Hoecke, Methodologies of legal research: which kind of method for what kind
of discipline? (Hart 2011) 94.
%% See | Dobinson and F John, ‘Qualitative Legal Research’ in M McConville and WH Chui, Research
methods for law (EUP 2007); C McCrudden, ‘Legal research and the social sciences’ (2006) LQR 632.
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the property-contract approach does not work pltgplrcannot provide answers to all

the legal problems emanating from assignment.

Comparative law and conflict of laws may be ‘distirbut they interact?’ Their
methods and functions rely on each other. Varioasstream systems of law affecting
the assignment will be examined. These system&magdsh common law, the law of
the European Union, American law, and the lawsodhiced by relevant international
instruments. Using English law as a basic compgratimilarities and differences
within it compared to other systems shall be amalysThe task of this comparative
analysis is to attempt to identify patterns of lelgackgrounds and understandings of
those laws. Ideal relations among them will be l#istaed?® Presumably, they are all,
more or less, based on the controversial propemyract approach. The difficulties that
these legal systems have in common will be disdioas well as way to seek future

improvement and harmonisation.

Finally, this thesis will propose a new way of #img about an assignment of
receivables. That new way is a ‘rights-based ambrodt will contest the current
property-contract one. Generally, the term ‘righésed approach’ to law or ‘rights-
based analysis’ of law is described as a form dflyamms that seeks to ‘develop an
understanding of private law obligations which reven, primarily or exclusively, by
the recognition of rights we have against eachrotia¢her than by other influences on

private law, such as the pursuit of community welfgoals’® This thesis seeks to

7K Zweigert and H Koétz, Introduction to comparative law (T Weir tr, 3rd rev edn, Clarendon Press 1998)
6; M Reimann, ‘Comparative Law and Private International Law’ in M Reimann and R Zimmermann (eds),
The Oxford handbook of comparative law (OUP 2008).
%% See G Wilson, ‘Comparative Legal Scholarship’ in M McConville and WH Chui, Research methods for
law (EUP 2007); Zweigert and Kotz (n 27) chs 1-3; G Dannemann, ‘Comparative Law: Study of
Similarities or Differences?” in M Reimann and R Zimmermann (eds), The Oxford handbook of
comparative law (OUP 2008); G Samuel, ‘Does One Need an Understanding of Methodology in Law
Before One can Understand Methodology in Comparative Law?’ in M van Hoecke, Methodologies of
legal research: which kind of method for what kind of discipline? (Hart 2011); see details of the
comparative methodology in Chapter 4.
% A Robertson and D Nolan, Rights and Private Law (Bloomsbury Publishing 2011) 1; see also R Stevens,
‘The Conflict of Rights’ in A Robertson and HW Tang, The goals of private law (Hart 2009).
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advance an understanding of assignment based pyimarthe relationship of rights
among persons. Those persons are assignor, assiigider and third parties. Its aim is
to make clear the foundational structure and oeraif substantive laws of assignment
and to re-establish legal principles and the undeding of conflict of laws regulating
assignment in an international context. As shaltlbmonstrated in the thesis, the true
legal nature of assignment of receivables is astearof contractual rights to payment.
The rights-based approach proposes to treat assignm this way. It covers both
contractual rightsinter parties and rights against third parties resulting from an
assignment. This is the approach that matchesehlesubstance of assignment. This
doctrinal methodology will also be applied in arakesative way in order to compare
whether the present and proposed rules can wodctefély in practice. Financing
against receivables by way of assignment whichoisedvia market practices, such as
factoring>® will also be taken into consideration. The potngifects, whether positive
or negative, if any, resulting from the new rigbtssed approach and its conflict-of-law
rules will be examined. This will, as a consequesbape the rights-based approach to

the real practice surrounding assignment.

1.4 Contribution to research

As the thesis foundation, the central claim anduargnt developed herein seek to
provide a more accurate understanding of the egisthw based on the property-

contract approach and then to establish and advacaéw reform of that understanding

Among different areas of private law, this kind of analysis is mostly used to analyse tort laws. See
Robertson and Nolan (n 29); also R Stevens, Torts and rights (OUP 2009); A Beever, Rediscovering the
law of negligence (Hart 2007); for rights-based analyses of contract and property, see SA Smith, Contract
theory (OUP 2004); B McFarlane, The structure of property law (Hart 2008); on rights-based theories of
law in general see EJ Weinrib, The idea of private law (HUP 1995); R Dworkin, Taking rights seriously
(Duckworth 1977); WN Hohfeld, ‘Some fundamental legal conceptions as applied in judicial reasoning’
(1913) 23 Yale U 16.

% R Goode and E McKendrick, Goode on commercial law (4th edn, Lexis Nexis 2009) 787-791; Akseli,
International secured transactions law: facilitation of credit and international conventions and
instruments (n 6) 28-31; F Oditah, Legal aspects of receivables financing (Sweet & Maxwell 1991) 32-35.
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on the basis of the rights-based approach. Onmdwrétical side, there is as yet neither
a clear approach nor rule regarding the internatiassignment of receivables in
conflict of laws. A great deal of previous reseanegs been conducted on the property-
contract approach to the conflict of laws for asegnt. The advantages and
disadvantages of each conflict-of-law rule havenbstidied, but no general solution
has been fountf: This thesis does not approach it on that basisaiber with regard to
the true legal nature of assignment. This reseaudgests that the main reason is
because of the property-contract approach itsedfitAs inconsistent with the true legal
nature of assignment, the research identifies padies fundamental problems arising
from such an approach, in terms of both substanawe and conflict of laws. By
arguing against the property-contract approach, thiesis proposes a new way of
thinking about and understanding this subject mati@mely, a rights-based approach.
It intends to prove and establish that the truallegture of assignment is a transfer of
contractual rights and not a mixture of contraatl @noperty. An original theoretical
analysis involves making a comparison of the rigig#gsed approach and the property-
contract approach. Its aim is to reveal problemdiificulties caused by the latter in
characterising the contractual and proprietaryassaf assignment. Also, a new set of
conflict-of-law rules based on the proposed rigldsed approach is drawn up, so that

to offer a general solution to this legal problem.

On the practical side, the rights-based approaeksst shed fresh light on a way to
modernise and harmonise the law of assignment, ehenpporting and facilitating
international financing against receivables. Hmsalternative to the traditional property-
contract one. Receivables are one of the impoftaancial asset¥’ They are utilised

by businesses to enhance their credit and raisadethrough selling or using them as

3! See, for instance, BIICL (n 6); Sigman and EM Kieninger (n 6); Flessner and Verhagen (n 7).
2 Zweigert and Kotz (n 27) 33; Beal, et al. (n 2) 286; EP Ellinger, E Lomnicka and CVM Hare, Ellinger's
modern banking law (5th edn, OUP 2011) 868; this matter is explained in Chapter 2.
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security. Divergences in the law of assignment agnoational systems and unsettling
debates on characterisation and choice-of-law rblesed on the property-contract
approach result in legal uncertainty. Through nobwing with certainty what law
governs the international assignment of receivalpladies are not sure what rights and
obligations they have. With the inability to findgeneral solution to the proprietary
aspect of assignment, the diversity of nationaklaamains problematic. Harmonisation
of the laws regulating receivables financing seeemsote. This, in turn, creates legal
risks; hence, there is an increase in transactistscsince the parties need to research
and comply with many potentially governing la#slt is work that is not easy to
complete without investing a lot of time, effortdanesources. The property-contract
approach has been proven to be an obstacle to hesimgp transnational secured
transaction law. The rights-based approach, byrasfitadvances a set of conflict-of-
law rules to govern both the contractual and pespry aspects of assignment. No
characterisation of these two aspects needs toobe.d\o traditional proprietary
concept of law or its difficulties needs to be redd to. The biggest obstacle to the
harmonisation, residing in the proprietary aspdassignment, can be overcome. The
legal risk is minimised and legal uncertainty iiaed, hence reducing the cost of
transaction and making credit more readily avaélabl businesses. As such, the rights-
based approach is shown to serve the notion of dr@as®ed modernisation of the laws
governing the international assignment of recewspbthe end result of which is to

support and facilitate cross-border financing asfaiaceivables on a global scafe.

** Buxbaum (n 6); Cohen (n 6); Akseli, ‘International harmonisation of credit and security laws: the way
forward’ (n 6) 554-557.
* Burman HS, ‘Commercial Challenge in Modernizing Secured Transactions Law, The’ (2003) 8 ULR 347;
Goode (n 6); Buxbaum (n 6).
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1.5 Structure of thethesis

As there are three main legal areas concernedisnitibsis — receivables, assignment
and conflict-of-law rules — its main content isexadrised accordingly. To study them
thoroughly, the thesis is structured as seven enapThis first chapter introduces the
international assignment of receivables in confb€tlaws. Its aim is to set up core
research problems, main research methodologies;ilmations to research and also the

thesis’s structure.

In Chapter 2, receivables which are the objectssigmment are studied. Their legal
status, as either contract or property, is invaséig through conceptual developments of
legal classification. This chapter focuses on examgi and establishing the true legal
nature of receivables. The answer to this questidinead to further advances of the
research in subsequent stages. Although, a redeiads been categorised as an
intangible property, the thesis challenges thisatidile issue by way of doctrinal
research methodology. The chapter also attempstablish a new acceptable view of
the nature of a receivable by arguing against tlieent property notion. Subsequently,
its true legal nature is proposed. Ideally, a tnatisnal receivable should be treated as a

contractual right, especially in terms of confldtlaws.

Chapter 3 deals with assignment, a method of teanis§ receivables. The combination
characteristics of contract and property are thénmsabject of research. In terms of
historical developments, the assignment of a conteh right — or a chose in action in
English legal terms — was formerly seen as a mecepion to the privity of contract

doctrine. This subject fell under the law of cootrand obligation. Later, it was

classified as the transfer of an assignable prppeaght. Assignment then takes on the
hybrid nature of a law of contract and of prope@ontractual-based and property-

based rules of the law of assignment are clarifiethis chapter. Developing from the
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supposition in Chapter 2 that receivables are aotual rights, this thesis intends to
clarify the true legal nature of assignment. Itlwguestion and answer why the
assignment of receivables should be straightforlyanctated as the assignment of

contractual rights, rather than as a hybrid of @wettand property.

Chapter 4 turns to the conflict of laws regulatitige international assignment of
receivables. Conflict-of-law rules under Englistvland American law, including those
of the European Union and those contained in iateynal instruments, are considered.
In Europe, it is the Rome | Regulation, which s@dsethe Rome Convention, that
covers this topic. International instruments sigaintly related to the subject are the
UNIDROIT Convention on International Factoring 198Bactoring Convention’), the
United Nations Convention on the Assignment of Rex#es in International Trade
2001 (‘Receivables Convention’), the UNCITRAL Ldgisve Guide on Secured
Transactions 2007 (‘Guide’) and the UNIDROIT Prples of International
Commercial Contracts 2010 (‘Principles’). The pupaof this chapter is to examine the
principles and underlying policies currently appbte and to consider current global
trends in legal reforms. Similarities, differencemjvantages and flaws of these

contemporary rules will be pointed out.

Chapter 5 analyses the legal approaches adoptetieinpresent conflict of laws
concerning the international assignment of recéesalit characterises the development
of legal approaches involving the conflict of la@ assignment to proprietary,
contractual and mixed approaches. The analysishaset approaches links back to
substantive laws that have been developed frometha principles of the nature of
assignment and conflict-of-law rules, as discussedhapters 2 to 4. In Chapter 5, the
current property-contract approach is first criticaanalysed. Subsequently, the
alternative rights-based approach is advanced by afacomparing to the property-

contract approach. Hypothetical cases involvingabksignment of receivables will be
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asked and answered. These cases are based onlegajodisputes and problems that
might arise in international commercial litigatiofhe aim is to investigate the
application of a rule based on the rights-basedagmh. Using a specific situation as a
case study will make it easier to engage in despudsion. Moreover, this problem-
solving analysis aims to clarify one of the reshajaestions, i.e. the extent to which the

conflict of laws can regulate and facilitate assignt in international scenarios.

In Chapter 6, the proposed rights-based approactheoconflict of laws vis-a-vis
assignment is analysed. Emphasis is put on lefgdtsf in terms of both principal and
practical perspectives, that might result from thesv approach. By seeing assignment
as a method of transferring receivables which atangible marketable assets, this
thesis does not limit its theme to legal theoried #&e literature. It also pays close
attention to the practical effects, whether positiv negative, that might result from the
application of conflict-of-law rules. The role obmflict-of-law rules for assignment in
financial contexts is examined. The aim is to eatduthe advantages and disadvantages

of these rules if they are applied in internatidirancial practice.

Finally, Chapter 7 will summarise the thesis, #gsaarch content and findings. Future
developments to the rights-based approach anddhiiat of laws for international

assignment of receivables will also be emphasised.
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CHAPTER 2: RECEIVABLES

To study the conflict of laws for an assignmentrefeivables, the first legal subject

matter of this thesis is receivables. As the obgdcassignment, receivables are the
things that are transferred from an assignor tassignee. They are the sources of rights
and obligations between relevant persons, i.egassi assignee, debtor and perhaps

third parties. They form the core of this chapter.

Originating from a contract, receivables are alsanted as items of propertylhis
fundamental characteristic of receivables affdutsapproaches that a legal system uses
to treat an assignment of receivables. The prapsgiehature of receivables raises
specific problems in international contexts sinber¢ is no clear rule for it nor
understanding of it. This can be seen as a problenonly in substantive law but also
in conflict of laws. When receivables are classifas property, transferring them in an
international scenario will be governed by confbétaw rules for property. By
contrast, the governing rules shall be those foorgtract if receivables are classified as

a contract.

As described in the previous chapter, the reseguelstions studied in this chapter are:
what is the true nature of receivables? Are theyreatual rights or property? And why
in the development of legal practice have they beeated as a kind of property?
Although receivables have been categorised as gyopthis thesis challenges such a
categorisation. It will propose that receivablesistl be treated as contractual rights,
particularly in terms of international assignmemnidathe conflict of laws. The

methodologies adopted in this chapter are doctandltheoretical research.

! As described in Chapter 1, the scope of this research is limited to contractual receivables.
? This matter is discussed in Section 2.2.2.
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In developing arguments about the true naturecawdivables, this chapter is divided into
four sections. Firstly, conceptual developmentslast concerned with fundamental
ideas of things and rights will be explored. In tBet Two, receivables as the object of
assignment will be studied. Their legal charactdl e analysed. Subsequently, by
arguing that receivables should not be treatetiensame way as property, this chapter
will advance in Section Three that the true natfreeceivables is that of a contract and
so they should be treated as contractual rightsalllyi in Section Four, some interim
remarks on receivables will be made before movimgoothe law of assignment in the

next chapter.

2.1 Conceptual developments

Knowledge and reasoning in relation to law havenaés been developed based on the
inconstant beliefs, critical ideas and thoughts @ciety. Legal theories and doctrines
help us to understand laws but, in another dimensiey influence our thinking about
the legal rules already developed and also thosg lakeveloped. The classification of
things is a fundamental concept established in gallsystem. Its purpose is to
categorise things and to deal with subsequent legdlers within a logical separated

branch of law’

In this section, the legal categorisation of thirgérst illustrated in order to clarify the
current legal standpoint of receivables in a leggstem. Next, two of the most
important, though controversial, subjects — i.¢éangible things and choses in action —
will be discussed. Lastly, an attempt will be madedentify the differences between

contractual rights and property rights. The ainhafse sections is to conduct a critical

®see R Pound, ‘Classification of law’ (1924) 37 Harv L Rev 933; JE Penner, ‘Basic Obligations’ in P Birks,
The classification of obligations (Clarendon Press 1997) 81.
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analysis of the prominent legal concept of recdemlt will serve as a basis for further

arguments.

2.1.1 Legal classification of things

The legal classification of things affects the vaalegal system considers a thing, and
the way a thing is treated in a legal contextslas such important to know where a
‘thing’ stands from a legal viewpoint if one is taderstand and argue about governing

rules. In this thesis, the research is on recegsmbvhich are ‘intangible things'.

(1) Meaning of things

The word ‘things’ is legal language that is bottastic and elusivé. It is also
problematic when an attempt is made to clarify eapé such as an ‘interest in things’.
The meanings of these words are hard to define watitainty. However, several
theoretical approaches have been formulated to doawlusive definitions. One of the
broadest definitions that has been proposed obahkis of human perception is that ‘[a]
thing is, in law, some possible matter of rightsl auties conceived as a whole and
apart from all others, just as, in the world of coom experience, whatever can be

separately perceived is a thirg'.

Where economics or business is concerned, a clefmitbn of either a thing or
property is not a vital issue. That is because dipigroach is likely to determine that
everything valuable should be also regarded aig th law® Still, the word ‘things’ in

property law differs somewhat from the same subjeatter as ‘things’ in the sense of

* CK Allen, ‘Things’ (1940) 28 Cal L Rev 421, 421.
> F Pollock, “What is a Thing’ (1894) 10 LQR 318, 318.
® See JW Harris, Property and justice (Clarendon Press 1996) 145-149; RA Posner, Economic analysis of
law (6th edn, Aspen Publishers 2003) 29-33, where property rights are defined as the right to the
exclusive use of valuable resources; JE Penner, The idea of property in law (OUP 1997) 63—64, where it is
stated that ‘not all valuable rights are regarded by the law as property rights’.
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wealth. Being considered as wealth, things araeddeas an external form of value and
in those terms an opportunity cdsthe result of this is that no member of a class of
things enjoys any special staflis contrast, in terms of legal treatment, legaltems
have laid down patterns of vocabulary which tenddntrol perceptiofi;and there are
many different aspects, either major or minor,ha tegal doctrines and rules dealing

with each class of things.

With regard to the terms ‘interest in things’ aght in things’, it has been observed that
there exists a different aspect in the legal megnoirthis phrase in comparison with the
word ‘things’!® The interest in a thing might not be identicathat thing in itself. For
example, it differs if one owns a thing, such dmese, outright or one owns a half share
in that horse with another. Nevertheless, sometimes these two words are used
interchangeably. The scope of the conception oighhas been extended to include the
realisation of interests in those thifgs herefore, speaking of a thing by itself might

also refer to the legal interest in such a thing, ewnership and possession.

(2) Classification of things
Things are broadly classified according to theiygatal and material nature. Two main
categories are tangible or corporeal things, atehgible or incorporeal things. This is
the division of property generally used in the Ramaad civil-law system? Tangibles
are subdivided into immovable things such as lamd, movable things such as goods.

In the case of intangibles, it can simply be shat they are things that have no physical

’ B Rudden, ‘Things as Thing and Things as Wealth’ (1994) 14 OJLS 81, 86-87.
® ibid.
? ibid.
' F Lawson and B Rudden, The law of property (3rd rev edn, OUP 2002) 19.
" ibid.
2 Allen (n 4) 440.
 Rudden (n 7) 83.
" WW Buckland and P Stein, A text-book of Roman law from Augustus to Justinian (3rd edn, CUP 1963)
185-185, where it is stated that ‘Physical objects are given illustrations of res coporales. Res
incorporales were abstract conceptions, notional things, and, as res meant assets, res incorporales were
rights’; see also JHM van Erp and B Akkermans, Cases, materials and text on national, supranational and
international property law (Hart 2012) 31-36 and 365—368.
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or material object. Intangibles combine a wide mamj various things, e.g. debts,

receivables, negotiable instruments, shares, bandsntellectual property.

Terminology in a common-law system, however, idetdént. English property law, in
particular, has not followed the Roman or civil-lamadition for the classification of
things® Rather, it has its own approach to this mattestFihere are two major groups
of property: real property or realty such as laatl personal property or persondity.
Personal property is separated into choses in gsisserelated to physical items like
chattels or goods, and choses in action like redd®s. It has a wider scope than realty,

so one might simply say that ‘it comprises all @p other than realty®

The non-matching legal classification of thingsossrcivil law and common law results
from different approaches to historical developreerggarding those things. Such
dissimilarity leads to difficulties in dealing witie law of assignment for receivables.

This topic will be discussed in the following twecsions.

2.1.2 Intangible things

(1) Property aspect of intangiblethings
Nowadays, a significant part of the wealth of tharlah exists not only in tangibles but

also in intangibled?® Fortunately, ‘[a] thing is no less a thing in laverely because it is

> Lawson and Rudden (n 10) 29-49.
18 U Mattei, Basic principles of property law: a comparative legal and economic introduction (Greenwood
Press 2000) 7-21.
Y Lawson and Rudden (n 10) 20-22; RJ Smith, Property law (6th edn, Pearson Longman 2009) 7-8; AP
Bell, Modern law of personal property in England and Ireland (Butterworths 1989) ch 2.
'8 Smith (n 17) 7-8; Bell (n 17) 3.
19 Especially in developed countries like the United States, it is estimated that 42 per cent of gross
household asset were in financial form. This high ratio is also approached by the UK. In Japan, Canada
and Germany, financial assets amount to approximately 28 per cent in comparison with real property
and debts. See UNU-WIDER, ‘The World Distribution of Household Wealth’ <http://www.wider.unu.edu
/publications/working-papers/discussion-papers/2008/en_GB/dp2008-03/_files/78918010772127840/
default/dp2008-03.pdf> accessed 9 October 2015, 12-13.
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intangible’?® Although intangible things already comprise a éadiversity of things, a
new type like financial derivatives has still tone® into existence. It is therefore
difficult to describe all the different kinds oftamngibles with a generic terfhBut in
terms of a common reason for why various classastahgible things have become
property in a legal system, perhaps the most ptebaiplanation is this: ‘[the] reason
why [English property law] treats intangible intst® as objects, as things, is because
people are willing to buy them; and any thing whighhe object of commerce may be
treated as an asset, just as much if it is anadigin like share in a company as if itis a
physical object like a house or a c&rAlong the same lines, the theory of value
suggests that, in a capitalist economic system|uévacreating means property

creating’?®

(2) Classification of rightsin relation to intangible things

A legal system usually makes a distinction betw@eoperty rights and personal
rights?* In principle, a property right or riglin remis a right in a property that can be
asserted against a public. A personal right ortiiiglpersonams, by contrast, a right in
a relationship between persons and against thasenzeonly. Dealing with tangible
property, i.e. immovable and movable, it seems easyigh to make a clear distinction;
but where intangible property comes into the pitufrawing such a line is much
harder and, as a result, becomes blurred. Thisagcdlly because in the case of

tangibles there is a material property for a rightemto reside in, whereas in the event

It has also been recorded that the volume of household liquid financial assets such as bank deposits,
equities, bonds and shares in the United States has exceeded 25 trillion US dollars since 2010. See
SIFMA, ‘2012 Year In Review’ <www.sifma.org/year-in-review2012> accessed 9 October 2015; Lawson
and Rudden (n 10) 29.

2% Allen (n 4) 423.
*! Lawson and Rudden (n 10) 29.
*? ibid 21; see also K Gray and SF Gray, ‘The Idea of Property in Land’ in S Bright and J Dewar, Land law:
themes and perspectives (OUP 1998) 35.
2w Child, ‘The moral foundations of intangible property’ (1990) 73 Monist 578, 592—-593.
** R Goode, ‘Ownership and Obligation in Commercial Transactions’ (1987) 103 LQR 433; M Bridge,
Personal property law (3rd edn, OUP 2002) 12; LS Sealy and RJ Hooley, Commercial law: Text, cases, and
materials (OUP 2009) 64-68; A Pretto-Sakmann, Boundaries of personal property: shares and sub-shares
(Hart 2005) 88—93.
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of pure intangibles such as receivables this istim®tcase. An example can be seen in
the ownership right of a thing. Ownership is leigaiguage that connotes a legal right to
a thing, orres A legal principle is able clearly to distinguiphoperty rights from mere
personal rights to delivery or the transfer of ase” It is, anyway, doubtful whether
anyone can have ownership of an intangible thirudp s a claim or receivable. To put
it another way, can an intangible thing be an dbggawnership? To respond to this
guestion, different approaches have been usedferett jurisdictions. There appears
to be no consensé$This problem also leads to such fundamental cuests: is] the
distinction between corporeal and incorporeal abmhits or things? Is the distinction

between movable and immovable about rights or athings?*’

In addition to the classification of ‘things’, thdassification of ‘rights’ is another
important subject which should be mentioned hehe dlassification of rights benefits
lawyers in understanding various aspects of intdagthings and, of course, in
advancing arguments in this thesis. Dissimilar apphhes to the classification adopted
by a legal system can, however, create furthencditfes when grouping different

categories of classified rights.

On the traditional classification of righth rem and rightin personam these two
different kinds of rights are, respectively, delsed as: a right that clearly has an object
to which a person is entitled, such as a propéght in respect of a corporeal thing; and
a right where an object is not so apparent, such rght arising from an obligatidf.
Focusing on their substance, rights can be clagsds absolute and relative. A right

will be relative if it has limited use whereas dsalute right refers to a right that is not

> R Goode (n 24) 433.
%% See van Erp and Akkermans (n 14) 378-384, where a comparative study shows that while some legal
systems such as Germany and the Netherlands limit the application of ownership rights to corporeal
things, others such as France and Belgium do not provide any clear indication, and it is difficult to draw
any conclusion on yet others like England.
%’ GL Gretton, ‘Ownings Rights and Things’ (1997) 8 Stellenbosch L Rev 176, 176.
% W Mincke, ‘Property: Assets or Powers — Objects or Relations as Substrate of Property Rights’ (1996)
JSAL 255, 256-258.
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limited by the rights of others. In this terminojodt is then explained that ‘an absolute
right is potentially directed against everybody’A relative right, in contrast, ‘is
directed against a certain debtor orifyMoreover, English law, as an example of a
common-law system, divides rights into four categgrreal rights (rightsn rem);
rightsad rem(rightsin personanad ren) referring to rights to have goods delivered or
transferred; purely personal rights (rights personani and equities which denote

personal power over the rights of anotffer.

Considering this classification, an individual Iegat of rules should then be formed in
order properly to handle each categorisation ohtsig® In principle, whereasn
personanrights are subject to the law of contrdatyemrights come under the law of
property. Even though it is presently admitted tim&ngibles are one of the subject
matters in today’s property laws legal problems relating to intangible things and
associated with intangible rights still arise, speally those involving receivables
which are the main class of intangibles studiedthis research. Such problems
primarily originate from the relationship betweamdanteractions of property law and

contract law. This raises further issues which tdldiscussed later in this chapter.

2.1.3 Chosesin action

(1) Definition and scope of chosesin action
In common-law terms regarding personal propertgrehis a ‘thing in action’ or a
‘chose in action’ which points to a thing or a tighat can only be asserted by legal

action. This phrase is used in parallel with ‘clsoge possession’. According to a

* ibid 257.
** ibid.
1R Goode and E McKendrick, Goode on commercial law (4th edn, Lexis Nexis 2009) 28—30.
%2 See Pound (n 3).
* A Pretto-Sakmann (n 24) 88-93; Lawson and Rudden (n 10) 29-31 and 36—-38; M Bridge, L Gullifer, G
McMeel and S Worthington, The law of personal property (Sweet & Maxwell 2013) 622-623.
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statement by Fry LJ il€olonial Bank v Whinneyall personal things are either in
possession or in action. The law knows testium quid between the two™ By
definition, a chose in possession is mainly conegnuith a physical thing of which one

can take possession, whereas a chose in actian. is n

A chose in action is incorporeal in its natureislsimply a legally recognised right to
action. Historically, much attention was paid bgdescholars to the question of ‘what
is a chose in action?’ What sorts of things cowdrégarded as being included within
the scope of this legal phradeR definition of a ‘chose in action’, which is gaa#y
accepted as correttwas given by Channel J orkington v Mageea chose in action
is ‘a known legal expression used to describe eé@nal rights of property which can
only be claimed or enforced by action, and not &kirtg physical possessiorY.
However, a variety of things has been included utie heading of ‘choses in action’.
Choses in action cover a wide range of persongqrtg. It includes, but is not limited
to, contractual rights, debts, receivables, nept#iainstruments, stock, shares,
intellectual property, and even rights to damagemded on tort actior.It could be
said that things covered by ‘choses in action’ @aperwith the phrase ‘intangible
properties’ employed in civil law. To be more specithat overlap also includes

receivables.

As a result, the various kinds of choses in actiares not usually treated under one

particular area of law, but under separate brandfiekte laws to which they more

%% [1885] 30 Ch D 261, 285; see also Mackay of Clashfern (ed), Halsbury's laws of England, vol. 13 (5th
edn, Lexis Nexis 2009) para 1.
> See HW Elphinstone, ‘What is a Chose in Action?’ (1893) 9 LQR 311; C Sweet, ‘Choses in Action’ (1894)
10 LQR 303; S Brodhurst, ‘Is Copyright a Chose in Action?’ (1895) 11 LQR 64; TC Williams, ‘Is a Right of
Action in Tort a Chose in Action?’ (1894) 10 LQR 143; TC Williams, ‘Property Things in Action and
Copyright’ (1895) 11 LQR 223; OR Marshall, The assignment of choses in action (Pitman 1950) 5-8.
*®Wws Holdsworth, ‘The History of the Treatment of "Choses" in Action by the Common Law’ (1920) 33
Harv L Rev 997, 997.
*"[1920] 2 KB 427, 430.
*® See Mackay of Clashfern (n 34) paras 4-12; Williams, ‘Is a Right of Action in Tort a Chose in Action?’
(n 35)
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properly belong® For example, shares are valuable units establibpembmpany law,
while negotiable instruments and intellectual propdave their own special sets of
law. Thus the phrase ‘choses in action’ is neideign of nor a sole answer for the
governing legal area of each type of them. Althotggeivables are grouped as choses
in action, that does not automatically mean thay tehall be governed by the same
substantive laws as those for shares, negotiaBleuments and intellectual property.
Instead, a law should be adopted to deal with vatées on the basis of their real

nature, i.e. a contractual claim enforceable byllegtion.

(2) Property law and chosesin action
A chose in action is a right enforceable by legelom. It is a personal right of the
rightholder against the person subjected to itidlty, it is not a property right. As a
personal right between identified persons, origjnat cannot be assigned®
Inalienability and non-assignability have been th&n characteristics of the nature of

this kind of right*

In the past, it was settled that a chose in actiaa inalienable. A chose in action was
described as a right to bring a personal actiod,tha cause of action might concern a
contract, property or toft It was a right arising from and to be asserted personal
action. It did, to a large extent, depend on the dé& procedurd? A right of action for
the recovery of a thing including a receivable wagarded as ‘a specifices. **
However, this does not mean that a right of actsoa thing. It is not a thing aesin
itself but a claim or a mere right to action. h, itself, comprises a cause of action

giving rise to a right to legal action; hence itswaot an alienable right. As a

** Holdsworth (n 36) 998.
*® ibid 1002-1006.
*ibid 1015-1006; WW Cook, ‘The Alienability of Choses in Action’ (1916) 29 Harv L Rev 816.
* Holdsworth (n 36) 997-998.
* ibid 1001.
* JB Ames, ‘The Disseisin of Chattels. IIl. Inalienability of Choses in Action’ (1890) 3 Harv L Rev 337.
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consequence, ‘where one has a mere right agaimghen there is nothing that is
capable of transfef® Furthermore, the substance of a chose in actityr aontains a
personal obligation between the rightholder andgleson subject to it. Historically,
‘assignment of such a right in action by the actved parties was unthinkabl&®The
non-assignability of choses in action was thenéaeassary and logical deduction from
the nature of [them]'” Another reason from legal history is that the grssient of a
chose in action was against the policy of law kn@srthe objection of maintenance. It
was believed that permitting such assignment ‘mightl to the oppression of debtors

by assignees more powerful than the assigfior'.

After modifications surrounded by controversiegjay a chose in action has been
extended from a mere right to bring a legal actigainst a person to be regarded as an
item of property’ In the past, rights to action for a contractualigation were
absolutely prohibited for assignmefitNow it is a settled law that a contractual right
can be assigned by an act of a party to the cdnitself. Taking into account the
broadest sense of the word ‘property’ it means afale things — things that can be
evaluated by, or transformed into, money. Rightsemnvadmitted as valuable, are then
included in the word ‘property”* Another reason why intangible rights or choses in
action are counted as property is because theyassgnable; and only objects of

property can be legitimately assigmédn spite of its origin, a chose in action has been

* ibid 339.
** Holdsworth (n 36) 1003.
* ibid 1016.
*® Marshall (n 35) 36.
* Alloway v Phillips [1980] 1 WLR 888, 893; Bell (n 17) 11-12.
> Holdsworth (n 36) 1018-1022.
> Williams, ‘Property Things in Action and Copyright’ (n 35) 223.
> This issue is investigated in Chapter 3.
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categorised as a class of property, to be moragarémtangible property’. A lawsuit

thus becomes a property, i.e. a private propentyelk from the right to sue.

Considering the reasons for value and assignabihig research argues that they are
only assumptive rationalities that actually follalwe features of intangible things.
Neither of them should be a decisive factor foamgfible things to be classified as
property. An argument which can be found in legatdny is that ‘the term chose in
action was an established law term long before gntgpcame to be used in the wide
sense of valuable thing¥' As such, it seems unlikely to be accurate to meqairight of
action to be included under property as a condipaecedent for it to be a chose in
action or assignable. The question of whether & rgyan assignable chose in action or
not is different from the question of whether itagroperty or not. Rights, including
those which are contractual in nature, might benéer property in a common sense.
This is generally because there are measurableyalored in them. However, their
criteria are not like property in the same legaisseas land and tangible objects. In the
case of receivables, they are monies payable wagracts, which is one of the classes
of choses in actior® They are contractual claims against persons wieodabtors
subject to those receivables. Value and assighahile important features of intangible
things, but it is not necessary to assume thahgilde things, especially receivables,

should be counted as items of property in a legass.

> A Blumenthal, ‘Legal Claims as Private Property: Implications for Eminent Domain’ (2008) 36 Hastings
Const LQ 373, 373.
>* Williams, ‘Is a Right of Action in Tort a Chose in Action?’ (n 35) 145; see also Marshall (n 35) 23-27.
> |t was stated that there are three classes of choses in action. The first one is money payable under a
contract; the second is money payable otherwise than under a contract, such as damages in a tort
action; and the last one is intellectual property, such as copyrights, patent, and trade-marks. Marshall
(n 35) 27-28; Elphinstone (n 35) 313.
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2.1.4 Contract vs property notions of law

Contract and property are connected, but differerénches of law® The greatest
difficulty in a legal system is always knowing whhe difference is between the two,
and to be able to distinguish between them and draime in the middle of their
linkages with minimal confusion or disguise. Atdlsitage, the fundamental concepts of
contract and property are examined alongside ttw® doctrines of contractual rights
and property rights. This will serve as a fundarakemfiasis to determine whether

receivables are contract or property.

Property law ‘primarily concerns a person’s relatim, to, or over, a thing®’ It
involves the fundamental question of what things lsa counted as property in the eyes
of the law. What is the nature of interests, patéidy proprietary interests, contained in
a piece of property? How, and to what extent, caiglgtholder derive or gain benefit
from them? The principle of ownership rights ovepraperty might be the most vital
legal concept there has ever been, but propertyhkswbroader concerns than tHdn
particular, it is not limited to physical object$.does, by contrast, cover so-called
proprietary rights or interests in intangible tlsndurning to contract law, it basically
deals with legal relationships created by an agesmtretween persons. Although there
is no formal definition of contract in English laW,its basic principles can be
summarised as per the following statement. ‘A @mitis an agreement giving rise to
obligations which are enforced or recognised by. latve factor which distinguishes

contractual from other legal obligations is thatyttare based on the agreement of the

*® See Pound (n 3).

) Pearce, ‘Property and Contract: where are we?’ in A Hudson, New perspectives on property law,
obligations and restitution (Cavendish 2004) 88.

>% Smith (n 17) 3-7.

PE McKendrick, Contract law: text, cases, and materials (4th edn, OUP 2010) 3—7.

It has also been noted that where a definition of contract appears in legislation, it differs ‘according
to the particular legal system in which they appear’. H Beale, Cases, materials and text on contract law
(2nd edn, Hart 2010) 39.
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contracting parties® The law of contract is also known, specificallyang civil-law
systems, as a subject of the law of obligaffofihe scope of the law of obligation is,
however, wider than the law of contract. It is tglly admitted that the law of
obligation basically concerns ‘a person’s relativith another person® It is not
limited to voluntary obligations, such as contradbsit also includes involuntary

obligations, such as torts.

To distinguish between the spheres of propertydad contract law, it is typically ruled
that there is a limited number of proprietary rgjthat are accepted by property law.
This doctrine is mostly known as the principlenoimerus clausu® According to this
principle, the law of property is a mandatory rlitaiting the number and content of
property rights. Property rights created by lawnfaa closed list. Individuals or parties
by themselves are unable to create a proprietght dutside that list! In contrast, the
law of contract is about the principle of privateddom. Based on the freedom of
contract doctrine, parties by themselves can craatemodify rights and obligations

enforceable among themselves, as long as theyoaimntrary to a fundamental public

policy.

Once, it was claimed that property and proprietaghits listed in conformity with the
numerus clausugrinciple were not exclusive. The idea was that gght could be

categorised as proprietary if it was ‘definablegntifiable by third parties, capable in its

% peel and GH Treitel, The law of contract (13th edn, Sweet & Maxwell 2011) 1.
®1 Such as in German Law, Beale (n 59) 40-41; however, it appears that common law sometimes uses
this heading as well. See generally P Birks, English private law (OUP 2000).
®2 pearce (n 57) 88.
63 Referring to a closed list of property rights; B Akkermans, The principle of numerus clausus in
European property law (Intersentia 2008) 6; van Erp and Akkermans (n 14) 65; Mattei (n 16) 55.
® The numerus clausus principle has quite a strong standing in the civil-law system, such as in Germany.
But in other jurisdictions, like those of France, the Netherlands and English common law, the application
of this principle is less strict. See generally Akkermans (n 63); A Fusaro, ‘The Numerus Clausus of
Property rights’ in E Cooke (ed), Modern studies in property law. Vol. 1, Property 2000 (Hart 2001); van
Erp and Akkermans (n 14) 65-67 and 72-75.
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nature of assumption by third parties, and haveesdegyree of permanence stabilfty/’.
Nevertheless, it was later pointed out that ‘tlgpraach has never been used to admit a
right [as proprietary], and there are many rightsolw have been rejected even though
they satisfy the criterid® An example is the contractual license to occumyl lvhich

was held not to be a property right.

Still, the numerus claususgrinciple has been the subject of controversiesthe one
side, in terms of finding its underlying objectivas laid down in the property law. On
the other side, it can continue to function asratication of the scope of property law
in comparison with contract law. For example, is hacently been illustrated that
information costs and standardisation are two ingmrreasons fonumerus clausus
which can be used to explain the fundamental diffees between property rights and
contract right$® Sincein personamrights involve an identified group of parties to a
contract, the legal rules of contract then ‘peranitigh degree of customisation of rights
and duties, and emphasise the importance of disglaaformation particular to the

parties to thén personamagreement®’

In remrights, in contrast, affect an indefinite
numbers of persons. ‘[The] legal rules associatéd im rem rights are standardised
and immutable, and focus on gross proxies like datias that are easy to observe and

grasp by a large and heterogeneous populationtgfraiders’”®

‘Both civil-law and common-law jurisdictions havenlg recognised that certain legal

rights are good “against the world” while otherglgponly against named persons or

% National Provincial Bank v Ainsworth [1965] AC 1175, 1248 (Lord Wilberforce).
®w Swadling, ‘Property: General Principles’ in P Birks, English private law (OUP 2000) 209.
®” Ashburn Anstalt v Arnold [1989] Ch 1.
% TW Merrill and HE Smith, ‘Optimal standardization in the law of property: the numerus clausus
principle’ (2000) 110 Yale U 1; TW Merrill and HE Smith, ‘The property/contract interface’ (2001) 101
Colum L Rev 773; see a dissenting opinion in H Hansmann and R Kraakman, ‘Property, contract, and
verification: the Numerus Clausus problem and the divisibility of rights’ (2002) 31 JLS S373.
% Merrill and Smith, ‘The property/contract interface’ (n 68) 852.
" ibid.
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entities.”*

The former have been called rem or property rights, and the lattar
personanor, more specifically, contract rights. Being the great pillars of the legal-
rights concept, several detailed theoretical apgres have been proposed to clarify
them. Apart fromnumerus clausysthere appear to be two contrasting theoretical

approaches which should be considered here.

In trying to clarify the distinction between persbmights and property rights, the first
theory which should be mentioned is that of Hohfél/hile defining the word ‘right’
in the narrowest sense as a synonym of ‘claim’ @mdrrelative of duty, he explains a
right in personamas ‘a unique right residing in a person (or grafigoersons) and
availing against a single person (or single groipersons); or else it is one of the few
fundamentally similar, yet separate, rights avgilrespectively against a few definite
persons™> A right in remis explained as ‘one of a large class of fundaainsimilar
yet separate rights, actual and potential, residing single person (or single group of
persons) but availing respectively against persoasstituting a very large and
indefinite class of peopl€” The result is that, in one of the Hohfeld’'s cosore
opinions based on jural relations, ‘[a] rightremis not a right “against a thind® but
one ‘against personé®.All rights are thus rights against persons. Subeetly, this
view has been attached to a well-known phrase,ithiedle of rights’. It is an idea
intending to establish that property rights are elyel bundle of personal rights. A

similar theory has been established by Kelsen, eduabared that ‘every right to a thing

is also a right against a perséh’lt is the relation between individuals which i§ o

" ibid 780; Bell (n 17) 6-11.
ZWN Hohfeld, ‘Fundamental legal conceptions as applied in judicial reasoning’ (1917) 26 Yale LJ 710.
" ibid 718.
" ibid.
" ibid 720.
" ibid 722.
"7 H Kelsen and M Knight, Pure theory of law (University of California Press 1967) 130.
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primary importance ... [the] relation to the thingoilssecondary importance, because it

merely serves to clarify the definition of the firslation.”®

By strongly criticising the ‘bundle of rights’ coept, another theoretical approach has
been advanced by Penner. He has argued that thél&aof rights’ omits a fundamental
aspect ofin remrights; that is to say, rights and dutiesrem do not refer to any
particular persons but to everyone in a relatigmstihrough a property, with the
owner’? He, in contrast to Hohfeld’s theory, has emphabtsat ‘property is a right to
thing’,®° and ‘[a] necessary criterion of treating somethasgproperty is that it is only
contingently ours®! It has also been pointed out that ‘[what] distisges property
rights is not just that they are only contingertlys, but that they could just as well be
someone else’$? Therefore, from Penner’s viewpoint, contractughts, choses in
action and receivables are undoubtedly prop&r®n top of this, the law of property
can be defined as law that concerns ‘the legatiogis. between persons with respect to

things'3*

After all, one might find it bewildering and asksanple question. What precisely are
the differences between these two classes of rightdract and property? Specifically,

for this research’s purposes, when an intangibletraotual right, or what could be

called a chose in action, is being questioned, Ishitne answer be that a contract can
generate property, while a contractual right shdodd described as the object of a
property right® Or, a better approach might be, as someone hazked that ‘[there]

is no “chose” or thing or res. There is [only] ghi (or claim) against some pers8f.’

" ibid.
7 penner (n 6) 25-27.
% JE Penner, ‘The “Bundle of Rights” Picture of Property’ 43 UCLA L Rev 711, 799-800.
*!ibid 802.
* ibid.
* ibid.
¥ swadling (n 66) 204.
®p Jaffey, Private law and property claims (Hart 2007) 82—-83.
8 AL Corbin, ‘Assignment of contract rights’ (1926) 74 U Pa L Rev 207, 207.
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Together with this, ‘[there] can be no such thirsgaalegal relation between a person

and a thing®’

Nevertheless, it is true when one states that ag level, property and contract are the
same: proprietary and personal rights can bothobeaived of as constituting asséts’.
This statement is based on an economic perspedtiiat might not be quite correct
from a legal perspective. As shall be consideredhm following sections, many
debatable legal points have been advanced regatdengontractual and proprietary
nature of receivables. While some lawyers try hardiraw a dividing line between

property and contract, others tend to blend thegyetteer.

2.2 Characteristics of receivables

Considering receivables as the object of assignnibist section concentrates on the
principal features of receivables and their legature. Receivables are contractabl

initio. However, for some aspects, as shall be seenhtney been regarded as property
and brought within the realm of property law. Swuusntly, this notion has led to the

application of property law to the contractual tielas of receivables.

To argue against the property notion of receivables features of receivables are
explored. This is to set the fundamental scenéhifollowing questions. Where does a
receivable come from, how does it occur and whatthe legal relationship arising
from it? Next, the research will discuss the propeotion of receivables in order to
determine why such a belief and concept have beeelaped. It will also examine

whether a receivable can match with the legal eatfr property as constituted in

¥ AL Corbin, ‘Legal analysis and terminology’ (1919) 29 Yale LJ 163, 165.
88
Pearce (n 57) 87.
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property law or, to put it in another way, whetkies legal principle of property, usually

applied to tangible things, can be properly appl@ohtangible things like receivables.

2.2.1 Basic features of receivables

A ‘receivable®is a bond intentionally formulated by the partiesa contract. It is a

consequence of a contractual relationship betwéen contracting parties, that is

recognisable and enforceable by law. It is, in ptherds, a debt but the emphasis is on
the perspective of the creditor, not the deBigx.receivable is a right to payment for a
creditor, but a debt is an obligation of a debEmr a receivable to be formulated, there
must be a party taking up a promise, accordinghéotérms of a contract, to make a
monetary payment to another party. On this sidéhefcontract, such as a borrower
taking out a loan, or the buyer in a sale contriaareates a monetary obligation. The
party who is under an obligation is the ‘debtomdathe other who holds a right to

payment is the ‘creditor’. Upon performing in aatance with the terms of the contract,

the debtor is thereby discharged from his debheré¢ceivable.

Another key aspect of a contract as a binding agee¢, or as the source of a binding
obligation, is the question of legal enforceabifityVhen a debtor, on whatever grounds
or none, fails to perform his contractual obligagpsubsequent matters in contract law
will point to a breach of contract. As a resulttlois breach, it gives rise to the creditor
having a right to enforce the contract againstddletor and/or claim damages in respect
of losses originating from it. Whether this invadveollecting unpaid receivables or

enforcing contractual rights, it must however beneldhrough a legal process, by

bringing a legal action against the debtor befommat. This is an actiom personam

8 This kind of relationship is also denoted by other terms, e.g. obligation, debt, chose in action, claim or
right. See Mackay of Clashfern (n 34) para 5.
% R Goode and L Gullifer, Goode on legal problems of credit and security (Sweet & Maxwell 2008) 96.
°! peel and Treitel (n 60) 5-6.
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based on the creditor’s contractual right to sugchvis part of the underlying logic laid
down in the phrase ‘chose in action’. It could #fere be stated that by the term
receivables is meant a right to the payment of m € money. Receivables are

therefore contract and should be ruled by conteaet

From practical developments, receivables are oneimost important ways to raise
finance, not only in domestic but also in interoaéil markets? Abbreviated from

accounts receivable, the term ‘receivables’ is iti@tally a business term usually
referring to amounts due to (‘receivable’ by) aibass® In the widest sense, it covers

‘all monetary obligations owed to a business unidaipg its cash flow®*

Accounts receivable financing is a continuing agement whereby funds
are made available to a business concern by a cimgnagency that
purchases the concern’s invoices or accounts ra&gkeivover a period of
time or makes that concern advances or loans, gatire or a series of

assignments of the accounts as primary collatelrity >

Originating in American jurisdiction, receivables accounts receivable have been
regarded as the object of a financial asset andthad of raising finance. It was first a
basis for short-term financing in the textile trafeand subsequently a basis for
financial formulation and development in businesstiviies.®” Before such a

formulation, at a time when things incorporeal weat acknowledged as financial

% According to Factor Chain International, the volume of domestic and international factoring and
invoice discounting business within, for example, the European Union was estimated at over 140 billion
euros in 2010. In addition, based on a report from SIFMA, the total factoring turnover of EU member
states increased almost 30% from 2006 to 2010, reaching 1,045,069 million euros. This information has
been cited in BIICL, ‘Study on the question of effectiveness of an assignment or subrogation of a claim
against third parties and the priority of the assigned or subrogated claim over a right of another person’
<http://ec.europa.eu/justice/civil/files/report_assignment_en.pdf> accessed 9 October 2015.
ZH Beale, M Bridge, L Gullifer and E Lomnicka, The Law of Security and Title-Based Financing (2nd edn,
OUP 2012) 273.
*Ep Ellinger, E Lomnicka and CVM Hare, Ellinger's modern banking law (5th edn, OUP 2011) 872.
* RJ Saulnier and NH Jacoby, ‘The Development of Accounts Receivable Financing’ in Accounts
Receivable Financing (NBER 1943) 17.
*®ibid 15-16.
%7 G McCormack, Secured credit under English and American law (OUP 2004) 209.

35



assets or a source of wealth, receivables wereallytunused in financing stratedy.
As the credit economy has developed, an accourd.-eeed by a purchaser to a seller
— has been regarded as a storage value representitgim for money?® Such an
account can be formed as a financial asset. Belihg @ be sold or attached as a
security'® receivables help businesses to raise funds ambsumonetary systems. In
effect, receivables have an important part to phagirculating credit through markets.
It is admitted that receivables financing is crddig, and results from, the driving force
of financial demand® According to its vital role in international fineial markets,
there exists a need for suitable regulation oveeiwables. At present, the word
receivables is an official term written into seveandes of law. Take, for instance, the
definition of a receivable as described in the Red#es Convention, i.e. a ‘contractual
right to payment of a monetary sufiZAlong the same lines, the Guide defines the
103

meaning of a receivable as ‘a right to payment wiodetary obligation™.” Receivables

is, nowadays, not only a business expression batalital subject matter of law.

Along with receivables, there is another phrase #muld be examined, i.e. ‘book
debts’. In principle, both receivables and booktdelve regarded under the English law
as choses in action, i.e. rights enforceable bytaaction’® Still, the term receivables
is nowhere defined in English 1aif” Instead, the term ‘book debts’ is advanced by
English courts. Its meaning is narrowly describsdlabts arising in the ordinary course

of business and due or becoming due to the propriétthat business in that such debts

% M Nathan, ‘Civil Code and Modern Methods of Financing’ (1975) 50 Tul L Rev 583, 588.

*ibid.

1% see A Dunham, ‘Inventory and accounts receivable financing’ (1948) 62 Harv L Rev 588; CG Moore,
‘Developments in Factoring, Inventory Liens and Accounts Receivable Financing’ (1961) 17 Bus Law 801;
CC Craig, ‘Accounts Receivable Financing: Transition from Variety to Uniform Commercial Code’ (1962)
42 BUL Rev 187.

1% saulnier and Jacoby (n 95) 18-25.

See art 2(a); under the UCC, receivables financing has a very wide scope. Basically, it includes all
rights to payment of monetary obligations. See s 9-102(a)(2).

1% para 20; however, it should be noted that while the Receivables Convention applies only to
contractual receivables, the Guide applies to non-contractual receivables as well.

1% see Beale, et al. (n 93) 273-274; Torkington v Magee [1920] 2 KB 427 (Channel J).

F Oditah, Legal aspects of receivables financing (Sweet & Maxwell 1991) 19.
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should or could be entered in well-kept books netpto that business, whether they are
in fact entered in the books of the business orfiddnder English law, ‘book debts’ is
a term with a specific meaning and a specific scopapplication'®’ It comprises a
special type of transaction that must be registededording to English law, therefore,
not all receivables are book debtSReceivables are a broader term than book d&bts.
It includes, but is not limited to, book debts. Meheless, comparing ‘receivables’ and
‘book debts’, it has been noted that ‘modern conmmeinfluenced by American
terminology, tends to use the wider term “receieablto refer to all debts owed to a

business® This also avoids confusion with book deblts.

Receivables have typically been separated into tigpes. The first one, which is a
primary concern of this research, is ‘pure recdesibi.e. rights to payment which are
not embodied in a documelt The second type is ‘documentary receivables’, ssch

bill of exchange, a promissory note, or other niadph¢ instruments where there are
documents which, by and in themselves, representeteivables™ Considering pure

receivables, what thing can be categorised asavedile, and where does a right in a
receivable come from? Receivables have been defisethts to payment of a sum of

money. Generally, they can originate from variounsl& of obligations, e.g. the price of

106 Beale, et al. (n 93) 274; Independent Automatic Sales Ltd v Knowles & Foster [1962] 1 WLR 964, 983

(Buckley J); Shipley v Marshall (1863) 143 ER 567; see also Oditah (n 105) 20; Goode and Gullifer (n 90)
109-110; G McCormack, Registration of Company Charges (2nd edn, Jordans 2005) 86—87.

7such as s 860(7)(f) of the Companies Act 2006, and s 344 of the Insolvency Act 1986.

Nevertheless, these two terms are sometimes used interchangeably in commerce. Oditah (n 105) 19—
21; ) Benjamin, Financial law (OUP 2007) 382; Beale, et al. (n 93) 274.

109 Ellinger, Lomnicka and Hare (n 94) 871-872; a distinction between these two terms occurs when the
registrability of a transaction is concerned. For example, in the context of a secured transaction such as
a charge created by a company, if a receivable constitutes a book debt, creating a security interest in it is
a registrable transaction. Under s 860 of the Companies Act 2006, it must be registered to perfect the
security. Only the compulsory 21-day limit for registration has now been removed by the Companies Act
2006 (Amendment of Part 25) Regulation 2003. However, in the case of an outright sale, such
registration is not needed. See Beale, et al. (n 93) ch 10; Goode and Gullifer (n 90) 108-111.

119 Beale, et al. (n 93) 274.

Goode and Gullifer (n 90) 96; Law Commission Report on Company Security Interests No 296 (LAW
COM No 296, 2005) para 4.1.

2 oditah (n 105) 25; Goode and Gullifer (n 90) 96.

It has been noted that there is another kind of receivable, i.e. a ‘claim evidenced by some kind of
writing’, in which a document does not embody a receivable but is only an evidence of it. Oditah (n 105)
25-27.
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goods sold on credit, rentals due under a hireffase agreement, and amounts due
from clients for services renderétf. These are also examples of book debts. Other
examples that have not been treated as book delsts they do not arise in the core
course of business are bank accounts and bankclkealaifhey are simply money

deposited in a bank®

Furthermore, taking into consideration the defamtiof a receivable laid down in
Article 2 of the Receivables Convention, it is anttactual right to payment of a
monetary sum. From this definition, it has been |l@red that a non-monetary
performance right such as a right to performancea aight to request delivery is
excluded!'® The exclusion also includes non-contractual resgias ‘arising by
operation of law, such as tort receivables, red@esarising in the context of unjust
enrichment, tax receivables or receivables detexdhiim court judgments or arbitral
awards, unless they are confirmed in a settlememeement'*’ In principle,
‘[receivables] arising from any type of contracteaintended to be covered'?

Examples of receivables that have been given aialaw/s:

A broad variety of receivables are included, sustrexeivables from the
supply of goods, construction and services, irrethpe of whether the
contracts are commercial or consumer contract Wesluded are toll road
receipts, royalties, damages for breach of contiatérest, non-monetary

claims convertible to money and returned goodse@t, in the relationship

" Ellinger, Lomnicka and Hare (n 94) 871.

Re Brightlife Ltd [1987] Ch 200; Northern Bank Ltd v Ross [1990] BCC 883; see also Goode and Gullifer
(n 90) 109; Oditah (n 105) 23; Ellinger, Lomnicka and Hare (n 94) 871.

16 UNCITRAL, Receivables Financing: Analytical Commentary on the draft Convention on Assignment of
Receivables in International Trade (A/CN.9/470) para 31.

17 ibid para 29; see also SV Bazinas, ‘Lowering the Cost of Credit: The Promise in the Future UNCITRAL
Convention on Assignment of Receivables in International Trade’ (2001) 9 Tul J Int'l & Comp L 259.

"8 UNCITRAL (n 116) para 29.
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between the assignor and the assignee, providédhina take the place of

the assigned receivabléesy.

It is apparent from the definition and scope ofereables that they are in themselves
based on and consist of contractual obligation®irTlundamental characteristics are
contractual. A conclusion which can be drawn heneceivables result legally from the
contractual relations creating them. They are sigld payment stemming from

contractual agreements between contracting parties.

In practice, receivables can comprise not only md also a variety of, debts or
rights to payment of monetary sums; and they arendfaded in bulk?® Speaking of
receivables does not mean a right to payment irsitigular, but rather a bulk of rights
to payment. Bulk assignments of receivables arellbdnn financial practice. This can
involve not only single, large-value receivabled hiso large volume of low-value
receivablest?! Evidence of this can be found in the Receivablemv@ntion. For
instance, Article 8 prohibits the ineffectivenegsan assignment of receivables on the
ground that it is an assignment of more than ooeivable. Article 9(3), though it is not
directly meant to describe receivables, also irdavarious possible origins of
receivables? Dealing with an assignment of receivables is i@t & situation where a
single right to payment against an individual delbtas been transferred. The bulk may
be composed of many rights to payments arising fdiffierent contracts and against

different debtors. When assigned in bulk, it methas the assignee might acquire rights

19 sy Bazinas, ‘UNCITRAL's contribution to the unification of receivables financing law: the United

Nations Convention on the Assignment of Receivables in International Trade’ (2002) 7 ULR 49.

There are certain exceptions in that some types of receivables are excluded from the scope of
application of the Receivables Convention. Those are financial receivables arising from securities, letters
of credit, bank deposits and so forth. See art 4(2); SV Bazinas, ‘Key Policy Issues of the United Nations
Convention on the Assignment of Receivables in International Trade’ (2003) 11 Tul J Int'l & Comp L 275,
281-282.

120 por instance, ‘when loans are securitized, or consumer receivables are assigned to raise finance, or
transferred to a factor’. R Fentiman, ‘Assignment and Rome I: towards a principled solution’ (2010) 4
LFMR 405, 409.

2L UNCITRAL (n 116) para 90.

122 A rule like this is also stated in s 9-102(a)(2) of the UCC.
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to payment based on various contracts and agaiasbus debtors. A bulk of

receivables is not one piece of property but aangible that is composed of many
individual rights to monetary payment. Each oneh#fm has its own characteristics
which depend on the contractual relationship ongatthem. The substance of
receivables in this circumstance is a bundle cosmggia number of individual and
separable contractual relationships between cmsdiad debtor$?® Such a situation

makes things far more complex than when dealingy &itreceivable generated by a
single contract. When the treatment of bulk redde® is being considered, it is

common to distinguish this matter from an assigrtroéa single receivabf&?

By assuming that receivables are an item of prgpéhnis approach has been seen as
making them easier to handle. A group of variousl&iof contractual rights to payment
has been brought into the picture of an item opprty to respond to their value and
assignability. Affirming the right to assign, theoperty approach diminishes some
problems based on contract law, such as the pr¥igontract, the non-assignability of
contractual rights, and some concerns about thgadldns of relevant debtors. These
contractual problems can basically be regardednagbatacle to the transferability of
receivables. It is then unsurprising why treatiageivables as an object of property is
more than welcomed in a legal system. It arisesekin financial practice where it is

common to use proprietary language in saying #agivables can be owned and sold.

Another issue that should be mentioned here isr@tapy effects of receivables. After
being transferred, an assignment of receivables rfrasonly contractual but also
proprietary effects® A significant proprietary effect of an assignmest that it

transfers the proprietary rights over assigned ivabées from an assignor to an

123 5ee also the Receivables Convention, art 8.

Fentiman (n 120) 409.
See M Bridge, ‘The proprietary aspects of assignment and choice of law’ (2009) 125 LQR 671; the law
of assignment is studied in Chapter 3.
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assignee. As a result, the assignee is able tat éisseright against third parties, such as
other creditors and insolvency representativehefassignor. In general, to speak of a
right which can be asserted against a third partp ispeak of a property right. This is

because only property rights can haveraremeffect which can be asserted against the

whole world. This issue is another reason leadinthé classification of receivables as

property.

Despite their principal features as contracts, ghaprietary picture of receivables in
practice puts them into the position of mixed sabjmatter between contract and
property. This, in turn, makes receivables muchemmomplex and much harder to
handle in a legal sense. By arguing against symio@rietary notion, this research calls
for a further discussion of the property view otewables. It then proceeds to

investigate the property aspect of receivables usalesequent headings.

2.2.2 Receivables from a property aspect

Despite having their roots in contract law, recblea have many issues mentioned in
property law. It begins with the belief that rea@les should be counted as property.
According to the legal classification, property lanvanother set of rules governing the
legal matters of receivables. However, this mighit Ime straightforward or conclusive
to manage when the nature of receivables and tmemb of property law are

scrutinised.

(1) Receivables and notions of property
There are at least three primary causes regartimgjuestion of why receivables have
been regarded as items of property. The first tvwoses come from theoretical

deductions, while the third seems to relate moqg@aatical usage.
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Firstly, receivables seem to be widely acknowledged property when the word
‘property’ is used instead of the word ‘things’. \ilag been investigated previously,
‘[the] word “things” catches the idea that, whateitds, it is an asset; it has value, it
can be inherited and traded, and can be reacheilsbiyolder’s creditors®?® By
containing valuable monetary payments, receivablash have fallen within the scope
of the ‘things’ are thus treated as a type of pemb@roperty, in the category of
intangible property. Receivables are subcategor@sepure intangibles, referring to ‘a
right which is not in law considered to be représdrby a document?’ In contrast
with documentary intangibles, such as negotialdgruments, there is no need for any

material object to embody a receivable for it tasben or recognised as a valuable.

The second cause relates to transferability, whghan important feature of a
proprietary right in a property?® Once a receivable has been recognised as a
transferable or assignable thing it is, on the lbaed, commonly acknowledged that a
receivable is property because it is transferabtethe other hand, it has been stated in
reverse that because a receivable is assignabtepibperty** This is also the same
logic as that of a chose in action as prop&ftjNow, from such circular reasoning of
property and assignability no one can be sure dtwihe real cause is, or what the

consequences are.

Thirdly, despite their immateriality, receivable® @amagined in practice as if they are a
real object. The language and jargon used in fiahmoarkets are in line with the
receivable-as-property notiol’! Using such sentences as ‘the lender owns the

receivables’, ‘the creditor can sell his receivabler ‘the financier is buying some

126 | awson and Rudden (n 10) 29; see 2.1.1 and 2.1.2.

Goode and McKendrick (n 31) 51; Bridge, Personal property law (n 24) 6-8.

Bell (n 17) 11; Smith (n 17) 12-13.

The assignability of receivables is examined further in Chapter 3.

Goode and Gullifer (n 90) 96; Beale, et al. (n 93) 273-274; Ellinger, Lomnicka and Hare (n 94) 868-872.
Lawson and Rudden (n 10) 30; Bell (n 17) 11-12.
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other’s receivables’ makes an intangible receivdbtk like tangible property. This
causes further complications, and perhaps moreusmnf, about the true nature of
receivables. Nevertheless, businesses can useaaojul word they like in any way
they want to describe the matter of receivables ftot their duty, but that of lawyers,
to classify receivables under a legal methodol@gyl to solve a legal problem arising

from them correctly and properly.

(2) Receivables and substance of property rights

On the general notion of receivables as a formropgrty, it has been illustrated that a
receivable is property for reasons of value andgaability. Take the following
statement as an example: ‘[a receivable] is a naopebligation owed by one person to
another which is an item of value because it camdresferred to a third party by way of
sale or security for a loart®? Even though it is a debatable question whether a
receivable should be treated as an object of ptppleow far it can be appropriately
governed by property law? The answer to this qaest not clear. In fact it varies
amongst countrie¥’> To investigate further into these controversialttera, relevant
legal substance of property rights as prescribegroperty law must be examined

closely.

(2.1) The negative aspect of property rights
First of all, although a property has been regaakedontaining a right remwhich is
against the whole world — i.e. against an indedimitass of persons — assertion of this
right seems to be less positive than that of atrighpersonam Property rights, in
theory, grant the owner rights to access and cbr®o the one hand, the rightholder

obtains a monopoly right over the use of his prop&dn the other, it has been admitted

132 Bridge, Personal property law (n 24) 6.

33 see van Erp and Akkermans (n 14) 365—-378.
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that a property right is a negative or defensightrin its naturé3* This is in the sense
that it excludes others from accessing it. The tsuae of this negative aspect prevents
other persons from using or performing certain amtsr the property> It also
prohibits interference with respect to a propemger that right3® Such features might

be labelled a ‘negative duty of abstentiGhor a ‘right of exclusion*3®

A result of this negative right is there is no wsepoint to consider whether a
rightholder can assert his property rights agaimstentified people in daily life. Am
rem right will turn out to be a positive right only wte it is violated. At the time of
such violation, it is reasonable for the rightholde exercise his property rights.
However, this is a right that can only be assedgdinst a specific person who is the
violator. A rightin remwill therefore be transformed into &m personanright for the
ground of sanctioning®® Thus, a property right like ownership might beereéd to as
‘absolute’; but in term of exercising this right comes under the heading of

‘relative’.**°

A receivable has a contradictory scenario. It v8agk a rightin personamby its very

nature. Having a receivable, the rightholder hasright to bring an action before a
court against the debtor, and against the debtiyt 8ninging such an action is also a
way to enforce and obtain the benefits of thativedsde. This is regarded as a positive
way of exercising this kind of personal right. Fiemmore, in contrast with obligations

in rem ‘[in] personanmobligations can be either duties of performancatmstention®**

BAA property rightholder is generally protected by the law of tort. See Bell (n 17) 7-11.

135 See Anchor Brewhouse Developments v Berkeley House [1987] 2 EGLR 173, where it was held by Scott
J that where the cranes are being hung in the air space over the property of another, it constitutes a
trespass representing an interference with possession or with right to possession.

3¢ see Swadling (n 66) 209; AM Honoré, ‘Rights of Exclusion and Immunities Against Divesting’ (1959) 34
Tul L Rev 453, 458—-459.

57 Merrill and Smith, ‘The property/contract interface’ (n 68) 788—789.

See Honoré (n 136); TW Merrill, ‘Property and the Right to Exclude’ (1998) 77 Neb L Rev 730.

R Grantham and C Rickett, ‘Property Rights as a Legally Significant Event’(2003)’ 62 CLJ 717, 729-730.
Bridge, Personal property law (n 24) 28-29.

Merrill and Smith, ‘The property/contract interface’ (n 68) 789.
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Both of them can be formed by contracts. A dutpedorm actively might involve, for
instance in the case of a sale contract, delivettieggoods sold or making a payment
for the cost of the goods. As for thepersonanduties of abstention, an example is a

covenant not to compet&

(2.2) The concept of ownership and possession
The second legal substance concerns two of the mmgsirtant legal principles laid
down in property law. Those are the concepts of eyamp and possession.
‘Ownership’ is a legal institution denoted to ‘tgecatest possible interest in a thing
which a mature system of law recognisédlt is meant to describe ‘the right which
gives its holder the highest degree of access anttat’,** or ‘the ultimate right to use
the object or right in question*> Having ownership over a thing means the thing

belongs to the owner, and the owner holds a busfdiights in respect of that thirg®

He is able to assert his ownership rights in tpat#ic thing against any persons.

Alongside ownership, another proprietary conceptictvhshould be considered is
possession. Since common-law countries have bttlecern with ownership, instead,
the proprietary rights of the holder primarily eraglse possession. ‘Possession’ in
English law is a word from a piece of legal shonthaeferring to a set of rules
applicable to particular factd’ Those facts are about ‘a person’s title to larmhds or
any other type of subject-matter over which it isgible to have property right$® As

a matter of fact, there exist two central elemenfgossession. The first element is ‘the

2 ibid.

3 AM Honoré, ‘Ownership’ in AG Guest (ed), Oxford essays in jurisprudence (OUP 1961) 108.

Swadling (n 66) 218.

Smith (n 17) 6.

146 ‘Ownership comprises the right to possess, the right to use, the right to manage, the right to the
income of the thing, the right to the capital, the right to security, the rights or incidents of
transmissibility and absence of term, the prohibition of harmful use, liability to execution, and the
incident of residuarity.” See further descriptions in Honoré, ‘Ownership’ (n 143) 112-124.

Y7 DR Harris, 'The concept of possession in English law' in AG Guest (ed), Oxford essays in jurisprudence
(OUP 1961) 70; F Pollock and RS Wright, An essay on possession in the common law (William S. Hein
2000).

8 swadling (n 66) 218-221.
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exercise of factual controt*® The second one is ‘the concomitant intention toluede

others from the exercise of contrdi®

Although their legal concepts are not exactly timens*

ownership as well as
possession is a right connecting to a specificatbjeneir structures and substance are
based on incidents of the greatest interest ofrigietholder in relation to a thing.
Additionally, their underlying principle is for thpurpose of protecting the property

rights of the holder.

Originally, the concept of either ownership or mssson had no role to play in a
receivable. This was because of its characterpessonal contractual relation based on
a contract. Receivables have no material objectenEtoday, when the words
‘ownership’ and ‘possession’ are used on some @mtawith intangible things,
including receivables, their legal meaning and ustd@ding are not the same as when
applied to tangible propertids® This is simply because intangibles can neither be
owned, nor possessed, nor delivered nor transfarradgimilar manner to land or goods
and chattels. Moreover, by their nature, receivalbl@ave an advantage over tangibles,

since ‘[they] are not susceptible to physical laksnage or deterioratior”

A creditor — or, to use ownership language, an ownef a receivable might be able to
perform acts which would bring about extinguishmeftthe receivablé®® such as

executing it, assigning it, novating it, settingoif with another receivable, or even
releasing it. Rules on extinguishing a receivabte ndt work in the same way for

extinguishing property rights as those structurggioperty law. They are developed in

9 Bridge, Personal property law (n 24) 17.

% ibid.

! ibid 16-33.

12 Ghestin, M Billiau and G Loiseau, ‘The regime of Claims and Debts’ in JHM van Erp and B Akkermans,
Cases, materials and text on national, supranational and international property law (Hart 2012) 369-
370.

33 Goode and Gullifer (n 90) 95.

4 Cook (n 41) 819-821.
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the area of contract law, not property law. As g@to an intangible property like a

receivable, a tangible property is at the same @irsabject of property rights. Once, for
instance, a property subject to such rights idlyoteestroyed, absolutely transferred, or
transformed into a new thing? the property rights stored within it consequently
disappear. In contrast, to make a claim for a righpayment incurred by a receivable,
the creditor must assert his right over the depé&rsonally. By this it means the claim is
not specific to any property of the debtor. It fees on the debtor's monetary
obligation. Consequently, although the debtor’'spperty is gone, the creditor’s right is

still in existence.

Therefore, as far as a receivable is concernedwtrds ‘ownership’ and ‘possession’
may be used if one prefers, but it should be mddar chat the concepts must be

adjusted and the rules changed accordingly, baséts ceal nature.

(2.3) Extended rights in property
Rights in property involve not only a relationshiptween people and things, but also
‘the effect of that relationship on the world atgle’.**® This results in other prominent
features of property rights which should be tak&o iconsideration. They are: (a) the
capacity to bind third parties, (b) the amenabiidyspecific relief, and (c) the immunity
to the consequences of insolverldyThese characteristics of property rights derive
from the idea that ‘property rights constitute sgdegal rights®*® In comparison with
contractual rights, it is suggested that ‘contrattights remain as weak as ever As
far as this thesis is concerned, the three addititeatures should be classified as an

expansion of the scope of property rights which exeended from the rightholder

> swadling (n 66) 377-384.

Bridge, Personal property law (n 24) 12.

Pearce (n 57) 108.

% ibid.

%1t is stated that such a conclusion is limited to rights which are categorised as ‘primary rights’, i.e.
rights to things or under contracts themselves. In terms of ‘secondary rights’, i.e. the right to receive
compensation when primary rights are breached, the differential gap seems to be smaller. ibid 108—109.
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himself to other relevant persons. They are thersldd outcome oin rem rights

affirming the effect of property rights against therld at large. Nevertheless, it is
unsurprising in stating that contractual rights wesaker than proprietary rights in this
regard. Furthermore, all three additional featudds property rights are also a
fundamental ground why rights in receivables shdwtdseparated from rights in a
property. They are the reason demonstrating tlegivables do not have the same logic,

having been explained by the legal notion of proper

A receivable is a contractual bond between theraotihg parties. It is a righin
personanmof one party enforceable by an actiarpersonamin principle, only against
another party. Initially, it has no capacity toend its legal binding to or to impose any
burden on third partie$° This concept is known as the privity of contrakte ability

to assert against a third party is generally aufeabf a property right; conversely,
assertion against a third party is the test foraperty right®* Nevertheless, there are
some underlying grounds in saying that ‘obligati@mas only be subject to property
rights in the hands of third parti€$? This can be achieved through assignment, so that

it has commonly been stated that one of its effesctiat an assignment of receivables

can bind a third persdf®

With regard to the amenability to specific reliefdering a promisor to render a specific
performance in accordance with a contractual termot in a court’s favour, especially
in a common-law country. Instead, the normal renfedyon-performance is damages.
Specific performance has been regarded as ‘ancedtreary remedy*®* It has been

seen in the eyes of English courts as ‘an equitedrieedy which is available in the

1% Bridge, Personal property law (n 24) 26.

Benjamin (n 108) 443; Gray and Gray (n 22) 36.

Benjamin (n 108) 444.

This subject concerns law of assignment which is studied in the next chapter.
Beale (n 59) 65.
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discretion of the court'®® where traditionally damages are an inadequate dgnie

Moreover, there is no binding rule in this atéaBy contrast, the remedy of specific
relief is preferable when enforcing a property tighis typically issued in a case of
wrongful interference with ownership or possessiororder to keep and protect the

legal status of the proprietary rights of the owintem being interrupted illegall}f®

The last content of extended property rights isrtilemunity in insolvency situations.
In the event that a debtor is unable to pay foeirables he is subject 18?a creditor
who holds a secured transaction or other type @frég granted by the insolvent debtor
in supplement of the receivables-created transadsidikely to have a proprietary right
over the debtor’'s property which is subject to sweh arrangement. The secured
arrangement generates the same result as in casbeobwner of a property,
notwithstanding that that property is in the haaflthe debtor. This is also true even if
the insolvent debtor is in wrongful possessionhatt foroperty. The rightful owner has a
right to regain his property, since that propestyagarded as never forming part of the
insolvent’s estaté’’ In contrast, mere receivables, however large theuats they may
be for, cannot constitute a property right ovepecsic property of the debtor. Claiming
for a right to payment under an unsecured recedvahlst be done against the debtor
and over the debtor’s assets in a general sendi&elinsecured transaction, it does not
direct to any particular unit of the debtor's proge’* An unsecured creditor has

‘merely the right to sue for his money and to in#dke process of law to enforce a

%5 McKendrick (n 59) 931.

" ibid.

%7 see Co-operative Insurance Society v Argyll Stores (Holdings) [1998] AC 1 (Lord Hoffmann).

For instance, trespass, nuisance and interference with property under tort laws; J Davis, ‘Tort’ in P
Birks, English private law (OUP 2000) 480-487 and 499-509.

189 Eor insolvency law, see, IF Fletcher, The law of insolvency (4th edn, Sweet & Maxwell 2009); R Goode,
Principles of corporate insolvency law (4th. edn, Sweet & Maxwell 2011); E Warren and JL Westbrook,
The law of debtors and creditors: text, cases, and problems (6th edn, Wolters Kluwer Law & Business;
Aspen Publishers 2009).

e Bridge, Personal property law (n 24) 13.

Goode and McKendrick (n 31) 489—-490.
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judgment against the [debtoff? This is true even when the debtor becomes insblven
and such creditor will likely gain nothing at thedeof the insolvency collective

procedures.

A main aim of insolvency law is to establish a @mex for the orderly collection and
realisation and the fair distribution of the deltaassets’® Emphasisingly, a general
terminology that is used is the word ‘assets’. Théerlying reason of this is because
this term refers to valuable things of the debkat tspecifically constitute property for
the purpose of insolvency law or insolvency est&té. includes but is not limited to
tangible assets. Intangible assets like contraaights to payment or receivables are
also covered. Broadly speaking, this law intendsapture anything that have element
of benefit or entittement’> Seeing a receivable as a valuable contractual figh
payment which is a thing in action and an asset due differ or affect the law of

insolvency. Rather, it is in conformity with theswvency special regime.

2.3 Truenature of receivables

This thesis therefore advances that, besides l@ingiportant kind of financial asset,
the true nature of receivables is that of contmctights. This is the approach that
proposes that receivables should be treated ashpgrorigins. The reasons for this
proposal will be provided after the practical stagdooint that receivables are financial

assets is set out.

2 ibid 624-625.
By Finch, Corporate Insolvency Law: Perspectives and Principles (2nd edn, CUP 2009) 9 and 29; Report
of the Review Committee on Insolvency Law and Practice (Cmnd 8558, 1982) ch 1; R Goode, Principles of
corporate insolvency law (4th edn, Sweet & Maxwell 2011) 94.
4 see Insolvency Act 1986, s 436; UNCITRAL Legislative Guide on Insolvency Law (2004) 75-76 and
recommendations 35-38.
7% ibid 179, refered to Re SSSL Realisations (2002) Ltd [2004] EWHC 1760 Ch, 60 (Lloyd J).
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2.3.1 Receivables as financial assets

Financial assets may consist of a very wide rarfgatangible things.’® The essential
characteristic of a financial asset is that it ist@e of value which is capable of being
exchanged for a real (or material) valuable thifigThere is no doubt about the
financial status of receivables. Receivables imi$&ves are valuable assets, especially
in terms of financial practice. By consisting ofhrts to claim for monetary payments,
receivables are ‘mobile items of wealth, one ofrtieny possible forms which “capital”
may take as a factor in production in economig lifeich like goods or land”® They
are valuable storage and financial assets, botHinancial and legal contexts.
Economically, receivables are shown as assetseoar#iitor’'s balance sheet. They can
be utilised by converting them into cash or usimgn as collateral to secured creditors’
transactions with otherg? Legally, a receivable is a personal relation betwereditor
and debtor; the value in it is directly connectedhe financial status of the debtor. It
does not bind to, or depend upon, a specific ptgpeEunted in the bulk of the debtor’

assets.

Financing against receivables or ‘receivables fuiragi is the term used to denote
‘transactions whereby a business raises money enb#sis of its receivable$®
Commonly, it is in the context of the life cycle adsets. For instance, a stock in trade
having been sold produces a receivable that catubed into cash, and this is
subsequently reinvested in a new raw material wdyre a new stock! It was
observed by the Law Commission that ‘[for] many eamies, a major part of their

assets will be in the form of money due to themenrmbntracts, particularly for goods

¢ For instance, money, debts and securities; P Wood, Law and practice of international finance

(University edn, Sweet & Maxwell 2008) 3.

7 ibid 3-5.

78 g Zweigert and H Kotz, Introduction to comparative law (T Weir tr, 3rd rev edn, Clarendon Press
1998) 33.

e Ellinger, Lomnicka and Hare (n 94) 868.

Beale, et al. (n 93) 286.

Goode and Gullifer (n 90) 96.
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and services supplied® In other words, these assets are receivables vdaicipanies
can raise money against through assignment, by ofagither sale or securiti?®
Receivables financing via bulk assignments, sucha darge volume of low-value
receivables, has been regarded as one of the fahanethods that is ‘at the heart of

significant financing practice$®*

Although receivables have been regarded as a fmlaasset, they are not a concrete
property like land or other corporeal items. Measuegnt of their value is based on the
contracts generating them. At this point, it ismitbed that there are two main factors
which denote the economic value of receivable fémgth of time before they become
payable and how likely the account-debtors areutfil their obligations’*®® In short,

these are questions of enforceability, i.e. whethmh receivables will be successfully
enforced in order for the rightholders to receivtual payments®® Their values rely

considerably on, and attach to, their origins, Wwhare the terms of the contracts

generating them.

From a broad perspective, no matter how a legaésysreats receivables — i.e. whether
as proprietary rights under property law or as k@mttal rights under contract law — it
is not going to change the status of receivablenascial assets. This is part of the
true nature of receivables which has been develapdthancial practice. However,
their appearance at law is undeniable and unavi@d&his generates a powerful force,
in the sense that legal principles and rules anei&r factors facilitating this form of

financial asset.

182 | aw Commission Report (n 111) para 4.1.

See NO Akseli, International secured transactions law: facilitation of credit and international
conventions and instruments (Routledge 2011) 28-31; methods of assignment are explained in Chapter

3.
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UNCITRAL (n 116) para 83.
Beale, et al. (n 93) 275.
" ibid.
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2.3.2 Receivables as contractual rights

A contract is the result of a consensus intentibreamtracting parties. It is a private
agreement recognised by law, and not a result drecor things created by the law
itself. The principle underlying this private actits the freedom of contract, and not the
numerus clausugstablished in property law. This is the factoattllistinguishes
contractual obligations from other legal obligaidfi’ A receivable or a right to
payment is the result of a contract. Its contamitdiback to the contract creating it. A
receivable is a contractual right or interest reised by law'®® It is a personal
relationship between debtor and creditor, and notlaionship of debtor or creditor
with an unidentified indefinite class of person.eTlatter is typically a descriptive

explanation of a property right.

A receivable is indeed a contractual right to manetfpayment which is a personal
obligation between debtor and creditor. ‘[It] istrao sum of money belonging to the
creditor, but in the possession of the debt&tlt only stores a valuable asset expected
to be received by the rightholder. Being a credsiarply means to have an incorporeal
asset, i.e. a right to payment or a right to shege in action). He, in other words, is not
an owner of a thing or a property. It is only whbe debtor has actually paid him that
the creditor definitely has some ‘thing’ that iflteThat ‘thing’ then will be in hisn
remdominant, i.e. in his ownership or possession r@ieg to the principle of property
law. By contrast, before receiving such a real payinthe thing the creditor has is a
chose in action, or am personanright derived from the contract enforceable by an
action in personamagainst the debtor, and as such the debtor omynFa legal

standpoint, a receivable is thus owed to, not owgdthe creditor. The phrase ‘the

87 peel and Treitel (n 60) 1.

M Smith, Law of assignment: the creation and transfer of choses in action (OUP 2007) 24-26; Oditah
(n 105) 32-43.
' ibid 32.
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creditor owns a receivable’, as used in daily Iifas no effect on this true legal nature
of the receivable. It cannot change the legal ptocefor exercising the creditor’s right

to payment. This is the actual way for him to gdie monetary value stored in such a

receivable.

Theoretically, it is true that contract and propexte integrated at some intersections in
legal methodologies. Still, contract law and propéaw are essentially differeft® In a
rights-based analysis of contractual and propretaghts, a right incurred by a
receivable is certainly not a ‘right to things'. i a personal right against a person.
Although a thing like an amount of money is the emdult of that right, such a
monetary outcome happens only after the creditocessfully enforces the receivable.
This beneficial result might be called an ‘inter@sta receivable, but that is not the
‘right to a thing’ in the same manner asiamemright. The thing the creditor purports
to receive is derived from the value of the receledinking to the contract creating it,
and not a specific material thing in the debtoreperty. Moreover, is a receivable a
‘right between persons with respect to things ®éeivable is of course a right between
persons, but it has nothing to do with ‘things’amnmaterial sense. For all concerned, it
highlights an ‘act’, whether of performance or evem-performance, by the debtor.

Again, a thing, if any, is merely the end resultto$ act.

In contrast, is a receivable a right to monetarynpent against a person? The answer
expressed by this research is positive. But, iukhbe noted that this thesis is unlikely
to be on the same side as that of the ‘bundlegbtsi terminology. Rightsh remdo not
comprise only rights against persons. There istanadimension, i.e. ‘things’ which
must be taken into account when analysing propéghts. This additional criterion is

to ascertain that there is a thing for propertyhtsgto be attached to or to reside in.

%0 See also JS Kraus, ‘Philosophy of Contract Law’ and P Benson, ‘Philosophy of Property Law’ in JL

Coleman and S Shapiro, The Oxford handbook of jurisprudence and philosophy of law (OUP 2002).
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Consequently, the main argument of the thesis & #ince the true nature of a
receivable is a contract generating a valuablpersonanright without a need for any
‘thing’ to be attached to, the methodological apgyetees employed in examining a right

in remwhich connects to a material ‘thing’ do not matieé receivable.

In addition, considering the notions of receivalded the various important contents of
proprietary rights, it can be seen that the natfreeceivables does not align with
property’s legal principles. A receivable consisiisa positive right rather than a
negative one. That positive right is a legal ‘clawiereby the rightholder has to take
legal action before a court to enforce payment.tNa&xeceivable cannot be owned or
possessed in accordance with the concept of owipegisld possession. Nor can it come
under physical loss or damage. Instead, its rishkasdebtor becoming insolvent. If that
happens, unsecured creditors are unlikely to sarthe insolvency of the debtor. Rights
within a receivable, which is a claim or a choseastion, do not expand like the
extended rights in property identified under propéaw. They cannot, by themselves,
affect third parties or strangers automaticallyeiftavailable remedies, if in breach or

unpaid, are based on damages as set out in colatnact

Although a contractual receivable has been treased financial asset, it has the same
meaning when economists have analysed, in the wiekasse, that ‘all “rights” are
property rights*®* For the particular word ‘rights’ is meant to cowrything valuable
that can be traded economically. This does not nteamecessary either to categorise
those rights as objects of property or proprietaghts, or to put them under the
umbrella of property law, unless it is logical gmper to do so. If one really needs to
apply the word property to explain a receivablés the term ‘contractual property’ that

is most appropriate. This term reflects the rearabter of a receivable in an ordinary or

! Harris (n 6) 146.
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economic sense of property. By contractual propettyneans a property that stems

from a contract or, in other words, a property tleérs to a contractual obligation.

As for legal nature of a receivable which is a cactual right, it is not crucial, at least
in the eyes of the law, to view it otherwise. As &s this research is concerned, the
property approach to receivables has made thirsgsdemplicated only at first glance.
This is mainly because it has omitted the true llegigbstance of receivables.
Receivables do contain a bundle of contractualtsigh monetary payment. They are
intangible things that one can neither touch, pessewn, nor sell as is the case with
tangible objects. Receivables are transferred ynaletivery of possession or ownership,
but instead through assignment. This is becauggharesiding in a receivable is not an
absolute property right of the rightholder for himtransfer like a property right in a
real object. It is, by contrast, a contractual righ payment receivable by him.
Assigning a receivable is thus the transfer of eeik@ble contractual right, not a
proprietary one. Regarding the proprietary effettreceivables resulting from an
assignment as examined in this chapter, it is cgtiteightforward to enquire whether
the proprietary effect can truly characterise igats in receivables. Is it not the ‘effect’
likely to be created by assignment? ‘Receivabler’the one side, are the object of
assignment. ‘Assignment’, on the other side, isrttethod of transferring receivables.
Though typically connected, they are in fact n@ ame legal matter. The claim that
there is a proprietary effect arising out of theigsment of receivables is unlikely to be

able to change the primary nature of receivables.

Taking into consideration the condition of rightested in receivables, they can be

either present or futuré? Receivables are typically divided into two kinésisting and

%2 Goode and Gullifer (n 90) 96.
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future!®® English courts have taken the position that ‘[aihtractual rights are vested
from the moment when the contract is made, eveagindhey may not presently be
enforceable, either because the promisee mustpidorm his own part, or because
some condition independent of the vafl either party (such as the elapsing of time) has
yet to be satisfied*® Thus, the term ‘existing receivables’ under Englisw covers a
wide range of rights generated by contracts, thabgi are not currently due. This kind
of receivable, such as a right to interest undéoam, a sum payable for goods or
services not yet delivered or rendered, or a suyalga under an existing construction
contract, might be labelled ‘unearned rights torpeyt’!® These unearned debts are

potential and, as such, existitiy.They are all categorised as existing receivables.

In the case of ‘future receivables’, they are ‘Gi@ables] expected under contracts
which have no present existence whatever, but weigry going concern expects to
result from future contracts into which it mightten Such [receivables] are neither
earned nor payablé® From a creditor's perspective, future receivabdes rights
which do not yet exist or belong to hifff.From the English case laWailby v Official
Receiver® debts or receivables which are classed as futeréhase which may occur

and become due in any business or trade the assigga carry on after the time of

193 |n addition to these two kinds of receivables, there is a third one that is ‘contingent receivables’, i.e.

‘an obligation or promise which may in a certain future event become a debt’. However, contingent
receivables are generally included in the group of future receivables, bearing in mind that there is an
important distinction between these two concerning registration issues when a security over each one
of them has been created under English law. Oditah (n 105) 27-32.

194 Colonial Bank v European Grain and Shipping [1988] 3 WLR 60, 6768 (Mustill LJ).

Oditah (n 105) 28.

ibid 29.

ibid 30.

% These rights are sometimes called ‘future property’. Peel and Treitel (n 60) 724; Tailby v Official
Receiver (1888) 13 App Cas 523.

There is a case where the existence of future receivables depended upon contingencies. This kind of
receivable can be called a ‘contingent receivable’, referring to ‘an obligation or promise which may in a
certain future event become a debt’. Contingent receivables might be regarded as a third type of
receivable. Otherwise they might be included in the group of future receivables, bearing in mind that
there is an important distinction between these two concerning registration issues, when a security over
each one of them has been created under English law. Oditah (n 105) 27-32; McCormack (n 106) 88.

199 (1888) 13 App Cas 523; see also Holroyd v Marshall 11 ER 999.
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assignment. It was decided in this case that fubhoek debts are, though mere
expectancies, neither too vague nor too uncertaimetassigned in equity for value, if
they are of such a nature and so described as tapmble of being ascertained and
identified. Those future debts will be bound as ghbject matter of an assignment and
subsequently be subject to a good title of thegags when they come into existence.
Like bulk receivables, future receivables have besgrarded as a significant financial
asset employed in financial practf®® The Receivables Convention, Article 8, also
affirms the effectiveness of an assignment of futteceivables. However, the term
‘future receivables’ varies amongst legal systéfhit. is also used to define the scope
of existing receivables. For example, the critevisich have been adopted under the
Receivables Convention for making a separation é&etw future and existing

receivables are based on the time of the conclusfidine original contract and the time

when the contract of assignment is conclu®@dA receivable arising under a contract
which has been concluded before or at the timehefdonclusion of a contract of

assignment is considered to be an existing reclivé@iiherwise, if a receivable arises

after the time of assignment, it will be classifesla future receivabf&®

Considering those two kinds of receivables, nareglgting and future receivables, they
are by their natures based on contracts. Alongéaee lines as their basic features, the
conditions of appearance of these receivablesaotd in the terms of the contracts

creating them. Their real substance is a clasopofractual rights to payments, either

200 Financing against future receivables commonly used in large-scale, revenue-generating infrastructure
projects, e.g. future electricity fees from a dam project, future telecommunication charges from a
telephone system and future toll-road receipts from highway construction. UNCITRAL (n 116) paras 8
and 83.

2ty Sigman and EM Kieninger, Cross-Border Security over Receivables (Sellier 2009) 14; moreover, the
effectiveness of an assignment of future receivables is not recognised in all legal systems. UNCITRAL
(n 116) para 83.

292 Art 5(b).

%% see UNCITRAL (n 116) para 56.
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already existing or likely to exist in the futur@eceivables are therefore bundles of

contractual rights directly related to the law ohtract.

2.4 Summary remarks

By emphasising the true nature of receivables,dh&pter contends that receivables are
indeed contractual relations. Receivables are hby very nature, different from land
and other tangible objects though they are, in ggnthings and financial assets. But in
legal classification, in particular, they are irgdosles which need special legal
treatment. A legal system should not adopt the gntgpapproach only on the grounds
of their value and assignability. It should looktheir origins and treat them as what

they really are.

Comprising a right to payment, receivables are franegal viewpoint contractual
interest. They constitute contractual assets thatsabject to the domain of contract
law, and not property objects like the content miperty law. Receivables are not items
of property by themselves. The real value containdgtiem is the possibility of turning
them into money. Such money is the end result wbachbe achieved after a successful
legal process of enforcing the contract creatiragéhreceivables. The true legal nature
of receivables is contractual rights resulting froontractual relationships. Although
receivables can be seen in practice as a finampss#t or a contractual property, their
concepts and principles do not belong to propenty. [They should therefore be treated
as contractual rights according to their true reatand falling within the sphere of
contract law, rather than a form of property subjecproperty law or a confusing

combination of the two.
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CHAPTER 3: ASSIGNMENT

This chapter examines a method of transfer, asgghmAssignment’ is a way of
transferring receivables from one person to anetihem assignor to assignéén the
general notion, assignment has been claimed toHybrd legal institution of contract
and property’ This is the approach that has been adopted toafisggnment of
receivables. It will henceforth be referred to &lse‘ property-contract approach’.
However, the aim of this research and particulafiythis chapter is to unravel the
confusing picture of assignment under the propeotytract approach. It is also to
question whether an assignment really has suctb@adhyature, and to what extent each
aspect of that nature controls the law of assigrimaranswering these questions, this
research attempts to deconstruct such hybrid congsolby studying and analysing
each characteristic individually. In this way, gdéissue concerning the assignment of
receivables will disclose whether it falls withimet sphere of proprietary or contractual

areas

A task this thesis aims to accomplish is to resdive confusing treatment of an
assignment as contract and property. A new wayioking about assignment will be
proposed. A core idea of the chapter is to progbag in contrast with the property-
contract approach, assignment should be treatednasthod of transferring rights that
is separate from the mixture of property and camtiawvs. This proposed idea is ‘the

rights-based approach’. Assignment is not onlyaadaction involving transfer rights, it

! See also LS Sealy and RJ Hooley, Commercial law: Text, cases, and materials (OUP 2009) 933-939; AP
Bell, Modern law of personal property in England and Ireland (Butterworths 1989) 361.
® See A Flessner and H Verhagen, Assignment in European private international law: claims as property
and the European Commission's" Rome | Proposal” (Sellier 2006) 2—4; M Bridge, ‘The proprietary aspects
of assignment and choice of law’ (2009) 125 LQR 671, 677-678; K Zweigert and H Kotz, Introduction to
comparative law (T Weir tr., 3rd rev edn, Clarendon Press 1998) ch 33.
*See Chapter 1 for the full research question and methodology.
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is also a transaction the result of which is t@te new class of right#Assignment is,
initially, a method of transferring contractual htg or interests. The things being
transferred are classes of intangible contractghts against persons. They are rights to
payment which are derived from assigned receivalag as a result of assignment, a
new class of rights is also created. This clagggbts is relative rights between relevant
persons. In terms of legal relationships, theylmamlivided into three classes: (1) rights
of assignee against assignor; (2) rights of assigagainst debtor; and (3) rights of
assignee against third parties. Various importaggll issues involved in assignment can
subsequently be categorised into each class ofethlesee groups of relations,
notwithstanding that they are contractual or pretary under the property-contract
approach. A better way of treating assignment &ettore to regard it as a distinct

method of rights transfer according to its legdalna

In examining the subject of assignment, this chaptstructured as four sections. It will
first explore the conceptual developments of lawd assignment in light of both
theoretical and practical prospects. Subsequedd#iailed studies on contractual and
proprietary aspects concerning assignment willdedacted and analyses performed in
Sections Two and Three. Finally, summary remarganding the nature of assignment
and the proposed rights-based approach will beraxdehin Section Four. The results of
the debate conducted in this chapter will lead stgaificant formulation of conflict-of-

law rules for regulating assignment.

* See also R Stevens, ‘Contractual Aspects of Debt Financing’ in DD Prentice and A Reisberg (eds),
Corporate finance law in the UK and EU (OUP 2011) 216.
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3.1 Conceptual developments of law and assignment

In this section, historical developments in the faated to assignment are studied first.
The law of assignment has long been a controveissale> As shall be seen, many
legal concepts of assignment have been advanceompuabsed by legal scholars. The
main legal point in conducting this research comsethe assignability doctrine of
contractual receivables. This background will seasea basis for the two legal notions
of assignment, contract and property, which willgresented accordingly. After that,
the principal methods of financing against recelealwill be investigated. Whatever
ways the legal theories may be, assignment is praatical sense one of the most
important methods for transferring receivables wheancing business. Legal issues
and disputes consequently arising from these tciioss need to be correctly clarified

and resolved under a proper area of law.

3.1.1 Historical developments. from non-assignability to assignability

From non-assignability, or formally inalienabilityto assignability, or formally

alienability, the principal matter this researctstsadoubt on is not the rules of the
former, as stated in historical reviews. It focygesher, on the underlying reasons for
the assignability doctrine which gradually becongessignificant factor in such a
historical switch. To examine this fundamental depment of laws on assignment,

both doctrines will be discussed, respectivelyohel

> See OR Marshall, The assignment of choses in action (Pitman 1950) ch 2.
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(1) Doctrine of non-assignability

The law on assignment of receivables have beenmanrsial. Debates mostly not for
but against this matter were conducted centuries lagoking back at those times, an
assignment of a receivable was, at the very beginmot legally permitted. As the
object of assignment, a receivable or a chose tioragvas originally not assignable.
Once, it was manifestly claimed that ‘[the] rulatta chose in action is not assignable
was a rule of the widest application. A creditoulconot assign his [receivable]This
doctrine was claimed to be ‘a principle of univéisa.® Nevertheless, such a view is
incorrect and clearly not the law at the presemetiNowadays, a settled law is that
intangible things such as receivables or chosesction are, to a large extent,
assignablé.As far as this thesis is concerned, it is worttioming the major reasons
for the non-assignability of receivables as seetihénpast. This will serve as a basis to
counter the reasons why the transferability of ined#es by way of assignment has
been developed. It is also to show the participatd contract and property laws

governing assignment.

The early lawyers found it hard to think of thensger of something intangible, like
receivables or contractual rightSThe early debate on this subject was probably a

matter of inalienability relating to the assignmeftreceivables. A receivable, or a

® However, there appeared to be certain exceptions to the non-assignability of receivables. These were,
for instance, an assignment by or to the king and a transfer by way of a power of attorney. See F
Lawson, ‘Assignments of Debts in England from the Twelfth to the Twentieth Century’ (1931) 47 LQR
516; F Lawson, ‘Assignments of Debts in England from the Twelfth to the Twentieth Century’ (1932) 48
LQR 547; also PH Winfield, ‘Assignment of Choses in Action in Relation to Maintenance and Champerty’
(1919) 35 LQR 143; Marshall (n 5) ch 2; Mackay of Clashfern (ed), Halsbury's laws of England, vol. 13 (5th
edn, Lexis Nexis 2009) paras 14 and 16-17; A Pretto-Sakmann, Boundaries of personal property: shares
and sub-shares (Hart 2005) 159-160.
7 JB Ames, ‘ The Disseisin of Chattels. III. Inalienability of Choses in Action’ (1890) 3 Harv L Rev 337, 337
® ibid 339.
’ See WS Holdsworth, ‘The History of the Treatment of "Choses" in Action by the Common Law’ (1920)
33 Harv L Rev 997; WW Cook, ‘The Alienability of Choses in Action’ (1916) 29 Harv L Rev 816; SJ Bailey,
‘Assignments of Debts in England from the Twelfth to the Twentieth Century’ (1932) 48 LQR 547; also
Marshall (n 5) chs 3 and 5; Pretto-Sakmann (n 6) 158-163.
The issue of non-assignment clause is investigated in Section 3.2.2.

% F Pollock and FW Maitland, The history of English law, vol. Il (2nd edn, CUP 1898) 226; also cited in E
Peel and GH Treitel, The law of contract (13th edn, Sweet & Maxwell 2011) 712; Bell (n 1) 361-362.
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chose in action, was regarded as an inalienabley.thf was a personal relationship
giving a creditor a right to sue his debtor. ‘Histally, claims of action, choses in
action, rights of suit, and lawsuits themselves ehdéeen treated as personal and
inalienable.*! The law did not recognise the assignment of ‘e tlmause of action’;
consequently, it would be struck downA lawsuit was not a property. To claim for, or
enforce, a receivable is to bring a legal actiomsTcould not be divided, hence it was

non-assignable.

The history of English law also shows that ‘contwat rights were personal and not
assignable. Only gradually did the law permittirasignment develog? A receivable
which typically originates from a contract was ddesed too personal to be assigned. It
creates a personal relationship between parteegjebtor and creditor. It is thus implied
that such a relationship ‘forbids the substitutafnany other parties for the original
ones' This is called the ‘too personal objectidn’Another objecting reason for
assignability is based on the ground of public@plirhis is the law of maintenance and
champerty® which, as an effect, prohibited the transfer ahere right to litigate. A
chose in action is a kind of right to action. Assigy it could be regarded as a transfer
of a mere right to action. ‘[While] property can fudly assigned, a bare right to litigate
cannot.’ This objection was also rooted in the strictlygoeral character of contratt.

It is primarily concerned with the contractual telas between, and only between, the

parties who are persons that each contracting paggds to deal with in the first place.

1A Blumenthal, ‘Legal Claims as Private Property: Implications for Eminent Domain’ (2008) 36 Hastings
Const LQ 373, 373; M Radin, ‘Maintenance by Champerty’ (1935) 24 Cal L Rev 48.
 Trendtex Trading Corp v Credit Suisse [1982] AC 679, 703 (Lord Roskill); G McMeel, ‘The modern law of
assignment: public policy and contractual restrictions on transferability’ (2004) 1 LMCLQ 483, 494-498.
B Linden Gardens Trust Ltd v Lenesta Sludge Disposal Ltd [1994] 1 AC 85, 109 (Lord Browne-Wilkinson);
see also Bell (n 1) 361-362.
" Marshall (n 5) 35-36; McMeel (n 12) 490; see also Bailey (n 9) 549, where it was suggested that
punishment of a debtor by imprisonment according to the Debtors Act 1869 in the past might underlie
such non-assignability.
> Marshall (n 5) 36-45.
¢ See M Smith, Law of assignment: the creation and transfer of choses in action (OUP 2007) 318—-337.
Y Winfield (n 6) 160.
¥ ibid 143.
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The purpose was to protect a debtor, since it wgisea that an assignment might lead
to the oppression of the debtor, either by an assignore powerful than the assighor,
or by someone whom the debtor does not §l®nce the non-assignability doctrine
has been overruled by the assignability doctrines then appropriate to develop some
sort of rules to ensure that ‘[the debtor] is norseooff (or at least in legal if not
practical terms in no worse position) by havingeavrcreditor (transferee) thrust upon

him’.%*

(2) Doctrine of assignability
Through the development of legal principles, thetdoe of non-assignability has been
replaced by its opposite — the doctrine of assiiity3> This new development permits
and supports the free transferability of wealth aihis driven by financial needs and
interested commercial actdtsThe reasons of former times are not so cogenttimex
when finance based on credit has evolved and subs#y been enlarged. ‘[Modern]
legal systems tend to recognise that rights aresteaable?* As per the statement of

Rose LJ irRe Bank of Credit and Commerce International SANo

The discovery in comparatively modern times that tight to receive

payment of a [receivable] is a saleable commod#y heen of enormous
commercial and economic importance; it hugely exlednthe opportunities
for obtaining credit by permitting the recycling @ceivables and their use

as security for financing’

¥ Marshall (n 5) 36 and 45-61.
2% awson, ‘Assignments of Debts in England from the Twelfth to the Twentieth Century’ (n 6) 548-549.
> McMeel (n 12) 487-488.
%2 Cook (n 9).
> McMeel (n 12) 483.
** Caledonia North Sea Ltd v London Bridge Engineering Ltd [2000] SLT 1123, 1139 (Lord Rodger of
Earlsferry).
%> [1996] Ch 245, 259, cited in F Oditah, Legal aspects of receivables financing (Sweet & Maxwell 1991)
1-2; see also F Oditah, ‘Recurrent Issues in Receivables Financing’ in J Armour and J Payne (eds),
Rationality in Company Law: Essays in Honour of DD Prentice (Hart 2009) 321-353.
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The doctrine of assignability was developed in ggoy the Court of ChanceR.Since

the Supreme Court of Judicature Act 1878as enacted, and subsequently replaced by
the Law of Property Act 1925 (the Property Al receivable has certainly been
assignable. A legal claim comprising a claim of@ctbr a right to sue has been seen as
an alienable or assignable thing and, in variougeds, a form of property. The right

to payment in a receivable is then counted as @ d&drprivate property. The concept of
alienability regards it as contrary to the publiterest for assets to be tied up
indefinitely*° Consequently, free transferability is more impottar the public interest
than prohibiting it. Traditionally, this conceptshbeen directed only towards physical
property, such as land. At present, it has also lagplied to intangibles, including, of

course, receivable,

It is uncertain why such a change, though slowallynhappened. Besides being
influenced by financial practice, fundamental arguts from a legal perspective
supporting the doctrine of assignability are inigsged next. Firstly and most
interestingly, there exists a debate on the legaddpoint of assignment, i.e. whether it
is in the ambit of contract or property, or bothssfgnment is a method of transfer
formulated by a contract. It constitutes a contrakctelationship between the parties. A
receivable is also a contractual right subjech®dontract originating it. An assignment
is thus considered a subject of contract law. Ascdieed above, the initial logic of the
non-assignability doctrine was that a creditor daubt assign his receivable because it
was a contractual relation between him and his atetvhich was regarded as too
personal to be assigned. In order to regard avaolel as a transferable thing, a

property approach has been employed to contesstiiely too personal view of

2 Lawson, ‘Assignments of Debts in England from the Twelfth to the Twentieth Century’ (n 6) 516.
%75 25(6).
%5136(1).
?° Blumenthal (n 11) 373-374; Pretto-Sakmann (n 6) 158—159.
*° R Goode, ‘Contractual prohibitions against assignment’ (2009) 3 LMCLQ 300, 300-301.
*!ibid.
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contract law*? Categorising a receivable as a piece of propestyhe idea of the
property approach. By this, the assignment of aivable will not be seen as the
transfer of a contractual relation. Instead, il wé classed as a transfer of property. As
a result of this idea, there will be no wrong ifceeditor is made the owner of a
receivable and exercises his ownership right bgsfearing it to others, in a similar
manner to that of the owner of a tangible propesiybsequently, the legal principle of
ownership is adopted as a basic understandingeofathi of assignment. A receivable
can be assigned or sold for a value by way of amgasent contract. In this line of
development, an assignment is therefore composéotbf contractual and proprietary

perspectives.

Next, another objection which was formerly knownthe law of maintenance and
champerty prohibiting the transfer of a bare canfsaction has been reconsidered. The
basic background of this law is to prevent a tlpeason trafficking in litigation and
thereby profiting from it. However, this objectioras later found to be unconvincifiy.
The interest of a creditor invested in a receivabls been recognised and its
assignment has been gradually accepted. The rimeising the assignment of
receivables or choses in action are, in contrastinmsed. Moreover, once a receivable
IS seen as property, assigning it is no longertrdwesfer of a mere right of action. ‘An
assignment of a mere right of litigation is bad ut &n assignment of property is valid,
even although that property may be incapable afidpeécovered without litigatior'?

An assignee with a legitimate or genuine commelot@rest can therefore enforce the
assignment of a right of actioR.The objection based on the ground of litigation

trafficking could not prevent developments in tae lof assignment.

%2 See Winfield (n 6); Marshall (n 5) 36-40.
** Winfield (n 6); Marshall (n 5) 45-61; McMeel (n 12) 494-498.
* Dawson v Great Northern & City Railway Co [1905] 1 KB 260, 271 (Stirling LJ).
* Trendtex Trading Corp v Credit Suisse [1982] AC 672 (Lord Roskill); McMeel (n 12) 494-498.
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Nowadays, only certain types of receivables or ekas action have been classed as
non-assignablé® The underlying reasons are either because sudtivaddtes are
personal obligations or because transferring theeagainst public policy. For instance,
if a receivable is a personal obligation the pueposwhich is to perform solely for a
specific person, such receivable cannot be assjgmack assigning it would render the
obligation a different oné’ In other cases involving certain sums, such adipub
salaries or pensions and rights to payment arisorg divorce proceedings, it is public

policy that precludes their assignmé&ht.

3.1.2 Contemporary legal notions of assignment

As a result of legal developments, assignment e regarded as a hybrid legal
institution of contract and property. The notiontbé property-contract approach has
brought about property law and contract law to dati assignment. This is one area of
law where contract and property are intertwinedti#esphilosophical foundation of the

law of assignment, a general statement is this:

[There] is [a] related but distinct difference beem: the transactional
dimension of the proposed transfer, which relatdslyg to its impact on the
immediate parties — transferor and transferee;tla@groprietary dimension,
which entails that it becomes binding on the oblignd other third parties,

including the transferor’s other creditors or hisstee-in-bankruptcy?

*® See Bell (n 1) 379-381.
7 See Shayler v Woolf [1946] 1 Ch 320; Tolhurst v Associated Portland Cement Manufacturers (1990) Ltd
[1902] 2 KB 660; Smith (n 16) 337-340; G Tolhurst, The assignment of contractual rights (Hart 2006) 212-
245.
%% Smith (n 16) 314-318; Peel and Treitel (n 10) 737-738 and 742-743; Mackay of Clashfern (n 6) paras
92-100.
** McMeel (n 12) 486.
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It calls for further investigation regarding thesigmment and legal principles of

property and contract.

(1) Assignment, property law and contract law

As a principle of contract law, assignment is atatual method for transferring rights
or choses in action from one person to anothés.légally formulated as a contract and
subject to contract law. On the notion of assignniemproperty law, it has its roots in
classifying a mere contractual receivable as ptgpas property law principally deals
with, inter alia, the question of what things can count as propany can generate
proprietary interests, rather than being a mereque or contractual relationsHip.
Once a receivable is counted as property, it brihgdransferability of receivables into
the realm of property law. Although a contract t@regarded as generating an object
of property, the content of rights attached tcsitcertainly determined by the contract
and is a matter of contract law. However, ‘the posiof the creditor as against third
parties, including the validity of transfers, arndims arising from an invalid transfer is
in principle a matter of property lai*.The legal concepts of property originally used
with land and movable tangible objects have theanbapplied by analogy to the

assignment of receivables.

(1.1) General principles
A voluntary assignment is a contractual transachetween assignor and assigftee.
There must be an agreement between them. It haslahg been acknowledged that
‘lan] assignment always operates by way of agre¢menontract™® Still, there seems

to be an unsettled debate regarding the contrat#gal status of assignment as it is

“°F Lawson and B Rudden, The law of property (3rd rev edn, OUP 2002) 4.
*1 p Jaffey, Private law and property claims (Hart 2007) 83.
* Smith (n 16) 455-458; this is a case of voluntary assignment, as opposed to involuntary assignment,
such as subrogation, succession or statutory assignment in a bankruptcy procedure. Involuntary
assignment is outside the ambit of this research.
** Wright v Wright (1750) 22 ER 1111, 1112; see also Marshall (n 5) 82.
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argued that ‘English law does not see assignmera ‘aontract”; accordingly there
need not be any consideration given or promiseth&@ywssigne€’’ But this argument is
unlikely to be true, especially in some aspectassignment® Take, for example, an
assignment to transfer future receivables, a cenaithn in this case is legally
required®® In addition, an assignment cannot be formed ifetis not some sort of
communication between the persons involved. ‘[Asgignment has no effect unless it
is communicated to the assignee by the assigndry @omeone with his authority; or

unless it is made in pursuance of a prior agreefnemeen assignor and assignte.’

Consider also the concept of ownership, which farmlamental idea of property law
that has a significant effect on the understandihgssignmentOwnership is widely
accepted as the greatest property right that onéhaae®® For an intangible asset such
as a receivable, a creditor is regarded as the wha receivable and as having a
beneficial proprietary right in his hand$He, as a rightholder — or, in property
language, an owner — has legal powers in perforractg not only ‘which will bring
about the extinguishment of the [receivabR8]hut also ‘which will both divest the
creditor’s rightin personamagainst the debtor and invest an assignee witimeéas
right'.>* Consequently, the creditor holds the legal rightransfer as well as being the
owner of a property. To put it in another way, otheople, in principle, have no right to
protest that a creditor shall not exercise hisllpgavers>? This analysis is advanced by

applying the Hohfeldian method of analysing the emship of a chose in actich.

“H Beale, Cases, materials and text on contract law (2nd edn, Hart 2010) 1295.
** See Re Westerton [1919] 2 Ch 104; also Peel and Treitel (n 10) 725-726.
*®ibid 724; Beale (n 44) 1295; Tailby v Official Receiver (1888) 13 App Cas 523.
* peel and Treitel (n 10) 721.
* See K Campbell, ‘On the General Nature of Property Rights’ (1992) 3 KCLJ 79.
* see Bell (n 1) 4-5.
*% cook (n 9) 819.
*!ibid.
*2ibid 820.
>3 Marshall (n 5) 38; Cook (n 9) 819; WN Hohfeld, ‘Some fundamental legal conceptions as applied in
judicial reasoning’ (1913) 23 Yale LJ 16.
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Influenced by the concept of property, proprietagihts have also been used as a basic
explanation in constituting a set of rules on assignt. In itself, the assignment of a
receivable is said to involve the transfer of sdamel of proprietary right? Apart from
viewing a contractual receivable as property, amotbrincipal reason is because an
assignment has a legal effect that is able to bertesl not only against the debtor but
also against other third parties — such as otheditors of the assignor or other
competing assignees. This is a proprietary asdeassignment. Property law has then
become another main pillar of the law of assignmi@maddition to contract law, both in

terms of legal validity and legal effects.

(1.2) Legal validity

To make an assignment contract, either legal oitadala, the mutual intention of
assignor and assignee to transfer a receivablieismiain ingredient: Although, as
opposed to an equitable assignment, a legal assigimmust be in writing, no particular
form of words has to be usé¥The language is immaterial if the meaning is praf
As a minimum standard, the language used shouéibleeto be understood as referring
to the intention of the parties to conclude suchassignment. Moreover, as an
assignment is a transaction between assignor asignag, a debtor's consent is
typically not necessary. This general principle was identified and confichtgy Lord
Millet in Mulkerrins v PricewaterhouseCoopetsby stating that ‘[the] benefit of a
contract may be assigned to a third party withbatdonsent of other contracting parties
... A receivable is freely assignable both at law @amdequity without the debtor’s

consent.’ This is because, in the ordinary sensids not matter to the debtor whether

> TC Hartley, ‘Choice of law regarding the voluntary assignment of contractual obligations under the
Rome | Regulation’ (2011) 60 ICLQ 29, 31; HLE Verhagen and SV Dongen, ‘Cross-border assighments
under Rome I’ (2010) JPIL 1, 2-3; Tolhurst (n 37) 36.
> ibid 32 and 44; Smith (n 16) 190-202; Beale (n 44) 1295.
>® peel and Treitel (n 10) 720; Marshall (n 5) 80-82.
>” William Brandt’s Sons & Co v Dunlop Rubber Company Limited [1905] AC 454, 462 (Lord Macnaghten).
>% peel and Treitel (n 10) 712.
*%[2003] 1 WLR 1937, 1941,
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the benefit of the contract is enjoyed by the ¢oedir by a third person of the creditor’s
choice®® For the validity of an assignment in terms of @mp law, it focuses on
assignability requirements. The appearance of aivale as an object of property
being assigned is taken into consideration. Thelirement of a proprietary right is
another concern being an important factor if anigassent is to be valid* For

example, an assignor must own the receivable asgjgand the receivable being

assigned must exist as present prop&rty.

From a theoretical viewpoint, although an intangithling has no material form that can
be physically possessed, owned or delivered, &aati assignment is established as a
replacement for delivery of possession or ownerdksgfunction is analogous to taking
possession or ownership of a tangible property.hAs been submitted, formulating
such a notice is the nearest equivalent to a pedgnce that makes the assignment
seems more actually and physically f&atlowever, assignment under English law can
take effect either at law or in equity. A legal igasnent must be absolute and not
purport by way of charge only, whereas an equitaskgnment can be either. A legal
assignment is subject to Section 136(1) of the &étgpAct whereby formal validity is
required. It must be in writing. An express notieast also be given to the debtor. Until
it is received the assignment can only take effeefquity. An equitable assignment, by

contrast, is effective even without such a notindinancial practice, the assignment of

% Southway Group Ltd v Wolff and Wolff [1991] 28 ConLR 109, 124 (Bingham LJ).
* Tolhurst (n 37) 53-62.
®2 ibid 136 and 138, respectively.

However, in English law, an assignment of future choses can take effect in equity as an agreement to
assign which must be supported by consideration. See Tailby v Official Receiver (1888) 13 App Cas 523;
Smith (n 16) 247-251; Peel and Treitel (n 10) 724; AG Guest, Guest on the law of assignment (Sweet &
Maxwell 2012) 101-109.

% See R Goode, ‘Protection of Interests in Movables in Transnational Commercial Law, The’ (1998) 3 ULR
453, 456-457; also s 25(6) of the Supreme Court of Judicature Act 1873; S Brodhurst, ‘Is Copyright a
Chose in Action?’ (1895) 11 LQR 64, 68—69.
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receivables is conducted both on notification and-notification base¥’ Notifying a

debtor of an assignment is, therefore, not a requént for every assignmeft.

(1.3) Legal effects
Being a valid assignment, one of its effects i<teate a relationship, i.e. rights and
obligations, between assignor and assignee. Thegiareship will be subject to the
contract of assignment. An assignment is not araohbetween assignee and debtor.
Through it, there is no contractual relationshipedily linking the assignee and the
debtor. No contract is made between them. Conséguensettled law regarding the
position of a debtor is that the assignee doebecbme a party to the original contract
which creates the receivables assigned. The assignreditor is not replaced by the

assignee.

A notice of assignment is used as a device to tiiadlebtor to an effective result of the
assignment. Giving the debtor a notice of assignmah as an example, prevent him
getting a good discharged by paying the assigmstead, he has to make payment to
the assigne& Besides, it has a significant effect on a priogtpblem. The leading
authority in this matter i®earle v Hall®” where one of the basic rules is that, amongst
competing assignees, the first one who gives nofiessignment to the debtor prevails.

Although notifying the debtor is not always necegsd is in fact in the interest of the

assignee.

In terms of legal enforcement, rights that havenbessigned to the assignee include the
right of action. Principally, to enforce receivablhere is no need for the assignee to

resort to any help from the assignor. The law cligmsnent generally permits him to

* R Goode and E McKendrick, Goode on commercial law (4th edn, Lexis Nexis 2009) 788; Smith (n 16)
215-219.
% See Marshall (n 5) 103-104; Bell (n 1) ch 15.
% Smith (n 16) 362—-363; see also CH Tham, ‘Notice of assignment and discharge by performance’ (2010)
LMCLQ 38.
%7.(1828) 3 Russ 1; see also Re Dallas [1904] 2 Ch 385.
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sue the debtor to enforce the receivables assigked. procedural matter, the assignee
can bring an action by himself and in his own namthe event that the assignment is
legal, or by joining the assignor if the assignmieneéquitablé® However, in terms of
substantive law, the result of an assignment impdisat the assignee’s rights against
the debtor are, using English law’s phrase, subjectquities. This means that the
debtor is able to raise any defence that he hassighe assignor to the assignee. This
defence is not only limited to defects in the assits rights but also include certain

claims which the debtor has against the assifhor.

From a proprietary viewpoint, the effectual resaflan assignment does not manage to
transfer contractual rights from assignor to assegwWhat it does is more likely transfer
ownership of the assigned receivables from the éorto the latter. The assignment
passes the assignor’s beneficial ownership rigainast)the debtor to the assignee. More
importantly, an effect of the assignment is to tegaoprietary effects for the assignee,
not only against the assignor but also againstrgikeesons. Such effect gives him a
right to claim from the debtor payments for theereables assigned to him. It also
provides him with a right to protect his interestgainst other third parties, i.e. the
assignor’'s creditors or other insolvency represes@s, or any other competing
assignees or third parties asserting a competaignan the receivabléd Whenever it
comes to third-party effects of any rights, thisbsyond the ambit of contract, and
hence in the sphere of property law. In turn, tbsds to other legal considerations
based on general principles of property law whenisane concerning assignment is

raised. For instance, a notice of assignment has hewed as a way to perfect

% In English law, if an assignment is legal according to s 136(1) of the Property Act, an assignee holds a
right to sue in his own name without the necessity of joining an assignor as a party to action. In the case
of an equitable assignment, a general rule is that an equitable assignee can bring an action in his own
name but the assignor must be joined in the action. Tolhurst (n 37) 391 and 397; Guest (n 62) 61-62 and
97-99.
% See Peel and Treitel (n 10) 730-734.
" see Bridge (n 2); McMeel (n 12).
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proprietary rights in the receivable assigned. dbfgm of competing assignments is to
be decided by an analogical understanding of arj@tapy right to a thing based on a

notice as the method for taking posseséton.

According to the present legal notion of assignmehich is generally based on the
property-contract approach, one thing that candea $s confusion. Some matters relate
to property law, while others contract law. Thisasconfusing combination deeply
embedded in the law of assignment. It is rootethenfundamental idea that assignment
iIs a mixture of property and contract. As is acedptthe difficulty of assignment is

largely due to its character as a hybrid of contaac property”?

(2) Assignment and receivablesfinancing
In financial practice, receivables are a finan@aket that can be used for raising
finance. This is typically called receivables fiocarg by which financing is raised
against receivables. In this subsection, severmiex:in which receivables financing is
developed by way of assignment will be illustratagart from seeing how the law of
assignment is employed in practice, this will seagsea fundamental background for
further practical analysis regarding the propedwycact approach to the law of

assignment and its role in international financgginst receivables.

A business sector that provides a method of reb&gdinancing is commonly known
as ‘factoring’’® The ‘factor’ acts as a buyer to purchase recedsfilom the ‘client’
(the seller), who is the original rightholder oeditor of such receivables. A debtor of

receivables is called a ‘customer’. RelationshipsMeen factor and client are governed

' See Dearle v Hall (1828) 3 Russ 1; another instance of the property aspect of assignment is an
assignment by way of trust where the assignor can declare himself a trustee of the assignee. See Fitzroy
v Cave [1905] 2 KB 364 (Cozens-Hardy LJ); Marshall (n 5) 84-99; this way of assignment is effective even
if the assignment breaks a non-assignment clause contained in the original contract creating the
receivable assigned. See Don King Production Inc v Warren [2000] Ch 291; Guest (n 62) 51-52; T Hans,
‘Banking: Alienating Unassignable Rights’ (2001) JBL 422.
72 Bridge (n 2) 677.
" For a thorough study of factoring, see N Ruddy, S Mills and N Davidson, Salinger on factoring (4th edn,
Sweet & Maxwell 2006).
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by a factoring agreement.Via this mechanism, the factor finances the clibgt
prepayment of the purchase price of the receivdBlesom a financial viewpoint, one
of the main functions of the factor is to assunesdfredit risk, namely, the risk of non-
payment by the customer. That risk was formerlynbdry the client. Another function
attached to this is to offer the client the propiosiof collecting receivable.From the
factor’s perspective, unless the purchase pricguoh receivables has been discounted
from their real value in such a way that it miniggsthat risk significantly, the
enforceability of receivables is his primary comcdt is the way to obtain payment or

gain a benefit as anticipatéd.

An assignment of receivables can be created byokajther sale or security. Through
assignment, receivables can be transferred outdghén absolute sale or used as a
security, such as to secure a IG&Economically, both of them can achieve the same
outcome as they can provide finance for a busingssler English law, however,
assignments by way of sale and by way of securityteeated differently’ The first
method of assignment might be separated into dmrdow receivables and outright
transfer’® ‘Receivables, whether in a pure or negotiable fomay be discounted for
immediate casH! hence providing finance for a business. This & ¢hse where the
purchase price is discounted from the face valu¢ghefreceivables. A transaction is

typically called by several names, such as diséogneceivables, blocks discounting

* Goode and McKendrick (n 64) 790-791.
7 ibid 789-791; Sealy and Hooley (n 1) 1026-1033.
’® RJ Saulnier and NH Jacoby, ‘The Development of Accounts Receivable Financing’ in Accounts
Receivable Financing (NBER 1943) 18-20.
7R Fentiman, ‘Assighment and Rome |: towards a principled solution’ (2010) 4 LFMR 405, 410.
®H Beale, M Bridge, L Gullifer and E Lomnicka, The Law of Security and Title-Based Financing (2nd edn,
OUP 2012) 286; Oditah, Legal aspects of receivables financing (n 25) 32—-35; G McCormack, ‘Present and
Future of Real and Personal Security: England’ in J Bell, Studies in UK Law 2002 (UKNCCL 2002) 158-160.
”® NO Akseli, International secured transactions law: facilitation of credit and international conventions
and instruments (Routledge 2011) 29; Sealy and Hooley (n 1) 1018-1026.
% see Oditah, Legal aspects of receivables financing (n 25) 32—-35.
*!ibid 33.
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and invoice discountingf In case of financing by outright transfer, receies are

assigned outright from the rightholder to, for exéden his creditor. It is stated that this
will occur where ‘[a] creditor who presses his aelibr payment may be satisfied with
an assignment of a debt owed to his debtor by @l tparty’®® Financing against

receivables through this method is then a way Hfer ‘discharge or reduction of an
existing indebtednes&* As a matter of practice, both outright transfed discounting

arrangements are metaphorically seen as the sakrefables. The creditor or client
will immediately receive money from the financiarfactor for the discounted price of
the receivables. As a matter of law, neverthelegiser outright transfer or discounting
of receivables is processed though assignments8igrament is a contract employed in
transferring intangible things. It differs from ale contract as regularly used in
transferring tangible property. The assignment exfeivables is to transfer rights to
payment, not to transfer ownership or possessioangfproperty. This is one of the

ways in which a transfer of receivables differsiira transfer of other tangible property.

Furthermore, receivables are financial assets wbarhserve as a security to support
another financial transaction, the result of whiglo ensure the payment of money or
the performance of an obligation under that paldictransaction — such as a |dan.

Receivables can be mortgaged or chaf§éd.this context, they are another form of
collateral creating security rights which are aeottorm of property rights for a secured

creditor®’ Likewise, this financial technique is completedotigh an assignment by

% ibid 33-34; Goode and McKendrick (n 64) 789. It is mentioned that the term factoring aims to deal
with receivables owed by trade customers, whereas block discounting involves consumer customers.
Beale, et al. (n 78) 287; see also Lloyds & Scottish Finance Ltd v Cyril Lord Carpets Sales Ltd [1992] BCLC
609; Sealy and Hooley (n 1) 1033-1034.

8 0ditah, Legal aspects of receivables financing (n 25) 71.

* ibid 33 and 71.

i McCormack, Secured credit under English and American law (OUP 2004) 209-211; still, it is stated
that ‘[most] receivables financing is structured as a sale rather than a security transaction’. Beale, et al.
(n 78) 286.

% See R Goode and L Gullifer, Goode on legal problems of credit and security (Sweet & Maxwell 2008) ch
3; Beale, et al. (n 78) 286—-302.

¥ Bell (n 1) 4.
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way of security, as opposed to by way of a saleetédr an assignment is considered as
a sale or a security depends largely on the réahiion of the contracting parties to the
assignment, and it shall be determined based osubstance rather than the form of
the transactiofi® A transaction described by the parties as a psecba a sale may be
characterised as a loan based on the securityceiviables, either because that does not
represent the true intention of the parties or beeadespite the description given by the
parties, its legal effect is that of a securedseation®® Though these security rights are
characterised as a property right, it can be cldithat they are actually created by a

contract®

There exists a further important legal aspect tegulfrom the distinction between
outright assignment and assignment by way of sgcwhich should be mentioned
here. Formally, an outright sale of receivablesas registrable while the creation of
security over receivables usually’dUnder the Companies Act 2006, an assignment by
way of a charge on the book debts of a companysémde registered principally
within 21 days after the day on which the chargeresated, otherwise it is not as
effective against third parti€é However, this legislation has recently been relisg
the Companies Act 2006 (Amendment of Part 25) Reguls 2013 which came into
force on 6 April 2013. According to this new redida, the criminal penalty against the
company as a result of failure register chargeiwithe 21-day limit has been removed.
But, in terms of civil validity, delivery of partidars relating to a charge created to
registrar within the time limit has still of profod important and should continue,

otherwise the charge is void against third parffeénother difference between

88 Lloyds & Scottish Finance Ltd v Cyril Lord Carpets Sales Ltd [1992] BCLC 609 (Lord Wilberforce); Akseli
(n 79) 29-30.
¥ Goode and Gullifer (n 86) 98-99.
% Bell (n 1) 16.
*! Goode and Gullifer (n 86) 101.
%2 Part 25, ss 860, 870 and 874; see also Beale, et al. (n 78) 401-428.
% S5 859A, 859D and 859H.
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assignment by way of sale and by way of securithas$ a statutory assignment subject
to Section 136(1) of the Property Act must be altgoand not purporting to be by way
of charge only. An assignment by way of charge amstituted as an equitable

assignment which can take effect only in equityConsidering the effects of

assignment, one distinctive point can be mBdessignment by way of sale involves an
outright transfer, in which a receivable must beadditely transferred from the assignor
to the assignee. As such, the assignor has no taghédeem. In contrast, where a
receivable has been assigned by way of securigutd be said that the ownership of
that receivable has not been transferred. Whatvisngto the assignee is merely a

preferential right over the receivable. The assighos retains a right of redemptiof.

3.2 Contractual-based rules of assignment

Assignment operates by way of a contract. It isnfedl by an agreement between the
parties. The law of contract thus plays a signifta@le in regulating it. In this section,

the legal rules specifically founded in the conwat aspects of assignment are
examined. Insofar as this research is concernedram law relating to assignment can
be divided into four main groups: assignment cantnaon-assignment clause, the legal
relationship between assignor and assignee, antegiaé relationship between debtor

and assignee. They will be discussed in turn.

* See also Goode and Gullifer (n 86) 104-107; Beale, et al. (n 78) 172; Smith (n 16) ch 10.
% Goode and Gullifer (n 86) 99; Akseli (n 79) 30.
% Akseli (n 79) 30; Goode and Gullifer (n 86) 99.

For further points of distinction between assignment by way of sale and by way of security, see
Akseli (n 79) 30-31.

However, under the UCC art 9, there is no such distinction between these two types of assignment.
Its scope of application covers any transaction that creates a security interest, regardless of its form. In
other words, it covers assignments both by way of sale and by way of security. This is the functionalism
of the UCC. See s 9-109; for the term ‘security interest’, s 1-201(b)(37); also McCormack, Secured credit
under English and American law (n 85) 71-72 and 245.
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3.2.1 Assignment contract

According to the principles of contract law, thebjget of assignment was originally
treated as an adjunct to the privity of contrattwas regarded as an exception to
privity.®” The doctrine of privity of contract effectively @wents contracting parties
from conferring rights or imposing obligations uparmperson who is not a party to the
contract’® And at the same time, it prevents a third pamyrfthaving a right to enforce
the terms of the contract. According to this doetyi‘a contract can be enforced neither
by nor against third partie$’.However, with assignment, contract law does allow
contracting party to transfer his rights under at@xt to a third party’° By being able

to put a third party into a contractual relatiopshihe assignment is therefore seen as an

exception to privity.

To see the characteristics of assignment more IgJeanother transaction which is
regularly used when making a comparison with indvation'®* Assignment differs
from novation. While the former is a deal betweeo parties, assignor and assignee,
the latter involves three parties. They are theatednd creditor who are the parties to
the original contract to be novated, plus a thiedtyp Unlike assignment, novation
requires the consent of all three parties. Besidesation, as opposed to assignment,
does not merely involve a transfer of rigftsThe method of novation is such that the
parties to the original contract agree to extinigulse contract between them, and one
party agrees to enter into a new contract with tthil party. As a consequence of
novation, the extinguished contract is replacedabgew contract. The replacement

contract can itself create not only new rights, dlab new obligations. The new contract

°” Bridge (n 2) 681; J Chitty and H Beale, Chitty on contracts (30th edn, Sweet & Maxwell: Thomson
Reuters 2008) paras 18-003 and 18-077; RM Merkin, Privity of contract: the impact of the Contracts
(Rights of Third Parties) Act 1999 (LLP 2000) 21 and 39-41.

% Goode and McKendrick (n 64) 113-114.

*ps Atiyah and SA Smith, Atiyah's introduction to the law of contract (6th edn, OUP 2005) 338.

100 McKendrick, Contract law: text, cases, and materials (4th edn, OUP 2010) 989.

Peel and Treitel (n 10) 713; Tolhurst (n 37) 33—-34; Smith (n 16) 98.

Tolhurst (n 37) 34.
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may, otherwise, fully substitute a third party #oparty to the original contract, but not
have the result of altering the rights and oblmadi of the parties as originally
contracted®® By formulating a new contract, there is then necht resort back to the
original one. Unlike assignment, the debtor in dhiginal contract can become a party
to the novation. As a substantive result, contatghts, obligations and liabilities can
thus be transferred. In contrast, it is only caoettral rights that can be transferred by
way of assignmerif? But one thing that these two types of transadtiawe in common

is that they are both contracts.

Operating as a contract, assignment is substantidéd by contract law. There are two
further points regarding the contractual side afigtement that should be considered.
The first point concerns one of the main ingrediesftan assignment, i.e. an intention
to transfer. ‘It is a requirement of all consensasdignments that the assignor intends to
assign.’®® An intention to create legal relations is an esakrelement of a binding
contract. It is the way that parties to a conteadtibit and express their intention to be
bound by the terms of an agreem¥fiin the case of assignment, a requirement is that
the assignor must intend to pass his rights agaisstiebtor to the assignee. Whether
such intention exists or not is a matter of faat.determining it, the transaction in
question must be considered. As a matter of lavargely depends on the construction
of the contract, since it evidences the intentiorassign®’ Relevant statements and
documents will be construed in order to seek sutlngention. The form of word is

immaterial as long as they show an intention tigas§®

1% See Rasbora Ltd v JCL Marine Ltd [1977] 1 Lloyd’s Rep 645.

McKendrick (n 100) 990.

Tolhurst (n 37) 314.

McKendrick (n 100) 273-274; Peel and Treitel (n 10) 171.

See Tolhurst (n 37) 315-329; Peel and Treitel (n 10) 183-184.

Gorringe v Irwell India Rubber and Gutta Percha Works (1886) 34 Ch D 128, 134 (Cotton LJ); William
Brandt’s Sons & Co v Dunlop Rubber Company Limited [1905] AC 454, 462 (Lord Macnaghten), in this
case the position of the debtor in connection with the transaction, alleged to be an assignment, was also
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The second point is about contractual formalitiéscording to a general principle of
contract law, a contract can be in any form. ‘[Ampl contract is generally just as
binding as a written oné%® Purposes that require a certain form, such asritmg; in
the law of contract mainly involve reasons of dettg protection and proof or
evidence''® An assignment subject to Section 136(1) of thep@ry Act must be in
writing. Along the same lines as its predece$5tfthe] object of this section was to
dispense with the necessity for joining the asgigm® a party in cases in which his
presence was unnecessary and inconvenigrfowever, this statute only provides an
alternative method for making an assignment. It lbeen remarked that this
requirement ‘does not affect the substantive lavasgignment, but merely provides
improved machinery*'® As a consequence of this statutory requiremerprifers on
an assignee a legal right to sue. To this exthetpbsition of an assignee as a question
of procedure has been improved. He can effectisel/ the debtor, not in the name of
the assignor but in his own name as the assitjii@de statutory rules are unlikely to
be a contractual formality. In contrast, it prinhagerves the purpose of procedural law.
Furthermore, the requirement for a form is only dostatutory assignment. In the case
of an equitable assignment, there is no need fgnaiiten document. An assignment
can take effect in equity even though it is notwmting. From an international
perspective, most legal systems, e.g. in Europ&otdampose any formal requirements

for validating an assignmeht Additionally, there appears to be some movement on

investigated. In a case where the meaning of statements or documents is not clear, all relevant extrinsic
evidence will be considered as a supplementary factor. Tolhurst (n 37) 315-316.

1% McKendrick (n 100) 260.

Peel and Treitel (n 10) 187-188; H K6tz and A Flessner, European contract law (Clarendon Press 1997)
80-81; McKendrick (n 100) 262-264.

! The Supreme Court of Judicature Act 1873, s 25(6).

Marshall (n 5) 161; Smith (n 16) 267.

ibid cited Re Westerton [1919] 2 Ch 104, 113; Marchant v Morton Down & Co [1920] 2 KB 829, 832;
Marshall (n 5) 161 and 166; Peel and Treitel (n 10) 719-720.

' Re Westerton [1919] 2 Ch 104, 113-114.

See A Salomons, ‘Deformalisation of Assighment Law and the Position of the Debtor in European
Property Law’ (2007) Centre for the Study of European Contract Law Working Paper Series 5-8.
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the deformalisation of assignment laws. The purpafsthis is to facilitate financial
activity involving the transfer of claints® An example can be taken from the UN
Receivables Convention where there is no rule imgass to the formal validity of

assignment?’

3.2.2 Non-assignment clause

On the one hand, the general principle of a righadsign states that ‘a party is free to
assign all or any of its rights under a contrattThe benefit of a contract can be
assigned to a third party. On the other hand, #régs also have a right according to
the principle of freedom of contract to preclude lionit such a right to assign. A
contractual term functioning like this is callesh@n-assignment, or an anti-assignment,
clause. It is a contractual prohibition on the $fanability of receivables subject to it.

Take for instance the words of Lord Millet:

[The] general rule is that the benefit of a cortnaay be assigned to a
third party without the consent of the other coctirag party. If this is not
desired, it is open to the parties to agree thatbdnefit of the contract
shall not be assignable by one or either of thetheeat all or without the
consent of the party. There is nothing objectioeaibl this; a party is
entitled to insist that he deals with only the atar party with whom he
has contracted ... But, unless he takes the precaofioncluding in the

contract a prohibition of assignment, he has nbtrig object to it*°

"% ibid 3-4.

w Despite that, it does contain conflict-of-law rules relating to the form of an assignment contract. See
art 27.

18 R Goode, ‘Assignment Clauses in International Contracts’ (2002) IBLJ 389, 391.

3 Mulkerrins v PricewaterhouseCoopers [2003] 1 WLR 1937, 1941.
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From a legal viewpoint, there is no reasonableatige to such a contractual term. In
contrast, a non-assignment clause is inserteddon&ract for a number of reasofs.
Firstly, it is a genuine commercial interest of @cacting party that underlies this
clause. The purpose of a non-assignment clause aldw a party to ensure that his
contractual relations are only with the person &e égreed and no one eléeA debtor
may hold a legitimate interest in prohibiting arsigement-**He is entitled to insist

that he wants to deal only with the particular pavith whom he has contractétf

Aiming to protect a debtor from potentially negatnesults arising out of an assignment
is the second ground behind the insertion of aassignment clause. In a circumstance
where there is no non-assignment clause, a delitorowerlooks a notice of assignment
and pays the assignor does not get a good dischangehe can be compelled to make
a second payment for the benefit of the assigffeesides, the debtor cannot rely upon
new equities against the assignor if they ariser aéiceiving a notice of assignment. By
preventing an assignment, it is a debtor's degiad trights of set-off arising from
continued mutual dealings between the debtor aedassignor are not cut off®
Another consideration for non-assignment is thd that, in contrast to continued
relations with the assignor, the assignee is aafheelationship with the debtor. He
might have no incentive to preserve the debtor'sdgall.’?® A further supporting
statement is that an assignor ‘would be less istedein the performance of his side of

the contractual bargain if he has assigned hig tigtbenefits under the contract to a

120 5ee B Allcock, ‘Restrictions on the Assignment of Contractual Rights’ (1983) 42 CLJ 328; R Goode,

‘Inalienable Rights?’ (1979) 42 MLR 553; G McCormack, ‘Debts and Non-assignment Clauses’ (2000) JBL
422; NO Akseli, ‘Contractual prohibitions on assignment of receivables: an English and UN perspective’
(2009) 7 JBL 650.

! pon King Production Inc v Warren [2000] Ch 291, 319 (Lightman J).

Goode, ‘Contractual prohibitions against assignment’ (n 30) 302—-303.

Linden Gardens Trust Ltd v Lenesta Sludge Disposal Ltd [1994] 1 AC 85, 105 (Lord Browne-Wilkinson);
Mulkerrins v PricewaterhouseCoopers [2003] 1 WLR 1937, 1941 (Lord Millet).

124 Brice v Bannister (1878) 3 QBD 569; see also Tham (n 66).

Goode, ‘Assignment Clauses in International Contracts’ (n 118) 396; Akseli, ‘Contractual prohibitions
on assignment of receivables: an English and UN perspective’ (n 120) 656—657; see also Linden Gardens
Trust Ltd v Lenesta Sludge Disposal Ltd [1994] 1 AC 85 (Lord Browne-Wilkinson).

126 McCormack, ‘Debts and Non-assignment Clauses’ (n 120) 425.
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third party’.*?” Moreover, from the debtor's perspective, there hiige a potential

difficulty in ‘tracking down the assignee so asitake payment‘?®

To support the unfettered operation of financidlvétes, the topic of non-assignment
Is, nevertheless, considered to have a conflighagose, between protecting debtors
and promoting free assignability. It is also a eshtbetween freedom of contract and
freedom of commerc&® Anyway, a point which should be made first is tiiae
following debate concentrates on the prohibitiorihaf assignment of contractual rights
or receivables that has not yet been performedods not concern a non-assignment
clause that seeks to prohibit a transfer of thecqwds of receivables after they are
received by the creditor. Whenever the debtor pagseceivable, it is the money — or
property — that is in the hands of the assignoe d&btor has no legitimate interest in
restricting the assignor if he wishes to transisrgroperty to a third person. This kind
of non-assignment clause, if any, would be conttary public policy that prohibits

absolute restraint on the alienation of propétly.

Initially, it is a matter of contract constructiavhether and to what extent a contract
prohibits or restricts the assignment of contractiglats** Prohibiting a creditor from
assigning his rights under contract prior to perfance can be seen as a condition of
the debtor’s obligation to perform, not a restraintthe creditor’s right of alienation of
property™*? As such, non-assignment can be effective. In fpiecit will, subject to the

terms of the contract, render an assignment inchre&such prohibition ineffective. A

27 ibid cited the situation in Don King Production Inc v Warren [2000] Ch 291.

McCormack, ‘Debts and Non-assignment Clauses’ (n 120) 426.

Goode, ‘Contractual prohibitions against assignment’ (n 30) 301; see also Oditah, ‘Recurrent Issues in
Receivables Financing’ (n 25) 350; Akseli, ‘Contractual prohibitions on assignment of receivables: an
English and UN perspective’ (n 120).

3% see Goode, ‘Contractual prohibitions against assignment’ (n 30) 304-305; McMeel (n 12) 508; Smith
(n 16) 344-345; Tolhurst (n 37) 249-257.

B! see Goode, ‘Inalienable Rights?’ (n 120) 554; Allcock (n 120) 339-342.

Goode, ‘Contractual prohibitions against assignment’ (n 30) 304-306, referred to Sack v Neptune
Meter Co (1932) 258 NYS 254, 261 (Untermyer J).
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result is that the assignee cannot assert his resbigights against the debtb?
Assignment in breach of such a clause will not ghasassignee a right to claim for the
assigned receivables against the debtor. The a&ssigill, as a result, not be able to
receive the beneficial interests assigned to himil, & does not follow that an
assignment in breach of a non-assignment clausge tistal ruins. It is still effective
between the assignor and assignee. A non-assignol@eanse cannot prevent the
assignee from acquiring rights against the assjgffoas this solely concerns the

relationship between them, in which the debtor play part.

Regarding the effects of assignment, it has beaimeld that a contractual prohibition
against assignment ‘operates purely as a matteroofract and does not affect the
transfer of ownership of the contract right’. Assignment certainly operates by way of
contract. However, it is a means of transferrirgatractual right, not a physical object.
In the case of a receivable, it is a transfer afgat to payment from assignor to
assignee. Such payment is purported to be perfotoyethe debtor. On this line of
reasoning, it has been stated that ‘[unlike] talegibwhere title and possession can be
vested in different people, the nature of contralctights as choses in action does not
allow a transfer of title without a transfer of thetual right to performancé®® The
thing being transferred by assignment is a legé tio such a contractual right.
Although it has been argued that this is not trueims of equitable ownership),there

is a counter argument. By referring to equitablenesship in this context, such

ownership is but a right to receive a performamcgeneral or a payment in particular.

33 linden Gardens Trust Ltd v Lenesta Sludge Disposal Ltd [1994] 1 AC 85, 108-109 (Lord Browne-

Wilkinson).

B4 Allcock (n 120) 329-330; Goode, ‘Contractual prohibitions against assignment’ (n 30) 307-308;
McMeel (n 12) 498-511; see also Linden Gardens Trust Ltd v Lenesta Sludge Disposal Ltd [1994] 1 AC 85,
108 (Lord Browne-Wilkinson); Hendry v Chatsearch Ltd [1998] CLC 1382.

13> Goode, ‘Contractual prohibitions against assignment’ (n 30).

Tolhurst (n 37) 248; this statement was also cited in Goode, ‘Contractual prohibitions against
assignment’ (n 30) 305, in which it was commented that it is certainly true of legal title to a contract
right.

7 Goode, ‘Contractual prohibitions against assignment’ (n 30) 305.
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On this point, there is no material substance tickvlthe purported assignment can
actually attach for the benefit of either assigmoassignee. This is the essence of equity
that regards as done that which ought to be donlegal event is seen to be initiated
even before it actually happens. Therefore, a actial prohibition against assignment
operates purely as a matter of contract. It doeasnmwlve the transfer of ownership,

even an equitable one.

Although, a non-assignment clause can effectiveBvent the result of assignment
between assignee and debtor, it cannot operatavadidate an assignment contract
between assignor and assigh&elhe assignment can still be effective as far ayg #re
concernedln a case where a contract expressly prohibitedyms®nt, even between
assignor and assignee, it was claimed that thisracional term was ‘repugnant to the
creditor's ownership and ought not to be counteedti@® Since a receivable is a form
of property and such a term will render the redeliwanalienable, it can no longer
function to invalidate the assignmefit’ Nevertheless, this opinion was later
commented on itelstan Securities Ltd v Hertfordshire County Calfit that it was
obiter dictumand only concerned the relation between assignadr assignee. An
assignment can be a good assignment between them.ashon-assignment clause can
still prevent the debtor affecting from the assigmiin relation to the assignee. The

debtor’s legal status is still protected by thiseyf non-assignment clause.

The contractual analysis is indeed consistent Wlith effect of a non-assignment
clause**? This is where contracting parties can concludagneement not to dispose of

their rights under a contract to a third partyf]‘fhssignment were viewed only in

3% linden Gardens Trust Ltd v Lenesta Sludge Disposal Ltd [1994] 1 AC 85, 108 (Lord Browne-Wilkinson);

see also Akseli, ‘Contractual prohibitions on assignment of receivables: an English and UN perspective’
(n 120) 658.

3% Goode, ‘Inalienable Rights?’ (n 120) 556.

ibid referred to Shaw & Co v Moss Empires and Bastow (1908) 25 TLR 190; see also Linden Gardens
Trust Ltd v Lenesta Sludge Disposal Ltd [1994] 1 AC 85, 106-107 (Lord Browne-Wilkinson).

14111978] 3 All ER 262 (Croom-Johnson J).

Bridge (n 2) 683.
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proprietary terms, it would be significantly harder give effect to non-assignment
clauses*?The property in a receivable would belong to thsignor; and it would be
his sole decision, as the owner of a property, hdreto assign it or not. The position of

the debtor would be unlikely to be taken into acttou

Considering the contractual approach to an assighuofereceivables, ‘all receivables
are assignable unless the assignment is prohibyedgreement, statue, or owing to
public policy consideration’* Before making an assignment, one should therdfote
through an individual receivable that is intendedbé¢ assigned in order to ascertain that
such a receivable can be legally transferred. @iiser one may not obtain a beneficial
interest in the receivable as expected. Legal ssshat should be reviewed are the
validity and content of the contract creating theeivable. Additionally, the financial
status of a debtor subject to it should be chec¢&edarify whether he is likely to pay
for the receivable. Despite its usefulness, a comoumcern is that this examination is
unlikely to occur in reality where a bulk of recaebles is assigned. Transferring
receivables in bulk is the transfer of a bundleaitractual rights to payment, a detailed
examination of each and every receivable is coramgfyuregarded in financial practice

as impractical*®

Also, it has been argued that it is impractical #otransferee of bulk receivables to
conduct an examination of each receivable to seetheh it has a non-assignment
clause or not; such a clause has thus been regasdad obstacle to assignmé&fitif

this argument is accepted and one wishes to oeearidon-assignment clause created

143 ., .
ibid.
144 Akseli, ‘Contractual prohibitions on assighment of receivables: an English and UN perspective’ (n 120)
650.
> Goode, ‘Inalienable Rights?’ (n 120) 556, cited Helstan Securities Ltd v Hertfordshire County Council
[1978] 3 All ER 262.
1% See McCormack, ‘Debts and Non-assignment Clauses’ (n 120); Akseli, ‘Contractual prohibitions on
assignment of receivables: an English and UN perspective’ (n 120).
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by the intention of the parties to a contract,rib&t consideration has to be made on the

ground of public policy. According to one view:

[If] there is shown to be some legitimate publitenest (and it should not be
assumed that what is convenient for banks and dieesinecessarily equates
with the public interest) in denying effect to suchauses, the only
appropriate legal route for such a public policyewexide is through

legislation**’

This is a contest between the principle of freadfarability and the legitimate interests
of the debtor. For the sake of facilitating theefflow of credit in the present economic
atmosphere, favour is given to the former princifglaking into account the aim of
creating a continuous flow of receivables for fioag an ongoing business, it is then
proposed that this is a reason of public interest declaring that a non-assignment
clause should not be effecti¥®.Freedom of contract is, in this regard, overridtign
freedom of commerce. Creating such a rule in lagmh is the next step. The
Receivables Convention, for instance, provides micke 9 that an assignment of
receivables is effective, notwithstanding an assignment claus¥?® The Factoring
Convention also adopts such an apprddtAnother example can be derived from the

UCC, Article 9, where it is declared that an arssignment term in an agreement

“ McMeel (n 12) 511; M Bridge, Personal property law (3rd edn, OUP 2002) 162.

Goode, ‘Inalienable Rights?’ (n 120); Goode, ‘Contractual prohibitions against assignment’ (n 30) 300,
316-318; Akseli, ‘Contractual prohibitions on assignment of receivables: an English and UN perspective’
(n 120); T Prime, ‘Restrictions on the assignment of debts: A reply to an earlier article and the Law
Commission’ (2008) 23 BJIBFL 71.

%9 See SV Bazinas, ‘Key Policy Issues of the United Nations Convention on the Assignment of Receivables
in International Trade’ (2003) 11 Tul J Int'l & Comp L 275, 286—287; UNCITRAL, Receivables Financing:
Analytical Commentary on the draft Convention on Assignment of Receivables in International Trade
(A/CN.9/470) paras 98—104; Akseli, ‘Contractual prohibitions on assignment of receivables: an English
and UN perspective’ (n 120).

B0 Art 6(1).
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between assignor and debtor is ineffective. Morgoga assignor acting contrary to

such a term is not deemed to be in breach of tteeatent with his debtdr?

3.2.3 Relationship between assignor and assignee

There are two categories for the legal relatiorsfaipsing from an assignment; one is
between assignor and assignee, the other is betdelaior and assignee. Here, the

former relationship is examined.

An assignment creates a contractual relationshiywdsn assignor and assignee. Their
relation is governed by the terms of the assignneentract:>? subject to the law of
contract. Firstly, the assignor is bound by theigassent. He must answer to the
assignee for non-performance or breach of contacbrding to the remedial rules of
the applicable law>® Secondly, assignment involves a transfer of thhtrio receive a
payment from a debtor under the contract. It isaattansfer of the entire contract. The
transferred right is a right against one specifezspn, i.e. the debtor. It is not a
proprietary right against the whole world. Furthersy after an assignment, neither
debtor nor assignor completely drops out of theupic™* As a matter of law, an
assignment does generate legal relationships betasstgnee, assignor and debtor. The
original contract creating the assigned right dmel relationship between assignor and

debtor have still to be taken into consideratiohe Fight of the assignee is not fully

1 55 9-406(d) and 9-408(a); see also NB Cohen and WH Henning, ‘Freedom of Contract vs. Free

Alienability: An Old Struggle Emerges in a New Context’ (2010) 46 Gonz L Rev 353, 364—365.

There also exists a movement in the United Kingdom to override the effect of a non-assignment
clause regarding small and medium-size businesses. See Small Business, Enterprise and Employment Bill
2014-15  <http://services.parliament.uk/bills/2014-15/smallbusinessenterpriseandemployment.html>
accessed 9 October 2015, part 1.

132 5ee also the Receivables Convention, art 11.

For example, if the assignor, after the assignment but prior to the obligor receiving notice of
assignment, discharges the obligor from the receivable assigned. Tolhurst (n 37) 383-385; see Re Patrick
[1891] 1 Ch 82, 88, where it was stated by Lindley LJ that ‘the assignor of a [receivable] is liable to be
sued by the assignee, if the assignor himself defeats his own assignment by getting in or releasing the
[receivable] assigned’.

4 Smith (n 16) 356.
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formulated. He is not the sole rightholder, or samght say the owner. Property rules
are unlikely to be applied at this stage. Anotr@npwhich should be mentioned here is
that a notice of assignment to the debtor is nqpiired to make an equitable assignment
effective between assignor and assigh®edt is only in the case of a statutory

assignment that giving a written notice to the dek required®

3.2.4 Relationship between debtor and assignee

With regard to the legal relationship between debttd assignee, a core principle is
that ‘[the] assignment of a [receivable] transféne benefit of the contract to the
assignee but does not substitute him as a partheocontract™’ This means the

assignment does not substitute the assignee foraskgnor. Also, as a matter of
contract, there is neither a contractual arrangénmem a contractual relationship
between the assignee and the debtor. An assigndo@st not create privity between
them?®® This is not the case with novation. As such, tesignee might be seen as a
stranger to the original contract generating tloeikable assigned. However, the whole
point of an assignment is for the assignee to vectie beneficial rights assigned to

him. So, the question is how and in what way thatale as a result of the assignment,

has to pay the assignee instead of the assignor.

15 Gorringe v Irwell India Rubber and Gutta Percha Works (1886) 34 Ch D 128.

1565 136(1) of the Property Act.

Goode, ‘Assignment Clauses in International Contracts’ (n 118) 391; additionally, an assignment does
not confer rights on the assignee under the Contracts (Right of Third Parties) Act 1999. Peel and Treitel
(n 10) 720.

158 Therefore, it was stated that, as a result of this doctrine, ‘the assignee is dependent upon the
continued existence of the contract and the continued legal existence of the parties to the contract’.
Tolhurst (n 37) 63 referred to an Australian case, Re Kenneth Wright Distributors Pty Ltd (In Liquidation)
[1973] VR 161.
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Basically, it does not matter to the debtor whetherbenefit of a contract is enjoyed by
the creditor or by a third person of the creditart®ice™® Subject to the terms of a
contract, a creditor may ask his debtor to makayangnt to another person, especially
if the debtor agrees to do 8.Anyway, an assignment differs from a mandate. By
setting up a mandate, the creditor does not intenttansfer his right, but merely
instructs the debtor to make a payment on his béHdt is more like a contract of
agency®? A contract for an assignment is also differentrfra contract for the benefit
of a third party. The latter type is, in principkecontract whereby the parties mutually
agree to render the benefit of the contract toia tharty who is not party to this
agreement. Compared to assignment, there is nofoeelde third party to agree with
the promisee (creditor) in order to call for thenéft from the promisor (debtor). As a
principle, it follows that this contract cannot &eforced directly by the third part§’
But, according to the Contracts (Rights of Thirdtiea) Act 1999, an exception to the
general principle is provided. A third party, sultjéo certain conditions, has a right to

enforce a term of the contract that grants himreefig*®*

Moving on to another aspect of the relationshipveen debtor and assignee, a notice of
assignment is established as a means of communrictdi a debtor subject to the
receivable assigned. From a proprietary perspedivmtice is seen as a concrete act in
transferring a receivable. It is the nearest edentato the physical features of
possession and ownership. In fact, sending a ndie® nothing to do with the

ownership and possession of the assigned receivAbtetice is only a method of

% Southway Group Ltd v Wolff and Wolff [1991] 57 BLR 33 CA (Bingham L).

See Peel and Treitel (n 10) 714.

See Re Williams [1917] 1 Ch 1; Rekstin v Severo Sibirsko Gosudarstvenoe Akcionernoe Obschestvo
Komseverputjand the Bank for Russian Trade Limited [1933] 1 KB 47.

1%2 Smith (n 16) 193-194.

This is generally because there is no consideration that moves from the third party to the obligor
(debtor). ibid 98-99; see Tweddle v Atkinson (1861) 121 ER 762, 764 (Crompton J); Dunlop Pneumatic
Tyre Co Ltd v Selfridge & Co Ltd [1915] AC 847.

%45 1, the Contracts (Rights of Third Parties) Act 1999; see also Smith (n 16) 99-100.
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communicating an intention to transfer. Althoughvadid assignment may not need a
notice, a notice of assignment can serve as caneratience of an assignor’s intention
to assign® Through a notice, the contracting parties to tsigmment can inform the
debtor about the assignment. It is for the delsoadknowledge that the right of the
assignor has been transferred to the assignee.nllogy to property concepts as a
supporting explanation seems unnecessary in thjardé® Furthermore, not every
assignment needs a notice for it to be effectiveddy English law, a written notice is
only a requirement for a statutory assignméhan equitable assignment, by contrast,
can be made validly without a notice to the delBasides, if the parties to an equitable
assignment wish to give a notice to the debtareéds not to be in writing® Though a
notice is not required for the perfection of an iehle assignment, it is highly
recommended as it is necessary to constitute gihé of the assignee against the debtor.
Giving a notice of assignment is a way to involwe tlebtor in the effectual result of the
assignment. Only after receiving a notice mustdiletor account to the assigrniéeHe
can get a good discharge by paying the assigndeyarthe assigndr® Without such a
notice, the debtor may discharge his obligatiorphying the assignor. The reason for
this is that before receiving a notice of assignimtene debtor has no knowledge of the
assignment. He is entitled to assume that he rentaible to the creditor, and only the

creditor. Payment to the assignor will thus disgkahe receivable.

Another issue on this topic concerns enforcemenhefright assigned. Initially, even

though there is an assignment, the assignee camfmice his right by himself. Mere

1% Smith (n 16) 197-199; Tolhurst (n 37) 319-329.

See Peel and Treitel (n 10) 721.

The Property Act, s 136(1).

Re Worcester (1868) LR 3 Ch App 555.

See Smith (n 16) 360-363.

Warner Bros Records Inc v Rollgreen Ltd [1976] QB 430; Stocks v Dobson (1853) 4 ER 411; also Tham
(n 66).

The principle is basically the same under the Receivables Convention, arts 17(1)—(2), and the UCC, s 9-
406. See McCormack, Secured credit under English and American law (n 85) 233-235; NO Akseli, ‘The
principle of debtor protection under the UN Convention on the Assignment of Receivables’ in S Kroll and
LA Mistelis (eds), International Arbitration and International Commercial Law: Synergy (2011) 513-516.
93
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assignment does not give the assignee a right @o Aacording to the privity of
contract, ‘only the parties to a contract may suéesued upon the contratt Since

the assignee is not a party to the original cohtriae cannot sue the debtor for the
receivable assigned, joinder of the assignor aatg po the action is required, otherwise
the assignee must sue the debtor in the name afsgignor.’? Nevertheless, it is now
settled law that if an assignment is effective asadutory one, the assignee has a right
to sue the debtor in his own naf&The position of an assignee as a matter procedural
law has been improved by legislatitilt is only for an equitable assignment that the
equitable rule requires the assignee, when seekingnforce his rights against the
debtor, to join the assignor as a party or at leasiue the debtor in the name of the
assignor. The equitable assignee ‘is not in a ijpostb exercise directly against [the
debtor] any right conferred by the contract on [#®signor]’ This is an aspect of
procedural law. But, in light of contract law, erdmg the assigned right can be seen as
a situation where the assignee is exercising lght rderived from the assignment
through the assignor who formerly held that rightler the original contract. This is the
nature and purpose of an assignment, i.e. passimenaficial enforceable right from

assignor to assigneé

1 Atiyah and Smith (n 99) 335.

Hammond v Messenger (1838) 9 Sim 327; Three Rivers DC v Governor and Company of the Bank of
England [1996] QB 292, 308; see also Marshall (n 5) 72—73; Guest (n 62) 62, 97-99.

' The Property Act, s 136(1); see also Marshall (n 5) 161-162; Smith (n 16) 265-267.

Re Westerton [1919] 2 Ch 104, 113.

Warner Bros Records Inc v Rollgreen Ltd [1976] QB 430, 445 (Sir John Pennycuick); See also Hammond
v Messenger (1893) 9 Sim 327; Smith (n 16) 142—-157; Tolhurst (n 37) 68—73.

¢ Furthermore, it has been claimed that ‘[the] enforcement of the assignee’s right is not at odds with
privity because what the assignee protects or enforces is its title to the subject right. Thus, assignment is
not a true exception to privity.” ibid 62—63.
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3.3 Property-based rules of assignment

As for its hybrid character, apart from being atcact, an assignment is also considered
to be a subject of property. Property law is anotpart of the rules governing

assignment. Legal matters which are based on theepy aspect of assignment are
analysed in this section. It begins by lookingle hotion that assignment is a method
of property transfer. The three subsequent topiesraghts of an assignee, proprietary

effects of assignment, and priority issues.

3.3.1 Assignment as a method for property-rightstransfer

Firstly, it has commonly been said, from a propngtviewpoint, that assignment
involves a transfer of property rights. The wordarisfer’ is usually used in a
circumstance where one person passes somethingotbea and, as a result, ‘the
transferee obtains the exact same thing as that loeid by the transferot’. In a legal
context, transfer is used to describe the conveyahproperty. Its scope is not limited
to the transfer of tangible things but also cowhestransfer of property rights® When

a receivable is categorised as property, a right tbsides in it is also classified as a
property right. Passing it from one to another ithiw the general idea of transfer.
Transferring it by way of assignment has therefoeen regarded as a transfer of
property rights. It has further been said thatlédgal concept of transfer requires ‘[the]
extinction of rights’ on the one hand and ‘the timaand vesting of new but equivalent
rights’ on the othet’® An example of this is a contract for the sale 06ds™*° A sale

contract is a method of transferring goods, thepse of which is to transfer ownership

7 ibid 36.

% ibid.

' ibid 37.

See PS Atiyah, J Adams and HL MacQueen, Atiyah's sale of goods (12th edn, Pearson/Longman 2010);
M Bridge, The sale of goods (2nd edn, OUP 2009).
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of the goods sold from seller to buyer. As the ftesia sale contract, the buyer has a
contractual right to demand that the seller delthergoods or pass the ownership. The
thing purported to be delivered is a specific pbgisobject to which a property interest
(or ownership) is attached. Generally speakingjgassent is consistent with this

concept. It is the case where an assignor’'s righextinguished and a new and
equivalent right is created and vested in an assigtundoubtedly, both sale and

assignment comprise an element of tran&fer.

However, ownership is a property right that residesidentifiable property. In
assignment, it is not a property but a contractigdit or a right to payment that is
transferred. This right must be pursued by a deltoiwithstanding where the money
the debtor uses to make payment comes from. Urdilgale of goods where it is
possible to transfer ownership without deliveritgypossession, ‘[all] true assignments
of contractual rights require an actual transfethefright to performancé® This is the
thing that an assignee shall receive after an ms®gt. There is no specific property
attached to the assigned right. Ownership in aipgroperty is not the purpose of
assignment. Besides, as a matter of contract,eisa contract directly agreed and
resulting in relationships between the partied,toa. buyer and seller. A third party is
not relevant in this method of transfer. In the teah of assignment, by contrast, there
must be an assignee. His position can be clarifigda third party to the contract

between assignor and debtor.

Assignment does involve a transfer, but the thifgctv is transferred is not actual
property. It is the transfer of the title to a righ payment. This scenario differs from
the transfer of tangible property, especially ia tase of a future right, a future chose or

future property. To illustrate this point, thereasother legal doctrine that should be

1 Tolhurst (n 37) 36-39.

82 iphid 39.
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discussed. It is the maximemo dat quod non habéfhis Latin tag indicates that ‘no
one gives what he does not have'. It is a fundaatentle governing a transfer
including, of course, an assignméfitFor a sale of goods, it is necessary to know
which goods are being sold and bought in orderttHeir ownership to be transferred.
Ownership can only attach to present existing ptgperincipally, the ownership of a
non-existing thing cannot be transferréUnder the Sale of Goods Act 1979 goods
that have no physical existence, have not yet eanufactured or acquired by the
seller are called ‘future goods’. They can be thgeat of a sale contract. Although, a
contract for the present sale of future goods islythere can be no passing of property
— or ownership — in future goo&¥ Such a contract is treated as an agreement te sell
or transfer — those future goofé It is at this point that the seller cannot give tuyer
what he does not have. In the case of assignmetssignment of future rights will be
treated as an agreement to assitjr difference between a sale and an assignment of
future things is the way to distinguish how futweods and future rights come into
existence. As described by the Sale of Goods Attyé goods are goods which have
not yet been manufactured, or acquired by the rsellee emphasis is on physical
appearance. Once the goods sold exist, ownershipgexigt and hence is able to be
transferred. The assignment of future rights, bytast, involves not only the existence
but also the enforceability of the rights assigh&dt links to a relationship between
persons, i.e. debtor and creditor, not a physhaabt A future receivable is a receivable

which does not yet exist, and ‘[there] is no legalationship out of which an

' ibid 42.

8% L awson and Rudden (n 40) 56-59.

S 5(1); see also Bridge, The sale of goods (n 180) 60—62.

ibid; Lunn v Thornton (1845) 135 ER 587.

The Sale of Goods Act 1979, ss 5(2)—(3).

This assignment must be supported by a consideration for it to be binding. See Tailby v Official
Receiver (1888) 13 App Cas 523.

189 Smith (n 16) 28-33.
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enforceable right can grow? As such, assignor and assignee can see no ongoable
enforce the rights purported to be assigned. The pant of assignment is the

importance placed on the contractual relationshipeeted to be created between the
assignor and his debtor in the future. Once thau; the assignment will transfer the
beneficial interest to the assignee provided thdtiemmediately upon the receivable is
sufficiently identifiable as the subject matter tob agreement® Consequently, the

assignee will have an enforceable right that carasserted against the debtor. As

always, no physical thing appears and no owneishgpthing is involved.

Furthermore, one of the exceptions to tiemo datrule is granted by the law of
assignment®® Although, principally, one cannot give what oneeslmot have, it is
however possible for someone to assign what he watesave. This is true in the case
where the same receivable is assigned by an assigoiee than once. After the first
assignment, it can be said that the assignor h#sngoleft to assign. The second
assignment should be ineffective and the seconmjreess should have no right to
compete against the first assignee. But that is thet law of assignment. Such
circumstance does happen and it leads to a prigispute among assigne&$.
‘Without there being an exception to themo datrule such [a] priority dispute could
not arise; if the first assignment was effectivéaat, then the assignor would have had

nothing to assign to the second assignée.’

Notice of assignment is another issue that musixaenined. In receivables financing,

there are basically two main types of assignmemé: ie operated by way of notice, the

P ibid 30.

1 Holroyd v Marshall (1862) 10 HLC 191; Tailby v Official Receiver (1888) 13 App Cas 523; Re Wait
[1927] 1 Ch 606, 622; Syrett v Egerton [1957] 1 WLR 1130; Re Goldcorp Exchange Ltd [1995] 1 AC 74; see
also Guest (n 62) 103-109; Smith (n 16) ch 9.

%2 Other exceptions have been variously made by statue. Goode and McKendrick (n 64) 58-59; Tolhurst
(n 37) 42-43.

% Dearle v Hall (1828) 3 Russ 1; see also Sealy and Hooley (n 1) 1068-1070.

¥ Tolhurst (n37) 42.
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other is not:® In notification receivables financing, the debtsrgiven a notice of
assignment. Receivables financing can also be abedwn a non-notification basis.
From a practical aspect, it has been admittedtthsittype of assignment is becoming
the dominant form of receivables financing, sinceddors (assignors) are reluctant to
have their arrangements with factors (assigneesglatied to their debtors with
consequent disturbance to their relatibfish non-notification assignment is effective,
although it is more risky for the assignee thanrbéfication kind. Without a notice,
the debtor is, for instance, able to get a goodhdigye by making payment to the
assignor’ It is apparent from the provisions of the ReceleabConvention that
although its effect is heavily involved with thes@gee’s interest, notifying the debtor
is a right, not an obligatiol?® It can be done either by the assignee himselfyathb
assignor. As notice of assignment is linked to petary-based rules, its underlying
function is regarded as equivalent to taking pageasof property. However, it is
obvious that such a function cannot be a reasathencontext of a non-notification
assignment. No notice is given to affect the séedabwnership or possession of the
receivable being assigned. Moreover, giving a eotit assignment to each and every
debtor in the case of bulk assignments of recedmlid inconvenient, expensive and
time-consuming® It is therefore inappropriate to require a notioebe given to the
debtor as a method of effecting an outright salecr@ating a security interest in
receivable$’® Here again, a proprietary explanation seems tdigmnnected from the

legal principles and financial practice.

1% Goode and McKendrick (n 64) 788-789.

" ibid 789.

Y7 Smith (n 16) 215-216; Akseli, International secured transactions law: facilitation of credit and
international conventions and instruments (n 79) 28.

1% Art 13; see also UNCITRAL (n 149) para 122.

See Oditah, ‘Recurrent Issues in Receivables Financing’ (n 25).

R Goode, ‘Harmonised Modernisation of the Law Governing Secured Transactions: General-Sectorial,
Global-Regional-An Overview’ (2003) 8 ULR 341.
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3.3.2 Rights of an assignee

Once an assignment is established as a transfanopeérty, it follows that an assignee
can obtain a proprietary right from the result ssignment. As far as this thesis is
concerned, such a notion is not as straightforveardt seems. Considering the legal
effects of an assignment more closely, there isthemoprincipal doctrine which
deserves examination in this context. That is waatassignee, whether statutory or
equitable, takes subject to equiti€¥ In other words, the rights of an assignee are
subject to equitie$®® This doctrine is consistent with the fundamentdéa of
assignment which intends to protect the debtombicating that the debtor shall not be
prejudiced by an assignmefit.It is part of the principle of debtor protectiéH.lt
applies even if the assignee id@na fidetransferee of receivables for vaftfé Since
free assignability entails the debtor’'s consenhp@irelevant and unnecessary, it is thus
appropriate to ensure that he is no worsé%ffhis is one of the concepts of the law of
assignment in that it ‘should be committed to fira@sferability but balanced by respect

for the obligor’s legitimate interest&’’

As a general principle, the subject to equitiestiiioe means that ‘the assignee takes
subject to any defences which the debtor could haised against the assignor, and
also subject to cross-claims available to the dedgainst the assigno® The extent to

which an assignee can be affected by these rufgmnds upon when the debtor receives

%' Marshall (n 5) 181; Guest (n 62) 262; see also Coles v Jones (1715) 2 Vern 692; Ord v White (1840) 3

Beav 357; Phipps v Lovegrove (1871) LR 16 Eq 80, 88 (James LJ).

292 Mangles v Dixon (1852) HL Cas 702, 731, it was stated that ‘[if] there is one rule more perfectly
established in a court of equity than another, it is, that whoever takes an assighment of a chose in action
takes it subject to all equities of the person who made that assignment.’ See also Cockell v Taylor (1852)
15 Beav 103; Phipps v Lovegrove (1871) LR 16 Eq 80.

%% 5ee Smith (n 16) 355-392.

See Akseli, ‘The principle of debtor protection under the UN Convention on the Assignment of
Receivables’ (n 170).

2% Graham v Johnson (1869) LR 8 Eq. 36 (Romily MR); see also Smith (n 16) 371.

McMeel (n 12) 486-488.

ibid 488.

Marshall (n 5) 181 and 365-372.

204

206
207
208

100



a notice of assignment® However, some defences, such as fraud and
misrepresentatiot’ or other illegalities which are rooted in the gant generating the
receivables assigned itsélf,are grouped as vitiating equities and affect tkistence

of enforceability of the assigned receivabfl&These are defences that shall render
contract voidable, thus creating defects in thagass's rights under the original
contract. They can be raised irrespective of the da which the debtor receives a
notice of assignmerit> Because the assignee cannot acquire a better thght the
assignor, when those defective rights are traredeto him he must also be bound by
them?* As a consequence, he will unable to enforce tisggasd receivables against

the debtor to the same extent as the assignor.

Regarding cross-claims, a notice of assignment lasoa vital role in drawing the line
as to their availability*> A cross-claim will be available for a debtor tontest the
assignee’s rights only if it is incurred before thee of notice. If the debtor is given the
notice after a cross-claim accrued due, he may efitagainst the assigned receivables.
An example is where the debtor has already paiddfdhe receivables to the assignor
before receiving a notice of assignméfitHowever, if the cross-claim accrued due
after the notice is given, it cannot use to setagfhinst the assigned receivables. This is
the debtor’s rights to set-off, both at law aneduity?*’ As is stated, ‘[the] right of set-

off is subject to this — there is no right of sét-against an assignee of whose

2 Smith (n 16) 370-372; see also Akseli, ‘The principle of debtor protection under the UN Convention

on the Assignment of Receivables’ (n 170).

219 Graham v Johnson (1869) LR 8 Eq. 36.

Such as duress or the contract is contrary to public policy; see Guest (n 62) 265-267.

Smith (n 16) 372—-374; Guest (n 62) 264—-269.

Marshall (n 5) 181-182; Smith (n 16) 372—-374.

ibid; see also Phillips v Phillips 45 ER 1164.

Akseli, ‘The principle of debtor protection under the UN Convention on the Assignment of

Receivables’ (n 170) 516-522.

%18 see Marshall (n 5) 187-191.

See Smith (n 16) 374-384 and 387-392; however, there exist some exceptions, see Akseli, ‘The

principle of debtor protection under the UN Convention on the Assignment of Receivables’ (n 170) 518.
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assignment the person claiming to set-off had radicthe time when the [receivable]

due to him was contractet®

According to English law, there are two main sosroé the right of set-off outside
insolvency: one is contractual, the other is nont@xtual’*® An interesting issue here
concerns the former, a contractual set-off. Thihéscase where the contracting parties
make an agreement between them that a payment méyrimy one person to another
may be set off against any cross-claim for whiclother is liable on some other
account®® [The] purpose of a contractual set-off is usuatiyextend the right beyond
that which would be given at law or in equif¢”Such agreement will bind an assignee
of the creditor’s claim on the ground that he cdraumuire rights greater than those of
his assignor, prior to the debtor’s receipt of tiséice?*? Considering this situation, it is
clear that the thing being transferred to the ass®gis a contractual right to payment

subject to the contractual terms of set-off agreetveen debtor and assignor. It is not

an absolute piece of property, but rather rightsied and limited by the contract.

The final point in this regard concerns a righthad parties to vary the contract creating
the receivable assigned. This issue significarffigces the relationship between debtor
and assignee. Where a notice of assignment hagehdieen given to the debtor, the
position is clear. The contract can be modifiedhmyparties to it. After notice, although

there is a general rule that the debtor cannotrgthang to diminish the rights of the

8 iggerstaff v Rowatt’s Wharf Limited [1896] 2 Ch 93, 101 (Lindley LJ).

% Goode and McKendrick (n 64) 662—663; Smith (n 16) 374—392; also Goode and Gullifer (n 86) ch VII; P
Wood, Law and practice of international finance, vol. 4 (2nd edn, Thomson/Sweet & Maxwell 2007) 5-8
and 81-83.

As a general principle, non-contractual set-off is divided into independent (or legal, or statutory) set-
off and transaction (or equitable) set-off. They are different in that while legal set-off is purely a
procedural defence, transaction set-off operates as a substantive defence. See Stein v Blake [1996] AC
243, 251 (Lord Hoffman); Rawson v Samuel (1841) Cr&Ph 161; Hanak v Green [1958] 2 QB 9 (Morris LJ);
for statutory set-off, see SR Derham, The law of set-off (3rd edn, OUP 2003); the Civil Procedure Acts
Repeal Acts 1879, s 2 and the schedule to the Act; the Supreme Court Act 1981, s 49(2).

2% Goode and McKendrick (n 64) 650; Wood (n 219) 218-221.
Goode and McKendrick (n 64) 650.
Goode and Gullifer (n 86) 288.
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assigneé?®the principle of transfer does not necessarilw@né the assignor and the
debtor varying their contract. This general rul@lags only to an executed contract. In
the case of an executory contract or a contracthvhas not yet been fully performed,
modification or even rescission is allowed, proddeat it is done in good faifi* This

is because assignment does not create privityrfact between assignee and debtor. It
is always the assignor who is the party to theiaigcontract generating the assigned
receivables. Modifying a contract is an inherenntcactual right, or power, of and
between the parties to that contract. ‘If part@a executory contract cannot modify it
to adjust to altered circumstances because thét@red the debt obligation decides to
assign his expectant entitlement before the entétle is earned, the result is slaveRy.’
Based on the principle of transfer by which angre=e shall acquire the same right as
an assignor, the right to modify the contract rereaeven after a notice of assignment
is received by the debtor. The assignee must asoobind by this contractual power,
whether a result of modification will be detrimenta beneficial to him. The rights of

an assignee are therefore subject to contractualification.??°

If the rights of an

assignee are viewed as a piece of property, ibisardefinite item. In contrast, it can
easily be modified by the contractual power of pheties to the receivables. The
concept of transferring ownership in a definiteidentifiable piece of property might

not be applicable. In contrast, this argument shame supports the contractual nature

of assignment. Here, the rational logic of the cactual principle cannot be overruled

> Roxburghe v Cox (1881) LR 17 Ch D 520, 526 (James LJ), where it was stated that ‘an assignee of a

chose in action, according to my view of the law, takes subject to all rights of set-off and other defences
which were available against the assignor, subject only to this exception, that after notice of an
assignment of a chose in action the debtor cannot by payment or otherwise do anything to take away or
diminish the rights of the assignee as they stood at the time of the notice’. This applies only to an
executed contract. See also Brice v Bannister (1878) 3 QBD 569, 577 (Cotton LJ); The First National Bank
of Chicago v The West of England Shipowners Mutual Protection and Indemnity Association
(Luxembourg) (The Evelpidis Era) [1981] 1 Lloyd’s Rep 54, 64; Royal Exchange Assurance v Hope [1928]
Ch 179; Tolhurst (n 37) 416; Smith (n 16) 357-359; Akseli, ‘The principle of debtor protection under the
UN Convention on the Assignment of Receivables’ (n 170) 522-523.

4 0ditah, Legal aspects of receivables financing (n 25) 241-243; Tolhurst (n 37) 416-417.

Oditah, Legal aspects of receivables financing (n 25) 242; see also Brice v Bannister (1878) 3 QBD 569,
579 (Brett LJ).

226 Tolhurst (n 37) 416-419.
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by the property approach. It is but legislationt tisarequired if one needs to limit or
mitigate a harsh or an unwanted result which maifect or compromise the assignee.
An instance can be seen in the Receivables Comventhere it is imposed that, after
notification of assignment, an agreement betwesigasr and debtor that affects the
assignee’s rights is ineffective against the agsdfl However, in the case where the
debtor has not received notification, the resulk affirms the principle of transfer. A

modification of the original contract is effectiagainst the assigné&.

The rights of an assignee are therefore not exadiyvalent to those of an assignor. In
fact, they can be more or less. The thing assitmea assignee is not a definite item of
property. It is but an unsettled right comprisingnitovertible claim against the
assignor’'s debtor. Assignment is the transfer afoatractual right. Through it, an
assignee shall receive a contractual right sultigecbntractual defences, modifications

and cross-claims.

3.3.3 Proprietary effects

Being established as a right against the worldoagrty right or a righin remis not a
limited right between parties to a contract. Itspss, as opposed to a rightpersonam
extends to a third person. Being seen as a wayrasfsferring property rights,
assignment has been proclaimed as generating nptcontractual results but also
proprietary effect$®® Apart from property transfer between assignor asdignee,

another significant proprietary effect of assignimeoncerns the relationship between

7 Unless the assignee consents to it, or the receivable is not fully earned by performance, and either

the modification is provided for in the original contract or, in the context of the original contract, a
reasonable assignee would consent to the modification; see art 20(2).

%% See art 20(1) of the Receivables Convention.

See Bridge, ‘The proprietary aspects of assignment and choice of law’ (n 2); J Perkins, ‘Proprietary
issues arising from the assignment of debts: a new rule?’ (2010) 6 JIBFL 333; THD Struycken, ‘The
proprietary aspects of international assignment of debts and the Rome Convention, Article 12’ (1998) 3
LMCLQ 345.
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assignee and third persons. This is a questionhetiver rights of the assignee can be
asserted against third parties. It consists of dphposability of an assignee’s rights
against the creditor of the assignor, or against ltuidator or other insolvency

representative of the assigrfor.

Before considering such proprietary effects of@ssient, a preliminary issue is how an
assignee can make his right received by an assignoeatract having the third-party
effects. Regarding the property approach, thiseissuconcerned with the proprietary
formalities of an assignment, i.e. a method theatas and perfects proprietary interests
in the receivables assigned. This is the legalesl)f perfection. It involves how an
assignee must complete in order to make his riffiecteve against third parties or,
according to a proprietary phrase, against the eviaairld. In English law, perfection
can be achieved by notice of assignment. As ithees declared iDearle v Hal|?**
‘[notice] ... is necessary to perfect the title —giwe a complete righin rem and not
merely a right as against him who conveys his @ser Under Article 9 of the UCC,
perfection of interest against third parties isgassed either upon attachment or by

notice-filing?** By notice-filing, it means a financing statemenasnbe filed to the

specified filling office*®

Although a notice of assignment is necessary fstatutory assignment under English
law,>*it is not required for an equitable assignment.fdlon has to be completed to
create a so-called proprietary interest in an afiet assignment. Besides, financing

against receivables can be done on a non-notificdtasis. It has also been admitted in

Dearle v Hallthat ‘[if] you are willing to trust the personaledlit of the man, and are

230 Bridge, ‘The proprietary aspects of assignment and choice of law’ (n 2) 687—689.

(1828) 3 Russ 1, 23-24 (Plumer MR).

Respectively ss 9-308, 9-309, and 9-310; see also McCormack, Secured credit under English and
American law (n 85) 76-79.

#3385 9-501, 9-502.

S 136(1) of the Property Act.
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satisfied that he will make no improper use of loesession in which you allow him to
remain, notice is not necessary; for against him, title is perfect without noticé®*
Furthermore, under the Receivables Conventionetiemno rule regarding either the
contractual or proprietary formal validity of assigent?®® To this extent, a conclusion
that can be drawn is that using the concept of ety rights perfected by the formal
validity of proprietary interests, e.g. by a notiok assignment, might not be very
helpful. This is because, a real benefit in a nedae is, in the end, linked back to ‘the
personal credit of the man’, i.e. the debtor sutjethe assigned receivable. This is the
true nature of a receivable comprising the debtobBgation to make payment. It is
always the underlying characteristics of the igeyeesiding in it, even after being

transferred by way of assignment.

Although the effectiveness of assignment againsd fharties may be achieved through
the method of perfection, it is doubtful whetherstleffect of assignment should be
classified as a proprietary or property right. Aegtion is whether this effect really falls
within the domain of property law. As the reseapcbceeds, some problematic issues

have arisen regarding the notion that this efféeisgsignment is proprietary.

By assignment, the rights of the assignor are jpaissthe assignee. At a doctrinal level,
the rights vested in the assignee shall be equivate those formerly vested in the
assignor. Considering this doctrine and the pregryeeffects more closely, a question
is thus, before an assignment is concluded, doesssignor have a property right in a
receivable? Can an assignor assert his right inrét@ivable against the whole world?
Or does he only have a personal right against élidod, and his debtor only? If it is
correct that a receivable originating from a cocttiggives a creditor a right personam

enforcable only against his debtor, then why adsignment does the assignee have a

%> Dearle v Hall (1828) 3 Russ 1, 24 (Plumer MR).

3% Bazinas (n 149) 284-285.
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property right in the same receivable? What soofgeroperty right does the assignor
transfer to the assignee when originally he holgroperty right? In this line of logic,
the assignee should receive, and have, only a iparsight against the debtor, not a
property kind of right. Moreover, if the assignealty does have a property right in the
assigned receivable in the same way as the ownex w@ingible property, another
criticism follows. What if, after the first assigemt, the assignee wishes to transfer his
assigned right not to other persons, but backeatsignor; by this second assignment,
will the assigned right still be regarded as progein other words, can the assignor
transform his personal right into a property rigitcompleting a returning assignment
like this? If the answer is yes, a property rightld easily be created by individuals
through a simple private agreement, notwithstandimg closed lists of properties
established by the law of property. Should an actotiproperty law still be subject to

thenumerus clausugrinciple?

Though this argument might at first seem to be rg tleeoretical one, and of course it
is, the whole point is to demonstrate that the petg@ry approach based on property law
does not suit the effects of assignment. Conflicpninciples and confusing logics are,
by contrast, the result of proprietary explanatiohs a matter of fact, the hypothetical
circumstance whereby an assignee assigns recesviadbd to an assignor does occur in
the practice of factoring businesses. Basicallydepends on the type of factoring
agreement that is used. Factoring can be donerencarse, or non-recourse, badis.

By recourse is meant ‘the right of the factor tdftstie risk of non-payment of any

[receivables] to the client®® If the agreement is recourse factoring, the cl{assignor)

> see Beale, et al. (n 78) 291-292; M Bakker, G Udell and L Klapper, ‘Financing small and medium-size

enterprises with factoring: Global growth and its potential in Eastern Europe’ (2004) World Bank Policy
Research Working Paper; L Klapper, ‘The role of factoring for financing small and medium enterprises’
(2006) 30 JBF 3111; G McCormack, ‘Personal property security law reform in England and Canada’
(2002) 2 JBL 113, 128-132; an example of factoring agreement can be seen in Goode and McKendrick
(n 64) 843-876.
% Beale, et al. (n 78) 291.
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is responsible for buying back from the factor i@sse) a receivable that is not paid for
by his customer (debtor). Under such an agreentemtfiactor thus has recourse if they
cannot collect the receivable assigned. But if flagtoring agreement is on a non-
recourse basis, the factor does not have suchnmexolhey assume the full risk of non-
payment by the client's debtor. From recourse fawp the theoretical question

analysed above can thus arise in practice.

3.3.4 Priority

A priority dispute arises where there is more tbae competing claim over the same
receivables which has been assigned. This mattdsasregarded as being in the sphere
of proprietary effects of assignment.According to this view, ‘priority rules exist for

the purpose of determining priority between propdrterests®*

and settling the
question of who owns the receivables. Where theigt &vo effective assignments of
the same receivables, the situation leads to airidispute between successive

assignees, i.e. who has better title to the asgiggreivables.

Under English law, priorities among competing assignts are governed by the rule in
Dearle v Hall*** This rule is not based on the order in which thassignments were
made. Rather, the first limb of the rule is in faetermined by notice of assignment.
The assignee who first gives notice to the debtoallshave the prior right,
notwithstanding whether he was the first or a sgbeet assignee, provided that he acts
in good faith. This last condition is the seconwehdi of the rule. It means that the

subsequent assignee must, at the time of his asseign not know of the prior

239 Bridge, ‘The proprietary aspects of assignment and choice of law’ (n 2) 687—689.

Smith (n 16) 415.

a1 (1828) 3 Russ 1; Colonial Mutual General Insurance Co Ltd v ANZ Banking Group [1995] 1 WLR 1140;
see also Smith (n 16) 432-451; Goode and Gullifer (n 86) 177-178; Goode and McKendrick (n 64) 697
and 793-794.
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assignment?? As elucidated in the stated c&8&this rule, which substantially relies

upon notification, stems from the idea that in $farring a property one must do

everything towards having possession. In the chsereceivable, one must give notice
of assignment to the debtor in order to treat #eeivable as his property. This is
tantamount to possession. By failing to give notitee first assignee has left the
assignor in apparent possession of the benefictalasts in that receivable, and has
enabled him to make the second assignrfiémccording to these explanations, the

concept of property, i.e. possession, has beeneapf establish a rule for a priority

dispute.

The present law of assignment has attempted toitreaests in a receivable as if they
are property, despite the obvious fact that they marsonal. They are in reality not
rights to obtain actual possession over a spegibperty, but to obtain actual payment
from a debtor subject to 3> By treating interests in a receivable as a petsoght,
priorities between competing assignments can bardeg as involving the question of
who has a prior right to obtain interests in theigrged receivable. It is, in other words,
to whom the debtor should make his paynféhthe rights of competing assignees are
attached to the debtor’'s obligation which derivesnf the contract generating the
receivable plus the effects of the assignment. dét®or’s obligation is linked to these
two types of contractual arrangements. In detemgina priority by notice, the
consequence of notice is to give the good-faithgase, who first his assignment be
notified to the debtor, the prior right to receipayment. It is not a reason for taking

possession. While other rationales for priorityesulcan still be found and applied,

2 see also Re Holmes (1885) 29 Ch D 786 (Cotton LJ); Mutual Life Assurance Society v Langley (1886) 32

ChD 460, 468 (Cotton L) and 473 (Fry LJ).

4 22-25 (Plummer MR).

Smith (n 16) 437; Dearle v Hall (1828) 3 Russ 1.

This point was also admitted by Plumer MR in Dearle v Hall (1828) 3 Russ 1, 22—-23.

This approach can be seen in Raiffeisen Zentralbank Osterreich AG v Five Star General Trading LLC
[2001] EWCA Civ 68.
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considering the interests in a receivable to beoarpetary right is irrelevant, and hence

unnecessary.

For bulk assignments of receivables, to notify eadd every debtor is viewed by
practitioners as impractical’ The rule inDearle v Hallwhich is based on notification
‘has been widely condemned as an unsatisfactogrméetant of priorities in the context
of receivables financing*®it is ‘wholly unsuited to modern receivables ficamy'.?*

There exists, therefore, a proposal that otherripyioules in relation to receivables
financing be considered. For instance, priority Btloinstead be determined by
registration®>® Another alternative is based on Article 9 of th€@ where priority

rights are ranked according to priority in time fiding or perfection®* I,

in other
words, depends on a ‘first-to-file’ rufé” The assignee who first files a financing

statement obtains priority, even though he is heffirst assignee.

The rights-based approach does not bar or con#lith a registration system. An
explanation of this can be formulated without résgrto the proprietary nature of the
issue. A fundamental question that must be asked isewhat is the objective of
registration? Is it solely about transferring ovamep or property rights? Registration
does not always reflect property rights, otherwige would have to have all things
registered. Under English property law, a genergicpple is that various things have
different and various ways in reflecting or tramsgfeg rights or interests in them. While
ownership of goods or money could pass when thosdggor money are delivered with

an intention to transfer and a transfer of recdesishould be notified to the debtor, a

7 see Oditah, ‘Recurrent Issues in Receivables Financing’ (n 25).

ibid 351-352; McCormack, Secured credit under English and American law (n 85)245.

Goode and Gullifer (n 86) 177.

Law Commission Report on Company Security Interests No 296 (LAW COM No 296, 2005) part 4;
Goode and Gullifer (n 86) 178; McCormack, Secured credit under English and American law (n 85) 244.
159-322; McCormack, Secured credit under English and American law (n 85) 242-245.

See ibid 79-84 and 242-245.
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transfer of ownership in land needs to be regidtgéfeRegistration is in fact a method
of publicising information regarding rights or inésts in things, the purpose of which is
to preserve and protect legitimate rights of athglder and of a third party who may
come to get involved’ It is intended to ‘prevent the implication of falwealth’ and be
‘a useful safeguard against fradd®.This procedure is not going to change or affeet th
true legal nature of assignment. Served as a aul@rority determination, the rights-
based approach regards registration of an assignofiegaceivables as the way for an
assignee to declare against the public that heinsbtiie rights over the assigned
receivables, and thus to advise anyone who interatquire the same rights that they
could be subject to his prior status. This is tlsseace that matters and must be
established in the law of assignment. Again, even prmoperty explanation is
supplemented, a registration system for the assgtsnremains consistent with this

approach.

3.4 Summary remarks

In the present world where a right to claim for @yt in a receivable is a financial
asset and a form of capital in economic circless gssential to ensure that that right is
definitely and easily transferabfe® Based on a remark pointed out in the previous
chapter that the true nature of receivables isdhattangible rights, the assignment of

receivables shall thus be approached on the basasnsferring rights.

>3 Lawson and Rudden (n 40) 57; Atiyah, et al. (n 180) 47.

See RJ Smith, Property law (6th edn, Pearson Longman 2009) 220; M Dixon, Modern land law (9th
edn, Routledge 2014) 32-37, where several objectives of registration system are explained, e.g.,
reflecting rights and interests of things, reducing expense, effort and risk of acquiring things, and
mechanism of protecting a third-party’s rights.

> Law Commission Consultation Paper No 176: Company Security Interests (LCCP No 176, 2004) para
2.46; Beale, et al. (n 78) 388.

26 Zweigert and Kotz (n 2) 442.

254

111



Taking into consideration the generic meaning sfgasnent, a clear statement has been
made as follows: ‘Probably what is meant is whagdaserally understood, viz. that [by
an assignment] the assignee acquires rights sitoitdrose of the assignor and is put in
the same position with reference to those righthaisin which the assignor stood at the
time of assignment®’ However, from a legal viewpoint, this statemenindikely to be
totally correct. The rights of the assignee camloee or less than those of the assignor.
There is no concrete guarantee that the assigaeeresult of assignment, shall stand in
the exact same position as the assignor. In stamkast, things can change depending
on a situation that subsequently arises at or #fieitime of assignment. Several legal

rules are formulated in order to deal with suclreuenstance that might occur.

Considering the true legal nature of assignmerttag been assumed that ‘the law of
assignment involves treating interests as if theyewproprietary (i.e. allowing their

transfer), even though in reality they are persofiaWith a rights-based approach,
there is no need for such an assumptive treatnfetitose interests. In contrast, the
assignment shall be treated as a legal institidmrording to its genuine concepts and
consequences. The law on the assignment of redess/aball be explained as it really

is, not as a confusing combination of contract pragberty.

Rather than a combination of property and conttthet, methodology proposed by this
thesis is a rights-based approach. In this waygssignment of receivables is regarded
as a transfer of beneficial contractual rightsmteriests from assignor to assignee. The
legal effects of assignment, as among assignoigreess and debtor, or as against third
parties, shall be treated as legal relationshipsvidg from the assignment itself.
Assignment is by and of itself a method of traréfey rights to payment, not a hybrid

of contract and property. For it to be fully anddly developed, the law of assignment

>7 Marshall (n5) 34.

% Smith (n 16) 415-416.
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should be recognised as a special area of law,dbparting from the law of contract

and property.

The key result of this is that property rules réaglfrom the property approach can be
distanced or removed from the law of assignmeayitey it as a legal subject having its
own rules and reasoning. The rights-based methggata direct way to explain and
handle the true nature of assignment. It will unite hybrid legal features of
assignment, i.e. contract and property, into alsiagproach, i.e. rights. There is thus
no need to link the rules back to any mandatory ekiim rules of property law. As a
consequence, it will be possible to formulate dotyf-law rules on the basis of
relationships of rights flowing from an internatednassignment of receivables as a

whole. This subject will be studied in subsequénatpters.
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CHAPTER 4: CONFLICT OF LAWS: A COMPARATIVE STUDY

This chapter will examine conflict-of-law rules iaspect of international assignments
of receivables. Conflict of laws or choice-of-laules is a legal mechanism which has
been developed in order to find an applicable suitste law in an international
scenario. Before finding such a law, a prior matteconflict-of-law methodologies that
must be answered first is that of characterisaf@mnclassification or categorisation).
This is the methodology that puts a particular llegsue into a specific legal category
where it can be properly dealt wittConflict of laws in a jurisdiction fundamentally
follows the legal classifications used in the cahtef substantive law. As once
observed by Auld LJ iMacmillan Inc v Bishopsgate Investment Trust plo3)Nthe
process of legal classification in conflict of laviequires a parallel exercise in
classification of the relevant rule of la?The assignment of receivables has been
viewed as a hybrid of contract and property. Ceonflules for both contract and
property are taken into consideration to deal \&ithassignment containing international
or foreign elements. If a legal issue involvingigsment is classified as a contractual
matter, conflict-of-law rules based on contractlviie applied. Otherwise, if it is
categorised as a proprietary matter, it is conflibés for property that will be referred
to. Although an assignment is created by contsmte legal issues flowing from it —
such as third-party effects, perfection and prorit are typically regarded as
proprietary. As shall be seen, this is the propedytract approach contemporarily
employed in various jurisdictions. However, thehtggbased approach advanced by this

thesis sees the property-contract methodology asobrthe complexities in this legal

' TC Ha rtley, International commercial litigation: text, cases and materials on private international law
(OUP 2009) 504-505.
2[1996] 1 WLR 387, 407.
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area. Here, it will also be seen how far such genty-contract approach has been

successfully applied.

A comparative legal research methodology is adoptatlis chapter. Its purpose is to
examine the fundamental principles, underlying @aasand policies of conflict-of-law

rules currently employed; hence it compares andrasts the rules of jurisdictions and
relevant international instruments. Comparative flegnof laws has long had an

intimate relationship with comparative |&vgubstantive laws founded in the previous
two chapters, i.e. receivables as the object afstea and assignment which is the
method of transfer, will be very useful in offeriag in-depth explanation of conflict

rules. By making such a comparison, the similagiaed differences of those rules will
be pointed out. The results of this process wilvseas a basic reasoning for further
analysis of the current property-contract approacid the proposed rights-based

approach.

With regard to the chapter’s structure, its mainteat is crafted according to conflict of
laws applicable in various jurisdictions. The jdictions compared in this thesis
comprise England, the European Union and the UnBtates. They are examined
respectively in Sections Two to Four. English catdbf-law rules are studied first as a
legal basis of this research, as well as an exanfpdecommon-law jurisdiction. They
will serve as a basic comparator in this analysiext, private international law as
developed in the European Union is investigateds Tlas one of the more advanced
levels of uniformity of rules among civil-law andomamon-law jurisdictions.
Subsequently, the functional approach of Amerieam Where the substance of secured
transactions has priority over form, is studiedadgading alternative method for this

subject matter. But, before examining the lawshafse jurisdictions, the first section

> M Reimann ‘Comparative Law and Private International Law’ in M Reimann and R Zimmermann (eds),
The Oxford handbook of comparative law (OUP 2008) 1363—-1396.
115



briefly enumerates the general principles of cohfbf laws for the assignment of
receivables. It also provides further major reasehyg those jurisdictions are chosen for
study. After that, the legal rules imposed in intgronal instruments, having been
formulated as a way to harmonise the rules onrtfager from a global perspective, are
explored in Section Five. Finally, in Section Sswncluding remarks regarding conflict
of laws for this assignment will be purposefullyadn as the outcome of this

comparative research.

4.1 Assignment of receivablesin the conflict of laws

For intangible things, an applicable choice-of-lae could not be stated without some
difficulty.* Besides the general reason that intangibles coweide range of thingsa
more specific reason concerning the assignmerdagivables is largely due to the way
these have been treated as a hybrid of contracpaperty’ Being such a hybrid, with
both contractual and proprietary characters, a awation of contract and property
approaches has been formulated to find an apptepg@verning law. For a conflicts
lawyer, this is a legal area that brings the automas law of contract into collision with
the non-autonomous law of propefty. is, on the one hand, the law of contract that
grants freedom to parties to arrange an assignnmerd way they see as fit for
themselves. The mutual intention between themlithat matters. They could, subject

to legal availability, conclude an assignment cacitras either an outright or security

*H Beale, M Bridge, L Gullifer and E Lomnicka, The Law of Security and Title-Based Financing (2nd edn,
OUP 2012) 677.
.\ Dicey, L Collins, JHC Morris, Dicey, Morris and Collins on the conflict of laws (15th edn, Sweet &
Maxwell 2012) 1355.
®See G Tolhurst, The assignment of contractual rights (Hart 2006) 53-62; M Bridge, ‘The proprietary
aspects of assignment and choice of law’ (2009) 125 LQR 671; A Flessner and H Verhagen, Assignment in
European private international law: claims as property and the European Commission's" Rome |
Proposal” (Sellier 2006); HLE Verhagen and SV Dongen, ‘Cross-border assignments under Rome I’ (2010)
JPIL 1.
7 Bridge (n 6) 677; this matter has been discussed in Chapters 2 and 3.
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transfer. The autonomy principle also includesfteedom to choose the law governing
their assignment. On the other hand, the law ofpg@ry limits such freedom.
Assignment itself is regarded by property law asethod of transferring property and
any rights thereof from one to another. As thegmssent creates an effect against a
third party, it is thus subject to the mandatorgexss of property law and its conflict
rules. It is not within the ambit of party autonomy choose an applicable law.
However, the collision between these two legal @amcerns the question of how far
the law ought to extend the scope of freedom ofreghinto the strict legal sphere of
property law, or to what extent the non-autonomausof property should have a role
to play in the context of international assignmeausl parties’ autonomy. This is a
problematic concept of the property-contract apgnadat complicates the conflict-of-

law rules for assignment.

For the property-contract approach to work propénlythe context of international
assignments of receivables, three principal metlogikes of conflict of laws need to be
clarified. ® The first methodology concerns the question ofssification or
characterisation Is a legal issue flowing from assignment to besified as contractual
or proprietary? What criteria are used to emploghsgharacterisation? Can they
provide a definitive result, or not? These enqgaiaee not free from difficulty for a legal
system to respond. On top of this, another fundaaheuestion is which jurisdiction’s

law will decide such characterisation problemsné&pally, it will be the law of the

® See Macmillan Inc v Bishopsgate Investment Trust plc (No3) [1996] 1 WLR 387 (Staughton, Auld and
Aldous LlJ; Raiffeisen Zentralbank Osterreich AG v Five Star General Trading LLC [2001] EWCA Civ 68
(Mance L)).
? See Dicey, et al. (n 5) chs 2 and 22; JJ Fawcett, JM Carruthers and PM North, Cheshire, North &
Fawcett: private international law (14th edn, OUP 2008) ch 3; for examples of English cases law
concerning characterisation problems in this regard, see In Re Hoyles [1911] 1 Ch 179; Republica de
Guatemala v Numez [1927] 1 KB 669; Perry v Equitable Life Assurance Society of USA (1929) 45 TLR 468;
Fouad Bishara Jabbour v Custodian of Absentee’s Property of State of Israel [1954] 1 ALL ER 145; also
Macmillan Inc v Bishopsgate Investment Trust plc (No3) [1996] 1 WLR 387; Raiffeisen Zentralbank
Osterreich AG v Five Star General Trading LLC [2001] EWCA Civ 68.
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jurisdiction where the trial takes pladex fori) that shall determine thi8.If answers to
those questions can be given with certainty it ig#ld to the next two collaborative, yet
distinct, processes. What is a connecting factagach classification? What choice of
applicable law is adopted, either for a contractsalie or for a proprietary issue?
Basically, the law chosen by the parties to theremh governs a contractual matter but,
for a proprietary matter, no general rule can yetfdrmed. The possible connecting
factors typically proposed are tHex situs of receivables, the law of receivables
assigned, the law of assignment, the law of thaadablocation, and the law of the
assignor’ locatiort* As a comparative study, the following sectionsufoon the three
methodologies having been adopted in each respepinsdiction, i.e. England, the

European Union and the United States, and by retemternational instruments.

4.2 England

English conflict of laws for the assignment of reedles is investigated in this section.
However, it should be noted at the outset that Emglish rules have now been
substantially replaced by the laws of the Europ&ommunity, first the Rome

Convention and now the Rome | RegulatidiThese are European conflict rules which
will be discussed in the next section. The Engtishflict rules shall be applicable only
where a case falls outside the scope of Europeandsapecially where a legal issue

stemming from an assignment is regarded as prapyieta leading and current

% Macmillan Inc v Bishopsgate Investment Trust plc (No3) [1996] 1 WLR 387 (Staughton and Auld LJJ);
another school of thought favours lex cause — that is the appropriate foreign law, see Dicey, et al. (n 5)
40-43.
" see BIICL, ‘Study on the question of effectiveness of an assignment or subrogation of a claim against
third parties and the priority of the assigned or subrogated claim over a right of another person’
<http://ec.europa.eu/justice/civil/files/report_assignment_en.pdf> accessed 9 October 2015.
2 See A Dickinson, ‘European private international law: embracing new horizons or mourning the past’
(2005) 1 JPIL 197.
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suggestion is that it is not governed by the Rorfedjulation, but by common lat¥.

English common-law rules as they now stand areidered below.

English common law regards an assignment of rebkgaas a transfer of choses in
action. After long historical development, a chosaction — though originating from a
contractual relationship — has been advanced asteam of property, and hence
transferablé? By this advancement, the assignment combinesdaheact and property
aspects of law. The contractual aspect is basetthemrigin of a receivable which is
created by a contract, and a contract of assignmieich is a method of transfer. On the
proprietary side, it derives from the idea thateeivable is property. To transfer it is to
transfer an object of property. Property law, thmes governs the assignment in
addition to contract law. An assignment is analagtuuthe transfer of a tangible thing.
This idea of a substantive law of assignment hesntaoot in the approach and has had
a significant effect on the development of Englstnflict-of-law rules regulating

assignment.

4.2.1 Characterisation

As a general principle of English law, an assignintamtract creates not only rights
personambetween the contracting parties — assignor angress — but also rights
remin relation to the assigned receivables. A disitimcbetween legal matters arising
from the contract and the proprietary transferwhership must be made in the case of

intangibles, in the same manner as for tangibleabl®s. This leads to a problematic

Bp Rogerson, Collier's conflict of laws (4th edn, CUP 2013) 401-402; R Goode and E McKendrick, Goode
on commercial law (4th edn, Lexis Nexis 2009) 1238-1242; M Moshinsky, ‘The assignment of debts in
the conflict of laws’ (1992) 108 LQR 591, 613-616.
1 Having been investigated in Chapter 3, an assignment of choses in action was formerly prohibited on
two grounds: the too personal objection deriving from the personal nature of choses in action; the
objection of the law on maintenance aiming to protect the debtor. Later, the two objections, however,
lost their weight. See OR Marshall, The assignment of choses in action (Pitman 1950) 34-65; AP Bell,
Modern law of personal property in England and Ireland (Butterworths 1989) 361-362.

119



issue of characterisation, which is the fundamergabcess of conflict-of-law
methodologies. It must be decided before determgimhich connecting factor will be
used and which jurisdiction’s substantive laws wél applied® As has been submitted,
‘[characterisation] is done for the purpose of tifging the [most appropriate] choice
of law rule’*® Principally in the context of assignment, a questiconcerning
contractual relationships between assignor an@reasishall be governed by the proper
law of contract; but if the question at hand consethe proprietary aspects of an
assignment, the applicable law of contract woultapply. It would rather be referred

to the appropriate choices of law for a transfeproperty, e.glex situs*’

Distinguishing between contract and property isdfege an essential matter that must
be properly resolved in advance so that conflit¢siwcan be properly applied. Still,
drawing a line between contract and property ishis case not free of difficult}’
Operating according to a contractual agreementassggnment of receivables —by way
of either outright transfer or security — is ceamtpisubject to conflict of laws for
contracts. English courts regard an assignment aen&ract between assignor and
assignee. An authority on this point is a statenmntDay J inLee v Abdy ‘[the]
assignment here in question is an assignment xstseaf at all by virtue of a contract
between assignor and assignee, and | cannot segeiththere was no valid contract
between them, there can be a valid assignn@at assignment with an international
element shall therefore be governed by choicewffiales for a contract. However,

once receivables have been classified as an itgaroperty there appear to be two main

B Hartley (n 1) 504-505; Rogerson (n 13) 267-275; Macmillan Inc v Bishopsgate Investment Trust plc
(No3) [1996] 1 WLR 387; Raiffeisen Zentralbank Osterreich AG v Five Star General Trading LLC [2001]
EWCA Civ 68; see also Dicey, et al. (n 5) ch 2; Fawcett, Carruthers and North (n 9) ch 3.
te Rogerson (n 13) 271, where a note approved by Lord Hoffman in Wight v Eckhardt Marine GmbH
[2004] 1 AC 147, 152 was cited. ‘The purpose of conflicts taxonomy is to identify the most appropriate
law. This meant that one has to look at the substance of the issue rather the formal clothes in which it
may be dressed.’
v Rogerson (n 13) 377—-378; Moshinsky (n 13) 594-595; Goode and McKendrick (n 13) 1238-1242.
' see also Moshinsky (n 13) 593-595; Bridge (n 6).
" Lee v Abdy (1886) 17 QBD 309, 313 (Day J).
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reasons that lead straightforwardly to the ided dwaflict-of-law rules for property
should also be taken into consideration. Thoseoreagre based on the substantive
ground of the law of assignment. They are the pitgpeoncept of transfer and the

effects of assignment against a third party.

Firstly, an assignment of receivables is viewed &ansfer of property from assignor to
assignee in accordance with the property conceptaoifer. A statement about this
concept based on the Supreme Court of Judicaturé8¥a, section 25(6), was made in
Fitzroy v Cave‘a debt [or receivable] must be regarded as eepad property capable
of legal assignment in the same sense as a bgtodt’?° An assignment of intangible
things is analogous to a transfer or sale of tdaggmods. A subsequent statement
developed from this position is that ‘[just] as @tract of sale of goods involves the
passing of property in the goods between seller lamger, so a contract for the
assignment of a receivable calls for the propertthe receivable to be transferred from
assignor to assigne€& For conflict-of-law purposes, a characterisationiali can be
drawn by analogy from these authorities is thasipgsrights in a receivable by way of
assignment is a matter not merely of the applicabtéract law, but also tHex situsof

the transferred receivable. This is a proprietaagten in the same sense as transferring
ownership of a tangible property by a sale conffaBuch an analogy is, to a certain
extent, reasonably plausible. Property law’s mairppse is to establish who has title

over a receivable. After assignment, the receivasisigned will be regarded as the

assignee’s property. It will no longer be the assits. One important consequence of

2% [1905] 2 KB 364, 373 (Cozens-Hardy LJ); Glegg v Bromley [1912] 3 KB 474, 490 (Parker J); Re Williams
[1917] 1 Ch 1, 8 (Warrington LJ); Trendtex Trading Corp v Credit Suisse [1980] QB 629, 673—674; Three
Rivers DC v Bank of England (No.1) [1996] QB 292; before 1983, it was submitted that an (equitable)
assignment of a chose in action passes the beneficial interest. Jeffs v Day (1865-66) LR 1QB 372, 374
(Blackburn J).
2t Bridge (n 6) 680—681; the ground that a receivable is regarded as property as well as assigning it is
viewed as the transfer of a property interest in a chose in action and is also the reason why English law
allows it to be transfered by way of trust. See Fitzroy v Cave [1905] 2 KB 364; Don King Production Inc v
Warren [2000] Ch 291.
2 Bridge (n 6) 680-681; see also Glencore International AG v Metro Trading Inc [2001] CLC 1732.
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the assignee having title in the assigned recedvabthat if the assignor has received
payment for that receivable from the debtor hdentbound by the assignment to hold
that payment and any proceeds of the assignmenthéombenefit of the assignée.

Another significant outcome can be seen if eithssigmor or assignee becomes
bankrupt. Since this scenario involves the sigaiitcquestion of who is the true owner
of the receivable, the answer to which is that tbeeivable is divisible among his
creditors. If the receivable is passed to the assgit will be beyond reach of the

assignor’s creditors’

Secondly, an assignment is regarded as initiatiqpyoarietary effect against a third
party. Theoretically, unlike a contract which canlyocreate mutual relationships
between the parties to it, the rights in a propeldyhaveerga omnesthe effect of
which is against the world at large. This basicotlieclearly paves the way for the
application of conflict-of-law rules for propertyn ian assignment in international
scenarios. This is because assignment is seemwayg af transferring property rights in
receivables from assignor to assignee, and theepropights transferred by way of
assignment can be asserted against any third pavtie are creditors, liquidators or
other insolvency representatives of an assignofthe third-party effect of an
assignment is similar to when one sells or trassfangible property and its ownership
to another. It is, at least, for a third persomespect that, after assignment, the assigned
receivables no longer belong to the assignor beitaigsignee. This proprietary effect

also links to problems of priority where there ismnthan one person competing over

2 This is the case where the assignment is not notified to the debtor. Tolhurst (n 6) 383; cited GE Crane
Sales Pty Ltd v Commissioner of Taxation (1971) 126 CLR 177, 183; see also Barclays Bank plc v
Willowbrook International Ltd [1986] BCLC 45.
** The question would be the same even between a judgment creditor and an assignee. Tolhurst (n 6)
171-172; see Re General Horticultural Co (1886) 32 Ch D 512; Badeley v Consolidated Bank (1888) 38 Ch
D 238; United Bank of Kuwait Plc v Sahib [1997] Ch 107, 119.
% A notice of assignment is adopted by the English law of assignment as a device constituting the third-
party effects of an assignment. Under the UCC, art 9, the term which is used to refer to this effect is
‘perfection’. It can be done by submitting a financial statement to a specific filing office.
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the same receivables. There is, for example, algolof priority between competing
assignees or between an assignee and a third geagyting a competing claim to the
receivable assigned.As shall be demonstrated below, this is a legaitenavhere

conflict rules for property have primarily been aeg.

4.2.2 Conflict-of-law rules

A general authority on English conflict-of-law ralbas been crafted in the well-known
Dicey, Morris and Collins textbooks on conflict lafvs. Influenced by the developing
terminology of European private international lathe English rules which were
formerly individualised on the basis of the substa@nlegal issue of assignment were
transformed into a European-like structured setuls?’ Before that time the situation
was unsettled or, as someoneone commented, ‘seveneleveloped®® Now, it is
submitted that the approach of the common law 1y elsely structured on the same

basis as that of the European Unfon.

The English conflict-of-law rules regulating assiggnt are distinguished into two
domains: contractual and proprietary. Literallyeythcan be seen in rule 1%35As a
general principle, the mutual obligations of aseigand assignee under the voluntary

assignment of a right against a debtor, or a rabdey shall be governed by the law

*® Bridge (n 6) 687.
 The adoption of European private international law has occurred since the Rome Convention was
incorporated into English law by the Contracts (Applicable Law) Act 1990 which took effect on 1 April
1991. Now it is Regulation (EC) No. 593/2008 on the law applicable to contractual obligations (Rome 1)
that is applicable.

The original English rules can be seen in AV Dicey and JHC Morris, Dicey and Morris on the conflict of
laws (10th edn, Stevens 1980) 569579 and rules 81-84.
M Bridge, ‘English Conflicts Rules for Transfer of Movables: A Contract-based Approach?’ in M Bridge
and R Stevens, Cross-border security and insolvency (OUP 2004) 139.
2 Dicey, et al. (n 5) rule 135 and 1358-1362; see also R Stevens, ‘The English Conflict of Laws Rules’ in M
Bridge and R Stevens, Cross-border security and insolvency (OUP 2004) 213-216.
** Dicey, et al. (n 5) 1354-1355.
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which applies to the contract between assignor asgigneé’ The assignability of
receivables, the relationship between assigneedahtbr, the conditions under which
the assignment can be invoked against the debtbraag question as to whether the
debtor’s obligations have been discharged are atelicas being determined by the law
governing the right to which the assignment rel¥td3espite that, due to limited cases
and conflicting literature, the application of thae is neither clear nor certaihYet, it
continues to apply in a circumstance where thetepreat hand is beyond the scope of
European law. Although it was originally founded fgferring to several instances of
case law on assignment, it was commented thamit[caveal] no clear or consistent
principles’®* This comment is generally correct, especially whisaling with the
property aspect of the rule. Before going to thepprty aspect, some issues about the

rules and contractual aspects of assignment mudthéed first.

(1) Contractual matters
Under English rules, the contractual aspect ofssigament of receivables is governed
by the conflict-of-law rules for contracts. Like tis@en assignor and assignee, rule
135(1)(a) leads to the law applying to the assigmtrmentract concluded between them.
And as between assignee and debtor, the law gowsprtiie right to which the
assignment relates is imposed by rule 135(1)(bpoints to the proper law of the
contract by which the receivables are credtéxhis is where the common-law doctrine
of the proper law of contract is applied. Accordiagthe proper-law doctrine, where
parties to a contract have shown their intentianther expressly or impliedly from the
circumstances — as to the law governing the cantsach intention shall determine the

proper law of contract, provided that the choiceb@na fide and legal and the

' Rule 135(1)(a).
%2 Rule 135(1)(b).
3 Bridge, ‘The proprietary aspects of assignment and choice of law’ (n 6) 690-692; Moshinsky (n 13) 601;
BIICL (n 11) 346—347; see also Dicey, et al. (n 5) 1354-1372.
* AG Guest, Guest on the law of assignment (Sweet & Maxwell 2012) 340-341.
% Macmillan Inc v Bishopsgate Investment Trust plc (No.3) [1996] 1 WLR 387.
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application of the chosen law is not contrary tbljmupolicy.*® In a case where no such
intention exists, the contract is governed by thgtesn of law with which it has its

closest and most real connectitn.

According to the rule, the validity of an assignineontract between assignor and
assignee is governed by the proper law of the assgt®® This is directly consistent

with the fundamental principles of conflict of ldar contracts which is dominated by
the principle of party autonomy or freedom of cantr Parties to an assignment
contract are principally allowed to choose a gowgynlaw in accordance with the
proper law of contract doctrine. Its effect shafl bffirmed. Also, the question of
whether a receivable is capable of transfer is gwaby the proper law of the contract
creating it>* As a matter of law, this question concerns twougds of non-

assignability’® The first is whether assignment is prohibited byuke of law. The

second is whether assignment is prohibited by tidertlying contract between creditor
and debtor. A significant difference between thege is their effects. Whereas the
prohibition specified by law prevents property lmetreceivable being passed from
assignor to assignee, contractual prohibition do@shave such an effect although it

may render the assignment ineffective against thletad and result in preventing

*® Dicey, et al. (n 5) 1777; Fawcett, Carruthers and North (n 9) 666-667; see Vita Food Products Inc v
Unus Shipping Co Ltd [1939] AC 277, 290; Re Helbert Wagg & Co Ltd [1956] Ch 323, 340-346; The
Hollandia [1983] 1 AC 565, 576; Amin Rasheed Shipping Corp v Kuwait Insurance Co [1984] AC 50, 61.

In the case of no express selection of choice of law, see Whitworth Street Estates (Manchester) Ltd v
James Miller and Partners Ltd [1970] AC 583; Amin Rasheed Shipping Corp v Kuwait Insurance Co [1984]
AC 50; The Stolt Marmaro [1985] 2 Lloyd’s Rep 428; The Komninos S [1991] 1 Lloyd’s Rep 370.
¥ Dicey, et al. (n 5) 1777; see Bonython v Commonwealth of Australia [1951] AC 201, 219; Compagnie
d’Armement Maritime SA v Compagnie Tunisienne de Navigation SA [1971] AC 572; Coast Lines Ltd v
Hudig & Veder Chartering NV [1972] 2 QB 34; Monterosso Shipping Ltd v International Transport
Workers Federation [1982] ICR 675; Amin Rasheed Shipping Corp v Kuwait Insurance Co [1984] AC 50,
61; Fawcett, Carruthers and North (n 9) 1228; Macmillan Inc v Bishopsgate Investment Trust plc (No3)
[1996] 1 WLR 387.

% Rule 135(1)(a).
** Rule 135(1)(b).
** Moshinsky (n 13) 595-596.
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enforcement by the assignee against the débg&till, both of these two grounds refer
to the law chosen by the parties to the originaitiaxt. It is the proper law for the
contract originating the receivable assigned. Huproach appears to be a reasonable
one, since it attaches the issue of assignabditthé origin of the object assigned, i.e.

the law that creates it.

(2) Proprietary matters
Based on the characteristic formula of English bomréf-law rules?? the applicable law
for an assignment of receivables is divided inte trat governs the mutual relationship
between assignor and assignee and another that \d&hlthe relationship relating to
debtor. Apparently, no specific rule has been nomeil regarding the proprietary
matters of assignment, i.e. its third-party effetd priority problems. Generally, it has
been suggested that they shall be governed byrefiaéex situsof the thing assigned

or the proper law of the thing assigriéd:hey can be explained as follows.

One of the most important effects of assignmemd isansfer the assignor’s interests in
the thing assigned to the assignee. Its final god make the assignment effective and
transfer the property title in a receivable fronsigsor to assignee. This is where a
proprietary effect of an assignment between assignd assignee is formulated. Using
property language, it is a matter of who, betwebas¢ two persons, owns the
receivable or whose is the ownership of the reddevdnitially, it is a question whether

an assignor, or an assignee, has taken all thesseagesteps to complete an assignment

* See R Goode, ‘Inalienable Rights?’ (1979) 42 MLR 553; Helstan Securities Ltd v Hertfordshire County
Council [1978] 3 All E R 262.
*? Rule 135.
2 Rogerson (n 13) 402; see also Mackay of Clashfern (ed), Halsbury’s laws of England, vol. 8(3) (4th edn
reissue, Lexis Nexis 2003) para 411; Goode and McKendrick (n 13) 1240; Moshinsky (n 13); Raiffeisen
Zentralbank Osterreich AG v Five Star General Trading LLC [2001] EWCA Civ 68.
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as a transfer of properfyf.For example, an assignment may be ineffective hen t
grounds of formal requirement, personal capacitgtake, fraud and misrepresentation,
or because it is an assignment of a future rect&afrhough they are issues affecting
the proprietary aspects of assignment, no clealaa&pon exists in the Dicey, Morris
and Collins textbooks on conflict of laws, whetlieey should be governed bgx situs

or something else. In fact, these matters are isgaks that are subject to the sphere of
contract law'® Based on rule 135 in particular, since they aré&ergbetween assignor
and assignee which do not directly concern a deliteryy are then to be decided by
reference to the law of assignment. This is of seuunless the phrase ‘mutual

obligation’ is interpreted to cover only purely ¢t@ttual aspects of assignment.

Considering some early English cases, it has bdemtt@d that they are confusing and
have little if anything to contributé’ This is true either when dealing with the
proprietary effect of assignment or when drawindgine between the contract and
property aspects of assignment. It is also noaoem/hetheldex situswas the rule for
English conflict of laws. InRe Queensland Mercantile and Agency, €dat was
concluded that ‘a transfer of property (by assigntpevalid according to the law of the
place where the property was situated, was notlidatad by anything in the
transferor's personal laW® In contrast, inRepublica de Guatemala v Nut8it was

not thelex situsof the assigned receivable nor tkg domicilii (the law of domicile) of
the debtor, but thdéex loci actus(the law of the place where the assignment was

executed) and théx domicilii of the assignor and assignee that were held to be

o Bridge, ‘The proprietary aspects of assignment and choice of law’ (n 6) 687-688; Dicey, et al. (n 5)
1356-1357.
*> Moshinsky (n 13) 596.
*® See Dicey, et al. (n 5) ch 32.
*’ Bridge, ‘The proprietary aspects of assignment and choice of law’ (n 6) 691; Moshinsky (n 13) 591; see,
for example, William James Le Feuvre v John Sullivan and Anne Sullivan (1855) 14 ER 389; Re Queensland
Mercantile and Agency Co [1891] 1 Ch 536 Ch D, affirmed [1892] 1 Ch 219 CA; Kelly v Selwyn [1905] 2 Ch
117 Ch D.
*811891] 1 Ch 536 Ch D (North J).
9 Bridge, ‘The proprietary aspects of assignment and choice of law’ (n 6) 692.
*%[1927] 1 KB 669; see also Lowenstein v Allen [1958] CLY 491.
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applicable. Still, this was not a unanimous judgtnénis thus difficult to extract any

clear propositions of law from the casgs.’

As for the legal relationship between debtor andiga®e, the proper law of the
underlying contract creating the assigned receevadflall apply according to rule
135(1)(b)>? It governs the question of whether and to whaemixthe assignee is
entitled to enforce the assigned receivable ag#éestiebtor, notwithstanding whether
that question is seen as a proprietary matter oriifs approach is also consistent with
the principle that the legal position of a debtoowd not be altered or prejudiced by an

assignment, as it is this law that the debtor afjozein the first place.

Another important proprietary effect of assignmdies in the opposability of the

assignee’s right over the assigned receivable amstgother persons. This is the
effectiveness of assignment against third partied priority issues. With regard to
conflict of laws for a third party’ effectivenesg assignment, although in a court ruling
in an earlier case tHex situsapproach was adoptédthe current textbook from Dicey
Morris and Collins does not deal with this probldinis unclear which of the conflict

rules should apply. A suggestion is that so fat affects a debtor, it may fall under the
expression ‘the conditions [under] which a [recbleh can be assigned®.Such an

expression is, under the present rule, coverechbytdrm ‘assignability’, which also
includes the conditions under which a receivablassignable. It would thus refer to
rule 135(1)(b) where the proper law of the assigreeeivable will apply. This law shall

decide whether an additional procedure to perfeetdffectiveness of an assignment

> Moshinsky (n 13) 601.
>? See also Compania Colombiana de Segurous v Pacific Steam Navigation Co [1965] 1 QB 101; Bankhaus
H Aufhauser v Scotboard Limited [1973] SLT (Notes) 87.
> Re Maudslay, Sons & Field [1900] 1 Ch 602, 610 (Cozens-Hardy J), where the former view of Mr. Dicey
written as rule 141 in the old version of his book on conflict of laws was referred to. It was that ‘[an]
assignment of a movable which cannot be touched, i.e., of a debt, giving a good title thereto according
to the lex situs of the debt (in so far as by analogy a situs can be attributed to a debt), is valid’.
> Moshinsky (n 13) 617, referred to this former expression as it was used at that time. See also Dicey
and Morris (n 27) rule 81.
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against third parties is required or not, and ifsitequired, what that procedure’is.
However, in a case where the requirement is publcstration, it should be noted that
‘the court will usually apply its own registraticstatue as a mandatory rule of the

forum’,®® the issue of choice of law therefore does notenatt

Turning to a priority dispute between competingigresents:’ there is, as well, no
clear position in rule 135. Dicey, Morris and Cod#lido not deal with this issue in the
present textbook. Again, if this issue is of a preary kind, it should be ruled by the
lex situsof the receivable. However, this is not alwaysdase’® In previous editions of
Dicey and Morris on conflict of laws, there appetrde a conflict-of-law rule for the
priority issue. It is but the proper law of the ea@ble, which means that it is the law of
the contract creating the assigned receivableishetiosert? Some comments are made
to support its applicatioff. Despite its disappearance from the leading textpthe law
of receivables has still gained strong support ngl&nd. This is shown in a paper
published by the Financial Markets Law CommitteEMLC’). By emphasising the
important principle of debtor protection, the FMI@s indicated that ‘it is important
for a debtor to know whom to pay the required sarorder to discharge the debt’, and

‘[to] get to this point it is important that he kme who owns the debt and that, in turn,

> This procress is sometimes referred to as perfection. There are, for example, notification and
registration. Moshinsky (n 13) 616—-618; Goode and McKendrick (n 13) ch 24; Dearle v Hall (1828) 3 Russ
1; Foster v Cockerell (1835) 6 ER 1508; Re Dallas [1904] 2 Ch 385; still, there appear to be some curious
opinions suggesting that notice to the debtor is not required to make an equitable assignment effective
against third parties. Tolhurst (n 6) 77-78; however, see Re City Assurance Co Ltd [1926] Ch 191, 215 and
220; CA Ong, ‘Notice in equitable assignment of choses in action: divergence in the common law and its
impact’ (2002) 18 JCL 107; for other methods such control and possession, see the Guide; C Walsh,
‘Security Interests in Receivables’ in H Eidenmdiiller and EM Kieninger, The future of secured credit in
Europe (De Gruyter 2008) 324-327.
>® Moshinsky (n 13) 617.
>’ See Dearle v Hall (1828) 3 Russ 1; also Goode and McKendrick (n 13) 689-696; M Smith, Law of
assignment: the creation and transfer of choses in action (OUP 2007) ch 15.
> Rogerson (n 13) 404.
> The priority of competing assignments of a debt or other intangible thing is governed by the proper
law of the debt or the law governing the creation of the thing’. Dicey and Morris (n 27) rule 83; see also
BIICL (n 11) 358-359.
60 Dicey, et al. (n 5) 1362; Fawcett, Carruthers and North (n 9) 1234-1235; William James Le Feuvre v
John Sullivan and Anne Sullivan (1855) 14 ER 389.
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he is capable of answering the question of theipyiof competing assignments of debt
and capable of identifying the law governing thaestion’®’ The law of the contract

creating the assigned receivable is a choice thdsfthis concern.

From an academic viewpoint, this is a controveriplc of debates: some support the
application oflex situs others the law of the assigned receivable. Thége exists a
suggestion of the assignor's place of busifédso consensus can reasonably be
identified. It is here once again that one canimat & firm position of the English courts
by investigating cases hinging on this matter. iRstance, iWilliam James Le Feuvre

v John Sullivan and Anne Sulliv&halthough English law was held to govern the
problem of prioritiy between two assignments offe insurance, it was submitted that
‘it is not clear from the case on what basis Etglav applied®* It might be because it
was the proper law of the insurance contract ors@seone suggested but another
disagreed, it would have been decided undetdkesitusof the receivable which was
also England® The idea oflex situswas once approached in the first instanc®en
Queensland Mercantile and Agency €do determine the priority issue between
competing assignments. However, in the Court ofeppthe issue was instead treated
as a matter of the recognition of a foreign arrestnproceeding’ No clear position
could be extracted for its choice-of-law rule. Amet priority dispute was brought
before the Court itkelly v Selwyri® But again, this case cannot serve as a convincing
authority since the proper law and tb& situsof the trust fund assigned and the law of

the forum administering the fund coincided.

' EMLC, Issue121: Suggestions for Amendments to Articles 7 and 13 (Financial Markets Law Committee,
October 2006) 5.
2 BIICL (n 11) 359.
®3(1855) 14 ER 389.
o Bridge, ‘The proprietary aspects of assignment and choice of law’ (n 6) 691.
® See respectively Moshinsky (n 13) 622; Bridge, ‘The proprietary aspects of assighment and choice of
law’ (n 6) 691.
®®[1891] 1 Ch 536 Ch D; [1892] 1 Ch 219 CA.
¢ Moshinsky (n 13) 623; Bridge, ‘The proprietary aspects of assignment and choice of law’ (n 6) 691—
692.
®[1905] 2 Ch 117 Ch D.
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(3) Situs of receivables

In order to find an applicable law for an item @bperty, thesitusof that property has
to be found, since it is the law of a country wharining is situateléx situ3 that shall
determine its nature and govern any rights condeutith it.°° This is a necessary
method for either immovable or tangible movablengsi’® Such an approach has also
been applied to find a governing law for intangsbéend their proprietary aspect. One of
the purposes of establishing this artificial logals also to make them transferable by
way of assignmerft: According to Dicey, Morris and Collins, thsitus of choses in
action ‘generally are situate in the country whirey are properly recoverable or can
be enforced’? For receivables, they shall be regarded as siinatiee country where
the debtor resides. A test by which the locatioa diebt or a receivable can be decided

is elucidated by Atkin J itlNew York life Insurance Co v Public Trustesefollows:

‘[The] test in respect of simple contracts was: Vé¢hevas the debtor
residing?... [The] reason why the residence ofdator was adopted as that
which determined where the debt was situate waausecit was in that
place where the debtor was that the creditor canlfact, enforce payment

of the debt.”®

The situsof intangible things, therefore, depends on wlileeedebtor resides. This rule
has been used to find an applicable law for a lesgale involving a receivable, such as

a right to recover a loan or money due under aorimee policy” Though this is a

* Dicey, et al. (n 5) rule 128.

"% ibid rules 132-133; Fawcett, Carruthers and North (n 9) chs 28-29.

"' Dicey and Morris (n 27) 569.

"2 Dicey, et al. (n 5) rule 129(1); Mackay of Clashfern (n 43) para 410.

7 [1924] 2 Ch 101, 119; see also Swiss Bank Corp v Boehmische Industrial Bank [1923] 1 KB 673, Alloway

v Phillips [1980] 1 WLR 888; Kwok Chi Leung Karl v Commissioner of Estate Duty [1988] STC 728, 732—

733.

" Re Claim by Helbert Wagg & Co Ltd [1956] Ch 323; New York life Insurance Co v Public Trustee [1924] 2

Ch 101; Fouad Bishara Jabbour v Custodian of Absentee’s Property of State of Israel [1954] 1 ALL ER 145.
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general rule, it is not univers&lThe residence of a debtor is an essential eleinent
deciding thesitusof a receivablé® but it is not a decisive factor. Choosing the plaé
residence seems reasonable for it is a place veherd can be served, an action can be
brought and a subsequent judgment can be enfogadsa the debtor as, presumably,
his assets are located there. However, it is nt&icewhere thesitus of a receivable is

in the case of a debtor whose residences existvin dr more countries. On this
difficulty, a suggestion is that the receivable @hosituate in the county where ‘it is
required to be paid by an express or implied promi®f the contract or, if there is no
such provision, where it would be paid accordingh® ordinary course of busine$s'.
Still, the application of this rule is not clear ancase where a country in which the

receivable may be payable is not that of the resid®f the debtof®

The reference to thex situsof a receivable has been strongly contended ithdogcal,
unnecessary and misleadifigd receivable or chose in action, ‘being in effacinere
right to recover by action, has no actual locakeerice®® Lex situsis nothing but a
preliminary consequence of the analogical methodvhich lawyers attempt to bring
intangibles into the ambit of tangibles, notwitimsteng their dissimilarities. Despite
doing that, théex situsrule actually only serves as a starting pointdibrer connecting

factors to be considered. It has no real forcehenend. It is actually other connecting

factors that are applied and which lead to a gougriaw.

7> Fawcett, Carruthers and North (n9) 1226.
’® Re Claim by Helbert Wagg & Co Ltd [1956] Ch 323, 343.
"7 Fouad Bishara Jabbour v Custodian of Absentee’s Property of State of Israel [1954] 1 ALL ER 145, 152;
Rossano v Manufacturers’ Life Insurance Co [1963] 2 QB 352, 378-380.
’® Fawcett, Carruthers and North (n 9) 1226.
®p Rogerson, ‘The Situs of Debts in the Conflict of Laws: Illogical, Unnecessary and Misleading’ (1990)
49 CLJ 441.
80 Mackay of Clashfern (ed), Halsbury's laws of England, vol. 13 (5th edn, Lexis Nexis 2009) para 2; see
also Mackay of Clashfern, Halsbury's laws of England (n 43) para 410.
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In addition, a judgment conflicting with thkex situsrule was made irBrooks
Associates Inc v Bastt was held in this case that a debt due fromrkifthe debtor)
could be attached in England, even though the b#fa of that bank which served as
the debtor’s residence was in Scotland. Furthermmnesome occasions, authorities
have rejected application of the law of thieus The former view preferringgex situs
was changed and revised to favour instead the ptapeof the receivable or the law
governing the creation of the receivafiéfter the Rome Convention came into force,
the English courts went further than rejecting the of the situs of the assigned
receivable. They apply instead a contractual amprdsA dispute which involves the
validity of an assignment and its effects on adiparty has been characterised as a
contractual issue. It has subsequently been dedgdtie law governing the contract
giving rise to the receivable assigned. Since [iased on the European rules, this case

will be investigated in detail in the following dem.

4.3 Europe

Despite its diversity, the principal foundationtbé law of obligations among European
civil law is basically moulded by the Roman lawdition —ius communé* In a similar
way to English common law where a right to a casttral claim used to be regarded as

non-transferable, an original principle of the Epean legal system was that ‘a contract

¥ 11983] QB 220.

82 Re Anziani [1930] 1 Ch 407; Macmillan Inc v Bishopsgate Investment Trust plc (No3) [1996] 1 WLR 387,
401; see also AV Dicey, L Collins and JHC Morris, Dicey and Morris on the conflict of laws (11th edn,
Stevens 1987) rule 123.

8 Raiffeisen Zentralbank Osterreich AG v Five Star General Trading LLC [2001] EWCA Civ 68.

¥R Zimmermann, The law of obligations: Roman foundations of the civilian tradition (Juta 1990); IM
Smits, ‘Diversity of Contract Law and European Internal Market’ in JM Smits, The need for a European
contract law: empirical and legal perspectives (Europa Law 2005); see also R Zimmermann, ‘Roman Law
and European Legal Unity’ in AS Hartkamp and C von Bar, Towards a European civil code (2nd rev. and
expanded edn, Ars Aequi Libri 1998); P Stein, Roman law in European history (OUP 1999); JH Merryman,
The civil law tradition: an introduction to the legal systems of Europe and Latin America (SUP 2007); D
Heirbaut and ME Storme, ‘The historical evolution of European private Law’ in C Twigg-Flesner, The

Cambridge companion to European Union private law (OUP 2010).
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right was something so highly personal as to begasable from the actual relationship
between creditor and debtdP.As time went by, this legal principle changed, a
contractual claim could now be assigfi&dt is recognised in most — if not all — of
Europe that contractual rights are transferablevltly of assignment. This recognition
can be seen in the advanced harmonisation of Eanopentract law. Concrete evidence
appears where the fundamental principles of laassfgnment have been declared both
in the Principles of European Contract Law (‘PEEt3nd in the Draft Common Frame
of Reference for European Private Law (‘DCFR"As the result of an assignment, the
general submission is that ‘the new creditor takesplace of the old and can enforce
the right against the debtor in just the same Wajn a case where an assignment is
conducted internationally, a problem of conflictladvs arises as to, among the laws of
connected jurisdictions, which one will be the magipropriate law governing the

assignment.

As far as this thesis is concerned, European grivaternational law on contractual
obligations also covers assignment. It has beeffiednsince 1980 by the Rome
Conventior’* and subsequently by its successor, the Rome | |&&m’® Conflict

rules in both instruments are studied in this sectFirstly, the section will explore the

fundamental principles of those rules. Secondlg, idsue of characterisation will be

¥ H K6tz and A Flessner, European contract law (Clarendon Press 1997) 264; Zimmermann (n 84) 58-59
and 66-67.
* ibid 64-67.
¥ For example, France (arts 1689-1691 of the French Civil Code), Germany (s 398 of the German Civil
Code), Spain (arts 1526-1527 of the Spanish Cvil Code), Switzerland (art 164 of the Swiss Civil Code, Part
Five), the Netherlands (art 3:83 of the Dutch Civil Code), and England (e.g. s 136 of the Law of Property
Act 1925); see also H Beale, Cases, materials and text on contract law (2nd edn, Hart 2010) ch 28, and
JHM van Erp and B Akkermans, Cases, materials and text on national, supranational and international
property law (Hart 2012) ch 4; EM Kieninger and M Graziadei, Security rights in movable property in
European private law (OUP 2004) e.g. case 12; HC Sigman and EM Kieninger, Cross-Border Security over
Receivables (Sellier 2009).
% part Ill, ch 11.
# Book Ill, ch 5, s I.
% K6tz and Flessner (n 85) 265.
°! The Rome Convention applies to contracts concluded on or after 1 April 1991 and prior to 17
December 2009. See also Dickinson (n 12).
> The Rome | Regulation applies to contracts concluded on or after 17 December 2009.
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examined. Contractual and proprietary aspects basethe application of European
conflict rules will be scrutinised. Finally, thegposed conflict-of-law rules relating to
this matter, being written into the drafting proxed the Rome | Regulation, will be

discussed.

4.3.1 Conflict-of-law rules

For the purposes of establishing the uniformity mfvate international law on

assignment® a legal set of conflict-of-law rules involving thew applicable to the

voluntary assignment of rights was firstly writtento Article 12 of the Rome

Convention. The article itself comprised two paagips: the first one dealt with the
mutual obligations of assignor and assignee; thleorgk the relationships between
assignee and debtor. While the former was govelogdtie law of the contract between
assignor and assignee, the latter was ruled bilathef the contract creating the rights
assigned. Although the Rome Convention has bedacaesp by a European community
instrument, its terminology and rules have beeronparated into its successor. At
present, the European rules of private internatidena regulating assignment are in

Article 14 of the Rome | Regulation. It reads afofes:

1. The relationship between assignor and assigneéeru a voluntary
assignment or contractual subrogation of a clainaiagt another person
(the debtor) shall be governed by the law that eggpito the contract

between the assignor and assignee under this Regula

2. The law governing the assigned or subrogatedrckhall determine its

assignability, the relationship between the asstgaed the debtor, the

% See also IF Fletcher, Conflict of laws and European Community law: with special reference to the
Community Conventions on private international law (North-Holland Publishing 1982) 147-150.
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conditions under which the assignment or subrogatean be invoked
against the debtor and whether the debtor's obige have been

discharged.

3. The concept of assignment in this Article inekiadutright transfers of
claims, transfer of claims by way of security areldges or other security

rights over claims.

At first glance, it can be seen that both the RoBGuvention and the Rome |
Regulation adopt the same basic terminology. Thaliway of setting out two distinct
conflict-of-law rules based on dividing situatioiméo two distinct relationships which
serve to identify two distinct applicable laws. Tiae dividing relationships are: firstly,
between assignor and assignee; secondly, betwsgmes and debtor. The relationship
between assignor and assignee is governed by dipemplaw of assignment. In the case
of the relationship between assignee and debtar, ptoper law of the assigned
receivables is applied. In general, the rules énathin both instruments are similar in

their cores.

Nevertheless, there are some differences betweetwthwhich deserve more attention.
The first point concerns the wording of the objeicassignment. While Article 12 uses
the word ‘right’, Article 14 uses the word ‘clainBy this change, it is claimed that ‘the
word “claim” would seem to bring it even closerth® concept of a chose in action in
English law'?* However, the claim must be an intangible thingiehsas a receivable. It

is also clear that the rules relate to the assigmmierights or claims against a debtor in

the sense that they do not include a transfer bgations or liabilities. Secondly, in

contrast with Article 12 of the Rome Convention,tiéle 14(3) of the Rome |

* Guest (n 34) 349.
136



Regulation ensures that assignment by way of dgdarwithin the scope of this article

as well as assignment by way of sale or outrigidfer.

The final and perhaps the most important differdmesveen the Rome Convention and
the Rome | Regulation concerns proprietary mattérassignment. Basically, both
instruments, as per their official names, are owlyncerned with contractual
obligations® They are not expected to govern any proprietaritara At the time of
the Rome Convention, it can be seen from its scApe&le 1(1), as also illustrated by
the Official Report, that the Convention shall cemmc only the law applicable to
contractual obligation¥ Property rights are not covered by its provisioAs. a
consequence, Article 12 shall govern only cont@ctaspects of assignment.
Considering the content of Article 12(1), the plerasutual obligations’ restricts itself
to the contractual effects of assignment, hencedkcludes proprietary effects between
assignor and assignee. Although there is no sinebgression in Article 12(2),
interpreting it to govern other proprietary effeofsassignment might seem irrational as
it goes beyond the generic scope of the Convenfldvese proprietary effects also
include matters of competing assignments that shfalll outside the articl&’ Despite
that, there exist at least two dissenting opinimeécating that Article 12 is not limited
merely to contractual aspects of assignment; o#sgects, between assignor and
assignee or against other third parties, should bés covered, though they might be

characterised as proprietafyThe only conclusion which can be drawn at thigetis

» Respectively, the 1980 Convention on the Law Applicable to Contractual Obligations and Regulation
(EC) No. 593/2008 on the law applicable to contractual obligations (Rome I).
% M Giuliano and P Lagarde, ‘Report on the Convention on the law applicable to contractual obligations.
Official Journal C 282, 31 October 1980’ (1980) 10; for an opposite position, see Sigman and Kieninger
(n 87) 46-50.
% Bridge, ‘English Conflicts Rules for Transfer of Movables: A Contract-based Approach?’ (n 28) 142.
% See the opinion of the Dutch Supreme Court (Hoge Raad) in Brandsma qq v Hansa Chemie AG, 16 May
1997 in THD Struycken and R Stevens, ‘Assignment and the Rome Convention’ (2001) 118 LQR 15, and
that of the English Court of Appeal in Raiffeisen Zentralbank Osterreich AG v Five Star General Trading
LLC [2001] EWCA Civ 68.
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that it is uncertain whether proprietary aspectassignment are totally excluded from

the text of Article 12 or not.

When the Rome | Regulation was drafted, a furthearer response to this problem — in
part, if not in full — was made. According to retiB8, the position now is that Article
14(1) of the Regulation applies to some aspectassignment even though those
aspects might be treated as proprietary in charantesome countrie® Still, the
implications of this recital are limited to propgaey matters between assignor and
assignee. They do not extend to proprietary mattegarding third-party effects of
assignment or priority disputé® This conclusion is supported by the review clause
endorsed by Article 27(2) of the Regulation itsélfis stated that a proposal to amend
the Regulation involving those two matters shalbbmitted at a later time. Evidence
of this can also be found in the drafting procebshe Regulation where the rules
regarding third parties and priority were omittadnh its final text. It is therefore
reasonable to assume that the proprietary aspeetssmgnment regarding third parties
and priority issues do not fall within the scopetlé present rules of the European
regulation; thus every member state is free toyajpplown laws-* Compared with the

Rome Convention, this point seems to be sufficyecitirified.

Nevertheless, however the European rules are neteigh there remains a legal problem
which has never been properly clarified, even aiteee decades: What is the most
appropriate conflict-of-law rule for the proprigtaeffects of assignment? If there is no
applicable European rule, national courts must tarrely on their own methodologies

and subsequently their own conflict-of-law rulesaiaswer this question. This means

% Beale, et al. (n 4) 678.

100 Fentiman, ‘Assighment and Rome |: towards a principled solution’ (2010) 4 LFMR 405, 407.

Hartley (n 1) 744; P van der Grinten, ‘Article 14 Rome I: A Political Perspective’ in R Westrik and J van
der Weide, Party autonomy in international property law (Sellier 2011) 163; FG Alférez, ‘Assignment of
Claimsin the Rome | Regulation: Article 14’ in F Ferrari and S Leible, Rome | Regulation: The Law
Applicable to Contractual Obligations in Europe (Sellier 2009) 234-235; P Kiesselbach, ‘The assignment
of debts: which law applies to the question who has the better proprietary right to an assigned debt?’
(2011) 26 BJIBFL 544.
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that either the same or different approaches aed,us.g. theRaiffeisencase in the
English court or théHansacase in the Dutch court may still be applicabléfeling
characterisations and various conflict-of-law rulesding to a different governing law
are, in turn, a foreseeable outcome. The final gbabth the Rome Convention and the
Rome | Regulation, that strive for uniformity ofrdbct of laws in Europe, might not be
fully achievable. This problem is thus a gigantiacuna of European private

international law which has been waiting for quiteong time to be properly filled.

A further point in this regard is that althoughréhexists no clear position on conflict-
of-law rules, there do exist some clues on the gemaisation of substantive law on this
matter. According to the PECL, Part Ill, a priorigispute between successive
assignments of the same claim will, in principle, determined by the first-to-notify-
the-debtor rule if, at the time of a later assignméhe assignee under that assignment
neither knew nor ought to have known of the eartissignment®® The assignee’s
interest in the assigned claim is protected agairestitors of the assignd® The same
priority rule is also adopted in Book Ill of the P& The rules in these two
documents do therefore, when compared, differ ftoenfiling system laid down in the
UCC Atrticle 9 or that suggested by the Receivalllesvention in which priority rules
based on registration are recommended. They, byrasin rely on notifying the

debtor!®

192 Arts 11:401 (1)—(2) of the PECL.

Arts 11:401 (3)—(4) of the PECL.

Art lll. 5:121; C von Bar and EM Clive, Principles, definitions and model rules of European private law:
draft common frame of reference (DCFR) (OUP 2010) 1074-1075.

1% A Flessner, ‘Security Interests in Receivables — A European Perspective’ in H Eidenmiller and EM
Kieninger, The future of secured credit in Europe (De Gruyter 2008) 339-340.
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4.3.2 Characterisation difficulties

Although assignment is conventionally seen as arithybf contract and property,
drawing a clear line between contractual and pedary matters is not always easy. It is
a legal problem of characterisation as to whethlegal issue at hand is contractual or
proprietary. This is a fundamental legal methodglfmg conflict of laws which seeks to
divide a legal issue into a separate category,tlamsl be governed by a particular set of
conflict-of-law rulest® Here, it is conflict of laws for contract, othessi property®’
Considering that this characteristic problem lie$hie application of European laws, an
autonomous or community-wide methodology shoulddien into account instead of
any approach used in one member st&téuthoritatively, it was announced that the
Rome Convention would not apply to proprietary &sd® However, if an issue is not
characterised as proprietary, but contractualpiilel then be subject to the scope of the
Convention. An excellent example of this pointhe well-known English court case,

Raiffeisen Zentralbank Osterreich AG v Five Stan&al Trading LLC'*°

The dispute in this case concerned a rival attampbtain the benefit of the proceeds
of claims arising under an English insurance polioy the vessel Mount I. The
insurance had been taken out by a Dubai compamg, Star General Trading LLC
(‘Five Stat), that was the owner of the vessel, with a Freimslurer. Having purchased
Mount |, Five Starobtained a loan from an Austrian barRaiffeisen Zentralbank
Oesterreich AG'RZB). Five Starinsured the vessel with the insurer and assignat t
insurance tdRZBto support and secure the loan. The deed of asgignwas entered
into in London and expressly made subject to Ehdisv. A notice of assignment in

favour of RZB was also duly signed byive Star After that, Mount | collided with

1% Hartley (n 1) 504-505.

See Raiffeisen Zentralbank Osterreich AG v Five Star General Trading LLC [2001] EWCA Civ 68.
Rogerson, Collier's conflict of laws (n 13) 274-275.

Giuliano and Lagarde (n 96).

EWCA Civ 68.
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another vessel, ICL Vikraman, in the Malacca Siralthe owners of cargo on board
ICL Vikraman brought proceedings agairtstre Starin Malaysia on the basis that
Mount | was responsible for the collision. They hdunt | impounded by a Malaysian
court order and obtained a provisional attachmétheinsurance proceeds issued by a

French court.

In the proceeding before the English colRZB claimed that the proceeds of the
insurance were validly assigned to them and a @ati¢he assignment was given to the
insurers. The validity of the assignment was tdohsed on English law as the proper
law of assignmenRZB as the assignee, thus had the right to sue shears. This was
a contractual aspect of assignment concerning igie¢ of the assignee against the
debtor. It should therefore have been subject & l#w of the insurance contract
according to Article 12(2) of the Rome Conventi®ut the cargo owners, as the
appellants in the case, argued that the noticessigament was neither valid nor
binding on them. They claimed that the validitytioé¢ notice with respect to them, as a
third party of the assignment, was a proprietarytenalt had to be governed by French
law which was the law olex situsof the receivables and the law of the country of
domicile of the insurer. Under French law, an assignt is not binding on a third party
unless a notice of assignment is served on thedbta bailiff. This process had never

been followed in this case.

The issue raised for consideration therefore wasthér the assignment made FBiye
Star (assignor) toRZB (assignee) of the insurance claims against therengdebtor)
could take effect against the cargo owners (thadi@s) or not. In terms of conflict of
laws applicable at the time of the case, a prelmyiproblem involved the scope of the
Rome Convention, in particular Article 12. The deyb was that if the issue was

characterised as proprietary because it involvedthird-party effect of assignment, it
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should be regarded as being outside the scopeed@adinvention. Otherwise, if it was a

contractual issue, it should fall within the amdifitArticle 12.

To find the most appropriate law governing the éssif the case, in his judgment,
Mance LJ made a reference to the common-law metbggof conflict of laws which
was formerly identified by Staughton LJ Macmillan Inc v Bishopsgate Investment

Trust plc (No 3)** The methodology was stated as follows:

[At] common law, the identification of the apprage law may be viewed as
involving a three-stage process: (1) characteasatf the relevant issue; (2)
selection of the rule of conflict of laws which saglown a concerning factor
for that issue; and (3) identification of the systef law which is tied by that
connecting factor to that issue ... The process fallbe undertaken in a
broad internationalist spirit in accordance witle frinciples of conflict of

laws of the forum, here Englantf.

Hence the issue in question was characterised taseirtg proprietary, but contractual.

It was expressed as an initial impression that cdeee fits readily into a contractual, and
less readily into a proprietary, slt® There appear to be three stages in the reasoning
given for such a characteristic approach. Firstlg a fundamental legal idea based on
the principle of party autonomy that parties aeefto choose and decide accordingly a
person they are going to contract with. It is poiesfor them to change or modify their
contractual terms. They are even able to revok#hall agreed contractual relations and
make a new contract with a third party. Such freedd contract also includes novation
and assignment. This leads to the second stagé.pfinaiple applies in a case where

there is an assignment contract purporting to fesrfsom an assignor to an assignee a

11111996] 1 WLR 387, 391-392.

Raiffeisen Zentralbank Osterreich AG v Five Star General Trading LLC [2001] EWCA Civ 68, para 26.
ibid para 34.
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right under an original contract. It raises the gjioms of whether a contractual right

from the original contract exists and whether it lb@en assigned. They are essentially
contractual. Thirdly, as a result of assignmeng tbsues of whether the assignee
obtains the assigned right and whether he can@ntbat right against the debtor of the

original contract are also essentially contractliake latter issue works in a similar way

to the question of whether a debtor must pay tlseggase rather than the assignor in

order to get a good discharge. This again, in ¥pFession of Mance LJ, ‘falls readily

under the same contractual umbretid'.

For the application scope of the Rome Conventiatickk 12, Mance LJ provided his
logical reasoning based on the text of the ariislelf. '*> Two steps can be extracted
from this reasoning: firstly, dividing the govergirscope between paragraph 1 and
paragraph 2 of Article 12; and secondly, deterngniwhether a particular issue
addressed in the case falls within the scope ofethearagraphs or not. The legal
methodology that is used to draw a line betweenséghtwo paragraphs is the
relationship between specific persons. It is cthat Article 12(1) regulates the position
between assignor and assignee. A legal issue betagsgnee and debtor is therefore
beyond its application scope. Consequently, thepezblem is how far Article 12(2)
can be interpreted. From the language of Articl@),2his article governs various legal
aspects of assignment as between assignee and,debtdhe issue of the assignability
of a receivable, the relationship between assigarek debtor, the conditions under
which an assignment can be invoked against a dalidrthe question of whether the
debtor's obligations have been discharged. Accgrtirthis categorisation, it covers the
question of whether, as a result of assignmentdéior must pay the assignee or not.
If giving notice of assignment is also a probleradieg to the final answer to such a

question, it shall therefore be subject to Artié&(2), as it is one of ‘the conditions

" ibid.
5 ibid para 43.
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under which the assignment can be invoked as dghiaslebtor’. It is, in other words,
not a proprietary aspect of assignment. This igsumot be regarded as being outside
the scope of the Rome Convention. By contrass @avered by the very words of the

Convention itself.

The outcome of the characterisation process was Ahicle 12(2) of the Rome
Convention applied to the dispute. The effect, asvbenFive Star RZB and the
insurer, fell to be determined by reference to Ehglaw. Under it, the assignment was
found to be valid as an equitable assignment. Tdtecen given to the insurers was
effective. No process according to French law néddée complied withRZB as the
assignee, became entitled to the proceeds of theance. The insurer, as the debtor,

was thus bound to pa3ZBrather tharFive Staror their creditors?®

After the Raiffiesencase, it was commented that the approach adoptdtelrourt was
surprisingly striking, since it departed from tharher treatment of English law of
assignment under which such a dispute would bededaas a proprietary mattef.In
comparison with other cases decided by other Eamopmuntries’ courts, a clear
conclusion on characterising the contractual ampnetary aspects of an assignment
cannot be drawn. Instances can be derived fromfath@ving cases which are also
mentioned inRaiffiesen Firstly, the German Supreme Court made a judgroan26
November 19982 stating that the proprietary aspect of a volunasgignment would
be decided under German law by the law of the msesdigeceivable. This law also
reflected the conflict rules laid down in Article(®) of the Rome Convention and

accorded with the outcome of the English case. Mae prior to this case, in a

"% ipbid paras 81 and 83.

Beale, et al. (n 4) 683; see Fitzroy v Cave [1905] 2 KB 364, 373; Trendtex Trading Corp v Credit Suisse
[1982] AC 679; Glegg v Bromley [1912] 3 KB 474, 490; Three Rivers DC v Governor and Company of the
Bank of England [1996] QB 292.

8 Cited in Raiffeisen Zentralbank Osterreich AG v Five Star General Trading LLC [2001] EWCA Civ 68,
para 50.
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priority dispute between successive assignmentsviiag considered by the German
Supreme Court on 20 June 1990, it was held thah sudispute should also be
determined by the law governing the assigned clairinother famous case came
before the Dutch Supreme Courtdge Raajl namely,Brandsma qqg v Hansa Chemie
AG.*? An application of Article 12 of the Rome Convemtiwas made in this case. The
issue arose as to which law governed the quesfiamho owned a receivable. In the
Court’s view, Article 12 determines what is necegsa transfer a receivable in such a
way as to have effect against third parties. Howeveavas not Article 12(2) but 12(1)

that was held to be applicable. Based on the pi@®f party autonomy, it is the law
chosen by the parties to the assignment that wikrthine the effects of assignment,
even against third parties. Refusing to apply Aetit2(1) was considered by the Court

to render this article otiose or superfludtrs.

4.3.3 The proposed rule

Desiring to solve the disharmony among European Imeesn another attempt which
must be taken into account regarding conflict-ef-fales and the proprietary effects of
assignment is the earlier proposal of the RomeguRion. Though it is not adopted in
the final text of the Regulation, it seems to be @i the most popular suggestions
supported by scholars, hence it deserves atterifttoa proposed choice-of-law rule was
written into the Commission’s proposal for the RohiRegulation being drafted at that

time. Set out as paragraph 3 of Article 13 at tima¢, it reads thus:

19 Judgment of 20 June 1990, cited in Raiffeisen Zentralbank Osterreich AG v Five Star General Trading

LLC [2001] EWCA Civ 68, para 49; See also L Steffens, ‘The New Rule on the Assignment of Rights in
Rome | — The Solution to All Our Proprietary Problems? Determination of the Conflict of Laws Rule in
Respect of the Proprietary Aspects of Assignment’ (2006) 14 ERPL 543, 555-557.
2% Dated 16 May 1997; see the details in THD Struycken, ‘The proprietary aspects of international
assignment of debts and the Rome Convention, Article 12’ (1998) 3 LMCLQ 345.
21 This argument was unconvincing in the opinion of Mance LJ in the Raiffeisen case. Raiffeisen
Zentralbank Osterreich AG v Five Star General Trading LLC [2001] EWCA Civ. 68, paras 51-52.
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3. The question whether the assignment or subrogatiay be relied upon
against third parties shall be governed by the t#whe country in which the
assignor or the author of the subrogation has habitual residence at the

material time*??

The conflict-of-law rule that was laid down to gowethird-party effects of an
assignment is the law of the country of the assignbabitual residence. In the
commentary section, it was noted that: ‘[paragr8plintroduces a new conflict rule
relating to the possibility of pleading an assignmef a claim against a third party
recommended by the great majority of respondenkschwwas also adopted in [the
Receivables Convention}®® In addition, if such a paragraph was adopted itld/de

consistent with the conflict rule recommended ey ®uide'*

Many good reasons behind the preference for théeswere givert?> The main one is
that the law of the assignor’s residence leadgdallcertainty. It is easily ascertainable
by third parties. This single conflict rule can gov the third-party effects of
assignment and priority issues, even in a caseuli dssignments. Each court will
apply the same law, hence preventing forum shopidegpite all these advantages, the
proposed rule is not adopted in the present texihefRome | Regulation. From a
political viewpoint, it was noted by a Dutch negbdir that although the law of the
assignor’s habitual place of residence was supgdoyea majority, neither the United
Kingdom nor the Netherlands agreed td*ftWhile the former preferred the law of
assigned claims, the latter pushed for the priecgblparty autonomy to be accepted. It

was remarked that both of these countries regattteedbcation of the assignor as ‘the

122 commission of the European Communities, Proposal for a Regulation on the Law Applicable to

Contractual Obligation (Rome I) (COM (2005) 650 Final) 19.

2 ibid 8; for a comparison between the proposal and the Receivables Convention, see EM Kieninger and
HC Sigman, ‘The Rome-| proposed Regulation and the assignment of receivables’ (2006) 1 ELF 1.

124 Chapter X.

See Steffens (n 119) 568-569.

® van der Grinten (n 101) 145-163.
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worst possible choice of law rule for proprietargpacts of an assignment, more

particularly the third party effects and priorityereof’ !’

With this disagreement, a
compromise could not be reached. The result wasnghigher conflict rules for third-
party effects of, nor priority disputes connectathywassignment could be imposed by
the Rome | Regulation. It is only a review clausédicle 27(2) that could be written

in as a compromise.

In England, the Financial Markets Law CommitteeMLEC") strongly criticied a law
hinging on the assignor's habitual place of resiééff Firstly, this choice would
override the principle of party autonomy by whitte tparties that have created rights
purported to assign should have a right to chooesdaw to govern the issues indicated
in the proposed paragraph®.Secondly, this proposed rule would not be a gdurice

if the need to protect a debtor is consideredolmrast, a negative impact on the debtor
might occur if the law of the assignor’s habituklge of residence tells the debtor not to
pay the assignee whereas, under the law of theambrareating the receivable assigned,
the debtor would have to pay. Another argumenhat either the law of the assigned
receivable or the law déx situslets the debtor know to whom he must pay, but unde
the proposed law the debtor would not be able &vgieo the true rightholder of the
assigned receivable is. Along the same lines,ahedf the assignor’s habitual place of
residence is considered by the Netherlands to hensatisfactory choice. There is only
the principle of party autonomy that has been gfisoproposed, since it would create

flexibility for a transnational assignment by pettmig the parties to choose the most

7 ibid 156-157; Flessner and Verhagen (n 6) 19.

FMLC, Issue 121: Legal Assessment of the Conversion of the Rome convention to a Community
Instrument and the Provisions of the proposed Rome | Regulations (Financial Markets Law Committee,
April 2006); FMLC, Issue 121: Suggestions for Amendments to Articles 7 and 13 (n 61); FMLC, Issue 137:
Response to the November 2009 Ministry of Justice Discussion Paper on the effectiveness of an
assignment or subrogation of a claim against third parties (Financial Markets Law Committee, March
2010); see also J Perkins, ‘Proprietary issues arising from the assignment of debts: a new rule?’ (2010) 6
JIBFL 333; Walsh (n 55) 333—-334.

2% A Dickinson, ‘The Law Applicable To Contracts — Uncertainty On The Horizon?’ (2006) 21 JIBFL 171.
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appropriate applicable law between them. This ity would not be possible if a
rigid rule stating the law of the assignor’'s hahitplace of residence was accepted.
Another point which has been made by the Dutchugmpsrt their choice is that their
financial industries have been able to profit frdme law of assignment ever since the
Hansacase*° And this could ease the concern that the pamigwactice could abuse

their freedom, as the Netherlands has not expevieitt™

In addition to the above counterargument, addinditaal choice-of-law rules as
paragraph 3 proposed could cause further confussoto what would remain a legal
issue under this new rule. What would be its apgibey scope in comparison to the rule
of Article 14(2) as the law now stands? Since iilddead to two different governing
laws, conflicting decisions might be the result. &ample is the question of who owns
the receivable in a priority dispute which shouéddubject to the proposed paragraph 3;
this matter could, from another angle, be seen @gesation of whom the debtor must
pay to have his debt discharged, which should tgestito Article 14(2)*? Such a
confusing outcome is undesirable. The proposed aplpears to undermine legal
certainty™** Hence no consensus position could be reachedealrttiting stage of the

Rome | Regulation.

Recorded in Article 27(2) as a matter of politicaimpromiseé?* the effectiveness of
assignment against third parties and the prioritgroassigned claim over the right of
another person have been left open for furthersiewiin the future. The current
situation is that there is still no agreement ammmgnber states of the European Union.

To comply with Article 27(2), the latest concretevdlopment has been advanced in a

% Brandsma qq v Hansa Chemie AG, the Dutch Supreme Court (Hoge Raad), 16 May 1997; see van der

Grinten (n 101) 155.

B! Flessner and Verhagen (n 6) 32; BIICL (n 11) 276 and 386.

R Stevens, ‘Choosing the Right Approach for European Law Making’ in H Eidenmiiller and EM
Kieninger, The future of secured credit in Europe (De Gruyter 2008) 93-95.

133 see also Dickinson, ‘The Law Applicable To Contracts — Uncertainty On The Horizon?’ (n 129).
Fentiman (n 100) 405—-406.
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report by the British Institute of Internationalda@omparative Law (‘BICL'):*® After
detailed research and lengthy analysis of thisctopeveral recommendations were
made. Three possible connecting factors which Hasen suggested are: the law
applicable to the contract between assignor antyrees the law applicable to the
assigned claim and the law of the assignor’s locathabitual residencéj® However, a
general conclusion is that no solution is perfdtThere is therefore no clear position
regarding conflict-of-law rules for either third#ba effects or priority issues. As the
FMLC correctly pointed out® these are matters that need more time, and perhayes
compromise solutions need to be considered andlafmetin order for there to be

harmony throughout the European Union.

4.4 The United States

In the United States, the UCC provides a unifornwv &0 govern commercial
transactions in general. Article 9, in particulgnverns secured transactions.This
article is formulated from various theoretical aggomhes, namely party autonomy, state
interest and consumer protection in addition tdugrice from the powerful financial
business sector. Its core foundation, as far as hsearch is concerned, will be
considered first. Subsequently, its choice-of-lavles regarding the assignment of

receivables in international contexts will be exaeal in subsequent sections.

B>BlicL (n 12).

% ibid 384-400.
7 ibid 402.
B8 EMLC, Issue121: Legal Assessment of the Conversion of the Rome convention to a Community
Instrument and the Provisions of the proposed Rome | Regulations (n 128) 21; see also Stevens,
‘Choosing the Right Approach for European Law Making’ (n 132) 96-101.
% The UCC, art 9: secured transactions (2010).
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4.4.1 General principles

Article 9 of the UCC deals with a secured transactihat intends to create, for a
creditor, a security interest in a debtor's as3éte expression ‘security interest’ is
generally defined in Article 1, Section 1-201(b)(3&s an interest in personal property
which secures payment or performance of an obtigatbn basic principles, one of the
most remarkable features of Article 9 is the fumdl approach? It is an approach
that is based on the idea of ‘substance over foomfunctional rather than format*!

A primary goal of this approach is to lay down legales that facilitate financing
secured transactions rather than regulating thgmprBviding certainty, predictability
and flexibility, ‘the rules are based on practigatiather than theory, formulated with a
view to the needs of [the] marketplad&® A security interest is created by contract, i.e.
a security agreemefi® There is no language requiremé&ftA purpose to create or
provide for a security interest is all that mattehsticle 9 governs a wide range of
secured transactions where money debts are sebyremrsonal propert}’> Many
kinds of personal property that can be used agisgaiongside many transactions that

can serve the same security purpose, are embrackst ane roof. If they perform the

" For a detailed comparison of the US functional approach and the English approach, see M Bridge,

‘How Far is Article 9 Exportable — The English Experience’ (1996) 27 CBLJ 196; G McCormack, Secured
credit under English and American law (OUP 2004) 1, where it is noted that ‘the US approach is
functional whereas the English approach is pragmatic’. This is because, unlike in the US, under English
law ‘transactions that serve the same economic ends are often visited with different legal
consequences’.

"1 G Gilmore, Security interests in personal property, vol. | (Little, Brown 1965) 290; see also M Bridge,
RA Macdonald, RL Simmonds and C Walsh, ‘Formalism, Functionalism, and Understanding the Law of
Secured Transactions’ (1998) 44 McGill LJ 567, 569-577; McCormack (n 140) 64—68.

" He Sigman, ‘Security in movables in the United States — Uniform Commercial Code Article 9: a basis
for comparison’ in EM Kieninger and M Graziadei, Security rights in movable property in European
private law (OUP 2004) 55.

%3 55 9-102(a)(73) and 9-201.

Sigman (n 142) 64.

G Gilmore, ‘Secured Transactions Article of the Commercial Code, The’ (1951) 16 LCP 27, 27; see also
Gilmore, Security interests in personal property (n 141) 290; FK Beutel, ‘The Proposed Uniform
Commercial Code as a Problem in Codification’ (1951) 16 LCP 141, 159.
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same economic function, Article 9 shall apply t@rth — regardless of their title,

language or form*®

Receivables, although this term is not used inchatO, are categorised as rights to
payment as referred to in Section 9-109(a)(3) utlderheading of ‘a sale of accounts,
chattel papers, payment intangibles, and promissotgs™*’ Since receivables which
are not evidenced by chattel papers or instrummiaistly take the form of accounts, a
broad definition of ‘account’ is instead provided Section 9-102(a)(Zf® By
definition, the general meaning is a right to pagtrad a monetary obligation which can
arise from a variety of transactions, e.g. a cattfar the sale of goods or services.
Another term this research is concerned with igynpent intangibles’ as defined in
Section 9-102(a)(61). This term means a generahgible under which the account
debtor’s principal obligation is a monetary oneglsias a loan. The assignment of all

these receivables or rights to payment just meatlds therefore subject to Article'®.

The assignment of receivables can be conductedayyoiveither outright purchase or
security transfer — such as being collateral sgctor a loan. Article 9 governs both
types of assignment® Assignment by way of security falls directly withihe scope of
Article 9, since it is a secured transaction thrafites a security interest in receivables
assigned. Resulting from the definition of ‘seqguiinterest’ in Section 1-201(b)(35),

outright assignments or sales of receivables @@ @vered by Article 9 even though,

146 5.9-109(a); see also Sigman (n 142) 56-58.

See also DJ Rapson, ‘Receivables Financing under Revised Article 9’ (1999) 73 Am Bankr LJ 133; PF
Coogan and NL Gordon, ‘Effect of the Uniform Commercial Code upon Receivables Financing — Some
Answers and Some Unresolved Problems’ (1962) 76 Harv L Rev 1529.

148 Coogan and Gordon (n 147) 1535-1536; Rapson (n 147) 133-136.

See also NB Cohen and WH Henning, ‘Freedom of Contract vs. Free Alienability: An Old Struggle
Emerges in a New Context’ (2010) 46 Gonz L Rev 353; for certain transactions that are excluded from the
scope of art 9, see s 9-109(d).

B0 Gilmore, Security interests in personal property (n 141) 334; RH Nowka, Mastering Secured
Transactions: UCC Article 9 (Carolina Academic Press 2009) 12-13 and 16; and Cohen and Henning
(n 149) 356-357.
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strictly speaking, they are not assignments thatrsean obligatioh>’ But they are
artificially treated as if they are. This is becawsitright assignments in the factoring
business are basically counted as a method of ngndivhich is a financing
arrangement>? ‘[Loans] and sales of receivables differ in forthey usually do not
differ too much in substanc&® In a functional approach where substance wins over
form, both types of assignment are under the sanefgules. Subjecting them to the
same legal regime also avoids the characterisatifiiculty between outright and
security transfers. As was remarked, commercianiiing against an ‘account’ has
often been conducted so that the distinction batwaeeecurity transfer and a sale is

154
d:

blurre Whether a sale transaction is intended as seaorrityot, it comes into the

scope of this article.

Nevertheless, some criticisms have been made tehminology. By comparison with
English law where a line between an absolute asgghand a security assignment has
been drawrt>® combining them brings complexity to outright salek receivables
transactions and factoring businesses since theepdo these transactions also have
obligations under the legal rules — such as fitiitpe purpose of which is, in essence, to
deal with security transfers® This increases the transaction costs for an dutrig
assignment unnecessarily. Despite this combinatidferences between the two still

exist in Article 9 itself when it comes to the léw# legal consequences and the

B! Unlike an assignment by way of security, after an outsight sale the assignor does not retain any

interest in the collateral, e.g. account, sold. See s 9-318.

52 see Bridge, et al. (n 141) 580; McCormack (n 140) 237.

Coogan and Gordon (n 147) 1532.

Official Comment of the UCC art 9, cited in Bridge, et al. (n 141) 582; SL Harris, ‘How Successful Was
the Revision of UCC Article 9?: Reflections of the Reporters (with C Mooney, Jr)’ (1999) 74 Chi-Kent L Rev
1357, 1369; Coogan and Gordon (n 147) 1532-1533; this is also the case in English law, see Orion
Finance Ltd v Crown Financial Management Ltd [1996] BCC 621, 622 (Millett LJ); McCormack (n 140) 55.
5 The former is a legal assignment subject to s 136(1) of the Property Act; the latter is an equitable
assignment under English common law. See also M Bridge, ‘The Scope and Limits of Security Interests’ in
H Eidenmdiiller and EM Kieninger, The future of secured credit in Europe (De Gruyter 2008) 206—208.

3¢ See McCormack (n 140) ch 7.
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enforcement of each transactiGhUnlike a secured transaction, a seller who has sol
receivable does not retain any interest in thativeble® The distinction between the
two is still of profound significance in practit€.No true achievement is reached by
avoiding such difference. The only persuasive figstiion for including these two
methods of transfer within Article 9, as has bedongitted, is that they both fall within
the general regulatory objectives underlying Aeic®’s perfection and priority

framework°

4.4.2 Conflict of laws

(1) TheRules
Besides its substantive aspect, choice of lawsagsignments of receivables is also
crafted in the UCC. At the beginning, the principlefreedom of choice is generally
accepted. According to Article 1, Section 1-301itipa to an international transaction
are entitled to choose an applicable law to govbkeair rights and obligations arising
from a transaction between théf.That law shall be applied whether the transaction

bears a relation to the state or country of thedawsen, or not.

Turning to Article 9's choice-of-law rules that areed to determine the law governing
the transfer of a security interest in receivabtbsy are set out in Sections 9-301 to

9-307. The baseline rule is the law of the statevimich the debtor is located. Legal

7 Bridge, et al. (n 141) 582.

S 9-318; Nowka (n 150) 14.

Such as securitisation, accounting, taxation and insolvency in which distinguishing between a true
sale and security transfers of receivables does matter; for instance, asset securitisation operates by way
of the true sale of receivables as it needs to make the transfer absolute to eliminate the assignor’s
residual right in the receivables, avoid the risk of the assignor’s bankruptcy and create a bankcruptcy-
remote transaction. See McCormack (n 140) 238-239 and 245-246; G McCormack, ‘Rewriting the
English law of personal property securities and Article 9 of the US Uniform Commercial Code’ (2003) 24
Company Lawyer 69; Bridge, et al. (n 141) 580-587.

%% ibid 583; McCormack, Secured credit under English and American law (n 140) 242-245.

The term ‘internation transaction’ is defined in s 1-301(a)(2) as ‘a transaction that bears a reasonable
relation to a country other than the United States’; for an exception to this principle, see ss 1-301(d) and
(e) to (g). See also the Restatement (Second) of Conflict of laws, s 187.
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matters covered by these sections are perfectidnpanority. They are subject matter
that the parties to an assignment contract cargreeeon. If an agreement exists to the
contrary, it will be inoperative and overridden ttwe rules of Article 9. The governing
law concerning perfection and priority issues sipalhcipally be decided by the rules
specified by the law, not by an agreement the gmrtiight have concluded. This is the
result of Section 1-301(g)(8). This underlying pgliholds because these issues have
legal effects on third parties, and so the twoiearagreeing by contract to a result
which would alter the rights of third parties cahhe granted® At this point, there are
two legal terms that need to be considered: péofecand priority™®® The term
‘perfection’ refers to the rules that must be adbeto to make a security interest
effective against a claim by a person other thadébtor, i.e. a third party. By the
word ‘priority’, it means the rules that will be @lged to resolve a problem of
competing claims to the same collateral. Althougmight not always be the case, a
priority issue normally links back to the effect pérfection or non-perfection of the

security interest in questidfit

In order to ensure that a security interest cambeked not only against the debtor but
also against third parties, that security interestd to be perfected according to the
rules set out in Article &° The perfection of a security interest can be achdely
satisfying one of three methods: filing a financitgtement, possession or contfdl.

They are, in principal, processes of publicisingeaurity interest. Among them, it is

162 g Burnham, ‘Language of Revised Article 9, The’ (2010) 46 Gonz L Rev 215, 218-219; E Warren,

‘Making Policy with Imperfect Information: The Article 9 Full Priority Debates’ (1996) 82 Cornell L Rev
1373, 1375.

183 See also HC Sigman, ‘Perfection and Priority of Security Rights’ in H Eidenmiiller and EM Kieninger,
The future of secured credit in Europe (De Gruyter 2008) 143-165.

1% Nowka (n 150) 215-217; Sigman, ‘Perfection and Priority of Security Rights’ (n 163) 143-165.

In the case where a security interest is automatically perfected, there are no other steps that need to
be taken. Generally, perfection of this security interest will happen instantly at the time the collateral is
attached. See ss 9-309 and 9-203.

1% Which one of these methods is required depends on the type of collateral. Perfection by control can
be used only for investment property, deposit accounts, letter-of-credit rights and electronic chattel
papers. Possession is a perfection method that is available only for tangible assets, such as negotiable
instruments, goods, money or tangible chattel papers. See respectively ss 9-313 and 9-314.
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filing that is the most common technique for mogpes of collateral, including
assignments of receivables or rights to paym&mBased on Section 9-310, a financing
statement must be filed to perfect all securiteiests. The filing system of a financing
statement is established as a public record. Theemsyis primarily formulated as a
simple and inexpensive mechanism that serves as@assible database of information
that suffices to tell a creditor about a securityerest in an asset of an identified
debtor*®® Regarding priorityproblems which may arise when there are two or more
competing claims of security interest over the saoikateral, the concept of perfection
also has a significant effect on the way a priodigpute is decided. The rule can be
found in Section 9-322, which states that the sstyrarty that is the first to file or
perfect prevails for this entitles him to gain dopty rank over competing claint§?
This rule is based on the time of filing or perfent ‘not the sequence of the creation of
the competing security interesté’. As such, a creditor who needs to ensure that his
rights in collateral prevail over those of thirdrjies, a necessary step that needs to be
taken is to be the first one to file a financingtsment to a designated public office.

And, this is the stage where choice-of-law rulesmeaon to the picture.

A very important thing to do before filing suchiaancing statement is to decide which
state’s filing system governs a particular secuntgrest. Choice of laws is needed for a
secured party to consult, since it is ‘a pointetasvhere to file®’* Section 9-301(1)
provides choice-of-law rules applicable to the eetibn and priority of a security

interest. It determines which state’s law govehespgerfection and priority of a security

167 Sigman, ‘Perfection and Priority of Security Rights’ (n 163) 148, where it has been noted that this

filing method is compatible with registering a notice regime under the Guide, recommendation 32; see
also McCormack, Secured credit under English and American law (n 140) 76-79; G McCormack ‘Notice
filing versus transaction filing - a comparison of the English and U.S. law of security interests’ (2002)
Insolvency Lawyer 166.

1% Sigman, ‘Perfection and Priority of Security Rights’ (n 163) 151-152.

Art 9 also states detailed priority rules that specify outcomes for particular competitions between
conflicting security interests in the same collateral. See ss 9-317 to 9-339.

e Sigman ‘Security in movables in the United States — Uniform Commercial Code Article 9: a basis for
comparison’ (n 142) 73; McCormack, Secured credit under English and American law (n 140) 79-84.

" ibid 68; see also s 9-501.
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interest. The rule is that perfection and priorggues shall be governed by the ‘local
law’ of the jurisdiction where the ‘debtor’ is Ided. In the context of an assignment,
the term ‘debtor’ refers to an assigri6TBy ‘local law’, it means the substantive law of
that jurisdiction, exclusive of its conflict-of-lavules!”® In other words, it is the law of

the assignor’s location that shall be applied ttewheine perfection and priority issues
of an assignment. On the plus side, the law of#segnor’s location which leads to the
assignor’s place of business has created predityads it provides a single point of

referencé’* In contrast to théex situsof receivables or the law of the location of the
debtor, of which there can be more than one, tlseomly one assignor; hence there is
one single location to seek and one single laworoply with. It reduces the need to
register or perfect the assignment in other juctsoins. In this way, legal certainty can
be achieved since these are mandatory choice-ofégwlations that work alongside

mandatory rules of perfection and priority.

Nevertheless, such legal certainty depends on hwvldcation of the assignor is
decided. A legal rule for determining a debtor nrassignor’s location is specified in
Section 9-307. If the debtor is an individual sithhe principal residence that is set as his
location?”® However, if the debtor is an organisafith— e.g. a partnership or a
corporation — the location is its principal pladebasiness.” If there is more than one
place of business, the debtor is considered tmba&téd in the jurisdiction of its chief
executive officé’® The expressions ‘place of business’ and ‘chietatiee office’ are
further described, respectively, as ‘a place wleebtor conducts its affairs’ and ‘a

place from which a debtor manages the main paritsobperations; a place where

1725 9-102(a)(28).

173 Official Comment of the UCC, in Nowka (n 150) 217.

NO Akseli, International secured transactions law: facilitation of credit and international conventions
and instruments (Routledge 2011) 258.

17559-307(b)(1).

Ss 1-201(b)(25) and (27).

S 9-307(b)(2).

S 9-307(b)(3).
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persons dealing with a debtor would normally look dredit information’® However,

if a debtor is a registered organisation organiseder the law of a state of the United
States, its location is not determined by the redidule. It is, instead, placed in the

state under whose law the debtor is incorporsted.

(2) Remarks
In spite of laying down comprehensive rules, theio#-of-law provisions of the UCC
Article 9 which shall apply to an international igesnent of receivables are not entirely

perfect. Some controversy continues. Some releeamarks are made here.

The first remark concerns the original foundatiéi\dicle 9. Originally, Article 9 was
primarily concerned with domestic or multi-statecised transaction$: Its core
purpose was to let all types of personal propeetatailable as security and bring them
into being under not several separate statuesr®ifoOne of the primary aims of this
idea is to unify substantive law and to make the ¢d the United States uniforff
Transactions having an international element werafterthought®* Although there
were some rules on choice of laws in the formesivoerof Article 9, it was not until the
1999 revision that choice-of-law rules for intefoatl secured transactions were paid
attention to. Persuasive reasons at that time wereasing transnational business, a
dramatic increase in globalisation credit and tteeMing importance of intangible assets
financing — especially against receivabl®s.Despite this, even after the latest

amendment in 2010, dissatisfaction has still begmmessed with Article 9’s choice-of-

79g 9-307(a); the Official Comment of the UCC, in Nowka (n 150) 222-223; see also PF Coogan, ‘New

UCC Article 9, The’ (1972) 86 Harv L Rev 477, 550-552.

18059-307(e).

NB Cohen and EE Smith, ‘International Secured Transactions and Revised UCC Article 9’ (1999) 74 Chi-
Kent L Rev 1191, 1191.

182 Gilmore, Security interests in personal property (n 141) 288-294.

S 1-103(a)(3); see also H Kuhn, ‘Multi-State and International Secured Transactions Under Revised
Article 9 of the Uniform Commercial Code’ (1999) 40 Va J Int'l L 1009, 1016.

184 g Kettering, ‘Harmonizing Choice of Law in Article 9 with Emerging International Norms’ (2011) 46
Gonz L Rev 235, 238.

185 Kuhn (n 183) 1016; Cohen and Smith (n 181) 1191.
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law rules and more substantial revision has bedledcdor®® Resulting from this
development, Article 9 does not draw a distinctomiween the rules of domestic and
international secured transactions. By contrast, riles applicable to international
transactions have been blended with those thaydpphe interstate kind. A point to
note here is that, unlike international instrumewsose fundamental elements are
designed for international transactions in a gladieme so that conflict of laws is
always potentially an issue, the UCC Article 9ustjan attempt to regulate domestic
transactions and so its conflict rules cannot lganged as a good comprehensive model

for international activities.

Legal problems of characterisation are the secamdt goncerned herein. To apply
Article 9’s choice-of-law rules, a legal issue thaist be determined first is the question
of whether a transaction at issue can be charseteias a secured transaction under
Article 9 or not. If the answer is no, that isssebeyond the reach of the article. To
decide this question, a prior problem is whichgdiction’s law shall govern such a
characterisation issue. Although it might be clairtigat the scope of Article 9 is broad,
this in fact leads to the question of how far @aah will extend®’ This is the problem
on which Article 9 is silent, hence there is naaclanswer. It will depend instead on the
characterisation methodology of each single stdea result, this can cause uncertainty
in an international scenario for which a foreignvlanight have a different view
contrasting with that of the American methodolo@ke uniform application of Article

9 is not guaranteed. Additionally, there is no clpasition on how to distinguish

between assignment by way of security and outisghg, nor about the law pursuant to

186 Kettering (n 184).

M Bridge, ‘The Scope and Limits of Security Interests’ (n 155) 197—-199; also Bridge, et al. (n 141).
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which this matter will be decided. This could résaola disharmonious outcome, even

within the United States itself®

Another remark concerns the substantive scope tfl&Q’s choice-of-law rules. It is
limited to ‘perfection, the effect of perfection apn-perfection, and the priority of a
security interest'®® No choice of laws has been laid down to clarifyawlis the
governing law for others legal issues, such asvddality of security agreements or
assignment contracts, the relationship betweemramsiand assignee and the rights of
assignee against a debtor. This is particularyceable when a comparison is made to
Article 14 of the Rome | Regulation. It is unclegnether these uncodified matters refer
to the law chosen by the parties to a contractraaeg to Section 1-301 or not° This
again might result from the original purpose of th€C, i.e. aiming to codify legal

rules within the United States, not globally.

The fourth remark concerns choice-of-law rules tiBy same contentiousness advanced
in the European context, adopting the law of th&iga®r’'s location does have some
flaws, specifically where an international assigntneof receivables is being
considered® In the context of Article 9, other difficulties @minpleasant outcomes, in
addition to the choice of laws, are as follows. Wegard to a foreign debtor whose
location is outside the United States, an exceptiothe baseline rule of the law of
habitual residence is laid down in Section 9-3Q7{o® result of which enormously
limits the applicable scope of the residual rulsdshon Section 9-307(b). Under (c), the
law of the habitual residence of a foreign debfapli@s only if ‘a debtor’s residence,
place of business, or chief executive, as applgall located in a jurisdiction whose

law generally requires information concerning thedstence of a non-possessory

188 See Kettering (n 184); Nowka (n 150) 12-14 and 131-132.

S 9-301.
See Kuhn (n 183) 1017-1019.
See Section 4.3.3; also Coogan (n 179) 550-552 and 555-558.
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security interest to be made generally in a filiregording, or registration system as a
condition or result of the security interest’s obitag priority over the rights of a lien
creditor with respect to the collateral’. It camply be said that the law of the foreign
debtor’s location will apply only if the law of theountry where the debtor is located
has a rule of public filing equivalent to that oftigle 9. It is very doubtful that this
requirement can be satisfied. If the foreign law in question does not qualifpet
debtor is instead deemed to be located in theiBtistk Columbia. Then, the foreign law
will be inapplicable. The filing system of the UCA&ticle 9, which is an important
factor of perfection and priority rules, shall treysply, even if the debtor is not located
in the United States. Furthermore, the rule of i8ac@-307(c) has a direct consequence
in terms of finding and ascertaining a country whizav governs perfection and priority
matters:*® It points to an answer that specifies the placeeured party has to file a
financial statement to perfect his security tratisac To do so, investigating relevant
foreign laws is required. The secured party alsdado ascertain whether such foreign
law has a public filing system comparable to Adi@ or not. This procedure is of
course costly, yet leaving room for erfdt.As a negative consequence, it increases the
cost of and creates uncertainty for internationatused transactions including

assignments of receivables.

45 International instruments

Legal movement on laws of assignment has also mestuand been driven by
international organisations. This movement can égamded as a role model for

harmonised legal rules. It inevitably has greaflugrice on the consideration of

192 Kuhn (n 183) 1039-1040 and 1046—1064.

S 9-301.
Cohen and Smith (n 181) 13-14.
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emerging legal rules of either a country or a regim this section, there are four
international instruments that will be investigatedturn. Those are the Factoring
Convention, the Principles, the Receivables Coneenand the Guide. As will be
analysed below, while the first two only providebstantive rules for assignment of

receivables, the other two also provide conflictant rules for this matter.

4.5.1 UNIDROIT Convention on International Factoring 1988

Factoring is a vehicle used to illustrate a mettafdreceivables financing’ It
commonly consists of an assignment to a factor francreditor of receivables
originating from goods and services supplied bydteslitor to others. For international
factoring, an international instrument that shoblkel mentioned is the UNIDROIT
Convention on International Factoring 1988 (‘FaictgrConvention’) that came into
force on 1 May 1995. It is a substantive conventi8rit only applies to factoring
contracts arising out of international sales of dgpaontracts in which the factor
(assignee) performs at least two of these functiéinancing a supplier (assignor),
maintaining an account, collecting receivablesrorling protection against default in
payment by a debtd?. In conjunction with this, notice of the assignmenist be given

to the debtof®®

The Factoring Convention does not cover every aspieassignment’ It only deals
with some substantive legal issues, e.g. rights a@lldyations between factors and

suppliers, and issues involving subsequent assigrfitfePriority rules and conflict of

% see Section 3.1.2(2); Goode and McKendrick (n 13) 789; also N Ruddy, S Mills and N Davidson,

Salinger on factoring (4th edn, Sweet & Maxwell 2006).
% See ibid 313-317.

Arts 1(2)(a) to (b).

Art 1(2)(c).

Ruddy, Mills and Davidson (n 195) 317.

See also Beale, et al. (n 4) 738.
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laws were omitted from the drafting process. Thaswnainly because of their extreme
complexity, hence they were considered to be tdficdit to formulate, by way of
either substance or choice of laws. Earlier in dingfting procedure, an attempt was
made to propose the law of the place where theliguppas his principal place of
business as the governing law for a priority dispbetween a factor and any third
party?°* but this was rejected. This was due to the widgatians in rules between
countries?®? so no satisfactory solution could be reached.rmm@ting a compromise
solution might also have prevented the acceptafagnidorm rules by a number of
states that were not convinced. It was decided vagret by the committee that this
matter must be left opéft® Though not perfect, the Factoring Convention issidered
to comprise ‘important early steps in the directidrmodern secured credit |8 and
‘the first step towards eventual harmonisationhie assignment of receivabléS®. As
for the choice of laws, ‘[it] may depend upon tleeuim in which any conflict may be

heard'?® It leads to the application of conflict of lawstbe court hearing the case.

4.5.2 UNIDROIT Principlesof International Commercial Contracts 2010

The UNIDROIT Principles of International Commercfabntracts (‘Principles’) were
first published in 1994. Their core purpose isdbferth general rules for international
commercial contract®” It was not until completion of the second editior2004 that

legal principles concerning the assignment of ®gghivere laid down in

291 see UNIDROIT, Study LVIl-Doc. 10 (1982) 4.

See UNIDROIT, Study LVIlI-Doc. 1 (1976).

2% UNIDROIT, Study LVIll-Doc. 33 (1987) 6; see also UNIDROIT, Study LVIll-Doc. 6 (1979); UNIDROIT,
Study LVIlI-Doc. 13 (1982).

2% HL Buxbaum, ‘Unification of the Law Governing Secured Transactions: Progress and Prospects for
Reform’ (2003) 8 ULR 321.

205 Akseli (n 174) 7; MR Alexander, ‘Towards Unification and Predictability: The International Factoring
Convention’ (1988) 27 Colum J Transnat'l L 353, 385.

206 ¢ Salinger, ‘International factoring and conflicts of law’ (2007) 1 LFMR 7, 8.

See the Preamble of the Principles.
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Articles 9.1.1-9.1.18% The rule remained unchanged under the current 26dson,
which is the third edition of the Principlé¥. The Principles consist of various
substantive rules for a law of assignment. Legalies flowing from an assignment
among assignor, assignee and debtor or against planties are dealt with. They do,
however, contain no conflict-of-law rules. The urigeg reason which can be derived
from the Principles itself is that its primary aisito create a uniform set of substantive
rules applying either directly or impliedly to anternational commercial contract. It
will be applied when the parties have agreed thait itontract will be governed by the
Principles. Additionally, it may be used as gené&ghl principles otex mercatoria or
even as a tool for the interpretation and suppleatiem of domestic or international
law.?'° Using conflict of laws which has a function to pioto a substantive law might

not be able to serve this kind of target.

However, to the extent of this research, theresaree interesting points that should be
advanced. Firstly, the expression ‘assignment ofjfat’ is defined as including either
outright or security transfél’ Apart from assignments of monetary rights, it also
covers, for example, partial assignments, assigtsneh future rights and bulk
assignment&'? Secondly, assignment can be formed by an agredmeéneen assignor
and assignee, notwithstanding a non-assignmenselsuthe original contract creating
a right purported to be assignéd Thirdly, regarding the debtor’s position, a notife
assignment to the debtor is adopted in order toensk assignment effective against

him. Unless and until receiving the notice, the tdeltan get a good discharge by

% See the developments of these rules in the series of preparatory works on the Principles at

<http://www.unidroit.org/preparatory-work-principles-1994> accessed 9 October 2015.

%% gee S Vogenauer and J Kleinheisterkamp, Commentary on the UNIDROIT principles of international
commercial contracts (PICC) (OUP 2009).

?% see the Preamble of the Principles.

Art 9.1.1, though it does not cover transfers of instruments, art 9.1.2.

Arts 9.1.4 to 9.1.6; see also MJ Bonell, ‘UNIDROIT Principles 2004 — The New Edition of the Principles
of International Commercial Contracts adopted by the International Institute for the Unification of
Private Law’ (2004) 9 ULR 5, 24-25.

B Arts 9.1.7 and 9.1.9.
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paying the assignor; only after receiving noticesibe have to pay the assighterhe
debtor also holds a right to assert against thigraess all defences that could be asserted
against the assignor. This includes the right tfofleavailable against the assignor up
to the time of being notifie:> Fourthly, the Principles also imposes rules for
successive assignments. Priority is given to tlsggase who is the first to give notice
of his assignment to a debfdf.Nevertheless, it is regrettable that the Prinsigle not
provide any rules regarding competing disputes éetwassignee and creditors or
insolvency representatives of the assignor. Asithé significant point in practice, ‘the
complete absence of such [rules] leads to a sagmfidecrease in the practical value of
[the Principles]?!’ By virtue of legal policy, it has been commentédttsince this
issue involves proprietary rights, it should be ggoed by the mandatory rules of the
otherwise applicable laf#® This is therefore another instrument that pushes t

problematic issue back to the law of the forum.

4.5.3 UN Convention on the Assignment of Receivablesin International Trade

2001

Desiring to establish a more modernised set of laglating to an assignment of
receivables, the United Nations Convention on thesignment of Receivables in
International Trade (‘Receivables Convention’) wampleted in 200%*° Although the

major content of the Convention codifies substantives of assignment of receivable —

or contractual right to payment of a monetary sumwithin its application scope,

21 Art 9.1.10.

Art 9.1.13.

Art9.1.11.

Vogenauer and Kleinheisterkamp (n 209) 972.

Comment 4 to art 9.1.1; see also Bonell (n 212) 25.

Yet, it has not entered into force. See the preamble of the Receivables Convention; NO Akseli, ‘The
utility and efficacy of the UN Convention on the Assignment of Receivables and the Facilitation of Credit’
in NO Akseli (ed), Availability of Credit and Secured Transactions in a Time of Crisis (CUP 2013).
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conflict-of-law rules are also laid down in order deal with a number of issues left
outside the la¥?® In general, the Convention covers both an outraggignment of
receivables and an assignment the result of whiokates security rights in

receivable$?! This is the same approach as that adopted by @@ Article 9.

Chapter V, Articles 26—-32, of the Receivables Caotioa sets out autonomous conflict-
of-laws rules concerning various issues of thegassent of receivables. This is an
independent section of conflict rules for mattdrattare not settled elsewhere in the
Convention. And it may apply independently of aesritorial link with a State party to
the Conventiod?? In the case of a priority dispute among competights over the
same receivables, an applicable law is also fonrtticle 22. So far as this research is
concerned, the conflict rules contained in the Red®¥es Convention can be

categorised and illustrated as follows.

(1) Law applicableto the relationship between assignor and assignee
Article 28 of the Receivables Convention sets dubice-of-law rules to deal with
mutual rights and obligations between assignor asgignee. Along the same lines as
Article 14(1) of the Rome | Regulation, it is thengiple of party autonomy that is
accredited. The law chosen by assignor and assgjmdegovern the relations flowing
from their assignment contract. In the absenceuoh @ law, the applicable law is the
law of the state with which the assignment contiaamnost closely connected. Such
freedom of choice is subject to mandatory ruletheflaw of the forum state or a third

state with which the matters are closely connetiéd.

220 5ee respectively arts 1, 2, 4 and 26(b); SV Bazinas, ‘Lowering the Cost of Credit: The Promise in the

Future UNCITRAL Convention on Assignment of Receivables in International Trade’ (2001) 9 Tul J Int'l &
Comp L 259, 288; SV Bazinas, ‘Key Policy Issues of the United Nations Convention on the Assignment of
Receivables in International Trade’ (2003) 11 Tul J Int'l & Comp L 275, 297-298.

21 Art 2(a); UNCITRAL, Explanatory note by the UNCITRAL secretariat on the United Nations Convention
on the Assignment of Receivables in International Trade (UN Publication 2004) para 7.

2 ibid para 54.

2 see art 31.
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Still, Article 28 only covers the purely contradtaapect of a contract of assignmé&fit.
General examples are provided, including ‘the aasioh and substantive validity, the
interpretation of its terms, the assignee’s obiggato pay the price or to render the
promised credit, the existence and effect of repregions as to the validity and
enforceability of the [receivable}® It could be said, to put in another way, that i
28 does not govern the proprietary aspects of msggt?*® This is because the proper

law of contract was considered by the working grofighe Convention, when being

drafted, to be an inappropriate governing law fier transfer of property righté’

(2) Law applicableto the relationship between assignee and debtor
As between assignee and debtor, most legal issaesogered by the substantive laws
of the Receivables Convention. There are howewveaiceissues, such as the question
of when a right of set-off is available to the debunder Article 18, or a question
relating to the effect of anti-assignment claugeswhich Articles 9 and 10 do not
apply, that fall within the application of Artic29’s conflict rule$?® The law adopted
in this article is the law that governs the origieantract from which the assigned

receivables arise. This approach is akin to Artiel€?) of the Rome | Regulation.

(3) Law applicableto the proprietary aspect of assignment
The Receivables Convention focuses not only orctimeractual but also the proprietary

aspect of an assignment of receivables. Regartim@roprietary aspect of assignment,

24 UNCITRAL, Receivables Financing: Analytical Commentary on the draft Convention on Assignment of

Receivables in International Trade (A/CN.9/470) para 191; Bazinas, ‘Lowering the Cost of Credit: The
Promise in the Future UNCITRAL Convention on Assignment of Receivables in International Trade’
(n 220) 288.
2 UNCITRAL, Receivables Financing: Analytical Commentary on the draft Convention on Assignment of
Receivables in International Trade (n 224) para 191.
226 ibid; Bazinas, ‘Lowering the Cost of Credit: The Promise in the Future UNCITRAL Convention on
Assignment of Receivables in International Trade’ (n 220) 288; C Walsh, ‘Receivables Financing and the
Conflict of Laws: The UNCITRAL Draft Convention on the Assignment of Receivables in International
Trade’ (2001) 106 Dick L Rev 159, 186—191.
7 UNCITRAL, Receivables Financing: Analytical Commentary on the draft Convention on Assignment of
Receivables in International Trade (n 224) para 191.
222 UNCITRAL, Explanatory note by the UNCITRAL secretariat on the United Nations Convention on the
Assignment of Receivables in International Trade (n 221) para 58.
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there are two content items that will be considerBae first one concerns the law
applicable to the proprietary effects of assignmeither between the parties or against

other third parties. The second one is about tvealaplicable to a priority dispute.

Neither a specific rule nor a clear position existgarding the proprietary aspect of
assignment between assignee and assignor, whiahgigestion of whether and how
assignment transfers property titles or createarggaights over assigned receivables
and what law governs these issues. In a similarneramo special rule is directly
codified for legal issues concerning third-partfeefs of assignment. On this point, it
was commented that such proprietary aspects ara,laoge extent, dealt with in the
various substantive provisions of the Receivablesv@ntion??° As ‘assignment’ is, by
definition, explained as a transfer of propertytie form of receivableS® Also, it has
been considered that the issues relating to theriptary aspects of assignment actually
refer to the law governing a priority isstfé Article 5(g) defines the word ‘priority’ as

follows:

“Priority” means the right of a person in preferemdo the right of another
person and, to the extent relevant for such purposeludes the
determination whether the right is a personal gsraperty right, whether or
not it is a security right for indebtedness or atlodligation and whether
any requirements necessary to render the righte¥e against a competing

claimant have been satisfied.

Considering this definition, the meaning of prigris broad enough to capture the

property rules of transfer and their effectivenefiber inter partiesor against third

229 UNCITRAL, Receivables Financing: Analytical Commentary on the draft Convention on Assignment of

Receivables in International Trade (n 224) para 191.
20 Art 2(a); UNCITRAL, Explanatory note by the UNCITRAL secretariat on the United Nations Convention
on the Assignment of Receivables in International Trade (n 221) para 7.
21 5ee Walsh, ‘Receivables Financing and the Conflict of Laws: The UNCITRAL Draft Convention on the
Assignment of Receivables in International Trade’ (n 226) 188—189.
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parties?*? as well as to govern priority matters. It coveng fuestion of whether a

requirement to vest a property title in the assigrexeivables to the assignee has been
completed and whether the assignment can taketedigainst third parties, i.e. a
creditor or insolvency administrator of the assigand subsequent assignees. Another
consequence resulting from the definition of ptiors that the Convention’s priority
rules also govern the problem of characterisatioanoassignment, i.e. whether it is a
secured transaction and whether the nature ofigfiet in the assigned receivables is

personal or proprietary, insofar as it is relevarthe priority disputé>>

By recognising the priority rules of different léggystems, the priority rules imposed
by the Receivables Convention are not substantivedtate to conflict of law&** The
Convention does not determine priority, it merakgicates which nation’s law will
determine such problemi& These conflict rules are in Articles 22 and ?¥0The
definition of priority serves the purposes of bathicles. The proprietary effects of
assignment, especially when they arise in the gbtiea priority dispute, are subject to
the same law as that governing the priority iSS0&hat is the law of the assignor’s

location, which is defined as the assignor's plaxfe business or his habitual

2 ibid 189.
2 He Sigman and EE Smith, ‘Toward Facilitating Cross-Border Secured Financing and Securitization: An
Analysis of the United Nations Convention on the Assignment of Receivables in International Trade’
(2002) 57 Bus Law 727, 746—747 and 754-755.
2% still, there exist substantive rules on priority disputes in s | of the annex to the Receivables
Convention for states to opt into if they so wish. The optional priority rules are principally based on
registration. See art 42; Akseli, ‘The utility and efficacy of the UN Convention on the Assignment of
Receivables and the Facilitation of Credit’ (n 219) 205-213.
> The reason, as submitted, is because: firstly, the Working Goup drafting the Convention was unable
to agree on a substantive priority rule; and secondly, uncertain impacts on both domestic and
international assignment of receivables would be created if a convention substantive priority rule was
inconsistent with domestic priority rules of some nations. See NB Cohen, ‘Internationalizing the Law of
Secured Credit: Perspectives from the US Experience’ (1999) 20 U Pa J Int'l Econ L 423, 438—-441.
2% Art 30 applies to transactions that are not within the ambit of art 22 due to lack of territorial
connection. See art 26; UNCITRAL, Explanatory note by the UNCITRAL secretariat on the United Nations
Convention on the Assignment of Receivables in International Trade (n 221) para 54; Akseli, ‘The utility
and efficacy of the UN Convention on the Assignment of Receivables and the Facilitation of Credit’
(n 219) 213; R Broude and B Markell, ‘The Priority Provisions of the UNCITRAL Convention on the
Assignment of Receivables in International Trade’ (2002) 11 International Insolvency Review 121.
237 Walsh, ‘Receivables Financing and the Conflict of Laws: The UNCITRAL Draft Convention on the
Assignment of Receivables in International Trade’ (n 226) 189.
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residencé?® Subject to the public policy of a forum and anippty agreement between
assignees, the law of the state where the assignocated shall decide the priority of
the right of the assignee to the assigned receagabVer the right of the competing
claimant?® In this regard, Article 5(m) provides the meanfog‘competing claimant’

including other assignees, a creditor of the assignan insolvency administrator.

4.5.4 UNCITRAL Legislative Guide on Secured Transactions 2007

The UNCITRAL Legislative Guide on Secured Transawi (‘Guide’) was completed
in 2007. Its purpose is to assist states in deuwsjomodern, efficient and effective
secured transaction law harmoniol$fyA functional approach is used to allow the
Guide to encompass all transactions that perforourtg purpose$’’ Although the
main context of the Guide involves substantivesut®nflict of laws is also considered

as a necessary tool to harmonise the laws of sgttamesactions.

Conflict-of-law rules are proclaimed in Chapter Ktloe Guide. For purely contractual
obligations arising from an assignment, it is swg@ that it is appropriate to subject
them to the law chosen by the parties. However, ghaperty aspect of secured
transactions is considered to be outside the doofaine freedom of contract. The law
of the location of the assignor is proposed aspitiecipal conflict rule for creation,
third-party effectiveness and priority of a segurniight over intangible asset& By

way of summary, on the conflict-of-law rules redurig assignments of receivables, the

2% See arts 22 and 30; also art 5(h) for the identification of location.

Arts 22 and 25, respectively; for proceeds of receivables, see art 24.

See G McCormack, Secured Credit and the Harmonisation of Law: The UNCITRAL Experience (Edward
Elgar 2011); G McCormack, ‘Secured transactions law reform, UNCITRAL and the export of foreign legal
models’ in NO Akseli (ed), Availability of Credit and Secured Transactions in a Time of Crisis (CUP 2013).
! Recommendation 8; SV Bazinas, ‘The utility and efficacy of the UNCITRAL Legislative Guide on
Secured Transactions’ in NO Akseli (ed), Availability of Credit and Secured Transactions in a Time of Crisis
(CUP 2013).

2 The Guide, recommendation 208.
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Guide recommends the same approach as that addptedhe Receivables

Conventior?®®

4.6 Summary remarks

Considering conflict-of-law rules for the assignmehreceivables, either applicable in
various jurisdictions or laid down in relevant imtational instruments, as compared in

this chapter, there are four major points thatlmanmemarked on.

Firstly, all conflict-of-law rules are founded ohet basis of two substantive areas of
law: property and contract. Receivables are cligssiis intangible property subject to
property law. An assignment is created by a contib@tween assignor and assignee
according to the substance of contract law. Thenrpairpose of an assignment is to
transfer a proprietary title to receivables, eitbetright or by way of security, from

assignor to assignee. While contractual confliea®f rules govern the contractual side
of assignment, assignment as a transfer of pra@pyigitle brings proprietary conflict-

of-law rules into operation. This principle is apted, especially when the effects of
assignment are seen as being able to constdiga omnesagainst third parties.

Contractual rules are regarded as either unabieampropriate to cover these effects.
This fundamental methodology of the property-casttegpproach can be read from the

conflict-of-law rules imposed by all the sets oifabeing compared.

The property-contract approach, however, leadshéo second point that this thesis
intends to raise. That is such an approach resulischaracterisation problem which is

difficult to solve with certainty. A leading exangpis shown in thdRaiffeisencase.

3 See M Deschamps, ‘Conflict-of-Laws Rules for Security Rights: What Should be the Best Rule?’ in H

Eidenmiller and EM Kieninger, The future of secured credit in Europe (De Gruyter 2008) 292-293;
Bazinas, ‘The utility and efficacy of the UNCITRAL Legislative Guide on Secured Transactions’ (n 240)
159-166.
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While the question was formerly regarded as a petgoly matter, it was decided in this
case that it was a contractual one. Furthermorghadmony in the application of
conflict-of-law rules under the property-contrappeoach also exists among European
countries. This problem cannot be resolved if thenmains a need to draw a line
between contract and property in the assignmergagfivables, despite the fact that it is

a contractual transfer of contractual rights.

The third point concerns the connecting factorscohflict-of-law rules. Via the
property-contract approach, the connecting factwes separated into two categories:
property and contract. These, accordingly, areiegb the proprietary and contractual
issues of assignment. The difficulty is not on ¢tbeatractual side, where the freedom of
parties to choose a governing law is dominant, dmtproprietary issues, i.e. the
effectiveness of assignment against third partresiority disputes. Although the law
of assignment or the law of contract creating theeivables assigned is preferred by
some countries, the law of the assignor’s locatiohabitual residence seems to be the
most favoured choice in the current trend. Theetdttas been adopted by international
instruments as well as the UCC Article 9. It isoatsne of the sound conflict rules

proposed by the BIICL in the context of Europeaispliction.

Finally, there are two different viewpoints thatnche derived from the core legal
foundations and underlying policies between thesuwf Europe, including England,
and those of the United States. Realising thesddnlmel very significant if the law of

the assignor’'s location is to be accepted, for rttminsequences should not be
underestimated. The first aspect is about the iomak and formal approaches used in
the law of secured transactions. From the desitaiy the law of secured transactions
across American states and encompass all typesrsbmal property to be available as
security, the functional approach has been adaptéide UCC Article 9. The scope of

this legislation is thus very broad. It includesy &ind of transaction that intends to
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create or provide for a security interest. Compat@dhe formal approach where
secured transactions are principally divided basedheir form and given name, e.g.
outright sale, mortgage or charge, each transacticubject to a separate set of law.
Adopting the functional approach in a jurisdictimhere the formal approach is well-
established would cause chaos and might be impessiba global scale. ‘It encourages
the disregard of well-entrenched doctrinal leg#fiedence separating different forms of
legal transactiong** No certainty or clarity would likely be reachedthaut further

difficulty via the catch-all approach of Americamttionalisn?*®

Perfection, the third-party effectiveness of assignt and priority rules are another
viewpoint to be considered. Based on the UCC Agtilfiling a financial statement to
an appropriate state’s filing office is the key perfecting a security interest over
receivables, the result of which is to obtain @pright in a ranking problem, according
to the first-to-file rule. Nevertheless, this medhwill only work effectively if the filing
system is formulated in the relevant jurisdictiduticle 9's filing system may work
well in a multi-state context, but not in an int@ional scenario where other
jurisdictions have no compatible filing systemwlill be much more costly if such a
system has to be established and maintained in @ach every single country
universally?*® Set-up costs and operating expenses are inevit#blehis line of
reasoning, Article 9's choice of the assignor’'saien which operates closely with the
filing system is unlikely to lead to uniform resalnh international secured transactions.

Leaving this matter to be decided by conflict aivsawould therefore be much more

244 Bridge, ‘The Scope and Limits of Security Interests’ (n 155) 197.

See Bridge, et al. (n 141) 574, where it has been stated that ‘Functional analysis has not, however,
produced clarity. On the contrary, there is a surprising level of confusion on the very question that a
functionalist definition of “security” was designed to answer, i.e. what is the essence of a security
interest?’.

28 A position supporting this analysis has been made, e.g. by a German scholar and particularly in terms
of German secured transactions law. HJ Lwowski, ‘““Quit” Creation of Security Interests or Filing’ in H
Eidenmiller and EM Kieninger, The future of secured credit in Europe (De Gruyter 2008) 174-179; it is
also an analysis used in the case of a registration requirement. Bridge, ‘The Scope and Limits of Security
Interests’ (n 155) 188; however, for opposition to this opinion, see Sigman, ‘Perfection and Priority of
Security Rights’ (n 163) 157-159.
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appropriate. Attempting to find a better approant enore appropriate conflict-of-law
rules, as seen in the European contekiough a unitary harmonised approach has not

yet been developed — still remains the preferreterto find a more effective solution.
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CHAPTER 5: CONFLICT OF LAWS: AN ANALYSIS

To consider the assignment of receivables as & megehanism of transfer, it basically
entails a triangular relation among assignor, asggnd debtor. Between assignor and
assignee, this is a contractual relationship cdeéte an assignment contract. As the
result of an assignment, receivables originatingmfrthe contractual relationship
between assignor and debtor are transferred t@asbgnee. The legal issues arising
from this triangular relation are categorised astiaxtual, and hence governed by the
conflict-of-law rules for contract. Yet, this is inthe end of the matter. Assignment is
treated as a hybrid of contract and propéBesidesinter partes the assignment has
erga omnesor proprietary effects for the broader public.idtseen as a method of
transferring title to receivables in a similar manto transferring ownership of tangible
property. Other persons outside the triangulattiogiaare also taken into consideration.
By other persons, it means third parties that artetime assignor, assignee or debtor.
They are, for example, subsequent assignees, @reditd insolvency representatives of
the assignor. Legal matters, first described astractual, become the subject of
property. Assignment is thus also regulated by @ryplaw and conflict-of-law rules
for property. As analysed in the previous charites, is the property-contract approach
contemporarily adopted by the conflict of laws tielg to assignment in various
countries and in relevant international instrumémiswever, it is not the methodology

that this thesis proposes.

' A Flessner and H Verhagen, Assignment in European private international law: claims as property and
the European Commission's "Rome | Proposal” (Sellier 2006) 2—4; M Bridge, ‘The proprietary aspects of
assignment and choice of law’ (2009) 125 LQR 671, 677-678; K Zweigert and H Kétz, Introduction to
comparative law (T Weir tr, 3rd rev. edn, Clarendon Press 1998) ch 33.
> See BIICL, ‘Study on the question of the effectiveness of an assighnment or subrogation of a claim
against third parties and the priority of the assigned or subrogated claim over a right of another person’
<http://ec.europa.eu/justice/civil/files/report_assignment_en.pdf> accessed 9 October 2015.
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As advanced in this thesis, an assignment of rabg is, in substance, a transfer of
rights to claim for monetary payment. It is a methehereby rights to payment in
receivables claimable against a debtor or debtewsassigned from an assignor to an
assignee. It serves as a mechanism that providesugports the free flow of this kind
of intangible and marketable assets. Treating itaagansfer of rights, not as a
combination of contract and property, suits it bdst the rights-based approach
proposed by this thesis, assignment is handledr@iogpto its real nature. Assignment
in an international case shall be treated as annational transfer of a right to payment.
Conflict-of-law rules for assignment shall be folated on this foundation, not on the
property-contract mix. As willl be demonstratedifidulties and confusion, especially
involving characterisation, resulting from the datfrules based on the property-

contract approach shall be resolved.

The purpose of this chapter is to reveal the ldgscape, limits and necessity for a
property-contract approach to assignment, as vgetha interaction between property
and contract in conflict of laws. This will alsoveal the strengths and flaws of the
connecting factors of the conflict rules for assmgmt. Another aim is to demonstrate
what the conflict-of-law rules developed by a righbtased approach are. In doing so, the
main methodology will compare and contrast conflitaw rules between those based
on the property-contract approach and those crdatdtie rights-based approach. The
structure of this chapter is therefore divided it main parts. The first analyses the
property-contract approach. The second illustrates rights-based approach, its
application and analysis which are formulated bpgifiypothetical legal questions that
might arise in legal practice. A discussion of tmlerlying principles and reasons for
which the two approaches are established, incluthieg pros and cons, is spread over

both parts. Finally, the chapter ends with a sungro&this study.
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5.1 Property-contract approach

Conflict of laws principally follows on from the gund of substantive law’'s
understanding and classification of legal categdri® problem substantively regarded
as contractual is governed by conflict of laws ¢ontract. A problem substantively
regarded as proprietary is determined by conflictaws for propertyt As a general
notion, receivables — though originating from atcact — are not regarded as merely
contractual rights to payment but also items opprty. The assignment of receivables
— though formed by a contract — is treated as nlyt @ contractual relationship but also
an assignment itselfBy the latter is meant a method for transferringppietary rights

in an intangible thing from assignor to assignéeaswise, a sale contract is to transfer

the ownership of a tangible property from sellebtiyer.

Regarding the conflict-of-law rules regulating anternational assignment of

receivables, the property-contract approach adherdéise notion that assignment is a
hybrid of contract and property. The legal issuesiregy from assignment are

categorised into contract and property. Principathe legal issues concerning the
proprietary effects of assignment between assigmor assignee, the effectiveness of
assignment against third parties and priority peold are classified as proprietary,
whereas other legal issues — such as assignmetracisn the relationship between

assignor and assignee, and the effects of assigragamst a debtor — are classified as

* See TC Hartley, International commercial litigation: text, cases and materials on private international
law (OUP 2009) 504-505; P Rogerson, Collier's conflict of laws (4th edn, CUP 2013) 267-275; Wight v
Eckhardt Marine GmbH [2004] 1 AC 147 (Lord Hoffmann); also M Reimann ‘Comparative Law and
Private International Law’ in M Reimann and R Zimmermann (eds), The Oxford handbook of comparative
law (OUP 2008); FC von Savigny and WA Guthrie, Private International Law. A treatise on the conflict of
laws, and the limits of their operation in respect of place and time (T. & T. Clark 1869).
* Re Hoyles [1911] 1 Ch 179 CA; Macmillan Inc v Bishopsgate Investment Trust plc (No3) [1996] 1 WLR
387; Raiffeisen Zentralbank Osterreich AG v Five Star General Trading LLC [2001] EWCA Civ 68; see also
AV Dicey, L Collins, JHC Morris, Dicey, Morris and Collins on the conflict of laws (15th edn, Sweet &
Maxwell 2012) 1282-1285, 1893—-1897 and 1354-1369.
> TC Hartley, ‘Choice of law regarding the voluntary assignment of contractual obligations under the
Rome | Regulation’ (2011) 60 ICLQ 29, 31; HLE Verhagen and SV Dongen, ‘Cross-border assignments
under Rome I’ (2010) JPIL 1, 2-3.
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contractual. Conflict of laws under this approatitferefore, comprises both property
and contract rules. But first, to make the propedgtract methodology work properly,
an unavoidable problem concerns the charactenmsafithe contractual and proprietary
nature of assignmefitThis is a preliminary matter that needs to beleskbtbefore

considering conflict-of-law rules. The characteima matter is discussed in the
following section. After that, possible conflict-tstw rules for contractual and

proprietary matters are clarified in the secondisec

5.1.1 Characterisation difficulties

Based on the property-contract approach, a prefingimatter that must be decided
before choosing an appropriate choice-of-law rulencerns the problem of
characterisatior. Is a legal matter arising out of an assignmentregfeivables in
question contractual or proprietafyRs observed by Auld LJ iMacmillan Inc v
Bishopsgate Investment Trust Plc (NpS)lving this characterisation problem requires
‘a parallel exercise in classification of the redav rule of law” Once this problem is
decided, the answer will point to an appropriatenflct-of-law rule that will
subsequently lead to an appropriate substantivegiawverning that matter. However,
characterising legal matters flowing from assignmiena consequential difficult}’

While some matters can be characterised clearlygmathers are not straightforward.

On the contractual side, a receivable originatesifa contract. An assignment is also
formed by a contract. The former is a contract leetwcreditor and debtor, the latter is

a contract between assignor and assignee. Substdegal issues arising from these

® An example of a characterisation problem can be seen in Raiffeisen Zentralbank Osterreich AG v Five
Star General Trading LLC [2001] EWCA Civ 68; see also Bridge (n 1).
" Dicey, et al. (n 4) 38-43.
® Bridge (n 1) 681-687.
°[1996] 1 WLR 387, 407.
¥ 5ee Bridge (n 1).
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two contractual relationships are certainly coritrac matters. Thus they will be
governed by the conflict-of-law rules for a contrabigging deeper into these legal

issues, they are as follows:

(a) Assignability of receivables;
(b) Problems concerning a non-assignment clause;
(c) Relationship between creditor (assignor) arutate
(d) The requirements or conditions that a partg tmntract of assignment needs
to fulfil in general in order to make an assignmemritractually effective or
valid in the eyes of the law. This issue can belsutbed into:
(d1) the capacity of parties to contract;
(d2) formation of the contract;
(d3) form of the contract;

(e) Relationship between assignor and assignee.

Other legal issues that can be stated on the acbtnélaside, though some difficulties in

a purely contractual explanation might be found; ar

(f) Relationship between assignee and debtor;

(g) Notice of assignment.

On the proprietary side, receivables are regardedraobject of property in which
proprietary rights reside. An assignment is noy@tontract, but also a way to transfer
property rights in receivables, the consequenceviith is invokable against third
parties. Legal issues resulting from these progmyetspects are categorised not as
contractual but property-related. Legal issuescsiby referred to as proprietary can be

described as follows:

(h) Proprietary transfer between assignor andjassi
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(i) Notice of assignment;
() Third-party effects of assignment or, in otheords, an assignee’s rights
against creditors or insolvency representativab@fssignor;

(k) Priority.

To analyse the property-contract approach, thetouneat this stage is what criteria are
employed to distinguish the legal issues set oav@lnto contractual and proprietary.
As this research examines, while some issues atngliishable others appear

confusing.

It is straightforward and certain that legal issuw@mcerning contractual relations
between parties to the contracts — either for assemt or from which assigned
receivables originates — are categorised as cduélaand so subject to the law of
contract. For the original contract creating thsigrsed receivables, the legal issues
concern questions of (a) assignability of receigap(b) a non-assignment clause, and
(c) relationship between creditor and debtor. Té&gmability of receivables is a legal
matter that assures the legal existence of thaevedades purported to be assigned. It
depends on the law that governs the contract gémgréhem A non-assignment
clause is a contractual clause agreed by partigbetaontract creating the assigned
receivables which is also the contract that impdbkescontractual relations on them.
They are therefore based on the contract of thgreess receivables, hence they are

governed by contract lavd.

! Besides personal contracts, such as employment contracts and contracts involving personal
confidence, where the parties are an essential element, the issue of the assignability of receivables also
involves the public policy of a country. In England, for instance, public salaries or pensions and rights to
payment arising from divorce proceedings cannot be assigned. There is a statutory prohibition or
limitation on assignment. See E Peel and GH Treitel, The law of contract (13th edn, Sweet & Maxwell
2011) 737-738 and 742-743; M Smith, Law of assignment: the creation and transfer of choses in action
(OUP 2007) 314-318 and 337-340; AG Guest, Guest on the law of assignment (Sweet & Maxwell 2012)
147-165.
 For the issue of non-assignment clauses, there exists a range of literature supporting the overriding of
a non-assignment clause, the result of which is to render such contractual prohibition ineffective. See
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In the case of an assignment contract, the legaesinclude questions of general legal
processes and requirements, if any, to make theamregally effective (d). They are
the formation (d2), and form or other formal vatiels (d3) — e.g. writing, notification or
registration — of the assignment contrattThe relationship resulting from the
assignment as between assignor and assigneealspithe result of the contract. These
issues are thus governed by the law of the assighowmtract. An exception which is
generally specified is the capacity of a party itee into a contract (d1). For instance,
under the Rome | Regulation, legal questions inmglstatus or legal capacity are
excluded!* Also, there is no rule regarding personal capagitythe Receivables
Convention. This matter is left to the national ickoof laws:” The reason is because
legal capacity — such as that of a minor to makerdract — is not regarded as a purely
contractual matter, but the legal status of a pef$8uch matter should be determined
by looking at a connecting factor linking to thargon which shall lead to a personal
law, rather than by the law of the contract. Takamgexample from English law, the
capacity of an individual to enter into a contrscgoverned by the law of his domicile
or residence, or the law of the country with whitte contract is most closely

connected, e.g. thiex loci actusor the proper law of the contradtin the case of a

the Factoring Convention, art 6(1); the Receivables Convention, art 9; the UCC art 9, ss 9-406(d) and 9-
408(a); also R Goode, ‘Contractual prohibitions against assignment’ (2009) 3 LMCLQ 300; NO Akseli,
‘Contractual prohibitions on assignment of receivables: an English and UN perspective’ (2009) 7 JBL 650.
Bsees 136(1) of the Property Act, under which a legal assighment must be in writing and a notice of
assignment must be sent to the debtor.
" Arts 1(2)(a) and (f); this is also the case in the Rome Convention, see arts 1(2)(a) and (e); also JJ
Fawcett, JM Carruthers and PM North, Cheshire, North & Fawcett: private international law (14th edn,
OUP 2008) 681-682.
> UNCITRAL, Receivables Financing: Analytical Commentary on the draft Convention on Assignment of
Receivables in International Trade (A/CN.9/470) para 80; SV Bazinas, ‘Lowering the Cost of Credit: The
Promise in the Future UNCITRAL Convention on Assignment of Receivables in International Trade’ (2001)
9 Tul J Int'l & Comp L 259, 288; this is because this matter largely depends on the public policy of a state
and whether a limitation on the capacity of making an assignment of receivables should be imposed or
not. See the Guide, paras 13 and 34-35.
'® Dicey, et al. (n 4) 1866.
7 ibid rule 228; Lee v Abdy (1886) 17 QBD 309, 312; however, it is uncertain which choice of rules is
preferred more by English courts. See e.g. Copper v Cooper (1888) 13 App Cas 88; Bodley Head Ltd v
Flegon [1972] 1 WLR 680; Fawcett, Carruthers and North (n 14) 750-751; Smith (n 11) 609-610;
Rogerson (n 3) 320-321 and 400-401.
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corporation, its capacity is governed both by dastitution, which refers to the law of

the place of incorporation, and by the law of tbartry which governs the contrde.

Assignment also creates a kind of relation betwassignee and debtor as indicated in
(f), though there is no direct contractual contaetween them. While the debtor is a
party to the contract creating the assigned rebkga the assignee can be seen as a
stranger to it. But, as a result of assignmentagsgnee can become a person who has
a right under the original contract between thgioal creditor and debtor. This is the
reason why assignment is regarded as an exceptithe tprivity of contract doctring.
Before an assignment, a debtor holds his contrhotleation to pay his creditor, and
only his creditor. After assignment, the scenasichanged. On one side, the creditor’s
right to payment has been transferred to an assigkea result, the debtor will, subject
to certain conditions, receive a good dischargey dny making payment to the
assigneé® On the other side, the assignee does — possillgruisome requirements —
have the right to force the debtor to make suchmeay?! This is, after all, the main
purpose and outcome of an assignment contract. rélation so created between
assignee and debtor is an effect granted by thefagsignment. This is, of course, not
a contractual kind of relationship as there is wot@act between them. Perhaps a
proprietary explanation is more plausible in tresitext. From a property viewpoint, an
effect of assignment is to transfer the ownershiprexeivables from assignor to
assignee (h§? This is why the rights of an assignee can go beyotypical contractual

reason and against a debtor subject to the assigoetvables. Despite this explanation,

18 Dicey, et al. (n 4) rule 175; Rogerson (n 3) 320.
' Bridge (n 1) 681; J Chitty and H Beale, Chitty on contracts (30th edn, Sweet & Maxwell: Thomson
Reuters 2008) paras 18-003 and 18-077; RM Merkin, Privity of contract: the impact of the Contracts
(Rights of Third Parties) Act 1999 (LLP 2000) 21 and 39-41.
%% smith (n 11) 362—363; Warner Bros Records Inc v Rollgreen Ltd [1976] QB 430; Stocks v Dobson (1853)
4 ER 411.
*1 G Tolhurst, The assignment of contractual rights (Hart 2006) 391 and 397; Guest (n 11) 61-62 and 97;
Peel and Treitel (n 11) 712.
22 AP Bell, Modern law of personal property in England and Ireland (Butterworths 1989) 4-5.
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there exist conflicts in the methodology of the lafvassignment under the property-
contract approach. This is because the true nafuezeivables as well as assignment is
contractual generating and transferring contraatighits to payment in the receivables
assigned? They do not have any proprietary character. thésefore not correct to see,
or better to explain, them otherwise. If receivableally are treated as property, then
assigning them from one party to another would Itesua proprietary transfer from
transferer to transferee. Between assignor andgrassi such proprietary transfer
resulting from an assignment contract would havinefcharacter property. This should
be governed not by contractual rules but by préog@mneones. In spite of this basic
background, the proprietary effect of assignmemiveen assignor and assignee is not
currently regulated by thiex situsof the assigned receivables or any conflict rutes f
property?* In the European context, it is, by contrast, goedr by the law of the
assignment contract. An example for this is inRoene | Regulation, Article 14(1) and
recital 38”>under which the law of assignment shall apply t® phoperty aspects of

assignment as between assignor and assignee.

When it comes to the issue of a notice of assigmntbe underlying reasons of the
property-contract approach are less clear. As cstateder headings (g) and (i),
explanations exist in terms of both contractual praprietary perspectivés Giving a

debtor notice is the way to bring the debtor irte effectual result of the assignment.

Contractually, its purpose is to tell the debtaatthe will only be able to get a good

> WW Cook, ‘The Alienability of Choses in Action’ (1916) 29 Harv L Rev 816, 819.
* See M Moshinsky, ‘The assignment of debts in the conflict of laws’ (1992) 108 LQR 591, 624, where it
was suggested that ‘the lex situs of a debt should in general govern the transfer of property in a debt
between the assignor and the assignee’.
> “In the context of voluntary assignment, the term ‘relationship’ should make it clear that Article 14(1)
also applies to the property aspects of an assignment, as between assignor and assignee, in legal orders
where such aspects are treated separately from the aspects under the law of obligations...”.
*® Bridge (n 1) 688-689.
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discharge by making a payment to the assighédter receiving notice, the debtor
must account to the assignee. ‘He cannot deal sistamtly with the assigned interest,
for instance by making payment to the assigfidlf’he does pay the assignor he does
so at his peril, since he must pay again to thigase?® This is the contractual result of
a notice. However, if the purpose of the noticeunegment is to establish that ‘the
[receivable] assigned no longer falls with the ipadbny of the assignor®® or to
announce to the world at large that the receivédile within the proprietary power of
the assignee, this will support the proprietaryrabter of the notice of assignment. In
Dearle v Hall** it was remarked that notice is necessary to pedaitle, the result of
which is to give complete rights remanderga omnegffects against the world. But, it
has also been stated that notice is not alwaysseapeif the assignee is willing to trust
his contractual relationship with the assigridrConsidering also the Receivables
Convention, a legal rule on notification is not quetted, nor is a link to either a
contractual or a proprietary explanation givérnThus far, it is uncertain what the

purpose of naotification really is under the progearbntract approach.

Regarding the other two issues, the third-parteaiveness of assignment (j) and
priority (k), they are classified as proprietaryeets of assignment. The foundation of
this is that it is possible for an assignee to kevdnis rights under an assignment
contract against other third parties, i.e. crediwirthe assignor and liquidators or other
insolvency representatives of the assignor. Théractual sphere is principally limited

only to relationships among parties to a contracpersons who agreed to it. Once a

%7 Stocks v Dobson (1853) 4 ER 411, Brice v Bannister (1878) 3 QBD 569; Walter & Sullivan Ltd v J Murphy
& Son Ltd [1955] 2 QB 584, 588; Deposit Protection Board v Dalia [1994] 2 AC 367, 381; Smith (n 11) 362-
363.
*® Deposit Protection Board v Dalia [1994] 2 AC 367, 381 (Simon Brown LJ).
*° Walter & Sullivan Ltd vJ Murphy & Son Ltd [1955] 2 QB 584, 588.
*® Bridge (n 1) 689.
31 (1828) 3 Russ 1, 23-24 (Plumer MR).
* ibid 24.
3 sV Bazinas, ‘Key Policy Issues of the United Nations Convention on the Assignment of Receivables in
International Trade’ (2003) 11 Tul J Int'l & Comp L 275, 284-285.
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legal action can affect other third persons, suffece cannot be categorised as
contractual. It is, by contrast, @amga omneof the proprietary feature by which the
public have to respect an owner’s proprietary rigkt ownership, in the thin. This is
also to protect the owner’s interest in that thingther persons attempt to override it. In
a case where the same receivables have been aksigme than once, an assignee can
also assert his rights to compete with other asgignThis is a priority dispute, the
outcome of which substantively depends on the egple priority rule. Take for
example the leading decision Dearle v Hall* the priority of competing assignments
was determined by the date upon which notice ofgastgent of receivables was
received by the debtor, and not by the principlérst in time is first in right and rank.
The underlying reason for this is because a nati@@ssignment is required to complete
the property title of an assignee in a receivabldchv is intangible. By way of
comparison, it is equivalent to taking possessiom tangible properts® If the assignee
fails to give such notice, his right is not perégttagainst a subsequent assignee who
does not know of the prior assignment but does gmiice of his assignment to the

debtor. The notice thus performs a proprietary fimmcand so is a priority factor.

5.1.2 Possible conflict-of-law rules

The property-contract approach ascertains thatiatveof assignment is a legal area
where contract and property collide with and alseade each other. Rather, it makes
this complex area of law far more complicated aswilig a clear line between them is
not easy. This complication arises not only in ¢batext of substantive law, but also in

conflict of laws. According to the legal characsation, a legal issue flowing from an

** See Dearle v Hall (1828) 3 Russ 1; Bell (n 22) 4-5; Bridge (n 1); J Perkins, ‘Proprietary issues arising
from the assignment of debts: a new rule?’ (2010) 6 JIBFL 333.
» (1828) 3 Russ 1; see also J de Lacy, ‘Reflections on the Ambit of the Rule in Dearle v. Hall and the
Priority of Personal Property Assignments-Part One’ (1999) 28 Anglo-Am L Rev. 87.
*® Dearle v Hall (1828) 3 Russ 1, 2224 (Plumer MR).
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assignment of receivables is governed by eitheflicoof laws for contract or conflict
of laws for property. In this section, the confladtlaw rules based on the property-
contract approach is criticised. Initially, thefah@ilty is not in the contractual but the

proprietary aspects of assignment.

(1) Contractual matters
Regarding contractual matteesther arising from a contract of assignment oplawng
a contract creating receivables assigned, theylemse troublesome. Principally, they
shall be decided by reference to the law of theérech The doctrine of party autonomy
is widely and firmly established in this contexthel law chosen by the contracting
parties is recognised by law and enforceable byowartchearing a dispute over a
contract. In the case of an assignment contraidt tite law of assignment. Examples of
this rule can be extracted from various sourcesarfflict of laws for contract, in
general. It applies of course to assignment, itiqadar. The Rome | Regulation, Article
14(1), indicates that the law that applies to tbeti@act between assignor and assignee
shall govern the relationship between them. To fivat applicable law, Article 3, under
which the applicability of freedom of choice is gamteed, must be consulted.
According to this rule, a contract for the assigntra receivables shall be governed by
the law chosen by the parties to it. Under the Rabdées Convention, the same
principle is imposed by Article 28. The mutual rigland obligations of assignor and
assignee arising from their agreement are govebgetie law chosen by them. From a
national perspective, both the United States armgldad affirm the parties’ freedom to
choose a law governing their contract. They capaetsvely be found in Section 1-301
of the UCC and Dicey, Morris and Collins on thepeplaw of contract’ The English
proper law of contract is a conflict of laws’ fundantal principle by which the parties

to an assignment contract are entitled to decidarmhselect what law is to apply. The

*" Dicey, et al. (n 4) 1777-1779 and rule 222.
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selected law shall be applicable, provided thenitd@ to choose such law Imna fide
and legaf® Subject to Section 1-301 of the UCC, parties tonégrnational assignment
contract are able to choose a governing law, nbstanding whether the assignment

relates to the state or country of the law chogarot

Limitations or exceptions to the party-autonomynpiple should also be mentioned.
They are typically based on a country’s generallipytolicy and, if any, legislation.
According to the Rome | Regulation, the non-derdgalrovisions of a country —
previously called ‘mandatory rules’ in the Rome @emtior?® — will apply if all the
relevant elements are located in that coufftiy. a case where all relevant elements are
located in a member state, the parties’ choiceawfdoes not affect the application of
provisions of European Community law which cannat Herogated from by
agreement! It has also been declared in the English caseathattention of the parties
to select a law of contract can be affirmativetifere is no reason for avoiding the
choice on the ground of public polic} Also, under the UCC, the choice of law is
ineffective if the application of that law would lsentrary to a fundamental policy of
the state or country whose law, according to thatddnStates’ conflict-of-laws

principles, would govern in the absence of suchiagi

(2) Proprietary matters
To choose an appropriate conflict-of-law rule fopraprietary mattearising from an
assignment of receivables is much more complicéteah for the contractual kind.

Various connecting factors rooted in the propedgtcact approach are submitted.

% ibid 1798-1801; see Vita Food Products Inc v Unus Shipping Co Ltd [1939] AC 277, 299; Whitworth
Street Estates (Manchester) Ltd v James Miller and Partners Ltd [1970] AC 583, 603; R v International
Trustee [1937] AC 500, 529; also BRAW Wright, Legal Essays and Addresses (The University Press 1939)
164.
%% Art 3(3); Dicey, et al. (n 4) 1801-1802 and rule 224.
“® Art 3(3); Rogerson (n 3) 306-307.
L Art 3(4); Rogerson (n 3) 307.
* Vita Food Products Inc v Unus Shipping Co Ltd [1939] AC 277, 290 (Lord Wright); Dicey, et al. (n 4) rule
224
* The UCC art 9, ss 1-301 (f), (d) and (g).
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Various conflict-of-law rules are proposed. Debatchoices and conflicting reasons
appears to be unavoidable. In this research, #reréve connecting factors that will be
analysed. These as#tusof receivablesdebtor’s location, assignor’s location, assigned
claim, and assignment contract. Academically, some choices hgained support
whereas others have been ignoteBespite such controversy, some of them have been

seen in current application in some jurisdictihs.

(2.1) Law ofsitusof receivables

Having been regarded as property, a connectingrfactmmonly used for a tangible
thing has found its way into use for an intangithlang. This connecting factor is the
situsor physical location of a property. It is formeslamain choice of conflict-of-law
rules for a tangible property — either movable mmiovable. As an intangible is
categorised as movable property for the purposmwfiict of laws, such a conflict rule
is subsequently extended to apply to intangiblagi including receivablé§ The lex

situs or the law of a country where a receivable isat#uhas been employed in
traditional English conflict of laws as a governitey for proprietary matters of
assignment’ To find the law of a country where a receivabléoisated, a preliminary
issue is to find the location of a receivable desphe fact, in reality, no physical
location exists'® Once the receivable can be placed in one coutitgt, country’s

substantive law can become the applicable law.

This methodology might seem reasonable if one densithat it is based on the ground
that an intangible thing should be subject to #®es connecting factors and choice-of-

law rules as those governing tangible things. Tdteomale for applyindex situsto

* See BIICL (n 2) part 5.3.
* See ibid part 4.
e Dicey, et al. (n 4) 1282 and 1287, respectively; and BIICL (n 2) part 4.4.L.
47 Dicey, et al. (n 4) rules 128-129; BIICL (n 2) 337; Rogerson (n 3) 398-399 and 404; Moshinsky (n 24).
*® See Lee v Abdy (1886) 17 QBD 309, 312.
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intangible things is the claim that ‘tlsitusis an objective and easily ascertainafle’.
Third parties might reasonably find it and be atdleascertain who has the title of a
property. Plus, ‘the country dfitus has control over the property and a judgment in
conflict with thelex sitts will often be ineffective®® This is convincing if the property
with which it is dealing is land or some other tidahg kind as thesitusis attached to the
place where it has its actual physical existencg, BB terms of receivables, ‘there is no
universal agreement on where a receivable is Idtatdo find thesitus of receivables

is thus not so easily ascertainable.

Lex situsis strikingly incompatible with the true nature refceivables. Unlike tangible
objects, receivables have no actual physical extsteand hence no physical location
that one can look for. In fact, they are intangibights to payment which are rights
personamThey are rights against persons who are debtgresition. Searching for the
location of a receivable depends upon an assumptiomhere it could likely stand.
Because there is no physical locality, whenléxesitusis referred to by implication, in
the end, it does not direct to any location of @neable but instead to the location of a
person, the debtor. Under English common law, testant posed in rule 129(1) of
Dicey, Morris and Collins on the conflict of laws that ‘choses in action generally are
situate in the country where they are properly vecable or can be enforcetf By this,

in the case of a receivable, it means the countngres the debtor residé3This
foundation does not match thex situsrule applying to a tangible property where its
location depends on where the property itselftisase. The real methodology involves,

by contrast, using one connecting factor to leadnother one. The former lisx situs

* Dicey, et al. (n 4) 1287.
*%ibid.
>t UNCITRAL, Receivables Financing: Analytical Commentary on the draft Convention on Assignment of
Receivables in International Trade (Addendum) (A/CN.9/489/Add.1) para 30.
> Dicey, et al. (n 4) 1286, cited New York life Insurance Co v Public Trustee [1924] 2 Ch 101, 109; Alloway
v Phillips [1980] 1 WLR 888; Kwok Chi Leung Karl v Commissioner of Estate Duty [1988] STC 728; see also
Rogerson (n 3) 398—399.
> Dicey, et al. (n 4) 1288.
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and the latter is the location of debtor. Strigheaking, this is not a location, even in an
artificial way, of a receivable. It is, in factp&rsonal factor of a debtor. For the reasons
of recovery and enforcement of a receivable, thaughimportant but it does not really
concern thesitusof the receivable. It concerns rather the debtioo Wwas an obligatory
duty to pay. Adopting theitusas a conflict-of-law rule has therefore been aber®d
‘illogical, unnecessary and misleading®. Furthermore, finding the location of
receivables in practice is not always easy, pddrbuin the cases of assignments of
future receivables and bulk assignments. In theéoy thelex situsis unidentifiable as
the receivables do not yet exist. In the latternyniaws based on tHex situsof each
receivable are constituted and this results in deriy of the transaction if the assignee
needs to comply with them &fi.The reasons fdiex situsare therefore unconvincing

and impractical in this context.

(2.2) Law of the debtor’s location

The location of a debtor subjected to an assigeeéivable is another connecting factor
which has been used in dealing with an internatiaasignment of receivables. Besides
being based olex situss terminology, it is also a distinctive connectitagtor by itself.

In English common law, the debtor’s location isoaftict-of-law rule that has resulted
from an explanation of th&ex situsof the receivable. According to rule 129(1) of
Dicey, Morris and Collins, a receivable is supposedituate in the country where the
debtor resides. This location is considered to pee where the receivable is properly
recoverable or can be enforced, since it is thehergv the courts generally have

jurisdiction over the debtor, and the creditor daming a legal action to enforce

*p Rogerson, ‘The Situs of Debts in the Conflict of Laws: Illogical, Unnecessary and Misleading’ (1990)
49 CLJ 441; see also Section 4.2.2(3).
>> NO Akseli, ‘The utility and efficacy of the UN Convention on the Assignment of Receivables and the
Facilitation of Credit’ in NO Akseli (ed), Availability of Credit and Secured Transactions in a Time of Crisis
(CUP 2013) 206.
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payment® However, this rationality has no connection with tocation of a receivable.
On the contrary, it is directed to the locationpefson who is a debtor. This is the real
underlying logic for which the debtor’'s residencashbeen chosen as tl#us of
receivable. An explanation was given @ommissioner of Stamps v Hop&
[receivable], being merely a chose in action — nyateebe recovered from the debtor
and nothing more — could have no other local extstethan the personal residence of
the debtor, where assets to satisfy it would presynbe’>” The law of the debtor's

location is thus not a connecting factor basedhesitusof a thing, but of a person.

Some difficulties also follow this personal conmegtfactor. The debtor’s location may
not always be easily ascertainable, particularlhentime of modern business activities
where a commercial debtor tends to have more tim@nptace of business. In a case
where a debtor has residences in more than ondrgpanproblem is which place will
serve as his actual location. The rule of debttwtsition needs to be clarified at this
point. For example, under English law, a receivabgtus in this circumstance is
decided as the place where the receivable woulgd@ in the ordinary course of
business® Moreover, this rule must be supplemented if thbtaleis a corporation
conducting businesses by having branches in mangtges. For instance, in the case

of a bank account held by a transnational bankd#éwesions of the English courts have

*® This is an assumption based on the judicial power theory that might not always be true. A court may
have jurisdiction over a debtor on many grounds, such as a choice of court agreement or in a case of
contract the court of the place of performance, notwithstanding the residence of the debtor. See Kwok v
Estate Duty Commissioners [1988] 1 WLR 1037 (Lord Oliver); Rogerson, ‘The Situs of Debts in the Conflict
of Laws: lllogical, Unnecessary and Misleading’ (n 54) 443-444, where it was pointed out that the
receivable will be located at the residence of the debtor if he has only one place of residence, regardless
of where else the receivable is expressed to be payable or enforceable.
> [1891] AC 476, 481 (Lord Fields); see also Rogerson, ‘The Situs of Debts in the Conflict of Laws:
Illogical, Unnecessary and Misleading’ (n 54) 442—-443.
>% Kwok Chi Leung Karl v Commissioner of Estate Duty [1988] STC 728; see Rogerson, Collier's conflict of
laws (n 3) 399.
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been that thesitus of the account locates at the bank’s branch wiiaeeaccount is

held>®

Another difficulty of the debtor’s location andx situsthat also leads to the same
indication — the residence of the debtor — is thdebtor’s residence can change, from
time to time, from country to country. It moves hithe debtor. It is subject to the
debtor's decision alone, and hence is unpredictfeirther criteria are needed in
order to determine which location is the decisivee.oThis has to be decided at a
particular point in time, and perhaps every timaligpute arises over a particular

receivable and debtor. Further complications as& eonsequence, added.

Moreover, the reasons why a debtor’s location issmered to be a place where a
receivable can be recoverable or enforceable nmghalways be well-established. This
is because a debtor’s residence is also the plheearhis assets are might not always be
true. It is only a plausible assumption. The plabere a debtor’'s assets are situated can
be different from the debtor’s residence. Therehhigxist a situation that the debtor
either has no assets in his country of residenchasrmany assets elsewhere. In a
situation where a debtor resides in one countryhimiproperty is in another, bringing a
legal action before a court of the former might goarantee that a receivable will be
recovered or a judgment can be enforced. Withoytpaoperty in the country of the
debtor’s residence, enforcing such payment in ¢bantry seems unlikely to be useful
since the creditor is unlikely to get any proceredthe end. In a case where a debtor’s
assets are away from his residence, there is narefon of why the place of assets is
not submitted as thsitus of the receivable or the debtor’s location, altjlout is here

where the receivable could be payable. Besidegceivable may be enforceable in

* R v Lovitt [1912] AC 212; Re Russian Bank for Foreign Trade [1924] 2 Ch 101; Rossano v

Manufacturers’ Life Insurance Co. [1963] 2 QB 352.

60 Rogerson, Collier's conflict of laws (n 3) 399.
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many places if the debtor has companies which es&ent in many countriéd.

Specifying the debtor’s location by reason of ecéonent is therefore not so persuasive.

As recently noted by the BIICL, the residence afedtor is no longer a viable option
for the connecting factor for proprietary effect$ ioternational assignments of
receivable$? In contrast, it has been submitted that three ectimg factors — law of

assignor’s location, law of assigned claim, and ¢tdwassignment — are viable solutions.

They will be analysed accordingly.

(2.3) Law of assignor’s location

This is a connecting factor which has been consdiéy some scholars to be the best
solution for the cross-border assignment of redsass” It also gained majority support
from European delegations and was incorporated tihéo European Commission’s
proposal for the Rome | Regulation, drafted in 28f0&dditionally, this factor has been
adopted as the conflict-of-law rule for the proparg effects of assignment, both by the
Receivables Convention and the Guit&o far, the assignor’s location seems to be the
most popular choice for the proprietary aspect ssfignment® But it has also been
criticised as being ‘the worst possible solutiom feceivables based cross-border

transactions®’

*!ibid.

2 FG Alférez, ‘Assignment of claims in the Rome | Regulation: Article 14’ in F Ferrari and S Leible, Rome |

Regulation: The Law Applicable to Contractual Obligations in Europe (Sellier 2009) 245-246; BIICL (n 2)

384, where it has been stated that in addition to the law of the debtor’s location, the law of the place of

assignment and the law of forum are regarded as non-viable options.

® Hc Sigman and EM Kieninger, Cross-Border Security over Receivables (Sellier 2009) 60; see also

Flessner and Verhagen (n 1) ch IV.

o Proposed art 13(3).

6 Respectively, arts 22 and 30 and recommendation 208.

® See also Moshinsky (n 24); THD Struycken, ‘The proprietary aspects of international assignment of

debts and the Rome Convention, Article 12’ (1998) 3 LMCLQ 345; R Fentiman, ‘Assignment and Rome |:

towards a principled solution’ (2010) 4 LFMR 405; NO Akseli, International secured transactions law:

facilitation of credit and international conventions and instruments (Routledge 2011) ch 8.

%’ Flessner and Verhagen (n 1) 19; see also R Verhagen, ‘A new conflict rule for securitization and other

cross-border assignments: a potential threat from Europe’ Institute for Law and Finance, Johann

Wolfgang, Goethe-Universitat, Frankfurt, Working Paper 04/2006, 3; P van der Grinten, ‘Article 14 Rome

I: A Political Perspective’ in R Westrik and J van der Weide, Party autonomy in international property law
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The location of an assignor, who is a creditor sdigned claims, is — as has been
claimed — easily visibl& It can be determined by all third parties. Anyriteental

effects on them are unlikely to be manipulated astips to an assignment. Having said
that, if this reason is only a convincing one,sitalong the same lines as the law of
debtor’'s residence. A choice between a debtor'ationc and an assignor’s location

could not be made.

In terms of the assignment of bulk receivables, dheice of an assignor’s location

seems to have some advantajdspoints to a single law for all receivables poned

to be assigned. It suits financiers for whom mmmecessary to examine each individual
receivable. By leading to a single law, this conimgcfactor is also able to solve a
priority dispute straightforwardly. It depends dplen the location of the assignor,

regardless of the law of each assignment whichgiiytdeads to a different substantive
law. The result is legal certainty and predictépifor relevant people. This is a good
resolution and a solid outcome. Additionally, fbetassignment of future receivables
where other connecting factors such as the lavesifjaed receivables cannot be known
at the time of a contract for assignment, the l&he assignor’s location can be well
ascertained. With this merit, the law of the assignlocation is therefore, in terms of

financial practice, the one most favoured by thetdiang industry’® This is because it

brings an assignor’s portfolio of receivables ovisyddifferent debtors, each of which

(Sellier 2011) 145-163; FMLC, Issue 121: Legal Assessment of the Conversion of the Rome convention to
a Community Instrument and the Provisions of the proposed Rome | Regulations (Financial Markets Law
Committee, April 2006); FMLC, Issue 121: Suggestions for Amendments to Articles 7 and 13 (Financial
Markets Law Committee, October 2006); FMLC, Issue 137: Response to the November 2009 Ministry of
Justice Discussion Paper on the effectiveness of an assignment or subrogation of a claim against third
parties (Financial Markets Law Committee, March 2010).
%8 Sigman and Kieninger (n 63) 60-61.
69 Akseli, International secured transactions law: facilitation of credit and international conventions and
instruments (n 66) 258; Sigman and Kieninger (n 63) 61; Fentiman (n 66) 409; Alférez (n 62) 238-242;
BIICL (n 2) 394-396.
7 Hartley, ‘Choice of law regarding the voluntary assignment of contractual obligations under the Rome
| Regulation’ (n 5) 51-52; BIICL (n 2) 394; see also F Salinger, ‘International factoring and conflicts of law’
(2007) 1 LFMR 7.
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might have its own applicable law, into a singlestsyn of law’* This choice also
responds to the need of a factor to know in advdhedaw that shall determine the
effectiveness of his rights against debtors ancerothird persons, and the priority

problem between him and other assigriées.

Nevertheless, trying to specify the physical lomatf an assignor has some drawbacks.
It might not be easily visible in every case. Thdsawbacks are comparable to those
that apply to a debtor’s residence. The term ‘locatheeds more clarity. Based on the
Receivables Convention, for instance, the rulesidentifying a person’s location are
defined in Article 5(h). The general rule is thgtexson is located in the country where
he has his place of business. If there is more dmnplace, the central administration
shall be referred t& If a person does not have a place of businessrereée shall be
made to the habitual residence of that person.nianing of ‘location’ stated in the
Guide is also in this mannéf.Whatever definition is specified, either a plade o
business or a habitual residence, it is howeverjestibto an assignor's self-
determination. It can be changed as time goes byim& factor must therefore be
imposed in order to decide what is an assignocation at the relevant material point
in time of each assignment. Another problem arif@s assignor has more than one
place of residence, business or branch. Which phatiebe the ultimate choice, and
under what rules? Uncertainty still underpins tpeli@ation of an assignor’s location

since it largely depends upon the factual situadib@ach individual assignor.

) perkins, ‘A question of priorities: choice of law and proprietary aspects of the assignment of debts’
(2008) 2 LFMR 238, 239-240; Perkins, ‘Proprietary issues arising from the assignment of debts: a new
rule?’ (n 34) 335.

72 see Salinger (n 70), where Cofacredit SA v Clive Morris & Mora UK Ltd (In Liquidation) [2006] EWHC
363 is provided as an example of this concern.

& By the central administration is meant, in other terms, the principal place of business or the main
centre of interests. UNCITRAL, Explanatory note by the UNCITRAL secretariat on the United Nations
Convention on the Assignment of Receivables in International Trade (UN Publication 2004) para 19.

" Recommendation 219.
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Considering this choice further, if the law of th&signor’s location were to be adopted,
for example, according to the original proposaltltd Rome | Regulation, it would
mean that the third connecting factor hinges omllégsues arising from assignmént.
And more connecting factors means further compbeoat The difficulties of
characterisation for those legal issues and eadrfavill unavoidably be additional.
And this will increase the transaction costs, héhisean unpleasant optidA.The result

of such disadvantages, perhaps equal to the adyemtes that the law of assignor’s
location did not secure its place in the final tektthe Rome | Regulation. Also, the
Receivables Convention which upholds this confiité has not as yet, according to its

present status, come into force.

(2.4) Law of assigned receivables

Assignment is a method of transferring from assignassignee receivables which are
claims against a debtor. These claims originaten faocontractual relationship between
assignor and debtor. If there are no such contahctaims, there can be no assignment.
The law governing the contract creating assigneeivables, or the law of assigned
claims, will have a vital role to play in the trgular relations between assignor,
assignee and debtor. It is this law that givestistthe object of the assignment. There
is a strong theoretical ground for adopting thigk las a primary connecting factor.
Some concrete evidence can also be seen. Unddkaime | Regulation, the law of
assigned receivables is already the law goverréggllissues between assignee and

debtor’® It has also been supported by the Financial Markatv Committee (‘FMLC’)

7> See Section 4.3.3.
’® Alférez (n 62) 242-243; Verhagen (n 67) 8-9; A Dickinson, ‘The Law Applicable To Contracts —
Uncertainty On The Horizon?’ (2006) 21 JIBFL 171; BIICL (n 2) 396—398.
7 <http://www.uncitral.org/uncitral/en/uncitral_texts/security/2001Convention_receivables_status.
html> accessed 9 October 2015.
78 Art 14(2).
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and the United Kingdom to govern proprietary effeat assignmenlt This choice was
also adopted by the Supreme Court of Germany whemdithg cases involving a
proprietary effect of assignment and a priority pdi® between successive

assignment&

On the positive sid& the law of assigned receivables is consistent thighprinciple of
party autonomy. It upholds the freedom of parteshoose an applicable law for the
effectiveness of an assignment against third mar#es this is also the law of the
underlying contract regulating the debtor’'s obligas, using it to govern proprietary
effects of assignment will not hinder the debtbother conflict rules — e.g. the law of
the assignor’s habitual residence — are to be eghmtistead, the debtor’s legal position
under the original contract might not be propengtected. Additionally, the law of
assigned claims gives the debtor the capacity mwvkwith certainty who owns the
receivables and whom he has to pay to get a gosmhalige. The principle of debtor
protection is the core argument made by the FML@riher to reject the law of the
assignor’s habitual residence, and to supportatveof the assigned claifi Still, as far
as the Rome | Regulation is concerned, this argurh@s been contested as an
exaggerated orf€.This is because the debtor receives such protettjothe rule in
Article 14(2) under which the debtor’s obligationacluding how to discharge the
receivables, shall be decided by the law govertinoge obligations. However, if this
connecting factor is to be accepted, it must cpoed with Article 14(2). A good result

is that legal issues concerning either the dehtdiniod parties would be under the same

”® See FMLC, Issuel21: Legal Assessment of the Conversion of the Rome convention to a Community
Instrument and the Provisions of the proposed Rome | Regulations (n 67); FMLC, Issuel121: Suggestions
for Amendments to Articles 7 and 13 (n 67); Bridge (n 1) 673—675; van der Grinten (n 67).
% see Section 4.3.2; L Steffens, ‘The New Rule on the Assignment of Rights in Rome | — The Solution to
All Our Proprietary Problems? Determination of the Conflict of Laws Rule in Respect of the Proprietary
Aspects of Assignment’ (2006) 14 ERPL 543, 555-561.
8t FMLC, Issue 121: Legal Assessment of the Conversion of the Rome convention to a Community
Instrument and the Provisions of the proposed Rome | Regulations (n 67) 20-21; Alférez (n 62) 244; BIICL
(n 2) 390-391.
82 EMLC, Issuel21: Suggestions for Amendments to Articles 7 and 13 (n 67) 5—6.
% Bridge (n 1) 674-675.
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law and the problem of characterisation would b@idged. Furthermore, unlike
choosing one’s location as a connecting factor, |ée of receivables is unlikely to

change® It does not solely depend on, for instance, aiyasss decision.

From a practical perspective, unlike the factorsegtor, the law of assigned claims is
preferred by the securitisation indusiryAlthough these two types of financial business
mainly focus on bulk assignments of receivablesrehexist some significant
differences between thefi.As opposed to factorintf, doing due diligence on the
assigned receivables under the applicable law di e@alividual receivable is necessary
for securitisation. Its purpose is to consider abthin an appropriate credit rating for
securities subsequently isstidNot doing so would adversely impact on such rating
Adding the law of the assignor’s location would dddher costs to securitisation, for it
requires another legal investigation based on lis® Moreover, if the assignor's
location were enforced, in cases where the assignanges his place of business or
habitual residence, this ‘would make it impossibdegive the kind of clean legal
opinions on which the rating of the issued se@sitlepends® The law applicable to

the receivables is therefore a better option here.

The law of assigned receivables has, neverthedesse negative aspectsPerhaps, the

biggest flaw is its inappropriateness for factonmgrkets where a bundle of receivables

¥ BIICL (n 2) 390
& Hartley, ‘Choice of law regarding the voluntary assignment of contractual obligations under the Rome
| Regulation’ (n 5) 51-52; BIICL (n 2) 388—391.
86 Perkins, ‘A question of priorities: choice of law and proprietary aspects of the assignment of debts’
(n 71) 241-242.
¥ An explanation from the factoring industry is that ‘assignees or factors are usually willing to do [their
business] without due diligence on the underlying receivables. They account for this by discounting the
receivables as collateral to spread the risk.” ibid 241-242.
% See also P Wood, Law and practice of international finance (University edn, Sweet & Maxwell 2008)
chs 28-29; J Benjamin, Financial law (OUP 2007) ch 18.
8 Perkins, ‘A question of priorities: choice of law and proprietary aspects of the assignment of debts’
(n 71) 241-242.
*ibid 241.
1 Alférez (n 62) 244-245; Akseli, International secured transactions law: facilitation of credit and
international conventions and instruments (n 66) 263-265; BIICL (n 2) 391-393.
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is assigned. Each one of them might be governea lofjfferent law. Finding and
applying each individual law for every single re@kle would be impractical and
perhaps unfeasible. Another drawback of this ch@cthat it is not suitable for the
assignment of a future receivable. In this cases & receivable that is expected to be
generated by a contract that has not yet been wided! The applicable law is thus
indeterminable until the receivable purported taabsigned comes into existence. Until

that time, this connecting factor will cause legatertainty.

From a third party’s viewpoint, there is a furthdebate that must be entered into.
Although the law of assigned receivables is moablstin character than that of the
assignor’s location, this does not mean that inoae changed. It has been remarked
that the parties to assigned receivables can crarabehange the applicable 1&WThis
would render third parties subject to the choiceslenby contracting parties, which they
cannot control. It might have an adverse effecttmir rights®> However, this is again
an arguable point. And it is not only the law o$igaed claims that faces this kind of
problem. It can also occur if the location of thesignor is applied. The fundamental
ground is because the assignor’s location is noygdaumped by the freedom to
choose a location or an establishment — by thiee#ins either a habitual residence or a
place of busines¥.Broadly speaking, anything can change over tinfee &rgument

that third parties would be prejudiced by changhis neither decisive nor convincing.

% ibid 392-393.
* The Rome | Regulation solves this concern by stating in art 3(2) that any change in the law to be
applied that is made after the conclusion of the contract shall not adversely affect the rights of third
parties.
** Freedom of establishment is guaranteed by art 49 of the Consolidated Versions of the Treaty on
European Union and the Treaty on the Functioning of the European Union; see R Schiitze, An
Introduction to European Law (2nd edn, CUP 2015) 279-283; Poz, ‘Rechtskeuze in het international
zakenrecht’ Nederlands International Privaatrecht 2001, cited in A Flessner, ‘Choice of Law in
International Property Law — New Encouragement from Europe’ in R Westrik and J van der Weide, Party
autonomy in international property law (Sellier 2011) 13-14.
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(2.5) Law of assignment

Moving on to another possible rule, the law of gissient is one of the most viable and
favoured connecting factors for international assignts of receivable¥. From a
theoretical viewpoint, this connecting factor depdrom the property approach to
assignment. It is closer to the contract one. Tdwe of assignment encourages the
application of the party-autonomy principfelt enables parties to an assignment to
choose an applicable law to govern both contractmal proprietary aspects of an
assignment. As a result, the chosen law shall gotrex legal issues both between the
contracting parties and those concerning thirdigmrBut its great flexibility prompts a
controversial debate. In Europe, this choice-of-take is adopted in practice and has
strong support from the NetherlandsThe leading case iBrandsma qq v Hansa
Chemie AGwhere the Dutch Supreme Courtoge Raayl determined the proprietary
effect of assignment against third parties by exfee to the law of the assignment

contract®

Although the principle of party autonomy is genralccepted, this position is only
solid within contract areas. It is not the case mitecomes to the property domain.
Property rights ar@rga omnesThey can affect any third persons, and third qess

must respect the owner’s property rights. Contatights, however, do not have those
effects. They create only rightater partes It follows that the law chosen by the
contracting parties should govern only the contralctelationships between them. It
should not be able to be extended in its scope ribward persons. To affect third

persons, other law based on the property approbobld be called upon. Still, as

discussed earlier, the property approach whiclunsldmentally based on tlhex situs

* BIICL (n 2) 385-389; Verhagen (n 67) 10-11; Alférez (n 62) 236-238.
% See Flessner and Verhagen (n 1) ch Il; H Verhagen, ‘Party Autonomy and Assignment’ in R Westrik and
Jvan der Weide, Party autonomy in international property law (Sellier 2011).
%7 See BIICL (n 2); van der Grinten (n 67).
% Dated 16 May 1997; see the details in Struycken (n 66).
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rule brings more problems than benefits. Its bpsmciple is inconsistent with the true
legal nature of receivables, which are contractigdits. It is thus declared a non-viable
option and likely to be abandonddUsing the law of assignment, by contrast, will
subject both contractual and proprietary aspectassignment to a single law. The

problem of characterisation could be avoided.

With regard to third parties’ arguments, the cotarigument is on the same basis as that
of the law of assigned receivables. Freedom ofaehocauses a similar result to freedom
of location. They both involve a personal righttomose what one thinks fit for oneself.
The difference in this context is that the freedonthoose a governing law of contract
is a matter of agreement between the contractimgepai.e. assignor and assignee,
whereas the freedom to choose a location is exalysthe decision of one person, i.e.
the assignor or debtor. It is therefore not a gfrground for arguing that adopting the
law of assignment would cause any more severe gaesees for third parties’ rights

than those resulting from the law of the assignlmtation.

On top of that, a theoretical question which hasnbised is why third parties should
receive special weighty concern in this area of {&#or a solvent estate, an assignor is
able to dispose or transfer his property or red#esfreely, though it might adversely
affect his financial position and perhaps resulamunpleasant effect for his general
creditors. An unsecured creditor is not granted sgcial treatment because he has no
particular interest in any specific property of thssignor. It is not the creditor's
property. The primary purpose of choosing a lawaidassignment contract is to govern
the relationship between assignor and assigne®el not direct to a specific creditor.
Whatever effects might or might not ensue for aditog’'s position are merely a

byproduct of the law chosen. If assignment reatljates some severe impacts on the

*BIICL (n 2) 384.
1% Flessner and Verhagen (n 1) 22-27 and 59-60.
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financial status of the assignor at a time whenfdwes financial difficulties and
subsequently becomes insolvent, principally, teigiot within the scope of the law of
assignment. It is but a legal problem subject teolwency law. It is here that the
creditor will receive highly weighty concern thrdudegal measures of insolvency

law 101

Considering financial practices further, the law a$signment could apply to
assignments of future receivables and bulk assigtsné performs as well as the law
of the assignor’s location. Adopting this choicehieh is based on party autonomy,
permits each business sector to choose the maabkuapplicable law for its specific
needs, hence avoiding specific sectoral conflidawf rules and characterisation
complexities:®® It could therefore put an end to the controversiebate about the

preferred choice of the factoring and securitisatiwustries.

Allowing the freedom to choose an applicable lawgmvern all legal aspects of
assignment is, however, not perfect. Some compiesitderiving from the law of
assignment could exidt® Firstly, this connecting factor principally depsndpon a
mutual intention, either expressed or implied, led parties to a contract, i.e. assignor
and assignee. In the absence of such an intentighaochoice of law has not been
agreed, an extra rule needs to be imposed. It dealtito the application of a specific
conflict-of-law rule which would be a default omgid rule. The flexibility of party
autonomy would be disregard&.Secondly, another difficulty could arise if a piip
dispute among competing assignees is decided blathef assignment, since in this

situation there is more than one assignment antl eae is possibly subject to a

191 Such as a voidable preference, see s 239 of the Insolvency Act 1986; also R Goode and E McKendrick,

Goode on commercial law (4th edn, Lexis Nexis 2009) 915-920.

192 BICL (n 2) 386.

Alférez (n 62) 237-238; Akseli, International secured transactions law: facilitation of credit and
international conventions and instruments (n 66) 265-267; BIICL (n 2) 386—387.

1% An example of this principle can be seen in art 3 of the Rome | Regulation.
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different choice of law. One law might lead to aul that differs from others. It is
therefore difficult — or perhaps impossible — taatain a priority position if a single
law cannot be fountf® A solution to this must therefore be formulatedhé law of
assignment is to be applied effectiveior instance, as has been suggested, the law of
subsequent assignment should determine not onlydhdity of that assignment, but

also the assignee’s position in respect of comgetiior assignee¥?

5.2 Rights-based approach

The rights-based approach proposed by this théf@ssca new perspective on and a
new approach to conflict of laws relating to theigsment of receivables. It is not
based on the characteristic proposition betweenracnand property having been
applied by the property-contract approach. It ¥,cbntrast, found in the substantive
basis of the true legal nature of assignmentaiteansfer of rights. As such, conflict-of-
law rules under the rights-based approach shat &ie assignment of receivables in an

international context as an international transfaights.

This section is divided into two main headings. Tirst will set up the general

principles of the rights-based approach. It wiltlude a comparative discussion of the
rights-based approach and the property-contractoapph. The second heading will
consider conflict-of-law rules developed by thehtggbased approach. Hypothetical
legal questions regarding legal issues arisingobaissignment will be studied in order

to illustrate this approach thoroughly.

195 Alférez (n 62) 238; Bridge (n 1) 696-697.

1% see Flessner and Verhagen (n 1) 32-36.
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5.2.1 General principles

Receivables are intangibles. They fundamentally sigdificantly differ from tangible
things, either movable or immovable. They have hgsgal existence. Their true
natures are intangible rights or interests recaghlsy law. They are rights to claim for
monetary payments resulting from contractual tremmsas. Regarded also as choses in

action under the law, it was remarked more thaaralfed years ago that they are:

...mere claims to have things (in the primary [or §ibgl] sense) which others
possess, or upon things, which others possessp drave things or services
rendered by others. They are claims which may lsfiea by acquiescence
therein, but which, if disputed, can only be enéardy going to law. They are
incorporeal because one who has only a claim hathing (in the primary [or
physical] sense) which he can keep safe for himkelfcan only look to law for

security, that is, he has a mere rigt.

From a substantive view of the rights-based approtie assignment of receivables
is all about transferring, from assignor to assggredntractual rights to payment that
the assignor has against a deBf8rAll the legal issues surrounding assignment
involve the rights so assigned. For example, wisatthie content of rights in

receivables that are assigned from assignor tqgres? To what extent can an
assignee assert or enforce his rights in the asdigeceivables against a debtor? And
to what extent can an assignee invoke his righth@assigned receivables against
third parties? Under the property-contract apprpdbRse issues are regarded as

either contractual or proprietary. The rights-basggbroach sees the purpose of

97 1¢ Williams, ‘Property Things in Action and Copyright’ (1895) 11 LQR 223, 226; also cited by

Rogerson, Collier's conflict of laws (n 3) 454; See Smith (n 11) 24-26, where there exists a statement that
‘[a] chose in action is a right or interest recognised by English private law’; F Oditah, Legal aspects of
receivables financing (Sweet & Maxwell 1991) 19-32.

1% See Smith (n 11) 359-363, where transfer of the debtor’s obligation to perform from the assignor to
the assignee is one of the consequences and effects of an assignment; Tolhurst (n 21) 32—-33; also Oditah

(n 107) ch 2.
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assignment being to create both internal and exltesfiects for relevant persons.
Legal issues arising out of assignment do not aftedy assignor, assignee and
debtor, but also third parties. To deal with thenterms of the rights-based approach,
consideration must be given to these various aspaictights that are generated
among the relationships of those persons. In tlaig, they can be divided into three
categories: (1) rights between assignor and assjgi2} rights against debtor; (3)
rights against third parties. While the first twe anternal effects of assignment, the
last one is an external type affecting personsideitthe triangular relationship of

assignment.

To illustrate the rights-based approach, a comparie the property-contract approach
must be made. A considerable difference betweerptbperty-contract approach and
the rights-based approach exists in the charaatensof the assignment of receivables.
While the former approaches it as a legal comlnatf contract and property, the
latter approaches it as a unique method of tramséecontractual rights. As described
in the previous sectiolf? the property-contract approach regards assigna®eathybrid
of contract and property. Receivables are genetayecbntractual relations. They are
however seen as items of property. An assignmeatdsntract. But it is regarded as
creating proprietary effects, among assignor, asgigand debtor or even against third
parties'° This is not consistent with the true legal natafeassignment. Due to this
misconception, the property-contract approach idowed by characterisation
difficulties between the contractual and proprigtelaracter of assignment. To find an
applicable law for assignment, one must first idgnthether a legal issue arising from
assignment relates to contract or property. Howgeed the attempts to draw a line

between these two legal categories, it has nevar bede clear. No one can guarantee

199 Section 5.1.

See Verhagen and Dongen (n 5) 20, where it has been said that ‘the property aspects of an
assignment inter partes cannot be separated from the property aspects erga omnes, such as creditors of
the assignor or assignee’.
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with certainty either its result or its choice-afal rules!'! Raiffeisen Zentralbank

Osterreich AG v Five Star General Trading Lt:6is a leading example. In this case a
contractual, rather than a proprietary, approach uged to find an applicable law for a
legal question once regarded as a proprietary agpeassignment. After the case, an
overview submission has been made that ‘[for] spugoses it may be necessary to
view assignment as primarily involving an issueaoftract rather than property, e.g. for

private international law purposes?®

The foundation of the rights-based approach isytrobted in the difficulties and
complexities that the property-contract approachdpces. Via a proposition of the
rights-based approach, where the assignment oivedides is treated as a transfer of
rights, no line between contractual and proprietdrgracter needs to be drawn. Legal
issues flowing from assignment are not seen asrbic@ation of contract and property.
As an outstanding consequence, there is no chasatien problem between contract
and property and no need for the legal issue ofmseent first to be characterised as to
whether it is a contractual or proprietary problédis, on the contrary, all about rights.
It is a right to payment that is assigned, and thusaises various legal issues
surrounding that right. Characterisation difficetiand complexities resulting from the

property-contract approach will be eliminated foe tost part, if not completely.

1 see Bridge (n 1); Alférez (n 62); THD Struycken and R Stevens, ‘Assignment and the Rome Convention’

(2001) 118 LQR 15; Perkins, ‘A question of priorities: choice of law and proprietary aspects of the
assignment of debts’ (n 71); Perkins, ‘Proprietary issues arising from the assighment of debts: a new
rule?” (n 34); Fentiman (n 66); Verhagen and Dongen (n 5); Hartley, ‘Choice of law regarding the
voluntary assignment of contractual obligations under the Rome | Regulation’ (n 5); BIICL (n 2) 384.

" 2001] EWCA Civ 68.

B Tolhurst (n 21) 53 at n 122, which is also cited in Bridge (n 1) 675 at n 29.
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5.2.2 Proposed conflict-of-law rules

In the rights-based approach, conflict of laws faggog an international assignment of
receivables is about choosing a connecting fagctdraasubsequent governing law for a
transfer of contractual rights to payment. It ig about characterising contract and
property and choosing a governing law accordingligere is no need to resort to
proprietary conflict rules — such bex situs— for an assignment to be dealt with. To find
an appropriate applicable law for an assignmerd,l¢igal issues flowing from it are
characterised on the basis of rights to the assghiand the relations between relevant
persons either within or outside the triangulaatiehship. These persons are assignor,
assignee, debtor and third parties such as crsdioinsolvency representatives of the
assignor. The details and rationality of conflittaw rules are classified into three
different divisions. Principally, legal issues betm assignor and assignee shall be
governed by the law of assignment. Legal mattere@ming a debtor shall be decided
by the law of receivables assigned. Legal mattbed &ffect third parties shall be

determined by the law of rights that relates tarthe

To elaborate conflict-of-law rules advanced by thehtsgbased approach in a much
more detailed way, the legal questions arising afuan international assignment of
receivables will be asked, analysed and answerggotHetical legal questions that
might arise out of the assignment will be formutiat¥’arious aspects concerning the
triangular relationship between assignor or credi®), assignee (A) and debtor (D), as
well as the effect of assignment on other thirdipar(T), will be considered. These will
cover, using the words of the property-contract rapph, both contractual and
proprietary aspects of assignment. Outcomes ofitfits-based approach will also be
compared and contrasted with those that are likegmerge from the property-contract

approach.
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(1) Relationship of rights between assignor and assignee
An assignment of receivables is a contract betvessignor and assign&€.It results in
a contractual relationship comprising either righted, if any, obligations between
them. This is thenter partesor internal effect of assignmehf A legal issue flowing
from this relation in an international circumstanoeeds to have a conflict rule to
identify an appropriate governing law. By companisto the property-contract

approach, most of the issues are on the contragil@lof assignment.
Using the rights-based approach, the legal issugs context are as follows:

(a) The requirements or conditions that a partg tmntract of assignment needs
to fulfil in general in order to make the assignteamntractually effective or
valid in the eyes of the law. This issue can belsutbed into:

(al) the capacity of the parties to enter inmdbntract;
(a2) formation of the contract;
(a3) form of the contract;

(b) Relationship between assignor and assignee;

(c) Proprietary transfer between assignor and assig

Firstly, assignment is a transaction between petseither natural or legal. It is a
contract created by mutual agreement of the pattes. The first legal matter is
whether the parties, i.e. C and A, have the legphcity to make such an assignment.
This, the issue (al), is a question of the legatlistand capacity of either a natural or a
legal person, which is not part of this researcl. eplained earlier, this issue is

excluded from the scope of both the Rome | Reguiatand the Receivables

1 Wright v Wright (1750) 22 ER 1111, 1112, where it has been stated that ‘[an] assignment always

operates by way of agreement or contract’.
5 see Tolhurst (n21) ch 8.
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Convention!*® But, for the sake of completeness, the issue gldty shall, in
principle, refer to the law of person, e.qg. the lafrxdomicile or habitual residenc¥.
Other suggestions are the law of the place of actitrg and the proper law of
contract*® Under English case law, for instance, it has bemrcluded that there is a
lack of clarity**® The problem of capacity is decided either by te bf domicile or

the law of the place where the contract is mafe.

Secondly, for an assignment contract to be madetafely, legal questions regarding
the formation and form of the contract — (a2) aa8l) (— have to be considered. Rights
and obligations between C and A are formulated bgoatract of assignment, the
purpose of which is to assign receivables from firener to the lattet?! It is their
mutual consent that makes the assignment happems iBtention to assign is an
essential element of the assignment to be créafdtl.is therefore the law of the
assignment contract or the law that shall goveencthntract between these two parties,
C and A, that is the most appropriate choice-oftale* This rule, which is based on
the principle of party autonomy or freedom of canty links to the mutual intention of
the parties to the contract. According to the pplecof party autonomy, C and A have a
right to choose and agree on an applicable lavprilrciple, it is the law that is chosen
by C and A, either expressly or impliedly, thatlsba the governing la#?* Suppose C

concludes an assignment contract to transfer rabkis to A, and the law of country X

1% see Section 5.1.1; the Rome | Regulation, arts 2(a) and (f); UNCITRAL, Receivables Financing:

Analytical Commentary on the draft Convention on Assignment of Receivables in International Trade
(n 15) para 80.

17 see Rogerson, Collier's conflict of laws (n 3) 320-321; Dicey, et al. (n 4) rule 228.

Fawcett, Carruthers and North (n 14) 1231-1232; Smith (n 11) 609—610; Rogerson, Collier's conflict of
laws (n 3) 401.

" ibid 400.

As these two laws coincide, there was thus no need to make a final decision. See Lee v Abdy (1886)
17 QBD 309; Republic de Guatemala v Nunez [1927] 1 KB 669 (CA).

2L Wright v Wright (1750) 22 ER 1111, 1112; Smith (n 11) 356; Peel and Treitel (n 11) 712; E McKendrick,
Contract law: text, cases, and materials (4th edn, OUP 2010) 338; Bridge (n 1) 681.

122 peel and Treitel (n 11) 720; Tolhurst (n 21) 32 and 44; Smith (n 11) 190-202.

Dicey, et al. (n 4) rule 135(1)(a); art 14(1) of the Rome | Regulation.

Dicey, et al. (n 4) rules 126(1)(a) and 202; arts 14(1) and 3 of the Rome | Regulation; Rogerson,
Collier's conflict of laws (n 3) 302—305.
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is chosen as the governing law. It is certain thatween C and A, the law of country X
as the law of assignment shall govern contractoablpms that might arise from the
assignment contract, i.e. its formation, form attueo validity’?®> For example, in case
there is any doubt whether an assignment is dongdyyof outright sale or security, it
is also the law of the assignment contract thatl siecide this. This is because this
issue substantially involves the construction ofageignment contract which depends
upon the real intention of the contracting partiesAdditionally, if there exists a
problem over there being any particular form ofigrament contract that needs to be
complied with, this issue shall be determined Wgrence to the law of the assignment
contract:?’ It is this law that shall answer as to the vajiditnot only materially and
legally, but also formally — of the assignment caat in questiort?® The nature of all
these questions is contractual, its applicabledhall thus be the law of the assignment

contract.

Thirdly, with regard to the legal effects of assiggnt between assignor and assignee,
these are issues (b) and (c). As between C anldeAgesult of an assignment contract is
a relationship between them. According to the priypeontract approach, two kinds of
relationship are created. One is contractual, therqroprietary?® But, in terms of the

rights-based approach, there is only one type latiom. That is a transfer of rights in

1% ibid 396-397; Goode and McKendrick (n 101) 1239-1240.

Tolhurst (n 21) 44-49; Manchester, Sheffield and Lincolnshire Railway Co v North Central Wagon Co
(1888) 13 App Cas 554, 568 (Lord Macnaghten); Lloyds & Scottish Finance Ltd v Cyril Lord Carpets Sales
Ltd [1992] BCLC 609, 615-616 (Lord Wilberforce); see also Akseli, International secured transactions law:
facilitation of credit and international conventions and instruments (n 66) 29—-30; Peel and Treitel (n 11)
716-717; for the law of European Union, see art 14(3) of the Rome | Regulation.

7 such formality includes, for example, making the assignment contract in writing, or providing a
notification of the assignment to debtor. See s 136 of the Property Act.

128 Rogerson, Collier's conflict of laws (n 3) 402; see arts 10-12 of the Rome | Regulation where,
according to art 11, another choice of conflict-of-law rules regulating formal validity is the law of the
place of contracting; also art 27 of the Receivables Convention.

129 Apart from being a contract, an assignment is also seen by the property-contract approach as an
assignment itself. By this it means an assignment that has the effect of transferring property and
proprietary rights in that property from one person to another. See Section 5.1; Hartley, ‘Choice of law
regarding the voluntary assignment of contractual obligations under the Rome | Regulation’ (n 5) 31;
Verhagen and Dongen (n 5) 2-3.
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the receivables assigned. Potential legal probleomeerning the legal effects of the
transfer can be found as follows. Suppose an asgighcontract has been made by C
and A; the first question in this regard is abdstlegal effects between them. It is
obvious that this is a contractual transaction Itesyin a contractual relationship
binding C and A. That relationship shall be acawmgdio the terms of the contrdét.A
difficult problem is the proprietary effects of tlassignment. Using the words of the
property-contract approach, this refers to thesfiemof an item of property and also
property rights from C to A3 Considering this issue as proprietary, it shotlastbe
governed by conflict-of-law rules for property, dilex situsof receivables assignétf.
However, this is not the current rule, especiallythe context of European private
international law. Subject to the Rome | Regulatiarclear statement is provided by
recital 38, in that Article 14(1) which leads teetlaw of the assignment contract applies
also to the property aspect of an assignment ageket C and A Such recital has
been posed despite the principle that this is arptary issue in character, the result of
which is that it should fall outside the scope lné Regulatiort>* The property effect
between C and A is, thus, regulated by the contrdet This is one of the conflicting
principles and rules in the law under the propedgtract approach. According to the
rights-based approach, a logical explanation isightforward. Assignment is the
transfer of a contractual right to payment. It &t property or a property right that is
assigned. The question of who, in proprietary terims must be referred, owns that
property is in fact a question of who, between @ Anhas the real right to receive the

payment. After an assignment contract, such rightansferred from C to A. This is

B%Tolhurst (n 21) 383.

ibid 35-39 and 53-62; Flessner and Verhagen (n 1) 2—-4.

Goode and McKendrick (n 101) 1240.

Recital 38 of the Rome | Regulation states that ‘[in] the context of voluntary assignment, the term
“relationship” should make it clear that Article 14(1) also applies to the property aspects of an
assignment, as between assignor and assignee, in legal orders where such aspects are treated separately
from the aspects under the law of obligations’.

3% Goode and McKendrick (n 101) 1240; Fentiman (n 66) 406—407; see Brandsma qq v Hansa Chemie
AG, the Dutch Supreme Court (Hoge Raad), 16 May 1997.
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simply the purpose and result of assignment. Taiden a governing law for the legal
problems concerning the effects of assignment,rtiegoto the assignment contract
which is the source of such effects is unavoidabiese effects are all matters between
C and A who are the parties to the assignment aontMaking a decision on the
choice-of-law rules for these matters is thus ndiffecult thing to do. It can only be the
law of the assignment contract that shall goveamthit shall include the effectiveness
of the assignment between C and A, notwithstandumgther it is contractual or

proprietary*°

However, there cannot be an assignment if thereocisobject to be assignéd®
Receivables or the object of assignment are ane$santial element of an assignment
contract. However, a receivable is in itself a emugence of another contract. It is in
substance a right to receive a payment subject twraract'®” The contract that
originates the receivable purported to be assigneke contract between C and D. In
this consideration, there are thus two related ad®of law: the law of the assignment
contract and the law of the original contract drepthe assigned receivable. Before
making the most appropriate choice, legal questionacerning the object of
assignment must be considered. Suppose C and Adirtte make an assignment
contract to transfer receivables that D is suldi@cthen, legal problems focusing on the
receivables need to be investigated. More impdstanthat will be the governing law

for those problems? A fundamental problem concdhes legal existence of the

receivables. If the original contract creating #ssigned receivables is not effectively

5 See art 14(1) and recital 38 of the Rome | Regulation, where the law of assignment has also been

indicated as an applicable law for the proprietary effect of assignment as between assignor and
assignee; also Fentiman (n 66) 406—407; Brandsma qq v Hansa Chemie AG, the Dutch Supreme Court
(Hoge Raad), 16 May 1997; art 28 of the Receivables Convention; this development is contrary to the
principle of the property-contract approach where such a matter would be categorised as proprietary
and governed by proprietary choice-of-law rules. Rogerson, Collier's conflict of laws (n 3) 397; Goode
and McKendrick (n 101) 1240-1241.
3¢ Tolhurst (n 21) 53-62 and 122; Smith (n 11) 202—203; Guest (n 11) 32; this is the case of existing or
present receivables. In the case of future receivables, or receivables that arise after the conclusion of
the assignment contract, see the discussion in Chapter 6, Section 6.2.1(1).
57 Tolhurst (n 21) 122.
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made, there will be no receivables to be assigifetihe receivables have any legal
iIssues as to their invalidity, such as the origowitract being voidable on the grounds
of fraud, misrepresentation, non-discourse, duresgjue influence or any other
illegalities*®it could constitute a defence that D is entitledraise against A. This
could be posted as the invalidity of the contrackating the receivables, the
consequence of which could affect the enforceghilitthe receivables. It might lead to
a result contrary to A’s expectations, in that ¥ Im@ obligation to pay and A has no
right to be paid>° Another concern regarding receivables as the bbjeassignment is
their legal status. The receivables purported tasmgned could, at the time of the
assignment, be existing receivables or future vatdes. This depends upon whether
there exists a contract that originates the rebégaC intends to assign to A or fdt.

If there are no problems with the legal existencetatus of the receivables, the next
concern that C and A have to consider is theigasdiility. On one side, the question is
whether the receivables resulting from tle¢ationship between C and D are legally
prohibited from being transferred or not. Exampmléshis can be found in English law
where personal obligations, public salaries, perssand rights to payment arising from
divorce proceedings are not transferaifedn the other side, this concern involves
whether there is a contractual term in the contlmttveen C and D that prohibits

assignment of the receivables. If C assigns theivables contrary to a non-assignment

clause, it is a matter of a governing substantive as to whether such assignment will

38 Guest (n 11) 265-267; Smith (n 11) 372-374.

Guest (n 11) 264-269.

ibid 103-109; Smith (n 11) 247-251; Tolhurst (n 21) 376-378; Peel and Treitel (n 11) 724; also Holroyd
v Marshall (1862) 10 HLC 191; Tailby v Officer Receiver (1888) 13 App Cas 523; arts 8(1), 2 and 5(b) of
the Receivables Convention.

m See, for instance, Social Security Administration Act 1992 s 187; Pension Schemes Act 1993 s 159;
Pensions Act 1995 s 91; Re Mirams [1891] 1 QB 594, where an assignment of the salary of a public
officer is held to be void as being against public policy; Nokes v Doncaster Amalgamated Collieries Ltd
[1940] AC 1014, where a contract for personal services is non-assignable; also Akseli, ‘Contractual
prohibitions on assignment of receivables: an English and UN perspective’ (n 12); Peel and Treitel (n 11)
737-738 and 742—743; Smith (n 11) 337-340 and 314-318; Guest (n 11) 147-165.
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be invalidated or not¥ It is the issue of a non-assignment clause writtéa the
original contract creating the receivables assigiedfind a governing substantive law
for questions relating to the object of assignmémdre is just one important factor in
common which is also the nub of the problem. Thathey all focus on the receivables.
This is the main reason why the law that creates réceivables purported to be
assigned is the most appropriate applicable lalofAihe questions in this context are
about how the relationships between persons whomednvolved with the assigned
receivables, i.e. rights to receive payment, shbaldegally managed and regulated. It
is not merely about the relationship between twdigmto the assignment, but directly
involves the receivables that one wants to tran3teis point includes legal matters that
are subject to the law C and A are unable to apetereen themselves. They, by
contrast, have to accept them as they are conclogédl and D. And this includes the

applicable law.

(2) Relationship of rightsrelating to the debtor

As opposed to the property-contract approach whresreivables are seen as an item of

property**3

the rights-based approach regards receivablesraisactual rights or claims
that must be asserted against a person who iscsubjéhat right and has a contractual
obligation to make payment. That person is a debtodebtors. The purpose of a
contract for the assignment of receivables is taaratransfer of those rights effective
against both the debtor and third parties. In i@hatio the debtor, the rights assigned are
contractual rights to payment claimable only agahis*** To achieve the purpose of

an assignment for which an assignee shall obtdierefit of the right assigned, any

receivables transferred by way of assignment miisttathe debtor subject to those

2 See Linden Gardens Trust Ltd v Lenesta Sludge Disposals Ltd [1994] 1 AC 85 (Lord Browne-Wilkinson);

Guest (n 11) 135-147; Smith (n 11) 340-354; Tolhurst (n 21) 246-278; also Goode, ‘Contractual
prohibitions against assignment’ (n 12); Akseli, ‘Contractual prohibitions on assignment of receivables:
an English and UN perspective’ (n 12); the Receivables Convention, art 9(1).
143 .

See Section 5.1.
14 see Oditah (n 107) ch 2.
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receivables. It is inevitable that this must happenhe debtor who has a contractual
obligation to pay. This effect is basically thae thebtor will pay for the benefit of the
assignee instead of the assignor. The assignmergftine results in not only purely
inter partes effects between assignor and assignee, but afsct®fon the debtor.
Considering this point from a property-contractgpective, no clear distinction can be
made as to whether the effects on the debtor rétatbe contractual or proprietary
aspects of assignmeHit.In terms of the rights-based approach, it is asgimernal
effect of the assignment that extends beyond tlpesof the contractual relations
between assignor and assignee. This is not a ptapyieffect of the assignment, but a
triangular relation resulting from it. Put simplyjs the way assignment is. The rights-
based approach concentrates on the object of assignand the person subject to it.
These are, respectively, the receivables and theddt is contractual, not proprietary,

based rules that play a significant part in thistegt*°

Legal issues arising from assignment in relatiotheodebtor can be listed as:

(d) Assignability of receivables;

(e) Problems concerning a non-assignment clause;
(f) Notice of assignment;

(g) Relationship between creditor (assignor) aratate

(h) Relationship between assignee and debtor.

With regard to receivables, they are contractugits to payment formed by a contract

between C and D. Hence they shall, in terms oflmt+df-law principles, be governed

%> See also R Goode, ‘Assignment Clauses in International Contracts’ (2002) 1B 389; Guest (n 11) 6263

and 386—-466; Smith (n 11) ch 13; Bridge (n 1).
1%¢ See Tolhurst (n 21) 53-62 and ch 8(d); Guest (n 11) 1 and ch 7; Oditah (n 107) 32; Smith (n 11) ch 13;
M Bridge, L Gullifer, G McMeel and S Worthington, The law of personal property (Sweet & Maxwell
2013) chs 27-28.
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by the law of the contract creating théf.This is the law that grants them legal
appearance and guarantees their legal effectivesiedsithout such law, they will have
no existence and will not be able to become theablyf assignment. The underlying
reason is that receivables are not property irahsense. Right to payments created by
contracts which are validly made in the eyes of gjowerning law are their only
essential elements. Once those rights to paymerdssigned, it is this law that shall be
maintained to attach to them and follow their tfansThis is so as continuously to
ascertain their legal existence. It is therefore |[Hw of the contract that gives birth to
those receivables — or, in other terms, the lathefreceivables assigned, or the law of
the obligations, or the law of the claims — thaalslapply to legal issues concerning

their substanc&? This of course includes issues of assignabilijy (d

Regarding the debtor — the person subject to theivables purported to be assigned —
there are other legal issues that have to be ceresldFrom a debtor’s viewpoint, there
are three distinguishable aspects he is concernid For conflict-of-laws purposes,
each individual aspect can lead to a separatef $ega questions. Those three aspects

are debtor and assignment, debtor and assignodebtdr and assignee.

(2.1) Debtor and assignment
After an assignment has been concluded by C aradpkincipal concern in the eyes of
D is what impact it is likely to have on him. Omegortant question is to whom D has
to pay his debts under the receivables in ordagetoa good discharge. The notice of
assignment given to D, issue (f), is a vital maittethis context. Taking English law as

an example, as long as D has not been given nhecean fulfil his obligation by

" see Dicey, et al. (n 4) ch 32; Rogerson, Collier's conflict of laws (n 3) ch 10; the Rome | Regulation, arts

3 and 14(1).
18 Moshinsky (n 24) 595-596; Dicey, et al. (n 4) rule 135(1)(b); Rogerson, Collier's conflict of laws (n 3)
403-404; art 14(2) of the Rome | Regulation.
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paying C*° After receiving notice, D can only get a good Hmwe by paying A.
Another problem here concerns a non-assignmense&lé). If there is such a clause in
the original contract, a question is whether iteaf will allow D to ignore the
assignment. Under the Receivables Convention, sigrasent is effective between C
and A irrespective of a non-assignment clai®dlthough C may be liable for the
breach of such a clause according to the law gawgrie contract, D cannot invoke
violation of the non-assignment clause against'Alnder English law, the effect of a
non-assignment clause is a question of the cortruof the contract® Its effect
depends on how the non-assignment clause is fraaypéke original contract creating
the receivables purported to be assigned. A noigrasent can either: firstly, not
invalidate the assignment between C and A but givg rise to a claim by D against C
for damages for breach of the prohibition clausegcoadly, only invalidate the
assignment so as to entitle D to pay the receigatdeC but not impact on the sole
relation made between C and A; thirdly, precluden@ only from assigning the
receivables to A but also agreeing to account tdoAthe benefits of the original
contract received from D; or fourthly, constitutelefence entitling D to terminate the

original contract, refuse to make payment and cfaindamage$>3

(2.2) Debtor and assignor
As for the legal issues between D and C, (g), teigain that their relations are formed
and remain based on the original contract credtiegreceivables. After assignment,

however, further legal problems arise. FirstlyAifdecides to make the assignment

% Smith (n 11) 359-363; see Deposit Protection Board v Dalia [1994] 2 AC 367, 381 (Simon Brown LJ);

art 17 of the Receivables Convention.

B0 Art 9(1).

Art 9(2) of the Receivables Convention; UNCITRAL, Explanatory note by the UNCITRAL secretariat on
the United Nations Convention on the Assignment of Receivables in International Trade (n 73) paras 27—

28.
152

151

R Goode, ‘Inalienable Rights?’ (1979) 42 MLR 553; Smith (n 11) 340-354.
Linden Gardens Trust Ltd v Lenesta Sludge Disposals Ltd [1994] 1 AC 85, 104-105 (Lord Browne-
Wilkinson).
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notwithstanding the non-assignment clause spedifiegtie original contract concluded
with D, a question between C and D is if there bg eonsequences from doing this.
According to the Receivables Convention, the qoastf whether D is able to ask C to
answer for any liability or any remedy for a breash contract is subject to the
applicable law of the original contracf.Under English law, for example, the answer
depends on the construction of the non-assignmanse. It could generally be said

that D will have a right to claim damages for sadbreach of contract from >

The next series of legal questions is about thengxb which the relationship between
C and D is impacted upon by the assignment. Bagijctis certain that the relationship
between C and D remains based on the original acntreating the receivables
assigned>® The question, however, concerns the scope of teeimining rights and
obligations under that contract. One issue is ithte to modify the contract, particularly
if such modification might have some negative impam A'’s rights. Considering the
Receivables Convention, this issue is covered bardtie factor of notification of the
assignment. If a modification is concluded befocgiae, it will be effective against
A."" By contrast, if the modification is concluded aftetice, it will be ineffective —
unless A consents to it, or the receivables ardutigtearned by performance and either
modification is provided for in the original conttaor, in the context of the original
contract, a reasonable assignee would consene tmdhlification'>® Another issue is to
what extent will D be able to obtain a good disgeaby paying C. The answer, again,
depends on notice of the assignment. AccordindhéoReceivables Convention, D is

entitled to be discharged by paying C in accordamitie the original contract until he

BYArt 9.

Linden Gardens Trust Ltd v Lenesta Sludge Disposals Ltd [1994] 1 AC 85, 104-105 (Lord Browne-
Wilkinson); Smith (n 11) 340-354.

¢ Guest (n 11) 382-383.

Art 20(1).

Art 20(2); UNCITRAL, Explanatory note by the UNCITRAL secretariat on the United Nations Convention
on the Assignment of Receivables in International Trade (n 73) para 45.
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receives notice. After receiving notice, D is ordischarged by paying A or as
otherwise instructed® Under English law, notice of assignment is alsdeaisive
factor both for the problem of modifying and theegtion of D’s right to pay C. As a
general rule, it is proclaimed that ‘after notidelee assignment, [D] cannot do anything
to diminish the rights of [A}®® After notice, D can neither continue to pay C wary
the original contract to the detriment of A. Leayithe reason for notice aside, the
underlying reason for this rule is because A isinigkthe receivables — i.e. the
contractual right to receive a payment — which\arerable to rights and obligations
under the contract creating them. This vulnerabilicludes the modification of that

contract:®* Notice of assignment is thus a way to balancérttezests of D and A.

(2.3) Debtor and assignee
More complicated legal questions concern the lstatus of D and A, (h) above. A
principal legal issue affecting A and D as a restilhissignment is the enforceability of
the assigned receivables. According to the righted approach, this is not a
proprietary effect of assignment. It is a relatiwpsof rights resulting from the
assignment of receivables. This relationship isebasn and links the assignment

contract and the assigned receivables.

From A’s perspective, the question is how and tatwdxtent A can obtain or enforce
the assigned receivables against D. In terms doftanbive law, A certainly has a right
to receive payment and any proceeds thereof franreheivables assigned to hiff.

A’s rights are based on the extent of the assigmeeivables and the obligations

% Arts 17(1)—(2); UNCITRAL, Explanatory note by the UNCITRAL secretariat on the United Nations

Convention on the Assignment of Receivables in International Trade (n 73) para 37.

%0 1olhurst (n 21) 416; Smith (n 11) 375-359; see also Roxburghe v Cox (1881) LR 17 Ch D 520, 526; Brice
v Bannister (1878) 3 QBD 569, 577; The First National Bank of Chicago v The West of England Shipowners
Mutual Protection and Indemnity Association (Luxembourg) (The Evelpidis Era) [1981] 1 Lloyd’s Rep 54,
64.
! Tolhurst (n 21) 416-419.
192 See art 14 of the Receivables Convention.
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promised by D to C% Another problem here is the method of enforcing Aghts.
Under English law, for instance, in a case of legaignment A can bring a legal action
against D under his own nam.In the case of an equitable assignment, however,
taking C as a joinder of A seems to be a procederplirement®® In terms of conflict

of laws, this enforcement problem depends on theemgung procedural law. It is, as a
matter of mandatory principle, subjectlex fori or the law of the court hearing the

case*® It is therefore outside the scope of choosing mifse.

Turning to D’s perspective, a substantial questoncerns D’s legal position with
respect to A. Apart from D’s right to be dischardgeom the receivables previously
discussed in (2.1), here it is about D’s rightatiegal defence against A. These are the
right to defence and the right to set-off. Whiléoaing such an assignment and its
impact on a debtor, it is at the same time thatpgheciple of debtor protection is
established®” This is to prevent such a debtor from a severecefthat might result
from the assignment. Considering the Receivablesv@ution, D is entitled to raise
against A all the defences and rights of set-affieg from the original contract that D
could have raised in a claim against®®Any other right of set-off could also be raised,
provided that it is available at the time that gigeof assignment is received by*$.

This position is, in general, similar to that oétknglish law of assignment where the

1 Tolhurst (n 21) 390-391.

ibid 391; Guest (n 11) 61-62.

Tolhurst (n 21) 397-402; Guest (n 11) 97-99.

Hartley, International commercial litigation: text, cases and materials on private international law
(n 3) 505.

7 Mulkerrins v PricewaterhouseCoopers [2003] 1 WLR 1937, 1941-1942; G McMeel, ‘The modern law
of assignment: public policy and contractual restrictions on transferability’ (2004) 1 LMCLQ 483, 486—
488; NO Akseli, ‘The principle of debtor protection under the UN Convention on the Assignment of
Receivables’ in S Kroll and LA Mistelis (eds), International Arbitration and International Commercial Law:
Synergy (2011).

158 Art 18(1).

Art 18(2).
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principle is that A’s right is subject to equiti#8.According to this principle, D shall
not be prejudiced by assignment. A will not be thdi to anything more than C first

held. This principle also includes D’s rights tdatee and set-off’*

Considering (2.1), (2.2) and (2.3), investigatedvad) an additional problem is what the
governing law is for each and every one of thogallenatters. Focusing on the debtor
subject to the object of assignment is the sigafidactor that all these problems have
in common. They all involve, in various points, tbebtor’'s rights and obligations
residing in the receivables assigned. They have toets in the original contract
creating the assigned receivables. Choosing theofasgceivables assigned to govern
them is reasonable. This choice matches with teegmt rule adopted by the property-
contract approach. It is the law that is imposedobth the Rome | Regulation and the
Receivables Conventidri> Moreover, this choice reasonably stands alongside
supports the principle of debtor protection.Since an assignment can effectively be
made by C and A without requiring D’s cons&fftforcing him to be subject to other
laws might be seen as an unfair circumstance,codatly if the assignment is made on
a non-notification basis where D might have no clkearto know about the
assignment’® For D to be suitably protected, standing by the that creates the
assigned receivables as the applicable law forethegal issues is an appropriate

position. It offers a balance between the freegasdiility of receivables and protection

7% peel and Treitel (n 11) 730; Tolhurst (n 21) ch 8(d); Smith (n 11) ch 13E; Guest (n 11) ch 7; for English

cases law, see Mangles v Dixon (1852) 3 HLC 702, 731; Phillips v Phillips (1861) 45 ER 1164, 1166; Phipps
v Lovegrove (1871) LR 16 Eq 80, 88.

7! See Roxburghe v Cox (1881) LR 17 Ch D 520, 526 (James LJ); Biggerstaff v Rowatt’s Wharf Ltd [1896] 2
Ch 93; also Smith (n 11) 365-392; Tolhurst (n 21) 426—466.

172 Respectively art 14(2) and art 29; for English common law, see Dicey, et al. (n 4) rule 135(1)(b).

FMLC, Issuel21: Suggestions for Amendments to Articles 7 and 13 (n 67).

Mulkerrins v PricewaterhouseCoopers [2003] 1 WLR 1937 (Lord Millet); Southway Group Ltd v Wolff
and Wolff [1991] 28 ConLR 109 (Bingham LJ).

> Goode and McKendrick (n 101) 788-789; Smith (n 11) 215-218; Akseli, International secured
transactions law: facilitation of credit and international conventions and instruments (n 66) 28.
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of the debtor’s legitimate right$® This reasoning supports applying the law of the

assigned receivables to legal relations as theg&l with either C or A.

Additionally, there exists a rationality which shdle noted here regarding notice of
assignment. Subject to the property-contract camattn, the notice requirement can
be regarded as either contractual or proprietagharacter’’ No clear conflict-of-law
rules can be set. Considering the rights-basedapprwhere a proprietary aspect is no
longer in the picture, the notice of assignmentlisba regarded as contractual in
character. It is an additional tool for transfegrimights to payment by way of
assignment. The result of notice is to affect [@gal position in connection with the
receivables assignéd® The law of the assigned receivables is therefbeelaw that
shall govern any legal matters regarding noticassignment, e.g. whether it is legally
required and what its legal effects are. It is thg that will give a debtor, in advance,
background knowledge as to whether there will bgossibility that he will receive
notice if an assignment is agreed, hence providiing with proper legal protection

regarding his obligations.

(3) Relationship of rights against third parties
The assignment of receivables creates also lefgaitefagainst third parties who are not
parties to the assignment contract nor the delftéheoassigned claims. They are, for
example, creditors of the assigrt6t This is probably the most complicated legal aspect
of assignment. According to the property-contrgagraach, this is where a contractual
assignment of contractual receivables will be régdras a transfer of items of property,

hence being able to constitute proprietary effectga omnesthe result of which is

76 McMeel (n 167) 486-488.

Bridge (n 1) 688—689; Dearle v Hall (1823) 3 Russ 1, 23-24 (Plumer MR).
Smith (n 11) 215; Bazinas, ‘Lowering the Cost of Credit: The Promise in the Future UNCITRAL
Convention on Assignment of Receivables in International Trade’ (n 15); UNCITRAL, Receivables
Financing: Analytical Commentary on the draft Convention on Assignment of Receivables in International
Trade (n 15) para 130; UNCITRAL, Explanatory note by the UNCITRAL secretariat on the United Nations
Convention on the Assignment of Receivables in International Trade (n 73) paras 37.
179

Guest (n 11) ch 5.
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beyond the reach of the contractual domain of assémt'®® This aspect is regarded by
the property-contract approach as a proprietascefif assignmerit! Considering the
rights-based approach, an argument to be madestoathtrary is that there is no need
for this effect of assignment to be resorted to doch proprietary establishment. Its
logic can reasonably be found from contractual @xalions on the basis of rights
transferring. On this principle, the third-partyfesits of an assignment are the external
effects of this method of transfer. For an assigmne achieve its goals, it is inevitable
that the effectiveness of assignment against fharties must be established. It is for an
assignee’s rights, which have been intentionallyl aroluntarily assigned by an
assignor, to be protected against any invocationhwfl persons, and to obtain the
benefit of the receivables assigned. Rights agé#nnst parties are therefore to serve and
to protect the main concept and purpose of thegas®nt, i.e. transferring rights

effectively®?

The most challenging and problematic point of tleaflect of laws regulating the
assignment of receivables lie in this section. kinlihe previous two sections which
limit their scope internally within the triangulaelationship'®® this aspect is where
assignment has an external effect on the worldrgel Legal issues in this context are

as follows:

(i) Third-party effects of assignment or, in otheords, the assignee’s rights
against creditors or insolvency representativab@fssignor;

() Priority.

189 see Bridge (n 1); Perkins, ‘Proprietary issues arising from the assignment of debts: a new rule?’ (n 34);

Struycken (n 65); G McCormack, Secured credit under English and American law (OUP 2004); Dearle v
Hall (1828) 3 Russ 1 (Plummer MR).

181 See Section 5.1; also Dearle v Hall (1828) 3 Russ 1; Bell (n 22) 4-5; Bridge (n 1); Perkins, ‘Proprietary
issues arising from the assignment of debts: a new rule?’ (n 34); Alférez (n 62).

8 Tolhurst (n 21) 32-33; Guest (n 11) 1.

18 sections 5.2.2(1) and 5.2.2(2).
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(3.1) Effectiveness of assignment against thirdigsr

Third parties (T) are, in principle, persons whaoggts might be in conflict with the
rights of A. They are, for example, creditors andolvency representatives of C. The
question of conflict of laws regarding the thirddyaeffectiveness of assignment, (i),
concerns what law shall decide whether the assighmencluded by A with C can
affect T and whether A can assert his rights agdireg not. According to the property-
contract approach, this is a problem of distingmighbetween the contractual and
proprietary aspects of assignment. This is a proldé characterisation which is not
easy to resolve with certaint{ It is the idea oferga omneseffects based on a
proprietary orin rem right in a tangible property that is employed ttiep an
explanation of this effecf® The property-contract approach sees rights ingassi
receivables as property rights capable of affecangbody'®® Conflict-of-law rules
based on property, such as t&e situsof receivables and the law of a debtor’s location,
are thus taken into consideration. An example of tan controversially be extracted
from English common law, before the arrival of Bpgan rules®” However, these two

choices do not go along with the true legal natiir@ssignment. Later, they are strongly

contested, hence they are not a viable solutitimespresent timé&®®

The rights-based approach does not see it that Avayssignment of receivables is by
its very nature a transfer of contractual rights pmyment, and not of property.
Recognising the effectiveness of transferring igatrto payment from C to A as the

main purpose of an assignment, it is necessarthbae rights which are assigned to A

18 See Dicey, et al. (n 4) 1355; Bridge (n 1); JM Carruthers, The transfer of property in the conflict of

laws: choice of law rules concerning Inter Vivos transfers of property (OUP 2005) ch 6; Fawcett,
Carruthers and North (n 14) 1226—1240; Bridge, et al. (n 146) 732-735; Hartley, ‘Choice of law regarding
the voluntary assignment of contractual obligations under the Rome | Regulation’ (n 5).

'8 Tolhurst (n 21) 54-56; Fentiman (n 66) 406—409; Bridge (n 1); Perkins, ‘Proprietary issues arising from
the assignment of debts: a new rule?’ (n 34); Struycken (n 66).

'8 Smith (n 11) 415 and 425.

Bridge (n 1) 691-692; Moshinsky (n 24) 591-601; Dicey, et al. (n 4) rule 129(1).

Rogerson, ‘The Situs of Debts in the Conflict of Laws: Illogical, Unnecessary and Misleading’ (n 54)
453-460; BIICL (n 2) 384.

187
188

223



must be vested in him effectively. He must be ablassert — against not only C but
also T — that he holds the right to receive payniefhe receivables assign&d.Legal
protection for A’s rights has to be granted. The feeds to ensure that, on one side, A
will be able to obtain the benefit of the receiesbhssigned to him and, on the other
side, that no one else will seize or snatch it fromm. Otherwise, the aim of the
assignment cannot be reached. Third-party effdcéssignment are indeed created by
the substantive law of assignment to affirm andgmbA'’s rights'® In this way, the
extent of A’s rights is expandable against T. Tiefie basically concerns the external
validity of assignment. From A’s viewpoint, a questis how to make an assignment
effective against T, whether any special or addalanethods are required in order for
him to constitute or ensure such effects. FrompEspective, a question is the extent to
which A’s rights can effectively be invoked agaihsh. In the rights-based approach, it
Is the law that grants those rights to A that sballern the matter. The next question is

what is the law of the rights?

An important question prior to choosing an appliedbw is where those rights come
from. What is their most appropriate connectingtdachat shall point to the most
appropriate governing law? Based on the rightsébagproach, to choose a governing
law is to choose the law that governs those righsésa matter of principle, A’s rights
substantially link to the law of the assigned rggptus the legal effects created by the
law of assignment. It is not merely the resultsheflaw creating the assigned rights that
constitute third-party effects by themselves. Mentractual receivables cannot have

sucherga omnegonsequences. Third-party effects are, in fagtsequential outcomes

189 Smith (n 11) 359-365; Tolhurst (n 21) 386-407; Bridge, et al. (n 146) 755-758.
%% This is also true, to certain extent, even under the contemporary property-contract approach. See
Guest (n 11) ch 5; Smith (n 11) ch 15; Oditah (n 107) ch 6.
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of the substantive law of assignméHtlts purpose is to guarantee the external effects
of assignment and to serve as one of the finalsgofahssignment. It is thus the law of
the assignment contract that shall be the conffidaw rule governing this mattét
Assume that T, a creditor of C, wants to attackeixebles or claims that C has over D,
but the receivables have already been assigned toy A The question in terms of
conflict of laws is which law shall determine whethA has acquired the right over
those receivables, the result of which can be iedokgainst T. The same question also
occurs where C goes bankrupt and T is insteadnkishiency representativé® In the
rights-based approach, this is a legal problem loéther A has taken every necessary
step to make his rights assertable against T, atlven T holds an overriding right
against A’ The question also arises as to whom between ATaisdentitled to the
receivables. The fundamental issue concerns tleetaféness of A’s rights resulting
from the assignment against T. It must be said ttmatis an effect originated by the
substantive law of assignment. It is neither the ¢é the receivables, nor the law of C’s

location that grants A’s rights against T.

The method of the rights-based approach corresptmd$ie contractual approach
adopted by Mance LJ in thRaiffeisencase!® The difference is that Mance LJ
considers this problem of whom D has to pay acogrdo the law of receivables,
though it is the same as the law of assignmens iBhtorrect, but only in terms of D’s

obligations to A. It does not seem to be so whenpttoblem concerns A and*¥ The

rights-based approach gives weight to the law efgasnent since this is the law that

! See Guest (n 11) ch 5; Bridge (n 1); Perkins, ‘Proprietary issues arising from the assighment of debts: a

new rule?’ (n 34); Hartley, ‘Choice of law regarding the voluntary assignment of contractual obligations
under the Rome | Regulation’ (n 5).

% This proposed rule is along the same lines as Dutch conflict of laws. It is one of the solutions
suggested by BIICL. Struycken (n 66); BIICL (n 2) 385—-389 and part 4.4.H.

5 Alférez (n 62) 233; Hartley, ‘Choice of law regarding the voluntary assignment of contractual
obligations under the Rome | Regulation’(n 5) 47-49.

% ibid 46-49; Bridge (n 1) 687—689.

Raiffeisen Zentralbank Osterreich AG v Five Star General Trading LLC [2001] EWCA Civ 68.

See Hartley, ‘Choice of law regarding the voluntary assignment of contractual obligations under the
Rome | Regulation’ (n 5) 44—-47.
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stands at the core of the dispute between A’'ssightd T who tries to override them. If
no assignment contract exists, there will be ndslispute. Additionally, the outcome
of the rights-based approach corresponds to thsidewf the Dutch Supreme Court in
the Hansacase™”’ In this case, the law of assignment was decidedoogovern the
validity of an assignment, even against a thirdypae. the liquidator of ¢?® But from
T’s perspective, the law of the assignment contisacbt foreseeable until the contract
has been concluded. And to know exactly what that is, he has to resort to the
assignment which is a bilateral relationship betwéeand C. It might therefore seem
inconvenient for T to be subject to this I&%WHowever, an account must be given of
the underlying reason for this choice rather tham iadividual’s concern. The
foundation of the legal questions involving T ig #xternal legitimacy of an assignment
of receivables which generates external effectanagahird persons. Such effects
cannot occur without resorting to and relying oe ldw that applies to the assignment.
This is the core substance of this matter, heniseaitweighty foundation for the chosen

conflict-of-law rule®®® Selecting otherwise would thus be unsensible.

(3.2) Priority issues
Turning to priority issues, (j), this occur whereté is more than one assignment. To
decide these issues, the problem in the conflickaes is what law shall determine
which assignees competing over assignments wilke lebetter right over assigned
receivables. If the property-contract approach assaered, this problem is again
characterised as a proprietary aspect of assignaseiitconcerns the proprietary rights
of an assignee against oth&tsln the rights-based approach, the method to chaose

governing law for this dispute comes from the sane¢hodology as that for third-party

Y7 Brandsma qq v Hansa Chemie AG, Judgment of 16 May 1997 in Struycken (n 66).

Hartley, ‘Choice of law regarding the voluntary assignment of contractual obligations under the Rome
| Regulation’ (n 5) 42—44; Struycken (n 66).

99 BIICL (n 2) 385-389.

See also Flessner and Verhagen (n 1) ch Il

See Section 5.1.
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effectiveness of an assignment. But, in this cirstamce, there are two or more
assignment contracts and each contract can becsubje different choice of laws.
There can thus be more than one substantive laagsafnment to consider. However,
the correct question is not how many laws of assmmt there are. It is a question of
what law shall decide whether the existence of rmpmiing assignment over the same
rights residing in the same receivables is possabl& what the legal consequences of
this are. Assignment is a method of transferringeineables by way of a contract.
However many assignment contracts are made fosaire receivables, each and every
assignment contract is required to comply with @egoing substantive law. Certainly, a
prior assignment as well as a subsequent one cdmnehade if there is no act or
consent of C. From C’s perspective, the questidheabeginning is the legal possibility
of subsequently making another assignment to anabgsignee (A2), after already
assigning the same receivables to the first assigAg). To put it differently, does C,
after the first assignment, still hold the rightassign? According to English law, for
example, an assignment of receivables is consideseh exception to the property rule
of nemo dat quod non habeair no one gives what he does not h&¥&his is the
reason why C can make a second assignment, debpitéact that after the first
assignment he should not have anything left togassirhis is an issue of the
assignability of receivables. A preliminary answerthe choice-of-law rule for the
priority dispute is thus rather obvious, it is the of the right assigned not the law of
the assignment — that should regulate this mdtteould be said that, in reverse, if this

law does prohibit a second or subsequent assign@a@niority dispute will not arise.

Considering also the core substantive questionpfaity dispute, it is the question of
who, among competing assignees, has a prior righteteive payment for the

receivables assigned. What is the legal rule thidber applied to answer this question?

%% Goode and McKendrick (n 101) 58-59; Tolhurst (n 21) 42—43.
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In terms of conflict of laws, the key question ibatis the governing law of the dispute.
The rights-based approach classes the priorityeig®tl as a proprietary matter but as a
matter of an assignee’s right to receive paymebjesti to the assigned receivables.
This is a dispute among the assignees’ rightsbetveen A1 and A2, who has a better
right?° This question is all about the assignee’s righbéoentitled to the interests
assigned to him. These interests are the recewatiiéch are the object of competing
assignments. The law of the receivables or thethea creates the assigned receivables
is the common core of this question. It is the that governs the assigned receivables
which are originally the source of the assignoights and the debtor’s obligations and
subsequently constitute the interests assignebdet@ssignees. It is the law that grants
the assignor’s right to make a subsequent assignnteis also the law that every
assignment relates to and every assignee shacesiimon, thus being able to provide a
single answer to the question of which assignee éhawior right. It is therefore

appropriate and fair to prioritise this problenb®decided by reference to this I&%.

An example of this choice-of-law rule can be seea judgment made by the German
Supreme CourtBundesgerichtshpf®® Based on the facts of the case, C assigned his
claim to payment under a shipbuilding contract ewitrst, to a supplier (Al); and then

to a bank (A2). Regarding the priority issue as oh¢he proprietary aspects of the
assignment, the Court held that the question ofnwhbetween Al and A2, would
obtain priority over the assigned claim was goverhg the law applicable to the right

to which the assignment relates. This means theofahe assigned receivables. Despite

203 Hartley, ‘Choice of law regarding the voluntary assignment of contractual obligations under the Rome

| Regulation’ (n 5) 49-51 and 54; Bridge (n 1) 687 and 689.
%% This proposed rule matches one of the solutions suggested by BIICL. It is also applied and preferred
by German courts and the United Kingdom. BIICL (n 2) pts 4.4.E and L; FMLC, Issue 121: Legal
Assessment of the Conversion of the Rome convention to a Community Instrument and the Provisions of
the proposed Rome | Regulations (n 67); FMLC, Issue 121: Suggestions for Amendments to Articles 7 and
13 (n 67).
205 Judgment of 20 June 1990 in Raiffeisen Zentralbank Osterreich AG v Five Star General Trading LLC
[2001] EWCA Civ 68, para 49; Hartley, ‘Choice of law regarding the voluntary assignment of contractual
obligations under the Rome | Regulation’ (n 5) 51; BIICL (n 2) part 4.4.E; Steffens (n 80) 555-557.
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the difference in approach, the decision of thiseceorresponds to the law proposed by
the rights-based approach. Again, this is a sigmaiestrating that treating an
assignment as the transfer of a right to paymentsasue nature does not affect the
outcome of the case. The proprietary regime of ghgperty-contract approach to
conflict-of-law rules for assignment tends to makengs more complicated and, as

such, may not be so desirable.

5.3 Summary remarks

As a general principle, the assignment of receesid a contract purporting to transfer
the right to payments against a debtor from creddo assignor, to assignee. It creates
not only a triangular relationship among these ghpersons, but also has external
effects invokable against third parties. This ie thue legal nature and function of
assignment. It is not a hybrid of contract and prop The choice-of-law rules
suggested by the property-contract approach doreftéct the true legal nature of
assignment. As a matter of substantive law, thietsipased approach establishes that,
firstly, the gist of receivables is contractualhtiggto monetary payment as originated by
the contract between assignor and debtor. Theyx@m&actual rights against specific
persons, and not proprietary rights in specificperty against the whole world.
Secondly, the assignment of receivables is a teardsf those contractual rights. The
result of such assignment creates three legalioadtips of rights: rights between
assignor and assignee, rights against debtor,ight$ mgainst third parties. As a matter
of conflict of laws, conflict-of-law rules based dahe rights-based approach are
developed on the ground of the substantive legélireaof assignment. They are

proposed on the basis of the relationships of sigirising from assignment. In the
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rights-based approach, the legal issues flowingftioe assignment of receivables have

four main categories, and each category is govedogehbe following laws:

- The relationship between assignor and assignethedaw of assignment;

- The relationship between assignee and debtdretwveen assignor and debtor,
by the law that creates the assigned receivables;

- The relationship of assignee and third partigghle law of assignment;

- Priority issues, by the law that creates thegaesi receivables.

Considering also the hypothetical questions abossigament, the result this
methodology achieves confirms the proposed chdmegoverning laws. Contract or
property is not the right question and not the meggpropriate way of treating an
assignment. Focusing on the real substance of d@bal Iproblems arising out of
assignment is more appropriate. No characterisgitroblem between contractual and
proprietary matter arises. It leads straightfordyatd the most appropriate connecting
factor, conflict-of-laws rules and solutions. Thian effectively be reached via the
rights-based approach, and not by the propertyraohtapproach. To support this

remark, more analysis of the rights-based appr@sacbnducted in the next chapter.
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CHAPTER 6: RETHINKING CONFLICT OF LAWSFOR THE ASSIGNMENT

OF RECEIVABLES: THE RIGHTS-BASED APPROACH

After considering, in the previous chapters, lggabciples and explanations by way of
a comparison between the property-contract appraadhthe rights-based approach to
conflict of laws relating to the assignment of igables, the analysis of this subject
continues. The main focus in this chapter is onritjets-based approach to conflict of
laws for assignment. Here, it is analysed in teoh$®oth legal principles and legal
practice. The effects or impacts that might arisenf legal theories and in financial
practice if this approach is to be adopted are @xaan Its aim is to consider the role of
conflict-of-law rules in an international contextcato evaluate the advantages and
disadvantages, if any, of rules based on a rigasedh approach. As a consequence, it
will demonstrate and provide supporting reasons thieyrights-based approach should

be applied to assignment, instead of the properhgract one.

To rethink conflict of laws for the assignment eteivables, this chapter is structured
as three parts. The first part is an analysis gdll@rinciples based on the rights-based
approach. The second is a practical analysis ofigfis-based approach. The final part

draws a conclusion to the chapter.

6.1 L egal-principles per spective

In terms of legal principles, the rights-based apph establishes that an assignment of
receivables is a transfer of rights. By rights,cdvers both the contractual and
proprietary rights categorised by the property-camit approach. The rights-based
approach responds to the real and substantive tegale of assignment. It is a way to

harmonise and modernise the law of assignment. liCbaf-law rules based on the
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rights-based approach can manage legal issuesnfiofvom assignment with no
characterisation difficulties between contract @noperty. These positive propositions

are explained below.

6.1.1 Rights-based approach to substantive law on the assignment of receivables

(1) Therights-based approach is consistent with the legal natur e of
assignment
The assignment of receivables is a method for feamsg contractual rights to
payments claimable against a debtor from assignoassignee. The result of such
assignment is a bundle of rights which creates ltifrnal and external effects for
relevant persons. While the internal effect is asemuence of the contractual ties
between assignor, assignee and debtor, the extamealvhich affects third persons is a
special result of the law of assignment. Receivalhich are the object of assignment
are contractual rights or interests recognisedaby &nd enforceable by legal actibn.
From a theoretical viewpoint, a receivable is aterest in a contract and not in a
property? It is a contractual right originated by a contrhetween creditor and debtor.
Its legal existence depends upon the legal validitysuch contract. Without this
acknowledgement, there is no right to transfer, &edce no assignment can be
formulated. Considering the legal substance ofcaivable, its legal nature is nothing
but a relationship involving a contractual rightween persons. According to Kelsen,
this right of a creditor is merely an obligation e other individual or individuals, i.e.
a debtor or debtors. This right, in terms of a leghationship, is merely a reflection of

this obligation. ‘The “subject” in this relationghiis only the obligated individual

M Smith, Law of assignment: the creation and transfer of choses in action (OUP 2007) 24-26; see also
G Tolhurst, The assignment of contractual rights (Hart 2006) 122; TC Williams, ‘Property Things in Action
and Copyright’ (1895) 11 LQR 223, 226.
2 JE Penner, The idea of property in law (OUP 1997) 49-52.
*H Kelsen and M Knight, Pure theory of law (University of California Press 1967) 127.
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[debtor] — the one who can violate or fulfil thelightion by his behaviouf'It is a
claim that must be asserted against a debtor,aéssary by legal action. This is a
reason to explain where the English words, chosetion, come from.A receivable is
a thing that cannot be possessed. It is indeedadlyerecognised right of action which
‘can only be claimed or enforced by legal actiond amot by taking physical

possessior?.

Assigning a receivable is therefore a transferushsrights in receivables from creditor
to assignee. Assignment is a contractual methodreklyethe interests which are
monetary payments subject to the original conti@aginating the receivables are
transferred. The legal recognition and existence of the assigeeeivables are passed
from assignor to assignee. The interest the assiggmeives must conform to the legal
obligations of the debtor. This is where the lagfithe principle of debtor protection, or
the English doctrine that the right of an assigngesubject to equities, lieS.

Assignment, in this view, creates a legal intecacbetween debtor and assignee.

Regarding the third-party effects of assignment @uedpriority issue, explanations can
be formed against this background. Receivables legally protected contractual

interests. As has been expressed, ‘the right oéditor is his interests protected by the

* ibid; see also WN Hohfeld, ‘Fundamental legal conceptions as applied in judicial reasoning’ (1917) 26
Yale LJ 710.
> See OR Marshall, The assignment of choses in action (Pitman 1950) ch 1; Smith (n 1) 16-18; AG Guest,
Guest on the law of assignment (Sweet & Maxwell 2012) 11; LS Sealy and RJ Hooley, Commercial law:
Text, cases, and materials (OUP 2009) 931-933.
6 Torkington v Magee [1920] 2 KB 427, 430; see also Colonial Bank v Whinney [1885] 30 Ch D 261, 285;
WS Holdsworth, ‘The History of the Treatment of "Choses" in Action by the Common Law’ (1920) 33
Harv L Rev 997.
7 ) Hall, Comparative law and social theory (LSUP 1963) 712.
® See NO Akseli, ‘The principle of debtor protection under the UN Convention on the Assignment of
Receivables’ in S Kroll and LA Mistelis (eds), International Arbitration and International Commercial Law:
Synergy (2011); also art 15 of the Receivables Convention; SV Bazinas, ‘Lowering the Cost of Credit: The
Promise in the Future UNCITRAL Convention on Assignment of Receivables in International Trade’ (2001)
9 Tul J Int'l & Comp L 259, 266 and 278-279; SV Bazinas, ‘Key Policy Issues of the United Nations
Convention on the Assignment of Receivables in International Trade’ (2003) 11 Tul J Int'l & Comp L 275,
290.
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legal obligation of the debtor. After assignment, an assignee shall receive the
contractual interest formerly being in the assigmoeach. Its result is that legally
protected contractual interests are transferredhéo assignee. Firstly, on the same
principle as for the assignor, the assignee’s siginé interests which are protected by a
legal obligation of the debtor. This is one of theernal effects relating to the original
contract originating the assigned receivables. Sdgo the law of assignment also
provides the assignee with further legal protectlgis rights, if perfectly formed, shall
be good against a third person such as a credititrecassignot® That is to say, after
assignment, the title to the contractual interastdonger belongs to the assignor, hence
beyond reach of his creditor, since it has beenstesred to the assignee. This is
outright assignment. In the case of a securitygassent, the title to the contractual
interests is not transferred but is used as sgctaigive the assignee a priority right
over the receivables.As a result of assignment, the assignee acquéged protection
against anyone who attempts to override or competehis rights. If an attempt made
by a third party to contest the assignee’s rightsot successful, the contractual interests
over the receivables shall be securely within tesigmee’s reach. Decisions on the
assignee’s rights and their effectiveness againghi@m party are subject to the
substantive law of assignméftlt is not the concept of property ownership, blegal
process with reasoning provided by the law of assignt™ It is not a proprietary

explanation under property law that needs to babéished to serve as a descriptive

? Kelsen and Knight (n 3) 133.

10 By perfectly formed, it refers to an additional step, if any, that needs to be taken to perfect the
interest in the assigned receivable to make it enforceable against third parties. This step varies among
legal systems. It can, for example, be notification, registration or filing. R Goode and L Gullifer, Goode on
legal problems of credit and security (Sweet & Maxwell 2008) 107-112; NO Akseli, International secured
transactions law: facilitation of credit and international conventions and instruments (Routledge 2011)
162 and 172-198.

ME Oditah, Legal aspects of receivables financing (Sweet & Maxwell 1991) 32-35; Akseli, International
secured transactions law: facilitation of credit and international conventions and instruments (n 10) 29—
31; Sealy and Hooley (n 5) ch 23.

2 see Raiffeisen Zentralbank Osterreich AG v Five Star General Trading LLC [2001] EWCA Civ 68; Dearle v
Hall (1828) 3 Russ 1.

3 see Akseli, International secured transactions law: facilitation of credit and international conventions

and instruments (n 10) ch 5.
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taxonomy for the third-party effectiveness of assignt and the priority problem. By
contrast, it is, on the one hand, the law of asegmt that gives and guarantees such
effectiveness and, on the other, the law of asdignghts that makes competing
assignments possibfé.Theoretically, the underlying purpose is to guardegally
protected contractual interest of the assignee. thiglis one of the main functions of

the law of assignment.

(2) Therights-based approach isaway to moder nise and harmonise the law
of assignment

Considering an assignment of receivables as aféraokcontractual rights to payment
according to its true legal nature creates an dppity to modernise and harmonise this
complex area of law once and for all. On a legahfiation, it is widely accepted that
assignment is the transfer of a contractual rigktdence of this can be seen in various
transnational instruments, the purpose of whickoipromote the modernisation and
harmonisation of laws on assignment. In Europaegas®ent is referred to by the PECL
as the assignment by agreement of a right to pagice (or claim) under a contragt.
By the same token, under the DCFR, the term asgghof rights is used to deal with
the assignment, by a contract, of a right to peréorce of an obligatiotf. Applying
these established principles with reference toivabées, rights to performance are
rights to the payment of receivabfésA similar foundation can also be found in an
international context. The Principles use the tagaignment of rights as a basis for
defining and developing legal rules for the trandfg agreement from assignor to

assignee of the assignor’s right to payment of aetary sum (or receivable) from an

“ Dicussed in Chapter 5, Section 5.2.2(3).
B partill, ch 11, s 1, art 11:101(1) and s 2, art 11:201(1).
*®Book Ill, ch 5, s 1, arts 5: 101-5: 102.
7 See BS Markesinis, Comparative law in the courtroom and classroom the story of the last thirty-five
years, vol. 2 (Hart 2003) 1011-1017.
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obligor (or debtor}® This foundation is in line with the rule adoptedinternational
conventions such as the Factoring Convention aadReiceivables ConventidhThe
wording might be slightly different, but the meamiis the same. They all refer to the

transfer of a right to payment of a monetary olilaa

However, it is regrettable that most of these cativas and instruments do not address
anything concerning the most problematic field gkignment, i.e. the legal issues
regarding the third-party effectiveness of assigmmend priority. There is a clear
impression of incompleteness linked to them, hedwereasing the principal solution
and its practical valu®. The difficulty in regulating these issues is ldygdue to the
fact that they are classified as proprietdhAt this stage, a foundation under the
property-contract approach that assignment is thester of property cannot be
harmonisingly established at an international leWwroperty law elements in legal
jurisdictions comprise different models and varianandatory rules. They present
themselves as a harmonisation obstacle to the flassignment? It is not an easy task
to make the property law of a jurisdiction congistenough to support international
assignment. The attempts to promote internatioreemisation and harmonisation of

the law of assignment are, in principle, force@nal heré>

The rights-based approach proposes a different adetbgy. The foundation that
assignment is a transfer of rights is not only &nd®n of assignment but its true

nature. This shall not remain merely an openinggstant for the law of assignment like

8 ch 9,s1,art9.1.1.
Y see, respectively, art 1 and art 2(a).
2% M McConville and WH Chui, Research methods for law (EUP 2007) 972.
21 Hartley, ‘Choice of law regarding the voluntary assignment of contractual obligations under the
Rome | Regulation’ (2011) 60 ICLQ 29; J Perkins, ‘Proprietary issues arising from the assignment of debts:
a new rule?’ (2010) 6 JIBFL 333; M Bridge, ‘The proprietary aspects of assignment and choice of law’
(2009) 125 LQR 671; M Moshinsky, ‘The assignment of debts in the conflict of laws’ (1992) 108 LQR 591.
2 G Samuel, ‘English Private Law in the Context of the Codes’ in M van Hoecke and F Ost, The
harmonisation of European private law (Hart 2000) 52-58; Akseli, International secured transactions
law: facilitation of credit and international conventions and instruments (n 10) ch 2.
2 See, for instance, P van der Grinten, ‘Article 14 Rome I: A Political Perspective’ in R Westrik and J van
der Weide, Party autonomy in international property law (Sellier 2011) 145-163.
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the conventions and instruments mentioned. Thetaotdge aspects of assignment shall
be classified as a transfer of rights all the wapuagh, even when facing legal matters
concerning the assignee’s rights against thirdgmri.e. the third-party effectiveness of
assignment and priority issues. In the rights-bagsgatoach, it does not matter whether
these matters are contractual or proprietary. Tieortant thing is to have the

assignee’s rights against third parties establisired! recognised in a legal syst&hm.

This means a significant legal framework that skapiport international assignments of
receivables. Rights against third parties are drieeoclasses of rights between persons
who are assignees and third parties, like an assgyoreditors and other assignees of
the same receivables. They shall be treated as sutbh is a departure from being

seen as proprietary matters under traditional ptgpaw.

The rights-based approach brings the law of assghmmto a single approach in light
of the relationship of rights resulting from assmgnt. It creates a common
methodology for the law of assignment, hence bndgihe lacuna in the law of
jurisdiction, the cause of which comes from theppietary aspects of assignment, i.e.
third-party effectiveness and priority issuf@By taking a substantial stand on the
ground of contract law, the harmonisation of whials already made far more progress
than the property arédthe rights-based approach grants an opportunityake the
law of assignment harmonisable. As a consequeneball support the availability of

credit by way of adequately accommodating the assemt of receivables in an

** See NB Cohen, ‘Internationalizing the Law of Secured Credit: Perspectives from the US Experience’
(1999) 20 U Pa J Int'l Econ L 423, 430-431.
> Buxbaum HL, ‘Unification of the Law Governing Secured Transactions: Progress and Prospects for
Reform’ (2003) 8 ULR 321; Goode R, ‘Harmonised Modernisation of the Law Governing Secured
Transactions: General-Sectorial, Global-Regional — An Overview’ (2003) 8 ULR 341.
2 Bridge (n 21) 688; Samuel (n 22) 52; E McKendrick, ‘Harmonisation of European Contract Law: The
State We Are In’ in S Vogenauer and S Weatherill, The harmonisation of European contract law:
implications for European private law, business and legal practice (Hart 2006) 5-29.
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international context’ The rights-based approach is the way to achieigeulimate

goal.

6.1.2 Rights-based approach to conflict of lawsfor the assignment of receivables

(1) Therights-based approach isaway to solvethe characterisation
difficulties of assignment

Characterisation is part of the conflict of lawegal methodology. Its function is to
classify and allocate a question raised by thesfafta given case to an appropriate
juridical concept or legal categofyThe object of this process is to reveal relevant
conflict-of-law rules” In applying it, the property-contract approachuiees a question
raised by the assignment of receivables to beifiesss either contract or properfy.
This application leads to further complications véha clear answer cannot be provided
since a line between contract and property caneotlbarly drawn. Uncertainty in
characterising the legal issues arising out ofagsgnment is thus a negative outcome.
A leading and concrete example can be seen inghate surrounding the decision of
Mance LJ inRaiffeisen Zentralbank Osterreich AG v Five Stan&al Trading LLC**
It is here that a legal question of assignment &tynregarded as proprietary was
recharacterised as being within the contractuagmy>? That question involves the
validity of an assignment and the right of an assegas it affects a third party — creditor

of the assignor. A consequence of the propertyraohtapproach is that no one can

7 see Akseli, International secured transactions law: facilitation of credit and international conventions
and instruments (n 10) ch 2; NO Akseli, ‘International harmonisation of credit and security laws: the way
forward’ in M Andenas and CB Andersen, The theory and practice of harmonisation (Edward Elgar 2012)
553-557.
® Macmillan Inc v Bishopsgate Investment Trust Plc (No.3) [1996] 1 WLR 387; see also AV Dicey, L
Collins, JHC Morris, Dicey, Morris and Collins on the conflict of laws (15th edn, Sweet & Maxwell 2012)
38-43; JJ Fawcett, JM Carruthers and PM North, Cheshire, North & Fawcett: private international law
(14th edn, OUP 2008) 41-50; P Rogerson, Collier's conflict of laws (4th edn, CUP 2013) 267-277.
*® Fawcett, Carruthers and North (n 28) 42.
%% See Dicey, et al. (n 28) 1356-1357; Bridge (n 21).
*! [2001] EWCA Civ 68.
%2 Bridge (n 21) 678-681 and 687—692.
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predict how a court will proceed in the future. Wilbe contract or property rules that
will be applied by a court hearing a case? Wilbé similar to or different from the
understanding of the parties to an assignment? drestes a recharacterisation risk in
conflict of laws®®* As has been submitted, ‘rules are important [mfa as they help
you to predict what judges will do. That is theirgortance* So, what function and

purpose does the rule of characterisation sernvésiheither certain nor predictable.

Aiming to resolve such complication and createasety and predictability, the rights-

based approach proposes fully to unite the contahacnd proprietary character of
assignment as the transfer of a contractual rightpayment. An assignment of

receivables is all along a transfer of intangil¢gts. It is not a hybrid of contract and
property. The things transferred by way of assigmnae only legal existences, and
hence only capable of legal movem&titheir legal existence is a contractual right to
payment, and their legal movement is an assignnidms. is not a physical movement
of physical property. Legal issues flowing fromigament direct towards and gather
around the transfer of contractual rights, not anlwmation of contractual and

proprietary rights. This is the core concept of tights-based approach. In it, any
guestions flowing from assignment shall be combiaad classified as a problem of
transferring a contractual right to payment, thieeaiveness of which is capable of
affecting not only contracting parties but alsated third persons. This is a new legal
concept of assignment which is based on the trgal Ieature of assignment itself.

Characterisation between contract and propertynisecessary here. The difficulties

arising from it shall be disappeared. The rightseoh approach is therefore a

» See Rogerson (n 28) 267-277; J Benjamin, Financial law (OUP 2007) 134-135; J Benjamin,

‘Recharacterisation risk and conflict of laws’ (1997) 12 BJIBFL 513.
KN Llewellyn, The bramble bush: on our law and its study (Oceana Publications 1960) 14; also cited in
HLA Hart, J Raz and PA Bulloch, The concept of law (3rd edn, OUP 2012) 139.
> RH Graveson, Conflict of laws: private international law (7th edn, Sweet & Maxwell 1974) 469-470;
JM Carruthers, The transfer of property in the conflict of laws: choice of law rules concerning Inter Vivos
transfers of property (OUP 2005) 144.
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methodology that solves the characterisation coxipde of conflict of law relating to

assignment.

(2) Therights-based approach isappropriate for legal problemsarising out
of assignment

Conflict of laws functions as a legal methodologyfihd an appropriate governing law
for an international transaction. Technically,ntposes a connecting factor found by a
natural connection between a factual situation anparticular system of lai. A
connecting factor, in other words, functions asgaost when resolving a conflict of
laws by pointing to an appropriate substantive |[&ar. an international assignment of
receivables, the rights-based approach is a newohisyposing a connecting factor and

justifying it based on the true legal nature oig@sment.

The rights-based approach regards an assignméiné¢ aansfer of contractual rights to
payment against a person (debtor) from one perassignor or creditor) to another
person (assignee). A legal issue resulting fromgassent shall be categorised based on
the relationship of relevant persons and the retd®s assigned. This process shall
determine whether that legal issue is an internalternal effect of the assignment. All
that someone facing a legal issue of assignmenttda is identify it as a legal
relationship of rights between relevant personscohnecting factor is established
accordingly. This method shall reveal a connecbetween the factual situation of a

particular case and a particular governing law.

For the internal effects of assignment, problemsceming the validity of an

assignment, as between assignor and assignee,bghglbverned by the law of the
assignment contract. Since this is the law thatsteas receivables from the former to
the latter, it shall decide legal issues arising outhe relationship between them.

Problems that relate to the relationship betwesigasr and debtor shall be resolved by

*® Fawcett, Carruthers and North (n 28) 42; see also Dicey, et al. (n 28) 33—36; Rogerson (n 28) 266—267.
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reference to the law of the contract between thiérthe legal problem concerns an
assignee’s rights against a debtor, a connecticrfdhat these two persons have in
common and that links them together is the lawhefdontract that creates the assigned

receivables. The legal issue between them shadllibudetermined by this law.

For external effects of assignment that concerallpgoblems regarding the third-party
effectiveness of assignment and priority issuesa@propriate connecting factor draws
on the interaction between relevant persons. Tfextefeness of assignment against a
third party, such as a creditor of the assignorgresated by the law that grants the
external validity of the assignment. It is this l&vat results in a conflicting connection
between the assignee and third parties. The laweo&ssignment contract shall thus be
the applicable law. In the case of a priority gimsamong competing assignees, there
is only one factor that links them all togetherals the assigned receivables. In the
rights-based approach, it is the law of the assigmeeivables that shall apply to a
question of who will have a prior right over theee/ables assigned to them. This law

shall answer a priority problem among the assignees

If the property-contract approach is considered,|égal issues arising from assignment
must be first classified into property and contreategories. A connecting factor is
found in each category. For instance, a proprietsye would be decided by the law of
lex situsof the assigned receivables, or the law of theatbor assignor’s location, or
even by the law of assignment; a contractual idsyepntrast, would be decided by the
t37

law of the assigned receivables or the law of assent’ Here again is where this

approach largely relies on the characterisatioproperty and contract methodology.

%7 See Carruthers (n 35) ch 6; Dicey, et al. (n 28) rule 135; Fawcett, Carruthers and North (n 28) ch 30;
Rogerson (n 28) 396-405; THD Struycken, ‘The proprietary aspects of international assignment of debts
and the Rome Convention, Article 12’ (1998) 3 LMCLQ, 345; Bridge (n 21); Hartley (n 21); BIICL, ‘Study on
the question of effectiveness of an assignment or subrogation of a claim against third parties and the
priority of the assigned or subrogated claim over a right of another person’

<http://ec.europa.eu/justice/civil/files/report_assignment_en.pdf> accessed 9 October 2015.
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The result of this, as analysed under the previmaling®® creates further difficulties
in the conflict-of-law rules regulating assignmelmt.contrast, characterising the legal
matters of an assignment by identifying a legahtrehship between relevant persons
provides a clear and certain answer. It elimindtes characterisation difficulties
resulting from the property-contract approach. Thethod is also in line with the true
legal nature of assignment which is the transfea efght against a person from one
person to another, which as a result has a lefgdtedn a third party. The rights-based
approach is therefore more appropriate for delngeran applicable law for a legal
problem of an assignment rather than one that cterses it into proprietary and
contractual matters. It points to the law of theigrsment contract and the law of the
assigned receivables which are the same laws ¢lyriagpplicable, for example, under
the Rome | Regulation, Article 14. All that needsbie done is to ascertain that these
choice-of-law rules could govern every aspect sigmsnent, notwithstanding that that
aspect might be classified as proprietary by a nezndtate’s law. To apply this
approach in the context of European Union, onlyearcindication based on the rights-

based approach has to be added on.

6.2 L egal-practice per spective

In terms of legal practice, the rights-based apgrda one that sees the assignment of
receivables in the overall picture of the circudatiof a right to payment which is an
asset in financial practice. It responds to botharicial transactions and financial
businesses in which the law of assignment of red®es is utilised. Both an assignment
of future receivables and bulk assignments of ved#és can operate through this
approach. Business practices are not underminectlatfied and supported by the

rights-based approach. The positive prospectsxamiaed below.

% Section 6.1.2(1).
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6.2.1 Rights-based approach to receivables financing transactions

(1) Therights-based approach can deal with the assignment of future
receivables
The term ‘future receivable’ is generally defineg the Receivables Convention as ‘a
receivable that arises after conclusion of the ramntof assignment? Article 8 of this
Convention seeks to ensure that an assignment ismefifective merely on the ground
that it is an assignment of future receivables. Tihderlying policy is to set aside the
legal limitations that a jurisdiction might havetlwrespect to the assignability of future
receivabled® Allowing the assignment of future receivables @aramong jurisdictions.
If it is permitted, its governing rules still vargmong those jurisdictions. The
fundamental ground of this problem lies in the apph a jurisdiction uses to deal with
this type of receivable. A problematic approacthet of property-contract. As a matter
of property law, the effectiveness of an assignmehtfuture receivables is not
recognised by all legal systefffsThis is simply because ‘future property cannot be
assigned for the simple reason that there is ngttonassign®? For instance, while
English law regards it in equity as an agreemerasggn which must be supported by
consideration, German law generally allows it, khe situation in France and the

Netherlands seems to be somewhat unéfear.

Subject to the rights-based approach, an assignmerfuture receivables is an

assignment of future rights to claim for paymendntpared with the property-contract

** Art 5(b).
“© UNCITRAL, Explanatory note by the UNCITRAL secretariat on the United Nations Convention on the
Assignment of Receivables in International Trade (UN Publication 2004) para 26.
o UNCITRAL, Receivables Financing: Analytical Commentary on the draft Convention on Assignment of
Receivables in International Trade (A/CN.9/470) para 83.
M Bridge, ‘England and Wales’ in HC Sigman and EM Kieninger, Cross-Border Security over Receivables
(Sellier 2009) 153.
43 See, respectively, ibid 153-156; JK Rakob, ‘Germany’ 98-102, J Leavy, ‘France’ 125-127 and S
Timmermann and M Veder, Netherlands’ 203-204 in HC Sigman and EM Kieninger, Cross-Border
Security over Receivables (Sellier 2009); also BIICL (n 37) part 4.4.
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approach, it is not a future property that is assiy The object that is assigned is, by
contrast, a right to payment under a contract eepeto be made and claimable in the
future. This differs from a present right to futyverformance, in that the former is
based on a contract not yet concluded whereas dfter Icomes from an already
concluded contract. Future rights are, in otherdspan expectancy that is purported to
be assigned’ Strictly speaking, under the rights-based apprpachassignment of a
future receivable is a transaction whereby an assigromises to assign his future
rights to an assignee. As a result, it creates saig@or’'s obligation to uphold such
promise for an assignee’s rights under the assigheentract. Legally speaking, it is
not a mere hope that is purported to be assignéd. dssignor is bound by the
assignment to perform an act that shall resulb@receivables purported to be assigned
being assigned. The future rights of the assigneras a matter of fact, grounded in his
current going-concern business which subsequergbornes his present obligation
bond by the assignment contract. Without such lessinthis legal topic could not have
been raised. Considering the assignee’s partmstef contractual practice, this is what
the assignee bargains for and so agrees to theeftutn of events. Here is where and
why the assignment contract is made before thelgsion of the contract creating
receivables. In this line of reasoning, a purpompeesent assignment of sufficiently
identifiable future rights to payment shall therefbe treated as an agreement to assign.
This is not an assignment of what one does nohge¢ but a method whereby one can
agree to assign what one will acquire in the futée being sufficiently identifiable, it
means that those receivables can be identified@svables to which the assignment
relates at the time of conclusion of the originahtract’ As long as the scope of

receivables is agreed between assignor and assigndethe assignment contract is

* See Smith (n 1) 28-34; Oditah (n 11) 27-32; Bridge, ‘England and Wales’ (n 42) 153-154.
> See art 8 of the Receivables Convention; also UNCITRAL, Explanatory note by the UNCITRAL secretariat
on the United Nations Convention on the Assignment of Receivables in International Trade (n 40) para
26.
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linked to it, the assignment of future receivabdésll be effectivé® It shall be given
automatic effect as soon as the future rights cortee existence. This explanation is
consistent with the English legal system, but witheferring to the proprietary péft.
It is an approach to future receivables assignrtiettcan be adopted in jurisdictions,

notwithstanding their mandatory property rules.

Regarding conflict of laws for the assignment dlife receivables, the legal questions
which must be asked in order to find a governing &e: firstly, how a receivable is
considered to be a future one; secondly, whetHetuasie receivable may be assigned;
and thirdly, are there any requirements to makeatdsggnment effective. According to
the rights-based approach, where a legal questiocomnsidered based on the legal
relation of rights between persons, an applicablefbr each of those legal questions is
as follows. For the first question of what a futueeeivable is and the second question
of assignability, it is unavoidable to state tHagy involve a contractual relationship
that will be formed in the future between an assigand his debtor. Since they concern
the legal existence of the receivable, they shalgbverned by the law of the contract
creating it. This choice, as has been claimed, triggd to a problem in a situation
where a contract creating such a receivable hagetdieen concluded, as determining
its governing law might be improbabfeHowever, this concern is not always the case,
nor the real problem. As a matter of practice,abgignment of a future receivable is a
transaction that is based on an ongoing relatipnshthe assignor’s business, which is
foreseeable to a certain extent. As a matter of Ewypical requirement is that that

future receivable to which the assignment relatasstmat least, be sufficiently

% See the Guide, para 105; Akseli, International secured transactions law: facilitation of credit and
international conventions and instruments (n 10) 140-146.
Y See M Bridge, L Gullifer, G McMeel and S Worthington, The law of personal property (Sweet &
Maxwell 2013) 786; Holroyd v Marshall (1862) 10 HLC 191; Tailby v Official Receiver (1888) 13 App Cas
523; Oditah (n 11) 27-32; Akseli, International secured transactions law: facilitation of credit and
international conventions and instruments (n 10) 141-142; Guest (n 5) 6-10; Sealy and Hooley (n 5)
1028-1033.
*® BIICL (n 37) 391.
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identifiable once it arise$.A future receivable purported to be assigned db aseits
applicable law is therefore not insufficiently urédeeeable. They will be revealed with
certainty when that receivable comes into exister&ier the conclusion of an
assignment contract, the assignor is bound byne &f his implied obligations is to
conclude a contract that will bring the future igable purported to be assigned into
legal existence. If not, he must answer to thegas®. From the assignee’s viewpoint,
this is what he transacts for. It is the risk h@wa in advance, yet consents to bear.
Moreover, according to the freedom of contract @gle, there is no prohibition if the
assignor and the assignee will contract a termeaggein advance that when the
assignor concludes a contract with his debtor whatchoice of an applicable law will
be. Sending legal matters concerning the assignafentuture receivable to be decided
by any other law is thus not really a way out. Findor the third question about any
requirements for the assignment of future receashthis is a question that directs to
the legal relationship between assignor and assighalso covers the consequences of
assignment with regard to the assignee’s rightsthind parties. As such, they shall be
decided by reference to: for the requirements drel third-party effectiveness of
assignment, the law of the assignment contract;fangriority issues, the law of the

contract originating the receivables assigned.

If a future receivable is to be assigned, it is asgible to deny that it shall depend on
the law that creates the receivable and the lathefassignment contract. Contrary to
this, choosing the law of the assignor’s locatias, is frequently suggested by the
property-contract approach, might be useful in trigard>° but it is unsound and

inconsistent with the legal logic of the substamti@w of assignment. It seems that this

choice is particularly relied on at the end if atlshoices look unpleasant and is done

* See the legal requirement for an assignment of future receivables imposed by the Receivables
Convention, art 8; various national reports in HC Sigman and EM Kieninger, Cross-Border Security over
Receivables (Sellier 2009); BIICL (n 37) part 4.4.
*% Sigman and Kieninger (n 49) 61; BIICL (n 37) 395.
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solely to please financial practices such as fawor It does not represent the true
legal relations surrounding the assignment, nowansll the questions relating to it.

The problems of assignment will remain unsolveds therefore not easy to reach wide
acceptance. The rights-based approach reasonahlyesnthat an assignment of future
receivables is legally effective. With some resbleadifficulties, it supports future

receivables financing in practice. Additionally, &gplying the rights-based approach, it
leads to a choice that does not differ from theecat an assignment of existing
receivables. Distinctive treatment will not be regd. Consistency and the uniformity

of conflict-of-law rules regulating the assignmshtll be a foreseeable outcome.

(2) Therights-based approach can cope with bulk assignments of
receivables
The assignment of a single receivable can be simaphducted in general but, in
financial practices, receivables are often tradeoulk, as when loans are securitised, or
consumer receivables are sold to a factdulk assignments of receivables are a
transaction whereby two or more separate receigabléher existing or future, are put
together in one assignmernit.This is a situation where bundled receivables are
transferred. Article 8 of the Receivables Conventis imposed to ensure that an
assignment is not ineffective merely on the grotivad it is an assignment of more than
one receivable. In the same manner as for futuceivables, this is because the
effectiveness of bulk assignments, as a matteragguty law, is not recognised in all
legal systems. The policy behind the Conventiortoigoromote the validity of the

assignment of bundled receivabtés.

*!ibid 394.
R Fentiman, ‘Trading Debts Across Borders: A European Solution?’ (2010) 17 IJGLS 245, 264.
> Hartley (n 21) 53; see art 8 of the Receivables Convention; also UNCITRAL, Explanatory note by the
UNCITRAL secretariat on the United Nations Convention on the Assignment of Receivables in
International Trade (n 40) paras 3 and 26.
>* ibid; UNCITRAL, Receivables Financing: Analytical Commentary on the draft Convention on Assignment
of Receivables in International Trade (n 41) paras 83-84.
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In the rights-based approach, the assignment ofllbdrreceivables is a transfer of a
bundle of contractual rights to monetary paymerairzsj debtors from assignor to
assignee. It does not concern any physical propafrtthe assignor, but the rights
originating from various contracts carried out tigh his business activities. The
assignment contract in this circumstance functiamsa master agreement that ties up
receivables originating from different contractualationships and transfers them
altogether. The rule of law for this transactiom dae established on the basis of
contractual understanding, practice and law, ieespe of any counter area of
proprietary kind. The following legal effects oflkuassignments of receivables shall, as
a result, be in line with the assignment of a ®ngiceivable. A special additional
attention on this matter should be recognised, dpédcial distinctive treatment is
superfluous. As the latter might result in unneagssomplexities between a single

receivable assignment and bulk assignments, lieiefore not recommended.

Besides the substantive aspect, one of the grea#stulties regarding bulk
assignments of receivables in the internationah&ge concerns their applicable law.
Unlike the property-contract approach where the wthe assignor’s location has
typically been suggested as a special rule for balignments departing from a single
assignment, the rights-based methodology pointhd@éosame treatment for these two
types of assignment. The law of the contract oating the assigned receivables is the
origin of the legal existence of those receivablamctioning as a master agreement
that ties up the assigned receivables, the assignowmtract is a source that creates
legal relationships not only between assignor asgigaee, but also in respect of the
debtors subject to those receivables and othet farties. For the relationship between
assignor and assignee and the relationship of #seggreee and third parties, it is
therefore the law of the assignment contract tiatl sgovern. For the relationship
between assignee and debtors, as well as prigstyes, they shall be governed by the
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law of the assigned receivables. According to thraging conflict-of-law rules for
bulk assignments into line with those for the assignt of a single receivable may be

feasible.

As has been commented, ‘[the assignor’s local laag little or no connection with the
relationship between an assignee and a third partyhe assignment. The only
justification for applying [it] is therefore thatonother law can appropriately govern
bulk assignments For a similar reason to that in the case of ttsigasient of future
receivables, no legal foundation nor reasoning lmarfirmly established apart from a
good end result that a choice might lead to. Suchuacome is however unlikely to be
achieved. Increasing the transaction costs of &eharactice is indicated as a negative
aspect of this choic®. It requires an assignee to make an enquiry reggattis law in
addition to the law of the contract originating tleeeivables. An additional burden will
certainly increase transaction costs. Setting ugpecific conflict-of-law rule in a
particular market sector might be needed to litmi &pplication of the assignor’s local
law. A further complication could thus result inns® difficulty in characterising

financial practice in a specific sector.

Furthermore, the value of an assigned receivaldd@sed on its enforceability against a
debtor. To evaluate such value and ascertain safbroeability, examining each
receivable including its governing law is signifitaand unavoidable. ‘The expectation
of enforceability means that any diligent assignge examine the law governing the
contract creating each bundled [receivabé]Taking Article 14(2) of the Rome |
Regulation as an example, such enforceability ide#d a legal matter of the
assignability of a receivable which is already sabjo the law of the contract creating

it. An argument against the law of assigned red®#es i.e. that it is impractical for an

>> R Fentiman, ‘Assignment and Rome |: towards a principled solution’ (2010) 4 LFMR 405, 409.
*® ibid 409-410.
>’ Fentiman, ‘Trading Debts Across Borders: A European Solution?’ (n 52) 266.
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assignee to investigate the law of each receivahight not be so appealingin case
any risk of non-enforcement exists, it is usualligated by market practicéSSuch
mitigation is based on a business model of buligassents conducted by an assignee.
It will be demonstrated by a contractual term adnegh an assignor in their contract of
assignment. As has been remarked, ‘the assignes th& risk of non-enforcement onto
its books and prices the assignment accordingly vdue of the transaction consists
not in the enforceability of [each receivable] tthe profit derived from the [bulk

assignments]*”

In the context of bulk assignments, it is the ldwhe assigned receivables and the law
of the assignment contract that are the main condarcontrast, proposing different
connecting factors for single and bundled assigisners misleading and
inappropriaté! The future complexity of financial practice wilekihe result if a third
kind of conflict-of-law rules is chosen to govehetproprietary aspect of assignment in
addition to those tw6” Another practical reason for a rights-based apgroahich
leads to the law of assignment is to create fléigybin an assignment transaction. It
avoids the need for a specific sectoral rule imarfcial industry. Each business sector
can mould its own choice of law which is considetede the one best-suited to the
sector's need® For example, the law chosen in a factoring busiresild coincide
with the law enforced at the assignor’s locatiohisTis normally the case as it is the
choice that seems to be most favoured by this s&Tde rights-based approach is
therefore an attempt reasonably intending to sugpdk assignments of receivables in

the real financial practice of relevant financiet®rs.

> BIICL (n 37) 391-392.
>% Such as in factoring where the two-factor model is structured and in securitisation where obtaining
the highest credit rating and the highest price for issued securities backed by receivables is a priority.
Fentiman, ‘Assighment and Rome |: towards a principled solution’ (n 55) 409-410.
60 Fentiman, ‘Trading Debts Across Borders: A European Solution?’(n 52) 267.
*! ibid 265-266.
52 BIICL (n 37) 397-398.
* ibid 385-386.
* ibid 386.
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6.2.2 Rights-based approach to receivables financing businesses

(1) Therights-based approach does not impair receivablesfinancing
businesses
The rights-based approach does affect the law sigasient but does not impair
receivables financing practice. So as future ret#es and bulk assignments can be
effectively transferred, assignment, either outrigit security, can be processed
normally through the rights-based approach. Thegthhat this approach has a great
impact on is the legal perspectives of the subswamaw of assignment. Whereas the
property-contract approach separates the law oigrasent into contractual and
proprietary, the rights-based approach does natinedghat. Via the latter, the law of
assignment is united as a legal rule for transfgrrights to payment. Valuable interests
in rights to payment can be effectively transferbgdway of sale or used as secufty.
Outright assignment is a contract whereby rightseeive payment from a debtor
under a receivable are transferred outright frosiga®r to assignee. It is not ownership
of property but rights to receive payment that assigned. After assignment, the
assignee shall become entitled to those rightdaoepof the assignor. Assignment by
way of security is not a contract in which propeagyised as collateral. It is contractual
rights to receive payment under an assigned relaeivihat are provided as security.
This is, in economic terms, a process whereby mdeegxchanged for monéY.
Contractual rights to payment in receivables arangked to become a sale price or a
security benefit by way of assignment. In the rsgb&sed approach, this business can

still be carried out in the same manner. Adoptindoes not cause any harm to current

% See Oditah (n 11) chs 4-5.
% ibid 33-34.
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financing activities against receivables. On thet@ry, as shall be enlarged under the

next heading, it supports such activities, esplyotad a global scale.

(2) Therights-based approach facilitates receivables financing businesses
Recognising the assignment of receivables as & flow of contractual rights to
payment facilitating receivables financing busimsss- such as factoring, invoice
discounting and securitisation — is the main obpgatl outcome of the rights-based
approach. The law of assignment as well as cordfiddw rules shall serve as a legal
foundation for these business operations in int@nal context$’ The more that laws

are clear and certain, the more that businessesmoothly and soundly.

Consider factoring as an example, this is a busindsere finance is raised against
receivables. Its legal foundation is based on thestantive law of assignment. An
assignor who holds original rights to payment icereables concludes an assignment,
namely a factoring contract, to transfer thesetsigh an assignee, or a factor. The
factor is a purchaser of receivables from an assjggpically called the clierf From

a financial perspective, factoring is a type of @igr financing which is explicitly
linked to the value of accounts receivablds has been submitted, ‘[the] legal and
judicial environment may also play a critical rale determining the success of
factoring’.”® Substantially, this concerns a key question of tire that legal and
judicial environment has a law that recognises fdmoring business. In terms of
international factoring, an account of the confbtdaw rules of that legal and judicial

system must also be given. The legal validity amdreement of a factoring transaction

% See R Goode and E McKendrick, Goode on commercial law (4th edn, Lexis Nexis 2009) 787-791;
Oditah (n 11) 32-35; Akseli, International secured transactions law: facilitation of credit and
international conventions and instruments (n 10) 28-31; Bridge, et al. (n 47) 197.
N Ruddy, S Mills and N Davidson, Salinger on factoring (4th edn, Sweet & Maxwell 2006) 1-5.
L Klapper, ‘The role of factoring for financing small and medium enterprises’ (2005) World Bank Policy
Research Working Paper, 1-6.
"®ibid 10.
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lies in the law governing the factoring contract, ithe law of the assignméhitThe
value of accounts receivable is connected to tiggnat contracts creating the assigned
receivables’> and hence the governing law, i.e. the law of teeeivables. Credit
information on all debtors subject to receivablssigned is another important element
of the success of the factoring busin€sshe assessment of receivables in this financial
activity is again consistent with the reason depetbby the rights-based approach that
the law of the assigned receivables cannot be eghdtven if any other law is chosen to
govern the third-party effectiveness of assignnasmt priority issues, investigating the
law of the assigned receivables is still vital. Taemer does not negate the importance
of the latter’* Adding another law, such as the law of the assigriocation, will in
turn result in a further burden on a person invdlve the business. And higher
transaction costs will, of course, be a consequeReaetoring businesses would be
impaired by this add-on. By contrast, the busin@sstice matches the proposal of the
rights-based approach. According to it, it is the that governs the assignment contract
that shall decide legal issues arising out of t®gmment, and the law that creates the
assigned receivables that shall determine the lsgaks relating to them. The law of
the assigned receivables shall be examined botméasuring the financial value and
examining the legal existence of those receivahiese same time. No further practical
complications or transaction costs will be added Maintaining the operation of the

factoring facility is thus a positive outcome.

For invoice discounting, which is a bulk fundingifdy, its business model is basically

similar to that of factoring, except the conditittrat individual invoice details are not

" See F Salinger, ‘International factoring and conflicts of law’ (2007) 1 LFMR 7, which states that apart
from the law of the assignment contract, there are two laws that a factor should consult, i.e. the law of
the factored receivables and the law of the country of the debtor. However, the law of the country of
the debtor seems not to be a viable option currently. BIICL (n 37) 384.
72 See H Beale, M Bridge, L Gullifer and E Lomnicka, The Law of Security and Title-Based Financing (2nd
edn, OUP 2012) 275.
& Klapper (n 69) 11.
" Fentiman, ‘Trading Debts Across Borders: A European Solution?’ (n 52) 266—-267.
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known to a fundef® Here, the substantive law of assignment functiassa legal
foundation of the business transaction. It shallstibenefit from the rights-based
approach in the same way that factoring does. By shme token, in the case of
securitisation, the substantive law of assignmentes as a basic legal formula for this
financial activity. ‘Outright assignment is the mBesary first step in the true sale
securitisation [of receivables{® Examining and applying the choice of law for the
assignment contract and the law for the assigneeivables is therefore essential, and
hence inevitable. Based on the rights-based appraoaceivables shall be treated as a
freely flowing financial asset. Facilitating all ebe financial techniques at the

international level is a practical consequencénf approach.

In contrast, if the property-contract approachassidered, laws of assignment must be
divided into contractual and proprietary categoriBise contractual category which is
largely based on freedom of contract can be handigidout much difficulty. But
whenever a financial practice encounters the petgmy side of the law, this is where
such freedom is limited. A relevant legal issueuehsas notification, registration of
assignment or notice filing — will have to be deddaccording to an applicable
mandatory rule of property law, which might varyr@s countries. To know the
applicable law depends on the conflict-of-law rutegulating this matter, which also
varies across countriééThe law oflex situsof receivables, the law of the assignor’s
location or the law of assigned receivables arg@raposed to deal with the proprietary
aspects of assignment. Yet, no general solutionbeafound via the property-contract
approach’® It thus creates difficulties for financial busises dealing with receivables

assignment.

7 BIICL (n 37) 74.
’® Bridge, et al. (n 47) 197; Beale, et al. (n 72) 301-302; Oditah (n 11) 34-35.
77 See also BIICL (n 37) part 4.4.
7 ibid 406.
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6.3 Summary remarks

It is a correct philosophy, in terms of both legald practical perspectives, to say that
‘[receivables] financing cannot be viewed in ismatbut must be seen in the context of
a life cycle of assets” What the rights-based approach proposes is, fostantive
purposes, to treat the assignment of receivablesr@iog to its true legal nature and
systemise it as such, according to its real fir@ncycle. For conflict-of-law purposes,
this is to treat an assignment in internationatwsinstances as an international transfer
of contractual rights to payment. The legal issaesing from it shall be characterised
and decided based on this methodology. As analitiaadicated in this chapter, the

main foundation and its consequence is this.

The rights-based approach is consistent with the legal nature of the assignment of
receivables. It proposes rules, for both substerdspects and conflict of laws, which
are consistent with the true legal nature of assat. In terms of legal theory, it offers
a fundamental legal understanding and principldn e possibility of eliminating or
limiting legal characterisation problems and othéifficulties resulting from
assignment. Unlike the property-contract approablere some obstacles are likely to
be encountered, under the rules of the rights-baggmoach there is no need to
distinguish between contractual and proprietaryassarising from assignment. They
shall all be regarded as involving the contractwahsfer of contractual rights to
payment. Without any mandatory rule of property la@ing involved, assignment shall
be treated on the basis of contract law. It sub=etlyicreates a chance to harmonise the
substantive laws of assignment at the internatiteadl. In terms of legal practice, the
rights-based approach is appropriate for typicalaricial transactions based on
assignment which include the assignment of futemeivables and bulk assignments.

This approach facilitates financial businessesh siscfactoring and invoice discounting,

7 Goode and Gullifer (n 10) 96.
255



the operations of which benefit from the law ofigssent. What the rights-based
approach can also achieve is unifying the diffedegtl approaches of contract and
property, which vary across countries, into a @inghe. It shall subsequently serve,
support and promote the growth of receivables fiman activities and their

development into a single broad market practica &hole.
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CHAPTER 7: CONCLUSION

This thesis offers a new analytical explanation ¢onflict of laws relating to the
assignment of receivables. It criticises the priypeontract approach that divides laws
of assignment and conflict-of-law rules into prepary and contractual categories.
Instead, it proposes a rights-based approach ¢éeatassignment as the transfer of rights
and establishes conflict-of-law rules on this ba€ienflict-of-law rules are generally
based on and developed from an understanding ef/aet substantive lawsBy
analysing substantive laws of assignment and abrdfilaws relating to assignment in

international scenarios, the principal outcomehefthesis can be concluded as follows.

From the substantive aspect of the assignmentcefvables, its true legal nature is the
transfer of contractual rights to monetary paymagdéinst a debtor from assignor to
assignee. Receivables which are the object of me&gt are, according to their legal
classification, intangible things.Their basic features are those of contracts, not
property. They are created by contractual relatioetween debtor and creditor. Rights
embodied in them arm personamand so must and can be asserted only against the
debtor. They are not right®t rem in a specific property. Based on English legal
terminology, they are choses in action which anmegor rights that can be enforced by
legal actior® Although they contain value in themselves andragarded as financial
assets, they are but contractual rights claimalgi@ngt the debtor. They are not
property in a creditor’'s hands. Once receivablestansferred by way of assignment,

they are contractual rights to payment, not prgpeniat are assigned. Assignment is a

' Macmillan Inc v Bishopsgate Investment Trust plc (No3) [1996] 1 WLR 387, 407.
’F Lawson and B Rudden, The law of property (3rd rev edn, OUP 2002) 29; B McFarlane, The structure of
property law (Hart 2008) 7-8; R Goode and L Gullifer, Goode on legal problems of credit and security
(Sweet & Maxwell 2008) 96; M Smith, Law of assignment: the creation and transfer of choses in action
(OUP 2007) ch 2
*R Goode and E McKendrick, Goode on commercial law (4th edn, Lexis Nexis 2009) 28—-30; OR Marshall,
The assignment of choses in action (Pitman 1950) 5-8; Torkington v Magee [1920] 2 KB 427, 430.
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method of transferring contractual rights or ing¢se or choses in action, that is
recognised by laW.lt is a contract concluded between creditor oigass and assignee.

An assignment has contractual preliminary resulta triangular relationship between
creditor, assignee and debtor. Legal issues arfsorg an assignment can be divided
based on each relationship in that triangle. Téighe result of the substantive laws of

assignment in conjunction with the law of contra@ating the receivables assigned.

However, this is not the end of the matter. Theseaso other legal effects that flow
from assignment. These effects are the effectieenéassignment against third parties
and priority problems. They are typically regardgcthe property-contract approach as
proprietary issues of assignmémiccording to the rights-based approach, by coftras
the effectiveness of assignment against third gmréind priority problems are not
proprietary issues separate from the law of assggninThey are another kind of legal
effects resulting from the law of assignment its€lr the third-party effectiveness of
an assignment, this is established by the law sfgament through an additional
method being imposed, the purpose of which is toirgethe assignee’s rights. Thus the
assignee has to follow that method if he needsibids to be effective against third
parties. That method may be, for example, notifytrgydebtof. For priority issues, this
is a problem between competing assignees wheresdhee receivables have been
assigned more than once. Under English law, fotante, priority is given to the

assignee who is the first to notify the debtosgtithe time of the assignment he does not

* AG Guest, Guest on the law of assignment (Sweet & Maxwell 2012) 1; AP Bell, Modern law of personal
property in England and Ireland (Butterworths 1989) 361; Marshall (n 3) 34-35; Smith (n 2) ch 7; F
Oditah, Legal aspects of receivables financing (Sweet & Maxwell 1991) 32-34.
M Bridge, ‘The proprietary aspects of assignment and choice of law’ (2009) 125 LQR 671; J Perkins,
‘Proprietary issues arising from the assignment of debts: a new rule?’ (2010) 6 JIBFL 333; THD Struycken,
‘The proprietary aspects of international assignment of debts and the Rome Convention, Article 12’
(1998) 3 LMCLQ 345; Smith (n 2) 415.
® NO Akseli, International secured transactions law: facilitation of credit and international conventions
and instruments (Routledge 2011) ch 5; see Dearle v Hall (1828) 3 Russ 1; Raiffeisen Zentralbank
Osterreich AG v Five Star General Trading LLC [2001] EWCA Civ 68.
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know of the prior assignmehfThe rights-based approach regards a priority prabiot
as a question of who owns receivables but who Hzettar right in them. This question
again depends on the substantive laws of assignraedt the law of assigned
receivables. No property right needs to be consdieXo proprietary explanation needs

to be given.

From the conflict-of-laws aspect, to choose a gowey law for an international
assignment of receivables is to choose a law gowgran international transfer of
contractual rights to monetary payment. Conflictaat rules under the rights-based
approach are structured based on this principlék&the property-contract approach,
legal issues arising out of assignment are notacharsed into proprietary and
contractual categori€sThey all are seen as a special set of legal iStmeg from an
assignment of rights. Both proprietary and contrakct issues are united.
Characterisation difficulties between property atwhtract are, as a consequence,
resolved. The methodology the rights-based appraadpts is to classify those legal
issues into a class of legal relationships betwekavant persons, i.e. the relationship of
rights between assignor and assignee, rights mgléb a debtor and rights against third

parties.

A comparative study shows that conflict-of-law sii@ a jurisdiction follow the legal
classifications used in the substantive laws ofgassent. They are all based on the
property-contract approach. Both in England andpgey legal issues arising out of an
assignment of receivables are divided into contiglchnd proprietary. Conflict-of-law

rules are applied accordingly. While the contralcaspect is principally governed by

’ See Dearle v Hall (1828) 3 Russ 1.
® For the property-contract approach, see M Moshinsky, ‘The assignment of debts in the conflict of laws’
(1992) 108 LQR 591; Bridge (n 5); Struycken (n 5); A Flessner and H Verhagen, Assignment in European
private international law: claims as property and the European Commission's" Rome | Proposal” (Sellier
2006); G Tolhurst, The assignment of contractual rights (Hart 2006) 53; L Steffens, ‘The New Rule on the
Assignment of Rights in Rome I-The Solution to All Our Proprietary Problems? Determination of the
Conflict of Laws Rule in Respect of the Proprietary Aspects of Assignment’ (2006) 14 ERPL 543; Raiffeisen
Zentralbank Osterreich AG v Five Star General Trading LLC [2001] EWCA Civ 68.
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the law of the assignment contract, there have degalopments that attempt to reveal
an appropriate way of governing the proprietaryeagge.g. the third-party effectiveness
of assignment and priority disputes. The possieditrange from thdex situs of
receivables, the law of the debtor’s location dmellaw of the assignor’s location to the
law of the assigned receivables and the law ofjassént’ This causes characterisation
difficulties and uncertainty in applying the laws happened in thRaiffeisenand the
Hansacases® Though the law of the assignor’s location is prefe by international
instruments, there seems to be no universal acoemtd he Receivables Convention
which adopts this choice has not yet come intogoend this choice has only been
written as an optional rule in the Guitldn the European context, a proposal for the
law of the assignor’s location was not acceptetheyRome | Regulatiotf. The law of
the assignor’s location is also the rule underWi&c Article 9*° However, it is based
on a mandatory, multi-state filing system and itfas from clear how this or a
compatible system could be developed on a glokaésédditionally, characterisation
difficulties between proprietary and contractualuiss still remain problematic, and no

solution has been offered by American law.

Considering conflict of laws under the property4taat approach, although discussions
and studies have been conducted, there is as yeeaonor certain answ&tAlthough
several typical choices have been recommendedhaidaidvantages and disadvantages

have been thoroughly analysed, a recent conclusiotihat no general solution is

’ BIICL, ‘Study on the question of effectiveness of an assignment or subrogation of a claim against third
parties and the priority of the assigned or subrogated claim over a right of another person’
<http://ec.europa.eu/justice/civil/files/report_assignment_en.pdf> accessed 9 October 2015, part 5.3.
10 Raiffeisen Zentralbank Osterreich AG v Five Star General Trading LLC [2001] EWCA Civ 68 and
Brandsma qq v Hansa Chemie AG, the Dutch Supreme Court (Hoge Raad), 16 May 1997.
u Respectively, arts 22 and 30 and recommendation 208.
2 Commission of the European Communities, Proposal for a Regulation on the Law Applicable to
Contractual Obligation (Rome I) (COM (2005) 650 Final) 19.
59-301(1).
" See Bridge (n 5); HC Sigman and EM Kieninger, Cross-Border Security over Receivables (Sellier 2009);
Akseli (n 6) ch 8; R Fentiman, ‘Assignment and Rome |: towards a principled solution’ (2010) 4 LFMR 405;
TC Hartley, ‘Choice of law regarding the voluntary assignment of contractual obligations under the Rome
| Regulation’ (2011) 60 ICLQ 29.
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perfect™® As critically analysed by this thesis, the fundataédifficulty of the problem
lies in the legal concept of assignment under tlopgrty-contract approach itself. It
leads to difficulties in pointing to an appropriathoice of applicable law.
Characterising the legal matters of assignmentdatdract and property cannot be done
with certainty. Different legal classifications angplegal jurisdictions result in different
perspectives on the legal issues arising from assegt, and hence differences in
choices-of-law rules® By reestablishing the understanding of substantawes of
assignment as a special method of transferringsigind not as a hybrid method with
the legal nature of both contract and property l@s property-contract approach
generally claims, the rights-based approach adwaacaile for each category of the
legal relationship of rights arising out of assigan Firstly, the relationship between
assignor and assignee is governed by the law arament. Secondly, the relationship
between assignor and debtor as well as betweermrdabt assignee are decided by
reference to the law of the assigned receivablégdli, the law of assignment also
governs the relationship between assignee and gartes. Finally, the law of the

assigned receivables is also applicable to prigmibplems.

The thesis demonstrates that it is the rights-bagguloach that is consistent with the
true legal nature of the assignment of receivalimsisidering the law of assignment
and its conflict-of-law rules in this way makesstisubject clearer, more understandable
and more organised. This is true not only in teahkgal principles, but also in terms
of legal practice. By regarding assignment as asfea of contractual rights, the rights-
based approach creates an opportunity to harmorosdlict-of-law rules across
jurisdictions. This can be achieved without reswytio the diversification of property

law across jurisdictions. The obstacle arising frgroprietary terminology and

B BIICL (n 9) 402.
¢ See ibid part 4; also Raiffeisen Zentralbank Osterreich AG v Five Star General Trading LLC [2001] EWCA
Civ 68; Brandsma qq v Hansa Chemie AG, the Dutch Supreme Court (Hoge Raad), 16 May 1997 in
Struycken (n 5); Steffens (n 8).
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methodology is overcome. Characterisation of tloppetary and contractual matters of

assignment is irrelevant. Its difficulties are rakesl.

For receivables financing, the rights-based appraan cope with both the assignment
of future receivables and bulk assignments of vet®#es. A future receivable is seen as
a contractual right to monetary payment under atraoh that is expected to be

concluded in the future. It is, in other words,udufe contractual right of an assignor
against his debtor which is based on the assighoisghess activities. An assignment of
future receivables, if sufficiently identifiable asceivables to which the assignment
relates, is treated as an agreement to as5ifime legal issues affecting this transaction,
if relevant to the future receivables purportethéoassigned, are governed by the law of
the contract creating those future receivables.eOtissues, such as the legal
requirements of assignment, refer to the law ofasgignment contract. In the case of
bulk assignments, the rights-based approach casuatéor them thoroughly. It treats

them as a transaction whereby a bundle of con@hcights is transferred by a single

master contract of assignment. Subject to thigsralpplicable to bulk assignments are
compatible with those applied to an assignment sihgle receivable. Those rules are,
for the relationships between assignor and assigseeell as between assignee and
third parties, the law of the assignment contracii for the relationships between

assignor or assignee and debtor as well as prigsties, the law of the receivables. The
rights-based approach emphasises, in theory, oexamination of each receivable in

the bulk as it is inevitable to realise its govaghcontract law. It stresses, in practice,
the orientation of financial market models whereisk of non-payment of a single

receivable is mitigated by contract and bulk-reables pricing'® This is where the

7 See Oditah (n 4) 27-32; Guest (n 4) 6-10; Akseli (n 6) 140-146; M Bridge, L Gullifer, G McMeel and S

Worthington, The law of personal property (Sweet & Maxwell 2013) 786; art 8 of the Receivables

Convention; the Guide, para 105.

'8 See R Fentiman, ‘Trading Debts Across Borders: A European Solution?’ (2010) 17 1JGLS 245, 264 and

267; Hartley (n 14) 53; art 8 of the Receivables Convention; UNCITRAL, Explanatory note by the
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market practice meets the legal principles with ststency. Without requiring any
changes to the nature of business practice, tisrlgased approach is therefore not an
obstacle to the free flow of receivables. It doas,the contrary, facilitate financing

practices against receivables on the basis of thaidegal nature.

UNCITRAL secretariat on the United Nations Convention on the Assignment of Receivables in

International Trade (UN Publication 2004) para 26.
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