AR
W Durham

University
Durham E-Theses

The political ideas of Sir Henry Maine

Norman Pilling

How to cite:

Pilling, Norman (1968) The political ideas of Sir Henry Maine. Masters thesis, Durham University.

Use policy

The full-text may be used and/or reproduced, and given to third parties in any format or medium, without prior permission or
charge, for personal research or study, educational, or not-for-profit purposes provided that:

e a full bibliographic reference is made to the original source
e a https://etheses.durham.ac.uk/id /eprint/10147/ is made to the metadata record in Durham E-Theses
e the full-text is not changed in any way

The full-text must not be sold in any format or medium without the formal permission of the copyright holders.

Please consult the full Durham E-Theses policy for further details.

Academic Support Office, The Palatine Centre, Durham University, Stockton Road, Durham, DH1 3LE
e-mail: e-theses.admin@durham.ac.uk Tel: +44 0191 334 6107

https://etheses.durham.ac.uk


https://www.durham.ac.uk
https://etheses.durham.ac.uk/id/eprint/10147/
https://libguides.durham.ac.uk/open_research/etheses#s-lib-ctab-15326874-5
https://etheses.durham.ac.uk

i
ABSTRACT

THE POLITICAL IDEAS OF SIR HENRY MAINE

CHAPTER ONE is concerned to describe the prevailing conditions in
l9thicentury ﬁngland 48, 'a context within which Mainé's work may be
seen. In general terms this provides an undeistanding of the econ-
omic, social and political circumstances, and more especially an
understanding of the iptellecﬁual background. Here an outline is pre-
sented gf the major developments in both jurisprudeqce and political

thought,

CHAPTER TWO deals with the object and structure of Maine's thesis.

fined and the significance of his attack on the concept of Natural
Law is explored. Maine's Historical Method and the political impli-

cations of his position are then examined.

In CHAPTER THREE the directions of Maine's historical investigations are
charted and the logical status of his most outstanding thesis, the Patri-
archal Theory, is clarified. The dynamic aspect of the theory is dis-

closed by tracing Madne's description of the origin;'eariy character and

evelution of society.



ABSTRACT/Sir Henry Maine

CHAPTER FOUR deals with the general characteristics of conservative
political thought as a prelude to the discussion of those features
peculiar to orthodox conservatism. After indicating the immediate

higtq;icﬁlhbackground of_Popular_Governmgnp,“the major themes of Maine's

pp}itica} ?rgaﬁisglarg then digcussed qnﬁer the headings Totalitarianism
apd Constitu#ionalism. ' Thg_affinity_o;_Maine's_iqgas with the tradition
pfmgpélyticallquservg@ism is then néted._ The dich§§§op.of conservative
pringiples reveals further evidence of Maine's sympathy with this tfad—

ition,

CHAPTER FIVE concerns the relgp;onship:betwegn the'pplitical ggd_h;sr
#or;cal aspects 6f_Main§fs work. Thq_foqﬁdapions_unde:Lyipg_this con-
nection are then qxpoggd,_“Npte_;s_glsq_takep”of qpntempor§ry_as§e§sf
ments_of Mainefs contribution and the major criticism to which it has

been subjected.

CHAPTER SIX concludes with a description of the character of Maine's

thought and an assessment of its value.
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CHAPTER ONE
INTRODUCTION

THE IMPORTANCE OF MAINE'S LEGAL STUDIES

Henry Maine was primar:'.dy a legal historian. Consequently,
any assessment of his qgnt;'ibutién_ to political ideas mst take into
account the wider aspects of_his tl_'lought. The advantages to be gained
from such an approach are two fold. In the first place,_‘considera.tion
of his legal thought reveals the background against which'many of his
more specifically _poI_Lj.ticgl :'!.deas may be highlighted. Dr. Roach said,
"Maine saw Pqpular__ Gove;‘nmer_xt_ as an ex_l'fen_ssion of_ h:txs lifg long study of
the history of early institution and the ideas which it contains need to
be raferrad back to the theqries _dev_eloped. in his four earlier books."l

' In_ the second place;, the political influence of Maine's ideas
has, in part, been felt through his influence upon legal thought. K.B.
Smellie has said, "Maine's effect on political thought was chiefly in-
direct, through his enormous influence upon jurisprudence. His juristié '
ideas had poJ.itical implications; his‘-his_toricgl search for the_ conditions
that had caused the differences between stationary and progressive socie-

ties called obviously for contemporary applica.tioh. 42 That Maine should



have influenced.political philosophy through his investigatiqns into

the realm of law is not surprising, since, as Sir Ernest Barker main-
tains, jurisprudencg is but one of the avenues of approach to the study
of political theory. He noted, when relating the two disciplines:

"The copnexion between jurisprudence and political theory is_close and
obvious. If one is concerned with justice, and the other with morality -
if one dgals with thg external rules which direct actions in the ordered
community and the other with the ideas that lie behind rules and the ideal
which lies behind qr@er - both arg_at any rate concerned with relatiops
one tq apothgr oflmen whg are 1iying ;n qommpgi#ies."B But perhaps_the
importance of jurisprudence to Maine's thought can besp be established
by‘noting that it was herq_that he_gave_thg clea;e;t.exposition and ap-
plication of hi;_instpricgi an§_Compara?iv§.Metpod'. Tpismge?hgq_wﬁs.
his greatest coqtribution to 19th century English thpgghb;;itfcreatéd"a

reorientation of mid-Victorian legal and political philosophy.
THE STRUCTURE OF THE THESIS

The actual form taken by the thesis may now be briefly out-
lined in order to provide the guide lines with which the themes developed
in the following pages may be morgzreadily traced. The opening chapter

is concerned with Majine's statement of intent; the particular objectives



which he had in view. In effect, these objectives amounted to a new
discussion of legal institutions, involving the techniques of historical
analysis. But before such an enterprise could be embarked upon, Maine
felt that it would be necessary to clear the grounc_l for the purpose of_
demonstrating the desirability of such an approach. A rigorous _exa.m:in-
ation of the most widely. accepted lega_l theories of his day thus con-
stituted the basis of the first five chapters of Ancient Law. Here is
developed his positfion'in regard to the analytical jurisprudence of
fhe ;‘:‘..ngli..sh U?ilitarians, and the doctring_ of Natural I_.aw, partict_xlarly
:_i.n_the rad:.ca.l :’L_nt.e'rpre.tation given _by_thg disciples of Rousseau. Des-
pite ce_rtain sympathie_s with _the role_ _*{rhich both these sysf_.ems had played
ip lega:_l._thoq_ght, lMgine'_cor}sa"_.dere_d that they_ were inadequate as legal
theories. Only by _app}yir_ig__the methods of history to the study of law
could a val:i:d gcheme o; jurisprude_nqe be gcqomp}ished. To ﬁnderstand
comtemporary events; it was e_ssenf.:fLal that reference be made to their

origins and subsequent development.

Having examined Maine's digcussion of methodological difficulties,
the thesis contim;es in the second chapter with the first fruits of the new |
method of inquiry'. Hers his major positive co_ntributions are expounded
and analysed. Briefly,the object of his argument, in the remainder of An-

cient Law, was to describe the most outstanding features of ancient society,



as suggested by the evidence of early law and primitive records, and
to compare these findings with the most impprtaht charactg;}stigs of_
the progress;ve gocieties of the mode:n world.' From thg juxaposit;on
of this material, Maine felt that it was possible to draw certain_con—
clusionslreggrding the nature of gocia; qhange. Thq_most well-kngvn
gqneralisation,_which he made in this respect, was @ha@_Weste;p pro-
gressive society had experienced a movement from a civilisation re-
stricted within the confines of patriarchal power - a condition sum-
marised by the nams of status - to a condition in which the primary
characteris?ics were ﬁhose of contract and igd;vjdualityf

_ Following this treatment of Maine's application of his histor-

ical mgthod is a discpssign of_his“po};tical treatise, Popular'Government.

This is, in turn, prefaced by an introductipn to the immgdigte politica;
eircumstances in which it was written, as these were of no little import-
ance in determining the character of the work. Some regard has also been

paid to the particular tradition of thought to which Popular Government

may be ascribed.
Anticipating the sociological inveétigations of mass organisation

in the 20th century and, in particular, Ortega y Gasset's Revolt of the
Masses, Maine outlined the dangers of totalitarian dictatorship, emphasizing
especially the dangers implicit in the appeal of nationalism and the claims

of the extrems democrats. Againét contemporary doctrines, Maine, in true
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Aristotelian fashion, opposed the 9stablished institutions of the
middleway; in this case, the established institutions of the British
_Pa;liamentany system. Only if this_balanced form of government con-

timued _could maﬁe;ial progress even be contemplated.

. The legal and political features of Maine's thought having
thus been analysed, an attempt is mads to consider the nature of the
| rglgtioqsh?g petwggp.ppeq," The §i§§orical_geph6d, orig;naLLy shaped
in the vesln of furisprudnce, foms the sasential Lisk, Tls, to
gether with the idess underlying the vholo of Naine's thesis are elu-
cidated, examined and compared with some of the more important alter-
Natne's work, some critioism of the various appreciations of his posi-
tion has been offered with a view to the further illumination of ﬁis

political thought.
THE HISTORIGAL CIRCUMSTANCES OF MAINE'S WORK.

___ Such then, is the manner in which the political ideas of .
Sir Henry Maine have been approached, But an analysis of his publi~

climate of thought has changed since the Victorian era and, consequently,

to attempt to assess his contribution to knowlsdge without considering
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its peculiar context would be tg igpore mpch material that could be

qf great value for understanding his work. _It_is tantampunt; indeed,

. to the observation of the life of animals in the zoo with the hope of
making generalisationsmgbout their-behaviour in their native habitap.
Just as anima;s can ohly'be upderstood_ﬂhen.gpproachqﬁ from an ecolog-
ical standpoint, so a competent understanding of Henry Maine mist be
approagheq bygseg%ng_hip in thmghgqgipglyonQitiqns of the 19th century.
A brief discussion of this background constitutes the immediate object-
ive of the remalnder of the present 1ntroductlon. _

Accordlng to J. Bowle, "Three great events thus detarmined the
social framework and polltlcal_probleqs'of_the 19th century. First, the
devélop@ent of a world economy , ggnterad on qutern Eurppe_and North _
America. Secondly, the Western 1ibera;_revo;utipn which emancipated a
p{q?e;siopa; and mgnagerial élas; and_gave f;egvrein to_capital enter-
prise. Thirdly, the rise of a politically conscious pro}etariat, urban-
iz_et_i_and__industrial!.."4 In sympathy with such sentiments, David Thomson
in summary of his survey of_the cgnd;tipns_in Englanq, held that "The
generation of Eng}ishmen betyeen 1815 gnd 1850 suffereé from the combined
‘aftermath of two great social and political revolutions, the American and
French; of two great social and economic upheavgls, the agrarian and in-

dustrial revolutions; of two great foreigh wars, the French Revolutionary
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and Napoleonic Wars (1793-1815). The American and French Revolutions

set in motion a whole tide of new forces and ideas in politics, and

these seeped gpadually into her national 1ife after 1815. The agrarian
and industrial revolutions, already well advanced before 1815, trans-
formed the face and_life of the nation and brought immense prosperity

and misery'combined} The French Revolutionary and Napoleonic Wars.cut
right across the effects of both these other events, speeding industri-
alization but retarding sogial and political reforms, crushing England's
‘chief continental rival while they liberalised her own politics, and
establishing Britain as the peer of great imperial dynasties such as the-
Habsburgs of Austrla and the Romanovs of gussla."5 The character of the
period may be seen, then, as one of violant_changa. Age old 1nstitut10ns,
' 9ustog§,_yalqasfnfaitha, whole praditlona of thought, were all aubjected
to“raapp?alaal in the light of new qahaltipna._ Tha_great_aocial forces
did not simply provide a backeloth to the nineteenth century stage, but they
werse assantially involved with the very dirscting of the drama.

N The most. palpable developmsnts apparent in society were the
material changes whlch were taklng place. Paphapa it 1a Wh;pehead who
 has hit upon the basic factor creating the impstus of both the industrial
and agricultural ravolutiona. Tha mainaprlng,”he auggaats? was.the reali-

zation of technology - the application of scientific discovery to a



practical end. Its impact was .enhancec_i by the fact that the process
of discovery aséumed rapid proportions. There was not the application
of just one great invention but of many. Indeed, Whitehead maintained
that "The greatest inventiqn_ ..of the nineteenth ceritury_ was the invention
of the method of invention."® But it is the social and economic pro-
blems fostered by technology, rather f_.ha.r_l the actue_z.l 1nn9vations them—-
selves, which is the immediate subject of our discussion. For without
claiming thg.t the material worlt_i' <_1etermine_s_ the thop.gh_tf of an era, it
qannot be doubted_ that 1'0 is a vital factor in occasioning the preoc-
ct_zpatipn of t_,hinki_ng men.

Economic Circumstances.

Although there were ser:Lous economic depressions throughout the
19th century, those s for example, occurring after the Napoleonic Wars and
in the late 1870's > the century f.a.ken as a wk_lolg_ was a period of great
economic expansion. British industries not.only__ _er_xjp_;ge@ a xgonc_apo}y Qf'
thg;p'hoge_ma:z_'kets P but initia}ly_,_ ._ha._d"_few competitors in .qw_r.e:jseas__ out—-
l_qtg. By v:j.lf_t',ue .of the _zjapid lgpqwth"ip__i_foreig_n im_re_sf._rqepts and the
‘axport qf .bot_.h _capifqal _ar_xd consumer go_odg_,' _both q_néouraged_ by the policy
of laissez-faire, Britain was to assume an all imp_olz_'t_e_zfxt”role in inter-
national trade. Not only' was she seen as t_.lp 'workshop of the world',
but also as the 'world banker'. As Court said, _". « o the British



becams temporarily the point of balance in the world's economic activ-
ities."’

‘But success overseas shoulgl not blind us to the tremendous
economic #ctivity in the home market. Prosperity came from an increasing
demand, from that demand being xpa}de effective lby an i_ncrease in the sup~-
ply of money, from the relaxation of the law regarding _t_,he formation of com~
panies (the Limited Liability Act of 1855), and, presumably, from the mul-
‘qiplier effect r_esulting from various welfarg measures in which the govern-
mentlv_ras engaged_. But glthou_gh these were some of the fact._ors acting in
a favourable d_irectign upon the economy, one must agree with Court in main=-
t_aini_ng that "'_rhe _leve_l _pf_ecq;xqr_x_xip _at_:ti_vi_.ty in_Great Britain dur;ng_the
middle period of the l?th century is certainly unir_l_t_e]_.ligible without ref-
erence to the rai]_.ways."8 Thomas Tooke estimated that during 1847 and '
1848 probably not less tm one mil_lion persons were in some way connected
with railway con_st?uct:'lon. And for the years 1846-1850 the number was
pr_obab]_.y about 60_Q ,QQOf a r_nqmber which was ljogghly__eq\;al_tg the tote_zl pop~
" ulation engaged in the factories of the 'Unit.ed_. Kingdo;__n at_that.fc._ime..

The favqu;-able_ ecor_lqmic _qqr_xd:‘_x_tions also helped the agripultural
_side Qf the econbnw. It is tx_ué that there had been a depression in the
1830ts, but after this, despite the removal of_the Corn Laws in 1846, a
new era of agricultural prosperity was entered. It was the period which

has come to be known by the title of James Caird's book High Farming.

#This"is an average number for these years.
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Here reference is made to the increasing use of scientific method in
agriculture; new methods of drainage and ploughiﬁg, new artificial
fertilizers, and the use of manufactured food-stuffs. This greater
efficiency, combined with the incregsing purchasing power of the grow-
ing population meant that until 1873, when_farming becage subjected to .
international competition, British farming ehjoyed favourab;e conditions.
Indeed, "British farming became, for the kind of products on which it
was based, a leader in the world.n? “ N -

Part of the feverish economic activity in agriculture and
industry resulted in a fundamental change in the nature of society it-
self. In the gen;ration after Waperxoo the balance of English ecpnomic
and social life changed from being predoginently agricultural to pre-
dominently industrial. Even so,_in_1851, agriculture rem§ined the largest
single employer of the nation's labour force, utilising 1,904,§87 men =
one guarter of thg grown men, according to the census of that date, The
next twenty years, however, saw a phenomenal rise in industrial emp;oy-
ment, particularly in ?he heavy industries, machine_contruction, textiles
and railwgy operations. "Modern Britain,: industrialized, mechanized, and
urbanized, was coming into being.";o
Social Circumstances.

Tws important features of this change from an agra?ian to an

industrial ecbnomy are: firstly, the rapid increase in the size.
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of population; secondly, the changes in the distribution of that
populg.tion which_ ]_.argely _r__-esultgc_l from the movement from t_.h_e_ country-
side t.q the new :i_.ndus‘tria_._].. tc,m_ng_._.“ fﬂ_z_e x_qagnj.tpde_ .of_ t_he pgpulation
increase can be seen in the census figures for the period. The pop-
ulation of England and Wales had included perhaps 7 1/2 million people
in 1780, By the census of 1821 it was up to 12 3/4 million. Between
that year and 1871 it was to rise to 22 3/4 million. Thomson cledms
that the increase between 1851~1871 alone was not less than 5 million.
Thelreference' to this popu]Tati_on growbh i_s not ?v__i.tr!ogif. gig—
nificance: it is an indication of the rise of the industrial state.
In qombafing the persistent antkcg.p;'.t_ali_.st_m_yjbh__o? the cre_afiop of a
proleta_riat by the c_apitglist for__ 1_118_. own e.v?l_em_i_, lf_._A. Haye_k ha_Ls
shown that it was only by v_irtt_xe of_th_e_ benefit".;s_ c_tf _the'_ In@ust;'ial_ Revol-
ution that an _ipcregs._g_iq the sige____gf_popuJ:af:ior_l_w_a_s _qapablg_of_ being |
~ supported. Previgusly,_men__l_nad__or_ﬂ:y been able to survive and to raise
a family if they had owned the“tools_ of thgir_pa:ftic\}lar pr_g)fession; _!mt,
under the capitalist system, where the mgpufagturgr ovmed 1;_hg means of
production, the benefits accruing from Ph_i_s type of_f}ndustriaq._qzjg_g.n;-
sation enabled the su;'vival qf w_h_gt had,_ i;;_the_”p:-}st s been a dqomed_qg_c-_-
tion qf ffhe. comnp.nity. Hayel_: sai_d_,_ '_'lfhxp_p?;js,n_whj.ch' had beeq pracp:_lc_:a]_.ly

stationary for many centuries begaﬁ to increase rapidly. The proletariat



which capitalism can be said to have 'created' was thus not a pro-
portion of the population which wquld hqu qxisted withpgt it and
which it had degraded to a lower level; it was an additional popu-
lation which was enabled to grow up by the new opportunities of em~
ployment which capitalism provided.#™ -

But the second feature of the 19th century population -
its distribution - is equal}yg if not more important, than its in-
creasing size. Court suggests that "As the population grew, it
became more mobile. This was extremely imporfant for economic develop-
ment . . o her [Britain's / growth in economic stature owed most to
an enormous internal migration. This was in effect the colonisatiop
of an old country. It appeared particularly in the emergence of new
regions of gconomig importanqq_gnd ip.the bui}ding.qf town 1life upon
a new scale.“lg 'The 19th centuny, ﬁhen,;wgg a great age oflpown_and
city development. The size of the ipdustrialﬂcentrgg of Manchester,
Liverpool;_laeds, Birmingham, etc. incrgased_;apidly, both by Viryug
of the fertility of the town populatipns themselve; apd by their abgorb-
ing the overflow of the ru:al regions. Although_the gountpyside was
not depopulatéd T’Phe rqral population in 1911 in England and Wales was
greater than it had been in 1841 - the distribution of the populgtion

within the nation assumed an urban rather than a rural character.
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Inevitabiy, in guch a rapidly changing socia;_systeg? serious
problems were encountered. Among_theselwere the.problems of pub;ic_
health and sanitation. The customs and ppacticas_of'thgugurgl areas in
this respect may glways have beén gﬂdesirgble, put F? cogt;qgg them ip
an urban community threatened tpe\safetynof allt _COnsequently,_despite_
the dreadful conditions which undoubtedly did exist in urban communities,
efforts'were being made tqwards transforming the towns into healthier
places in which to reside. o o _ _

. A furthgr problem_wag pyesgnted.Py_tpa_gyesﬁion pf poor pq}ief.
Various measures had been taken in the 18th century, the Speenhamland
and the Gilbert system, for.gxample,.but the parochial responsibility
these inyo;ved prgvédlinadequaye._ Existing systgms of rglief were_unfair
since "It meant that the burden of poor relief was spread very unevenly
and unjustly, and led to the habit of taking villagers into the factories
in good times but expelling them_agaip to_the yi};aggs ip bg§ times, so
as to save the burden of paupgrism_fromlfa;liqg on the town81"13 These
- difficulties were partly ;emoved by p}acing the odium of Poor_Law Relief
under the gentra;ise& Board of Ggardigns. It was not unpil_;93%,_hawev§r,
when the Unemplqyment Act of that year_espablished a bgard under yhe Central

Ministry of Labour, that a satisfactory system of unemployment benefits

was dgvised.



‘ ~ Besides the problems of social benefits and sanitation, the
developmgnt of industry pyqvoged the need for industria;.regulation._
Cond;tioqs'iq_mangfgqturing an@umining were no worse than ?hey had_ever
pggn.. ;g.f§q§?_iﬁ hag_pegn sqggested,'that_condip;ons ip tha factories_
were a considerable improvement over the old cottage wprkshops; However,
E@gugygate;_ngmbgys pow_amplqud 1n_?gpa;ling_cqnditions attracted the
aptepﬁ;gnuof a P“Pbﬁ? of philgnth;opists.. The most_walrknown-reformer
of_@ndggtrial employmgnt being Shaftesbury. He was concerned with the
long hours employses were expected to work, the practice of employing
young chilﬁrep,_?he emploqunp_of women ;n gqal mining and many other
qqggpiggablg practices. All of which!lthough common in the pa;t, now
stimulated a_yio}entvqutgﬁy_frpg_certaiq_mambers of the publig.

. A brief description has been givenqu.a few of the problems
arising from the process of industrialisation and town growth. Not only
dpes ;p fil}_oyt the pictqre_qf 19th century lifg, but it_shows why the
government found it increasingly necgssa:y to inte:vgne in economic and
social activities. It will be useful, at this juncture, to examine the
response made bf that sécfion Qf the popu;ation most_;mmediétely_igvo;yed:
the working class. The reaction_of_this group in tgrms of tra@e gpion;sm
and the occasional rioting will serve to complete the picture of the socio~

economic scene,



~ Whilst there is a great deal of truth in N. Sykes' comment
that ", . . although the traditional way of expressing grievances was
political, the real grievances were economictl4; unrest was ocassionally
caused by purely social factors. Such_a position is bourne out by F.C.
Mather, who claims, "There were some areas where conditions of employ- |
ment and residence so brutalised the population as to produce a traditiop
of lawlessness which burst forth into open riot even in. prosperous times,nl5
Normally, though, dissatisfaction with social conditions was expressed at
times of economic distress,

o _ Riéting‘occurred in the immgdiatq pospfw§; pgriod on a numbe; 62
égcasiogs: ‘the Spa Fields riot of_1816, the protest of 'Peterloo', and
the quradic_qgtpurstg_in @he period prggediqg_tbg_?irsp Rgfonm Act being
the most str%klng examples. Laté; disPurpapq?s includgg thgﬂngsﬁ ng
bourers Revolt' and the severe giotg in Bristol of 18}13_‘Such ggnera;u
uprest Fendgd to die dqwn somewhay‘;n the ghartisy_pgriqd, and ‘then, when
outbreaks did occur, it was of a more res@fa?ned gha?apte;_phan ;n 9i§her
the 18th century or the earlier decades of the 19th century. "The late
thirties and .forties of the 19th century were marked py'no orgies of de-
vﬁstation compérable with the Gordon Riots of 1780 . . . or even with the
Bristol Riots, which had occurred as recently as 1831, "16

Like Thomson, Mather held that the introduction of the police

force was more effective than the military had been in preventihg the
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_ ogtpreak Qf Qigorder.' Bgt 9vqn‘wh§n ;ioting_@id occur, hq_notad that

in it there was lass looting and incendiarism. He °°n’°med_; "In the
main it mist be_aspribg@ to the fac@.thgt the_English industrigl wqu—
ing élass was on the whole better housed, better fed, better educated,
and far 1ess degraded than in preceding year;.";7 But, al?hpqgh fhe
rioting was less severe in this period, outbreaksoccurrédgmging to thq
combipation of a series of unfavourable trends:‘_ﬁhe dqpreggiop of real
wages, cyclical unemp}oymgnt, bad harve;ts_andlthe depression_of the
handicraft industries. The most well~known d;sygrbanqgs.of the time
were the Plug-Plot agd Rebeéca R;ots of_;842-1843.__Howéve¢, "Thg_thrggt
to English sogiety in the Chartist period did not in fact arise frgm the
gtrength of the resistance'which the r;oters were capable of offering

to thg forcgs of phe Crowp, Put f?om_tbe_Fegdancy_gg qi§§urbance§ to occur
almost simultaneouély in @ifferent placgs:"}s §pqntané9u§ tumlt was

the real threat to society rather thgn organiged sedition, Despite their
frequqnt drilling and.train;ng gnd_ﬁhe facﬁ phaﬁ Fpe;possessed some arms,
the Chartist; themselves never really planﬁgd an immediate'gnd_general
insurrectionf They were_mo?e_cgnperpqq_wiﬁh.t§§ o;ga?isatiqn q: !tgmr
ultous demonstration’. ;t is significant that the most severe rioting
was during the pe;iod when_the_cﬁartists' ho;d on the working class was
slipping in 1839-1840 and 1848. ‘But_ﬁhe gpeq?re of"poteptial ;evolution
which they created was to haunt the more reactionary figures in British

polities for a greater part of the century.
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o _ The _v_;e_a_.kgnir_xg of the Charl'.:l.st mo_vemgnt_in_th_é period after
1839 was a result of ’_ohe d.'_‘p'rersiqp of _mid_dlg _gla.gs support towa.rds

the Anti-Corn Law League, the artisans' return to peaceful agitation
and the drift_:_’ljng of sect:}qn_s_of the working._cla_us_s_"intp t._ra_de union_ism._
Trade unions had been 1_egalj.sed_ in 1824, but ea.ri_l.y Q:pe;imehts were
largely unsucgesgful,_: the most notable failure, of course, being Owen's
Grand National Consolidated Trades Union in 1834. In the 1850's, trade :
union gctivl.tjr'became' p9p1;.1ar once more in the. form of the r_iew'moc'lel
gnj.ops._ _But. the_se were, :.n effect s mer_ei!.y. ben_evolgr;t_ sogj.eties fgr_'
skilled craftsmen: the unskilled sectors of the community were not
effectively organised until the fo;mation_o? widely based industrial
unions in the closing decades of the century.

The rgmoval of t_h_e more a;'_ticui_Lat.e‘n_Lembar_s o.f_.’ thq working
class from direct politica.l_-action groups, together with increasin_g
social benefits gnd the favourable economic conditions which px_-eva.iled
until the 1870's, led to a decrease in social disturbances. Igc_lugtria.l
strikes continued, particularly during the Great Depression, but the
actual fear <_>f revolution over a sustained period of t:'upe was nowhere
near as great as it had_beén amen during.the éra. of Chartism.
Political Circumstances. _ -

Having indicated the outstanding characteristics of the social

and economic conditions surrounding Maine's life, it will be appropriate



to turn to an examination of the political climate which these new
conditions created. The lpo]_itic_ai atmoephere in the immediate after-
math of the Napolsonic Wars, it_na_.e__been‘_sug_g_es_ted » Was _che.rged_vyith
the fears of revolution and disorder. The main threat to the estab-
1ishmént 'camé from the disturbances which the post-war depression in
the economy engendered; but the fears also stemmed from the political
events of the time, events such as the assassma.tion of Prime Minister
Spencer Perceval in 1812 and the Cato Street Conspiracy of 1820, Indeed,
not only were Roman Catholic E_mancipation_end the 1832 Reform A_ct 1tself
passed in an atmosphere of intimidation, but the whole period up to the
mid—centnry was felt by many to be on the verge of open rebellion.
Society seemed doomed to fall into the grip of Jac_'.ob:i.nsf Even_if Lord
Melbourne!s letter to Queen Vietoria in 1842, describing the political
situe.tion in_tl_x‘e_ country as . '. . certainly very near, if not actually
a rebellion . » ,"19 now seems rather alarmist; there is, nevertheless,
ample evidence that England faced a serious problem of disorder in_the
decades between the end of the Napoleonic Wars and _the qlid-century.

It is hardly eurprising that_ the upper classes tended to exag-
gerate the dangers. The response of the Duke of Wellington, for exampls,.
to the 1832 Reform Act was, ". . o the revolution is made, that is to say

power istransférred from one class of society, the gentlemen of England
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prpfegs?ng the_faith of the Qhurch_of_Eng1§n¢{ tg apppher clagg o:
society, the shopkeapers being dissenters frgm phg church, many qf
them being Socinians, others gfheists.ﬂzo ?P? result gf this new

hand upon the rein of power he thought,_woglq be a ho;ocaust of
bloodshed and violence, and so it wag_wi@h_some_gurprigg thgtnbe'wgg
able to say two yéﬁrs latgr_tﬁat he hoped that the chapgg_migbt.cqn;
tinue to be gradual, “"and that it may be efﬁeqted without civil war
and may occasion as litt}e sudden destruction of_individua} intgrests
and property as possible_."21 The memory of_events_in France was still
a powerful ;grcg in_the highe; 9chglops_o£ﬂsocigty{ and-Wellington

was certaiply not a;ope ip his_fqar thgt phe_Rgfopm Acp hgd removed the
keystone of the British Constitution and opened the way to perpetual
change an@_insﬁgbili@y._ Many ﬁ. . ._did nqt_;ee the imme@iate situation
in the early thirties as a stage in a quiet shift of political pqﬁqr -
but rather as phq_Prgludelto a ;gpetitiqq in_a f;mi};ar English setting

122

of the mslodramatig horrors of Fhe Frangh'Ravqlution,
The Whigs and Radicals, of course, saw no such dangers in
these_political‘regdjustment§._“They considgrgd them to be a t?iumph
against sinig?g; intere§P“agg:the“;nefficiegqy of government by an
exclusive aristocratic clique. The 9x$9nsion of ;he francpise ﬁo in-

clude the middle cléss not only recognised their growing numbers, but
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it enabled their skills as phe cq:tains.of ipdus@;y_po be_emplqud

for the greater benafit_of the majority. rhgs,”in“the_n;me_Qf ef-
ficiency and the c;aim to be merely adjgsting the governmental machine
to the new social conditions, the liberals gnd_thgir_associ;tgs_cqq-_
tinued toﬂwork fqr :urpher ;eforps, .Thgir success can bglgauged froq.
GeP. Gooch's comment that from ", . . the First Reform Bill to the World
War the domestic_political history of Great Britain was above all the
realization of Liberal principle;."zB.” o - -

After the failure'of the Chartisp_mgvement in 1848, thq'ye§p
in which gevolutions swppt_through.ﬁhe Egrqpean concert pf nations, the
ipgtab;lity and fears of socia; insurreqtiqn,which_had characterisad the
Englisb political scene Fhronghout the major part of the cgptuny, finally
abated. They were replaced by improving standards of living, an atmos-
phere of feverish .industriilism and a popular_impressign of '"progress'.
Eortthe briqf pgriod ?:pm the early 1850's“to the 1870's, Britain was
able to enjoy to the full these years of the 'Great Peace', and to take
' fu;l_advantage of the favourable conditions at homg and abroad. In par-
ticplar these years were important ig engbling-politiga} and social
reforms to pespond_to.the changing structure of society.

The continual interplay between politiqal and sogial change

had a particularly important effect upon the nature and role of the
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govem_ment._ At ‘the beginning of thg__centgx_y_t_.h_e f}mct_ions'of the
central ad:pinisi_:ra__t_.ion_wlere_ _e:;breme]_.y_ qitrcum:_scribe_c_l,_ in effe_ct o
being 1imi_.ted'to the _fo;'n!ation of nﬁtional _gq_licy in the in@en;ational,
comercial and fiscal worlds, and the general maintanance of law and.
order_wi’ghix; ‘_c.he gountry as a_;.__wh_ole._ Much oi_'.tg.t_m_ da.y t_p day admin_i_s—
tration of society remained in the ha_a._rgds; of local government and those
"maids of a_ll v.rork_" _the J_gstices of _the Peac_:e._ W.ji_.th t'.l'_le grqwi.ng demands
of a rapidly changing world, however, in respact of essential welfare
legislstion, legal refom and political imovation, a new kind of state
was rapidly coming into existence. The days of the 'policeman! state
were mumbered, Not only did the machinery of the new state differ rad-
icél?ty f:_:'om that_. pf t._he 91d_, _p_ut as i_.t:._xfras no _]f_)ngezj sgt". .apazl'(_'..from__the
vital activities of the community, because it had, in fact, assumed the
role oi_' the 'xpanag'e;-' of sociqty,_ the _?:hol_e _chargcfcgr o_i: tb_g _p_c_>_lit;'gqﬂ_._
procass cams to be seen in a nev Light. Politics in Englend had given -
way to administration: the administration not only of a highly complex
industrial society., but of the greatest empire that the world had ever
~ seen. | | _

_ In the iptere_ast c_>i‘ ef_fig:_ie_ancy gnd unift_:x_‘m;’.il“.y,At.he'_fufnctiO@ of
gove'r.nme_pt_ were inc__rea_sipgly dravm_ wi_thi_n _tl_ne prow_ri_pc_e _of the cent._r_al body .

Existing departments were extended to assume the functions previously



performed by local organisations, or in some cases, where new problems
had céme into being, either new government departmepps or independent

authorities were created. It was thus that the Victbrign era saw the

emergence of a vast and complex bureaucratic machine and the relative

decline of the functioning of the individual in public service.

In cpntrol of this new maghinery of state was a much more inte~
grated Cabinet. After_1867, the end of the 'golden age of Parliament!',
the Cabinet was able to e;erqise a dominant control over the whole sphere
of po;itical activity. Itedrew its strength not only from the tighten-
ing of the party_systgm, and the growth of personality 1eg§ership, but
also from the advantages of information and knowledge which it enjoyed as
the.vepylfogal point of the bureaucracy. No longer was it a loose asso-
ciation of the Queen's ministers, it ha@ becoms the central nerve point
in the organisation of the body politic.

The decline of the limited,aristocratic concept of politics
in the 19th century{ h9wever, cannot be_compraﬁgpded wiﬁhout noting the
development of thesmass pdlitical party. The -main impetus for party
organisation was a resu;t of the registration c;ause in the Fipst Reform

Act of 1832; registration societies formed the very basis of the extra

Parliamentary associations. Although some moves were made towards a



greater rationalisation of the party system, it was not until the
Second Reform Act of 1867 that the modern party structure really

came into being. Block voting, central organisatioﬁ, anmal con-
ferences, party programmes, political crusades and recognised party
;egdgrs all rapidly became part of the political scens. 'Organisation
ﬁagnfglt to pg_the tquch-stpne of the day, not only inlgaining Parlia-
mentary suppor£_£qr'the Cabinet, but in gaining support for the govern-
mentlin phe couptry; A similar paradox to that which Michdles observed
in the higrgrchica}porganisation of §ocialist-§emocfatic parties can

be seen in the emergepqg_pf @asslpolitical parties in England. "The
parties, although claiming the attributes of democratic organisation,
rapidly became Qore_fopmalisqd, rigid and hierarchical in their struc-
tupe; Tﬁe_change, then, from a situatiQn in which one can speak of a
'party system' only in a very loose way, to that in which the essentials
of'the modern structure had been espablished, occurred in a remarkably
short period of time. It was this rapidity which led many observers to
fee} Fhat the_Caﬁinet apd party system was bg;_a temporary balt on the

road to direct democracy and the rule of a single demazogue.
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Britain was not copcq:ggd ip any gonﬁigentglndisguyes durigg the

major ?art of tpq pqriod bgcaq;g of hqp iso}a@ionistlforaign policy.
Nevertheless, some reference mist be made to_phe_European.scepe since
it was of no little import_in.shapipg pql?tica; opinion in this country.
The main political forces to be found there were those of liberalism,
natipnaliqm,"impg;ialism and'a ggneral_move@eﬁt in_fayour_of democracy.
Qf aﬁparently seconda;y impqptach at this_tims were t@g c?mgugist,
socialist and anarchist organisations which preserved the spectrp of
vio;ent reyolutiop throughout thq l9th century. Maige saw, however,
that any one of these popu}gr_movpments in its extreme form could
prove t9”P° the spapk wh;ch? in tbe tiqder-box wor;d of mass society,
wpu;d”bqrn‘qstabli§h§d"g9rms of government to the ground. _His obgerf_
vgtiopﬂqf their inf;uénce in wprld ?olitics fo?ms_an i@pqrtant iqsight
ihﬁo'hi§ fears regarding the growing strength of mass political move—~
ments in En;laqd.

In so far as a general pattern can be seen in the polip?cal
life of European nations, it is clgarly thgt e;p?egsed by Thomson, _
namely that the period between 1815 apg_;850 ".'f « Saw the growth of
liberal and democratic movements in Eurppe partly under stimilus of
Britatn's axanple . . ." whilst the period between 1851 and 1874
". - + saw the defeat of most of these movements and the reversion to

more dictatorial and anti~democratic regimes ."?4 This too was the



pattern which Maine discerned, and which he warned against ip Popular
Government. Examples of the failure of democracy were legion. Mass
manipulation, rigged elections, the abuse of the referendum and plebis~
cite were common features of the time. Perhaps the most notable example
being that 6f the Third French Empire ~ the dictatorial regime of Louis
Napoleon. The democratic revolution, it seemed, was doomed to end in
the creation of a military dictator to extricate the nation from the
turmoil of anarchy. Everywhere the appeal of this new kind of autocrat
seemsd endemic among the masses. One cannot doubt that Maine's fears
regarding English liberty were not a little affected by emotion dis-
played on the death of Napoleon III's son - the Imperial Prince.

Even where the experiment in democracy seemed to somes degree
successful; such as in Switzerland, there were certain.characteristics
which seemed rather disquieting. The masses revealed themsslves as
extremely conservative, making any form of progressive legislation very
difficult. Consequently, there was an everwidening gap between social
conditions and socially desirable legislation. Likewise, in the United
States of America, the greatest example of the democratic experiment,
difficulties in the nature of government were apparent. Not only was
there the increasing uniformity of social life and the Seeming impdrtance

of appealing to the common-denominator in politics which de Tocqueville
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had noted, but it ﬁas a further instance of a democracy which was
unable to maintain intermal order. Theoccurrence of the Civil War
resulted in a defeat for the southern states and the destruction of
the image of democratic stability._

Instability, however, was not exclusivglyxg feature of demo-
cratic society. The revolgtions whidqoccurradthroughqgt Europe ip
1830 and 1848 (ana in-France again in 1870) took place in countries
which were far-from realizing the_prinpiple; of democracy or libqral-
ismf Neither was conflict and revolutionary zeal ghclp;ed within the
confines of particular céunpriqs. The ;prugglg; to achievq natiogal
identity in both Germany and Ita}y'aqcounteq fqr_phe main military '
confrontations after.181§_ggti; the outbreak of the First World War.
Throughout the l9th'qentury? then, Whethgr thg gqger;l pgt;ern of
development was towards democraby.or authpritgrianisq, it was a pgriod

in which internal and external instability found a prominent role.

THE INTELLECTUAL BACKGROUND TO MAINE'S IDEAS.

The point has now been reached where a discussion of the
intellectual backgféund to Maine's work may be of some valué. This
forms the most important section of any introduction to his invggpi—
gations, since the climate of thought must, to a great exyent, govern i

the intellectual interests of any period. In this case, two objectives



have been kept in view. The first of these has been to present a
sketch of the atmosphere.of the intellectual.world gs_a'Whole. The
second has been to bring into sharp relief the general character of
the two principle subjects to which Maine made a contribution, namely,
legal and political theory. CIaarly,_on;y the ?riqfest out;ine can
be attempted, but it will be of some value ip as;eqsing Ancient Law
and Popular Government to bear this background in mind.

General Background.
Perhaps one of the most outstanding features of the 19th

c¢entury world is_its great variety of cregds and movements proclaiming
immtable truths. The faiths which they held were not necessarily new,
indeed, many doqtrines were of ancient ;ineage,.but aJ; were propagated
with something 1ike_a rgligioug fegvouyt _Des?ite pheir-gregt'v;rieyy,
we may agres with Whitehead, who informs us that in broad outline the
faiths of this period were derived from three sourcest ". . . one.source
was the romantic movement, ghowing itself in religious revivgl, in_art,
and in political aspiration; another source was the gathering advance
‘of science which opened up avenues of thought; the third source was the

advance in technology which completely changed the conditions of human

1ife.n?5



If the variety of creedg gucheds ip_being the most immediate
feature to strike one about 19th century thought, then judging by the
persistence of the belief, it is 916§ely followed by the iqpregsiqn of
confidence which thg age i%-purported tp exude, _Sgch an igpre;sion
regarding the Victorian inte;lectua; world as a whole is, however, quite
faise. Even where views wers assertgd in a dogmatié fashion, this was
often out oflﬁear'ratber than confidence. )

The main source of material for the view that the Victorian
age was one of confidence was drgwnlfrqm the corpus of ideas known yx.

" the label of positivism. _Thi;_was a sﬁy}q Qf,th°?$hF”“hi9h Npal_Ann;n_

_ elaimed was the most consistan#ly_powgrfu} movement ip Eng;and_fdr over
two centuries. One of its chargqt??ist;cq was_its fgiﬁh in science as
the panacea for g;l ills. It was by §cique‘a}pp§ thgt_mapfs de;tinies
could be realized. _As Gooch said, "The rapid progress of scientific
discovery, above_all the proof of the qvo;ut;og of life forms, profound;y

influenced the phiiosophy of the Victorian age. For a time it seequ as

the achievements of science cannot be ignored;_the.great advances in pure
science had been quickly utilised in the rapidly expanding field of tech-

nology and this had led to great changes in the nature of society.



-29-

An offshoot of this faith in-sciqpce, though of such import-
ance that it warrants a separate_discussion, was_the positivist belief
in the inevitability of progress. This was a doctrine which had been
developed in the lSth“cepyu;y? but ggr;pg the"rapid_mgperial 'improve=
mants"witnessed by the 19th century, it chame even more finﬁky”espgb-
lished. Not only did the changing mate;ia; gquitiong of sgqiety givg
apbarent support to_the popu}ar belief ig_progr?s§, thg theqry of evol-
ution was claimed as an ally. _Although there is no neéessary_cgpnection
between progress and evolution, thg genqral_tendency among Viqtorian
positivists, on the academic and popular levelg, was to enlist Darwin's
support in their hope for unlimited perfectgbility.

Believing in absp}gte truth and immutable laws, the positivists
were convinced that these could be sgcuyed_in a}l sphgres of knqwledge
by the application of New?onian methodology. This, they felt, had been
successful in many fields, bu?_the_:e;ults_de;iygd ?;9@ thg ggcig} §cienges
had been far from satisfactqry. Gompgred ﬂiph thq phy;icﬁ}_sgignces, ipq
generalisations were too vague ang teptatiye. For magy,_bgyeyqr, history
seemed to overcome these problems, since the gata with which it dqalt
seemed to be of a tangible nature: it qealt in 'facts' of a similgr nature
to those emplojed in the older sciences. "History had suddenky become

a much more impressive study and had acquired a new status."27 It had
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become both the record of_man's progress and the means_py which future_
advantage could be reaped. ProbabL& the.best exgmple”of thig particular
appreciation of history (if such' a qisgip1ipe can still Qa_galled his-
tory) is the work done by the arch-positivist Augu§te;Cqmte. This use
of history in subservience to soqiology was an important link in the
direction of a univqrsal'social theory.

If positivism was the main source of confidggce_iq the_last
century, then it is to certain sections of phe li;erary vworld that oné
must turn to discover its fears and gpprehensions.' Here the rapid cpanges
in society represented, not the symptoms of a 'braye new world! which was
to crown all of maq's aqbievgmepts,_bu&lrather a ;qualid,.uniform? sense-
less, mgtgrial ﬂorldmdgvoid_of_thg richpess_pf mediaeval equrience. The
optimistic assertions regarqingnthe_fqture of{mgn we;e”eschewed as being
at the very least debatable. What was more to thqﬂpoint“was that the
traditional framework of thought was upgue§tiqnably breaking down. Thomas
Arnold in 1838, for instance, reflecting on the character of contemporary
thought, claimed that mora; gnd inte;lectual_quqs?@ons_which had_ygen_setr
tled for centuries passed were suddenly be;ng brought once more ipto.open
.discussion. Such a feeling of dissatisfaction was ﬁidespreaq about this
time and may be seenﬂin the work of men sucb_as Mill, Sterling and Magrice.

"Yet the reaction which the questioning of accepted theories eveked was
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not that of positive scepticism, at least not until the 1360'3,
rathe? it was one of negative scepticism, where "judgement is
suspended between alterngtiva conclusions, one of which is con-
sidered true; or the affirmation of a belief'(they) only half
believed - and half doubted."zé It was the continuation qf the
old bellef in some eternal dlscoverable law or truth. Until the
1860'3, men ‘simply felt confused, but the possiblllty of finding
'new security was merely a quest;Qn of t;mg. Such views were ex-
pressed even by some positivists;_Erederig Har;ison'qlai@eq, He
are on the threshold of a great time, even if our timg i; not
great itself.n?? "But in this he was simply re-echoing what Carlyle
had said half a century befo;e. "The old has_pasqu away,'pgt? alas,
the New appears not in its stead; the Time is still in pangs of '
travail with the New,n30 It wpuld seem that the_p?agqapcy“@iscgrried,
however; sinée a great propo;tion_pf }iterg;y mgn'pagseg frqp phg
realms of negative scepticism to the position where they believed
confusion and uncertainty to be inevitable.

The impact of Darwinianism was, in great pary, responsible
for this movement of thought towards scepticism, since.it §qe@ed to_
have undorninéd nary established positions. But this vas enly one of

the forces impelling men in such a direction. To understand why many



of the new thgprig§_Warg_qnagcgpﬁablg to particular sections of society,
we must remember that John Morley's comments upon the 'fifties and
'sixﬁies_apply quglly to thg greétgr pa;t of the Victo;ian era. He
said, "It was an age of sgie§ce, ngw_knowledge, searching criticism,
followed by multiplied doubts and ;hakenﬂbgliefs,f31_ The attempts to
resolve the problems @ominatipg men's minds merely confused them even
@grﬁher,__?he_ahegf increase in the volume Qf knowledge overwhelmed
mgny_?}c#grianq_qu_leftlﬁ@gp bgffled byuits comgquity and implieations.
Ip_sugp_an gtggspbere?_cgmbining_qlements of bo@h anxigty apd cgnfident
assurance, équ_twg_cpursgs of_action_yemained_opeq: for the modest man,
doubt; fog the presumptuous man, gogmayisg: It ig to this latter feature
of the period that we must now turn our attention.

- In the ;qul;eqtual hiatus which was caused by the absence of
certainty, the opportunities for the poverful ego wers boundless. Not
only was the barrier of orthodgxy_removed, but beeause of the general
atmosphere of wavering beliefs, support was readily given to any new
prophg? proglaiming kgqyledge ?f”phg.prqmésed_lgpd, There was a general
fgq;ipg ﬁhat_fqven error, gloggently_gdygqgtgd with the honest coqviction
that it is truth, is better than truth coldly believed in and languidly
p;oclgimgd:ﬁ32“ Bqﬁ_gq gssu@q_thgt_§9§m§pi§m wa;_simply_phe response of

the egotists to favourable market conditions would be too crude an
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iﬁtle_rpﬁqtatiop_, _sir_lce_ as _I_{gught_.or;_ m;intaineq s ". . . even the prophets
themselves were often plauged with doubt, and their doguatisn was s
natural as it was rhetorical. '_'3_3__ _I_n_a_m age of gqpﬂi_cting_theories of
tf_t.l_t.h_? J ?_Sf ‘gijll_l_he]_.d—_the_x_t thg will _\_‘,o b'e_l_ieve.ga.ve rise_ to a "rather
more demonstrative attituds of belief" than people thought necessary
"whon their personal conviction was more complete."* Doguatism, then,
whether in its literary or scientific manifestation, was in many cases
t.._t_xe_ symptom qf_ua_n_ i_r_mard_ fear of being _m_:i.gi;a_xl_&en in one's beliefs. It
was a false confidence bfed from uncertainty.

The State of Legal Theory.

Against the rich varisty of social and intellectusl change -
mpverr}gr;_t',ﬁ _of qqr__perigd_ms’g_nqw b_e intf_ergr_'ei‘;eg.__ frhq_ 19ga1 s;_:here_ will
be examined first. In jurisprudence, as in other realns of thought, the
19th cgptq;_-y_ @yngssed a rapid _pyqlifer;t?i-.op in the number of gpprpaches
o the discipline. W.G. Frisdnann has noted the major schools, "The
principal legal movements which developed during the 19th century are
the transcendental idealism of the German metaphysicians (which is, how-
ever, iargely. rootgd _in ]7_8th‘l cen?.\;_ry_ thoughf.) 3 a_lr_xal_y‘l?iqal positiyism,
\}ﬁilipé.r;gn:@_s_m, __1'_1;tl'.pl_r_'ical_.j}‘x'r;i;sgrjng_r_xc_e__?__ya_:r‘xist materialism and towax;ds

the end of the century, a new legal idea]l.ism."3 5
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Upon the English scene, the two movements of the greatest moment
are analytical poéitivism and th? historical school of jurisprudence: the
fq;mer ;eflecyihg the scientific, matgrialist atmosphere of contemporary
Egglgpd;_the.;attgy, its romantic, mystical sentiments, although claiming
science as ;t;_qaptle in @pe pospdDarwinian_era.

- '_Ana;ytical Juri;prudgnge}“under the_influénce of Bentham and
Agstin,_was the'greatest andlmost ﬁqwgpfgl school_of English law during
the majqr part of_qur peripq. _Attempt;ng to apply Newtonian techniques
to the chaotic state of English law, the Benthamites insisted that certain
priggiples mugt guidg_al} rgforms.“‘niqey suggestgd that these pripciples
m;ghy pq gqmmar?sgd_gnder thrge_majo? hga@ings_and'two co;ollaries. The
-ﬁ;r§t qﬁ_thqsé_wq§ that.;egi§;§tion constitutes a_science._ Legislative
ipgqvatign_mnst nq_l?nggy follow the_method of.building upon precedent,
custom or usage, since this merely creatgd_a_hotch—potgh of law deyoid of
any rational, unifying principle. Spegking of Benthgm, Dicey said, "Legis-
}ation; in short, he proclaimed is a scienge_bgsed on the characteristics
of human nature, and the art of law making. . ."36 The particular principle
which Bentham believed should be used as the bgsi; of any scheme o? legal
revision was, of course, his principle of utility. This idea constitutes
Dicey's second heading. The third major principle'in the utilitarian ap-

proach was not logically essential to their schema, but followed from
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It was the pr_inciple o: la.isseg-faire cons_trued_in its w;idest sense.,

In the economic and _pOlitZ'_LC'al fields all restrictions hindering free
movement must be rt_amoved unless it coul!.d be shown conclusively that it
was in the interest of the greater part of _s_;oqit_aty. F_‘ollowing _ifrom _tfhis
position are the two c_:orol’]_.ar_ijgs‘ which Dicey -nqte_d: a belie_;" '_ot;at_ffhe
area of flreedom.of contrat_:t should_be___extgndqd; a.nd t.hg pr‘;gciplg t,l__lat__
one man should count for one- a.nd no more tha.n one. Givg_n these s_o_-_c_:alled
_scientific priqciples - princ_:iples which pus_t_pg_gglf_—gyi_dent tn_lth_s to
all men - the material was now available fqr contructing a perfectly
rational code of law which would prove adequate, not mere_;l.y fql_' conte_:mp_-
orary English society, but with minor modifications for all societies at
all times. _ _ o o o
- ~ Though this system of thought had been powerful, particularly
:'gr;. the era surrounding the Gregt Reform Act, its _power was beginmlr;g to
wane by mid-century. Pa.rtia]_'L_y respgnsil_ale i‘_or_th:_i.s decl::Lne was the _
increasing popularity of the historical school of jm_‘isprudence. Although
this school reached its most developed form in the 19th ggntury, its roots
gxtend_ n_mch further into the past. _JE.G. de Montmerency has traced its
origin to the 15th angl_lé:.h centuridas. _.Refgz"i_ng to the historical orien-

tation which he saw legal thought undergoing, he claimed s "Mornay's book
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n_)pz_"s'over s _s}_xsxfrs thst_ _tt_l_i_s new op.tlook came v_nith th_e___I\Tew_Learning;
that the historical method in the study of law is indeed _°.r_19; and not
the least qf__pﬁg fruits of the Renaissance . . ."37 Be that as it may
the fru:.trema.:.ned to be.gathered, and this achievement was mainly the
' accomplismneni_; of _Giovanni Vics,' _wbo publ!.ished his great Wq;'k Ss_ienza
Nuova in 1725. Inspired by Bacon's treatment of the natural world,
he aﬁplied a s:_i.nnf.lar method to human history. For Vico, "The facts of
known history,. . ." are to be ". . . raferfed to their primitive origins,
‘divorced from which they have seemed hitherto to possess neither a com-
mon basis, nor continu:.ty nor coherence."38‘ The s:.mllanty of this dis~
posit.:.qn to that_: of Maine will shortly pessms_ s.;_)ps.rent s bt;t it _1s )
unnecessary to wait unt:_'L_l the 19th century to discover a mind s:i.mi-ls._ru_
to t{lat of Vico.__ | I_{e was no_t en’_c.irsly alone i{l_.tr_xe Z_I.Bth century :.n f:,he
development of this new method of social analysis, the De 1'Esprit des
_I_.d_s_' of Monteségieu encroached upon similar gz_'ounc_i. Normally this
- work is -not.ed for its innovations in c_:omparai_;ive Jurisprudence - again
_thsmes which Mains_v_ras to exploit - but._also s it _lgave :_meetljls to the
hi_storit_:a.l a.I'Jpx_'oacI__l._,'_ And so, 1n the 18th century, despite the predom-
‘ ina.nce of ratiopalis_m_, the ground was being prepared for the revolt
against 3 priori reasoning which legal theory was to experience in the

19th century.
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S Thq most ipmsdiate impetug tqwg;d;_higtoyic;}_resggych“
came from Germany, in the férm of an analysi§_pf_Rogan history by’
Niebuhr, Acc9rding to_Norpap Sykqs? ﬁfhé ;tudies 9f gigbgh; marked
the dawn of the movement of higtoricé; criticism which has rewrit-
ten the story of Europeagﬂdeve;dpmgnt.ﬂ39 ”T;ug po thg ¢ontinuing
belief in-the ﬁnivepsality_of qsthbd, the new techniques used by Niebuhr
were quigkly applied to other branchgs of 1earging; one_pf wh;ch was'law.
The new legal historians were concerned not With thq tephnicalities qf
legal systems, but with the evolution, or @gvelqpmgnt_gﬁ whole systems
of law. The undertaking ofmsuch an enormnusutagk resulted in the in-
quiries of the lawyeyg overlapping into other areas of study: into soc-
iology, anthropology, ang philglogy._ Tq ﬁraqg #his iqfl?egge? ??WGVQ?:
is beyond the scope of the presen£ treatise where we mst content our-
selves with an examination o: tpe_pure;y ;egg1_siqg pf_their work. )

It is understandable since the révival of historical studies
found its first expression in.Genmapy_that.the Germgn_lgwyers spould_
pgveJ;aéd'the fgun@atiqps_of lqga; histqry. The mpvqment was ;p§§;§ted
by Eichorn, whose teachings were developed and elaborated by Savigny,
the_most_;ampus of Ggrmgny's_legal theorists._lAn out;ipe 9£”Savigny's

ideas will provide us with the main features of the whole school,
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o ~ In many respects the yas%s of Savigny's work is very similar
to tbat qf Bprke aﬁg_was, 1;ke his, a reaction to the d?y_?gtiqna}ism
of the Enlightenment. It evoked the gonqept_of_national spirit and a
certain_mysticigm with ?ega;d.po them§tape, customs apd authority.
Within the romantic image which Savigny portrays, at least three major
concepts emerge. The first of these suggests that law is the unconscious
creation of the particular genius of a nation - its Volkgeist. Low is
", o o builp sqle;y by ;nheritancqe ;ransm;tted:by the continuous and

40

;mge;ggpp;plq_sgcges;;ogﬂofﬁggneratiqns o e ,5_ and because of this,
lgg;g}ﬁpion'?ust_bq_subprginatgdntqlphe:custémsugnd trg@itiégs of the
country. Any attempt to codify a nation's heritage would be fatal, pet-
rifing the existing and preventing future growth in response to the
changing circumstances of society. The interpretgtion of the spontanqous
evolution of the popular conscience, Savigny assigned to a select, h;ghly
trained, group of lawyers. The activity of this elite_was neceasary, so
he.msiﬁtained,becagse of the ever increasing complexity of law in the
contemporary worlds But he insisted this same_body ygs_mgrely the instru-
ment of the Volggeist: it was not the autonomous author of some legal
code. His fihal principle was but_an gxtensiqn pf pig notion that_law
was the exterpal ganifestgtiog qf the'national spirit. It was that laws

are not universally valid. By virtue of his nationalism and relativism,
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Savigny was at variance with the rationalist school which had been
suqhng_fqrce thr?yghbut Europef Bqt iﬁ wpuld be wrong to construe
his approach as that of a rgactionary'§ympathizar._ It is true that
hgﬂstrgsge@ th importancq qf es@ablished.uégge and_cu;tom, but he
was gqqgiky_ggxigus to remove any aqagproqism§ which_gxisted within
the legal §y§tem,__pngé_@hg_changipg conditions of society had ren-
quqd‘pgrtginupran9h§§ 9f.the“legal_§truc§ur§ inapprogriate, then
thgy'mnsﬁ be pruggd away_to_enable the growth of new law more in ac-
cord with the peguirements_qf the emergigg_spirit_of the time.
Savigny's_particular use of history to determine the orig;n
of custom and pradition in a_na@ion, is_bup one of the ways_in_which
law and history may be combined. ﬁbilgt_i@ is gengrally'accepteq
that Maine owes a_great deal to tpis_particu}gy approgqhé ger@aip
writers, including Friedmapp,.fggl that he also has affinities with
those_whp propounded a philosophy of history. This school did more
@haq simply trgge the evo;ution of ;gw, it devploped a legal philqsgphy
f;op a philosophy of history. Not content with whaf mainly amounted
to description, they offered explanations. This style of legal ap-
prqciation is apparent in the writings of Montesquieu, Vico, Marx and

Hegel.
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Maine, it is apparent then, was greatly influenced by the
gqptiagnta; Jurists. Indeed, Friedmann has said of him, "His great
contribution to legal theory lies in the combinapion_of what is best
in both Hontesquieu_and Savigny's“theories without the dangers involved
of theoretical laws of evolution inherent in Montesquieu's comparative
and factual approach to the development of legal institutions; but is
much of'Sav;gny{s'theqry abpgt_p§§_§yplqtigp.ofulaw,"41_'But'de§pite
these foreign influences, his sympathies with the English analytical

Jurists mist not be forgotten or underestimsted. For Maine recognised,

were discussing different topics: on the one hand, law's historical
origins; and on the other, its philosophica; significance. This is a
theme which it has beeh found necessary to develop in the main body of

this thesis,

Current Political ;geaé.
Such then is a brief indication of the”most important legal

schools forming a background to Maine's own legal studies. It now remains
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fgp ajgimilar aqpopnt qf_ﬁhe_polipica; gpvirpnmgnt'to be presented.
Any gigcusgiqq qf.pglitical ﬁhqught:iphthis_pgriqd is con%rpyted with
@hq same prqblem which faced thg examination of_legal theory, namel&,
the great multiplicity of ideas. As Wilfred Harrison has said; "The
attgmpt;to providg_an‘aqcount pf Eng}ish poli#iqa; thought in this
.pgriod thus presents some p?oblems_gf_a;rangemgnt. One cannot satis-
faqtgri}y organize the great variety involved under any such simple
set of_labe}s as 'Conserv§§ive{, 'Lipgr;l',_gnd 'Socialigt': these
: ggpegorieslovgylgp,_and each qne_pf'thgm_would itself have to contain

42 But since

qgnsiderable_varigties_of views pf_yery different kinds."
as guvgyy‘Prqadmgfcéqgt_of pgliticgl though?_in this era mpst_be presented,
it is t? these ggnqrglnqapggories that we must turn, bearing in mind,
howsver, Harrisgnfs_warning abqut yhe use of sucp blanket termsf

o Liberalism, as Bullock and Shock maintain, enjoyed a popglarity
unrivglled in the history of_English ideag._ Despite this? however, it

is & very difficult movement to attempt to chgracterise by any slogan or
prinpiple since its content is of a nebulous nature, Qontinuglly_adapting
itselfltq new demands and_requiramgnts. GiVGp this gvo;ving, almost.
org;nic life, the best way in which some indication of liberalism may be
gonveyed is po observe its more pe?manent features, together with some

of the more iﬁportant changes which have occurredwithin the tradition.
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?articular attention will be paid to the 19th_century as this pro-
v;des @he immediatg baquropnq to Hgipe's work_gnd becausg the chgnggs
whichoccurred in this period can almost be regarded as a new starting
point for Epg}isy }ibe{a}isg:

‘Born in reaction to authoritarianism in religion and politics,
?hg mgst;qqnstan# thgme'qf_liberg; tpoggpt h;s bgen its defgnqe of individ-
ua; free@pm agginst @hg_iqprusions 9f_goy9rnm§n§, Ihe_iqstruments use@ in
defence of this position have been varied. In the 18th century, individuals
hgd pqen‘sqgurg pghinq:tyg pfgtggﬁiqn_of natq;a; ;gw and the social contract;
@hi;st in the 19th century, though never ;bgndoping.natural law completely,
phey_lookeq to the gyth.qf thg ngpurg;.hapmony pf interests as providing
@he chief_msaps qﬁ_guargnpqeing indiyidual libg?tyf Th;s, however, proved
to be of little value against the more ambitious interpretations of util-
?ﬁgyianism_in_whéch~tpe ;nterest of the majority was seen as coincident
with the imterest of all. o

) HAangst_phe_pthgr.pgrmgqent_aspgctsuqf_%iberalism is the belief

: that progregs_;g_the prgqgct qf thg frgq inpgrplay of social forces. Irene
Collins, for exgmple{ sugggst;an l;hef§ls tygt."Whgtever twists and turns
were demanded of them by the circu@stances,_they held at heart a simple
faéph; a_peliqf_that“progrqgg,_;9gdipg to final perfection, could beq

achieved by means of free institutions.n®3
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_ _The_lgst qf thelmgjop prineiples which might be mentioned is
the Eu;p o: Law. Ab first"g;gnpg, thg emphasis upon the impoytance of
law might seem to be ;ncopsistenﬁ with the doctrine of laissez-faire,
but quch an_imprgssigp wpq}d begguitg erroneous. _T@g libgrgl belief
in”thg_ovgrriding_agthority 9f thg Eule qf Law cannot conflict with the
concept of_fpqupm_gincq they be}iequ in freedom un@er the law and not
;q any_anarch?ggl idea:of_freedpg in@gpendent of l;w. The very idea
that there éoqlg be'a genuine conflict between them is clearly an error,
for gsLiQmmuulséid, ". .. all frég@om,_a}l.rights, all property are

sustained by some kind of Law. So the question can never arise whether

......
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of infringing, after a fair trial, the duly constituted law of the
country; and perhaps most impo:tgnt,‘thay_all mgn"are_equgl before
the law, includiqg those within the goverpiqg”pody iﬁselt._ ) o
These general beliefs in the sanctity of the individual, gradual-
ism, p#ogreas, Rule of Law etc., formed, in the varying interprétations
to which they were subjected, the basic liberal creed: the principlgs
t

i
upon which the good sotiety was to be achieved. In the 19th century,

this general disposition found expression in specific demands. Collins
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suggests the follpwing: "The indiyidual can_best achieve his own

welfare through the welfare of all. No individual can know what is

the welfare of all, so some political system mpgt be devised whiqh

allows the voice of each individual to be heard.. Essential features

- of such a pplitica%jsygtem_ape;_ng freely glegped_éarliament,.po de-

libgrate upon phg }aqs; a minigtry_dependen§ on Phat_parliament to _

carry out the laws; a judicature entirely independent of other branches

of government, to deal with offendgrs against the laws; freedom pf

§peech, freedom of religion, freedqm from arbitrary_arrest, freedom for

the indiviqual to enter any tradg or.profession according to his ability,

freedom for the iqdividuél to‘accqmulate prppgpty_;nd possess it in

safety. In this“ﬁay ﬁhe‘individual can find his fullest egpression and

will be abls to grow in that essential goodness which leads to perfeption.“45
It has been suggested that there was a significant reorientation .

in the liberal tradition during the 19th centﬁry and it will now be of

value to obssrve this change in emphasis. But before proceeding, it must

bg streqsed that the”chgnge was not simply the replacing of certain ideas

by a seriés of new ones. Rather it was the g;adual adoption of concepts

whichmw§;9‘§@eq_iptgg:ated_into the trgdition; whilst‘older notions, which

were becoming anachronistic, were allowed to fall into the Background.
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One of the important changes occurring in the 19§h_ceptuny
concerned the basis from which indiyiqga; freedom was defended. It
was the substitution of socially recqgniqu‘rigbts fqr the 18th cen-
tury concept of natural right. Thelgnarchigal tendencies ;nhegent in
the founding of rights in nature proved unsuited to @he sympathies of__
t@g_middlq_glas;es who constituted th§qmaiq.body of liberal supporters.
angggpgntly, libeygls moved”tqygrds_the_cqpcep@ of civil rights where-
by individual claims becamg righps yhen recogpised by the state; outside
this area no rights gxisted, ogly gquctations,

o _._A second cpapge_is " . « the emphasis on the_%ndividual
?aﬁhe;_jhgn_yhgupeﬁple.ﬂ46_ The idga_pf ﬁhg_people gs“anything more
than the aggregate of individuals comprising society had never found
mpch support in Engli;h 1ibera;ism: But ?p England, as on the continent,

there was an ;ncfeasing_emphasis on the individual rather than on the

of course, J.S. Mill's bﬁviibertx. The wi;l q{_the sovereign had to
be reconciled with_the rigpt; of phg individug;.

These new positions qanné;ubq ;ega;ded,'in_apy sense, as
final statements of the liberal doctrine. Indeed, such views have
?gen dgscribed_as_tgaggiﬁqu stopggps ig tpgnprqgress towards a form

of collectivism of a socialist kind. The conditions of the times;
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depression in the seventies, the social reports of men:like Booth and
Romtres, and the breskiom of the classical medsl sconoay, oving to
the rise of trusts and monopolies, led to new thinking in liberal cir-
cles. The abstract individual and his negative freedom which Mill had
gepictgd.wgs rep}aced by tbg_mpre_appropriapg inﬁividual of Green's
philosgphy,_ He was a man who required the positive 'agsistance of the
spgte.if h;s’rights were to bg_schrg@r Thg gmphasis of_thg new_posi—
tiqq_was glaqu on thg Whple commupity._."lngtggd'of s#arﬁing from.a _
central individual, to whom the social system is supposed to be adjusted,
the idealigt starts_from a cent?al sogial system,_in which the individual
must find his appointed orbit of duty."47__1ndividual rights and values
are still to be"reSPectgd; indeed, Green hoped that the circumstances for
individual moral development would be grgétly improved. But since these
were inseparablg f;om'phe commgnity i?self, tben,“thg spc;al body_mnst be
the centre of interest. It was by adjusting the cnnditiéns of society
that the opggytupity fqr the ipdiyidug; cggl@_pe segurgd. fithout govern-
ment interVentipn in th;s_diggcpiqne_iég;viduality could be crushed beneath
the wheels of the new industrial society.

. This interpretation appeared to bs a far remove from the trad-
itional 1liberal position. The result was a split within their ranks. The

'old liberals', of whom Roach claims Maine to be one of the most powerful
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exponents, held on tq their belief in the values of laissez~faire and
the doctrines of liberalism which had been formed in the 18th century.
They refused to recognise the new circumstaﬁces in which they moved.
Many of these liberals drifted into the ranks of the Conservative Party,
although, paradoxically, they were far to the right of the main body of
its members. Laissez-faire then, bacame, as every progressive doctrine
must, once its principles have been realized, a reactionary dogma. On
the other hand, the new liberal position seemea_for many to find its log-
ical development only in some form of socialism., Mill himself had claimed
in his autobiography that he was a socialist. There was, in féct, a
drain of support from liberalism to socialism. Thus the image of liberal-
ism in the closing decades of the last century was one of gradual disinte-
gration.

The conservative tradition plays sﬁch an important role in
understanding Maine!s political thought fhat it can be more profitably

dealt with in the chapter on Popular Government. It is worth remembering,

however, that conservatism suffered the same tensions which we noted in
liberalism, This can be seen in the differing emphases apparent in prac-
tical politics rather than in theorstical discourse. Resignations from -
the Cabinet and general resentment within the party against the various

innovations made by Disraeli are symptomatic of 'old\Tory' elements
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inhergnt in Cpnservatism. On the othgr hand, the. phenomenon of the

Fpp:th Party in_the”1880's representgd the more progressive sections,
which‘wqre advpcating reforms based on radical principles and ant;—
'cipating pqlitical demands ratherixhan waiting for them to mature.

Both the main_movgmgnts in English politics wére thus faced with the
sgmg_prqblem of overcoming natural ingrtia in order to keep abreast
of_soqia; ?equi?ements.op the one hand, while restraining radical tend-
encies on the other, so that some continuity in th;ir respective traditions
might be maintained.

Whilst me@bers of the main t;gdipions of thought were attempt-
ing to accommodate themselves to changing circumstances, the more radical
mgmbgré ofmsogietylwere_t;yihg to inérease the velocity of sociél change
;n_ordgr'that'cgrtain goals might pe secured. Ifany of the objectives of
§h9§e groups have now bgen_rea;i;ed, but it cannot pe said that they have
qqntributed any prpfound or qgtai;ed idegs_tq_political thought, As Derry
hgs_saideﬂﬁihg Rgdiggl ppgdition is-as much aq.affair_of_agitation and
organig?piog asnpf_politica; thqpry.ﬁ48 _Perhaps the greatest difficulty
concerning the discussion of radicalism is to definé the area covered
by this term.';At one extreme, in the form of radicalism represented by
Wil}iam Qobbept,”;t_merges intq thg area qsually associateq with conserv-
gtive_yomaptigism; whilst_at_the_pthgr, it becomes confused with the

various strands of English socialism.,



One of the important features of radicalism - still deep
in the shadow of 18th century Jacobinism - was its faith in democracy.
Only through universal suffrage could the goals of liberty, equality
and fraternity be secured. This conflicted with the predominant .
liberal belief in some form of hierarchy to ensure order, stability
and freedom from the tyranny of majority rule. To secure the ends
of democracy many radicals felt that it was essential to destroy the
monarchical system of govemm_eni‘. and create a republic in its stead.
The removal of the formal institution of the old world would prove
ineffective, however, if the traditional hierarchy was to survive by
virtue of its wealth. To overcome such possibilities, heavy duties
and steeply graduated income tax were advocated. |

Another development following from the achievement of a major-
ity government would be the implementation of state education; Whilst
many liberals felt that this was a field best left to private initiative,
the radicals insisted that compulsory primary education was necessary to
secure equal opportunity for every member of society. It is interesting
to note that the arguments used to defend this position-were not simply
those of extreme utilitarianism, but fréquently involved the idea of
natural rights. As Professor Ritchie said, "Recent experience has, how-

ever, convinced me that the theory [ of Natural Rights] is still in a



=50~

sense, glive, or at }ggst_capab;e of mischi§ff Though.disclaimed by
aimost all ou;_more_careful writers on politics and qtbigs, it yet
;emgip§_a cohmonplgpe of newspaper and the.platform . o ."49 Such a
conviction echoes the opinions expressed at an earlier date by Maine.
o Perhgps the.best_ggmmgnyﬂog‘radical be;ief can be found in
the 'six points' of the People's Charter of 1838. "It called for uni-
versal male (not female) suffrage; equal electoral districts; removal
_ of property qualifications for members of Parliament; payment of members

of Parliament; secret ballot; and annuial general elections."5°

To completg the poli@ical background- to Popular Government, it
is now approériatelthat our attention be turned to the nature of socialism
duripg ?his'period. For,_fIf Mill offered the gost important contribution
to political thinking in the first half of the reign, the most striking
feature of the sacond half was the rise of socialiam."l

| The origins. of English socialism can be traced beyond the Diggers
gnq Lévellerg_qf ﬁhe time of thg Civi} War?_bup t? t;ace the whole Qevelop-
ment of.the tradition does not conaﬁitute_our_pregent purpose. _It“will be
sufficient simply to indicate the growth of socialist thought in the 19th
century. | | . _ ' _

The first figure of importance, although it is probably true

that he simply gave expression and popularity to the opinions of William



Godwin. was the successful industrialist, Robert Owén. His main
contribution to the socialist tradition lay in his stressing the im-
portance of environmﬁnt in creating a good society. A policy of
laissez~faire degraded both Worker and employer alike; it_was waste-
ful, inefficient and inhuman. By social engineering the wvicious ap-
plication of laws of supply and demand could be .replaced by the bene-
ficient operation of the_}aws of harmppy and co-operation. A new sys-
tem of exchange founded'on'the'labourﬂtheory_of value would ensure an
efiicient_di;ppibutién of goods by basing price on the cost of production,
and by removing the profit of thg'migdlqgag.:_Thg means of produgpion in
Cwen's utqpia were to be qollgctively owned to_gnsure that the_evi}s
associated with the profit motive were excluded. In such an idyllic
associatign, the emergence of complete, gqnpented human beings, devoid
of éll vices, would be but a matter of time.

Owen, despite thg dull repetitive pature of his.theoretical
work was perhaps the most influencial gogiali;t of his time. But he
was not alone in the expression of such views. .Many'of the more extreme
utilitarians, Thomson, Grey and Brey, found their way into the socialist
ranks. They had arfived at socialism as a result of an emphasis upon
equality, rather than security, in the interpretation of the principle
of utility. There was, however, among some of these men, Brey in particu-

lar, a class attitude which was totally absent in Owen. Owen wanted to



sgcure‘hig qpmmupist_sopiety by means of_giqdlguclass_va;ues: he was
completély against the ideas of_clasa_war, strikgs and violen?et He
believed that the transformation of the world could be brought about
by education. Brey saw the poliﬁical naivity of_such views and advo-
cated class solidgrity and violence to capture the means of production
for the community. In many argas,.pha English socialiéts anticipated
Marx, althoggh they did not epjoy_hig historical understanding.

The permeation of working class opinion by socialist ideas
continued thyoughout our Pgriod.. They were promulgated_py Kingslgy,
Maurice, Ruskin and Morris. Mgrx_and Engels? even phough pesiding in
Eng;and.had littie di?ect impact upon the native working-class movements,
alﬁhough two qrganisations expognding"Marx;st views were fgunded. They
' Social Democratic Federation, ;nd a splinter group which, in 1884, becams
the ;epa:apg_Socia}ist Laague._ It was, however, in the same year that
a moré important body than either of these purely Marxist organisations
wagnestablished, pamely phe Fabian Sgciety._ It was the members of this
society who gave_sgciglist ideas a fi?m‘place in English politics.

' chording to Wilfr_ed Harrison, "The avowed ta;k of this group
was_pg_br;ng socialist_theory up tq datg, to free it from notions of

unavoidable €lass struggle and revolution, and to base it not on utopian
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or ana;qhist ideas, but_pg“th?“recoénitiqn_that mpdgrn government was
very compatable indeed with social r_e-fc_)rms_."S2 This constitutional
approach to reform was funda@entgl to the influence which the Fabians
were able to exert in British politics, since it was quite clear that
the mgjgrity 9; men were opposed to any form of_violent_revo;ution._ As
Webb put ‘it.,l_‘ﬂl. . o Socialists as well as Individualists, realise that
important organic changes can only pg_(}) democratic and thus acceptable
to & majority of the people and prepared for in the minds of all; (2)
gradual, and thus_@éu§ipg_noﬂdisloc;tion,_howgver rapid may be the rate
of progress; (3)_50; regarded as immoral by th? mass of the people, and
thus not subjectively demoralising to them; and (4) in this country at
any rate, consitututional and peaceful."” To remedy the evils of cap-
;ta;ist production anq_phe quarne@_incrgmen@s_frgm lgnd_and cap;tal, a
system of sqc;al ownership was advocated. In place of the anarchy of
laissqz-fgire, tbe ngiéns proposeq Phe;gdqption of'g planpednggonomw.
Spcialists were simply_po_take over the cqnﬁrql pf the capitalist.machine.
They were not_to.desﬁroy.ita.but use it for the interest of the commnity
rather than for private gain. o N

_ Eina;ly,twp_furtper“assumptiqps’which_gnderlay the Fabian position
must be mentioned: the belief in science, and the belief in the centralised

state. Accepting the evolutionary themes of the time, the Fabians were



gpnvinqu tha@ the advep@ of_sqgialism was ingvitgble. It was to be

the product of social evolution. Not only did_sciengé forgcaét the
gr;iyal o£_§qcialism,_it‘also was crucial to the administration of the
new society. The Fabians neglected the real nature of ﬁolitics - the
process_pf disgussion_and comprpmige - they were more concerned with
planning. Although they claimed they were democrats, they had more faith
in expert than in the comon people. They thought, of the state as a
mgchipe'ypich.mnst havg iﬁs quraporg.f an elitgﬁt?ained in the science
of gqvernmenﬁ; The'mass oi society simply_had to be orgapised and admin=-
istered in their own best interest, and all wogld be well.

~ Criticism of the Fabian position is not required, but it.will
bgcomg apparent that many gf the p;inciples whicp Fabigns_adoptgd had been
@pe'spbjegt of_Maine'g censure long before they had received this later
systematic gxpositionin )

. ) _With this brief_msn?i9n'of one of_phg mo§§_impo;tant fprmg of
rationglism_iq English po;itigal thought,_our gengral_iptrpduction ﬁq
Maine's work may be concluded. It remains now for aldetailed.examingtion
9# his pgsition to be undertaken'against this background which we have

sketched.
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CHAPTER TWO
JURISPRUDENCE

THE OBJECT OF MAINE'S STUDY

..Mainefs professed_iqtentions in Ancient Law were immediately
stated in his preface as follows:
The chief object of the following pages is to indicate
somé of the earliest ideas of mankind, as they are re-
flected in Ancient Law, and to point out the relation
of those ideas to modern thoughi_:.1
He proceeded to emphasize the importance of Roman law in such an apalysis
'since it embraceq both”anqient and modern notions of law, but he was 6are-
ful to make it quite clear that he was in no sense offering a study of,phe
gyplutiqn of Roman legal theory. Roman law simply provided a useful model
fpg_cprpelaying_ppimitive conqeppg with Fheir fi;st appearance in modern
form - a copveniqq?usys§em_for'prgcipg thg evolutiop_pf ideas{
_Thg‘gxgmipgtion of'manfs 9a¥liest sopia} organisation an@ its sub-
sgquenﬁ evolution, was, Maine bgligvgd, the only means by which a comprehen-
sive qnderstanding of progpgssive civilisatioﬁ could be secured. However,
such an undertaking, even wﬁen one considered the small number of societies

which could be called 'prograssivé', was beyond the capabilities of a single

individual. Consequently, Maine felt that the most profitable area of re-~



sgarch lay ip the investigation of ancient societyf‘ The justification
for this belief ;s of a two_fo}d nature. In the first place, by expos-
ing the chgractgr of primevak-society, the subsequent investigations
into later”periOQS_couldhbe seen within a more meaningful framework -
a framework which not only informed the understanding, but Qiyected in-
quires into the most significant areas. But Maine was not merely con-
gerpeq with_bgil@ipg_thq fpundatiqns upon which the history of civili-
satiqn cguld be contructed. His-second{ and perhaps more important
reason for this belief, was that the simple generalisations made in the
agr}y stages of man's social experience could be seen as the essence of
with which thq frightening compquit&_pf contempopary“Fivilisatigp:cpu}d
be made more meaningful. The comparison of ancient and modern conospts
was ﬁhus_ap;apalytical_methqd, an instrument of soc;o;og;cgl investigation,
which would_enable a greater_;wapgge§§.o£ the here and now,
_Ihe_chapgctqr pf gonpgmpqrary_jupisprudence; and the continued
reliance on Natgrgl ng in particu}ar, proyided fu?ther gpgouragement in
directing’ the location of Maine's research. The assumption of a 'state
oflnaturef remaingq_gp.pbgpag;g t9"§¢;egtif;c jurisprgdenqe: Whethgr
aocqpted as a histpricgl or philg;ophic;l_f§pt,_;t detracted attention

from the detailed historical analysis of sociiety. HNot only did this result
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in an inadequate understanding of jurisprudence, but in its moderg
interpretation, Natural Law provided a dangerous basis for legis-
1ationé%. Only by presentigg the_picture of man's ancient social or-
ganisation, as suggested by empirical evidence, could the inappro-
priateness, and hence the dangers,fpf using the concept of nature as
a basis of jurisppudence be exposed, -

The following quotations from Maine may be used to emphasize
this limited_ngtgye_gf his legal investigations. In his discussion of
-the 'Early History of Property', he wrote:

" The ixflasnice ‘of Colirts of Law and of their pro-
cedure upon Property has been most extensive, but
the subject is too large for the dimensions of ‘this
treatise, and would carry us furtlsr down the course
o pf 1gga;“hi§tggy“than_;s congigtenp_with'its‘scheme.z_
And again in the discussion of the 'Early History of Contract!, he
noted:

The vast influencé of the specifié Jurisprudence
of Contract produced by thé Romars upon thHe cor—
respondirig department of modern law belongs rat-
lier t6 the history of mature jurisprudence than
to a treatise like the present. _

The major part of the analysis in Maine's historical inquiries
was cbncentrated upon the presentation of the details of man's earligst .
social life. But it must be repeated that this was regarded as the First

- step towards a scientific appreciatioh of contemporary civilisation.
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Refgrenges to.this_u}tgyéor pqucpive can be seen throughout Ancient

Law. Frequent comparisons are made between the original and current
ideas * -on specific iSSP9S such_as_coptrgct_or w;ll. 01eap1y these
g?g_megptutq_be_in@iqgtive“of_pye_valug pf tbg ging of analysis he was
advocating for society as a whole. Besides this, however, his intro-
ductory chapters are designed to pnderminé_tpg alternative explanations
9f_thq gyolu@iqn pf'modgrg”sopiety? whether in the guise of utilitar-
ianism or Ngtgral_ng? wi@h_the oquct pf clearing the groupd for the '
fgcgptioq of pisﬂqurhis?oriqal_gqcountt Thg sﬁudy of tpe past was thus
in no sense an escape ?rém tbe_qomple;ities-pf the modern wprld, as far
gs_Maine was qpncerned, the past_yas_thg only material in which-a true

| image of the present could be reflected,

THE STRUCTURE OF MAINE'S ARGUMENT

o _Tbe_actpa; structure of the argument is_perfegtly compatible
with the object of the work. This begins with an introduction to the
cparactg; gf_p;imitiye ;aw. Fi;stly, hg Qescribes_g copd;tion of sqciaty
whers law has not achieved any form of permanent expression. The only
known 1aw is tbe ex post facto jgdgeman@ of the ruler} law is fin the
airt, a mere 'habitf, as ygt to regch even the plane.of custom. This idea

. that divinely inspired judgement precedes the cusiomary law stage was
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something quite new and illustrated Maine's divergence from his German
masters. He maintained that time and the succession of the aristocracy

to the pre-eminept position in society, led to this second stage in the
evolutien of 1aw; This was the only trﬁe period of unwritten or customary
law; a system dependent uﬁon the knowledge end learning of a class of
guardian aristocrats. The impact of the art of }riting, hewevep, ushered _
in the opening of the third and crucial stage - the period of codification.
Maine suggested that, elphough the evidence showéd all societies to pass
through_euch a_proceee,_the actual momegt, relative to sociel development,
was ef vital'importance. If its institution was late in a community's
g?owph,_thenlthere_wee_e very real eenger that the customs had been corrupted
by irrational superstitionsf _ﬁe;held{.

« « o unhappily thére is a law of deveélopment which
ever threatens to operats upon unarittén usige. The
customs are of course obeyed by multitudes who are
incapable” of undérstanding the true grouid of their
expediency, and who are therefore left inevitably to
invent supérstitious reasohs for their permanence.

A process then commences which may be shortly des-
cribed by saying that usage which is reasonable gen-
erates usage which is unreasonable.4

o The civilisapions of the East are the greap examples of a relaf
tively late stage in the reaiization of'a legal code. The delay meant that
irrationalities and superstitions, which had eventually surreunded reason-
able practices, were now given permanent expression in the legal code it-
self; since ehis usually amounted to a rationalisation of existing law.

The consequence of this action had been ossifying, it produced what Maine

referred to as a 'stationary' civilisation, Although there had been some



change, there hadﬂbeen_pp progress -~ thatﬂspecialization gnd increasing
complexity of ideds which characterised the western world. As he said,
"Therq'has begp materigl civilisatipn, but,_ins;ead of civilisation ex-
panding the ;gwaﬂphellaw_hgs 1im;§ed thg\ciyilis;tion."5

~ Fortunately for the progress of Roman civilisation, its code
was §ecured'remargab1y early in”the pro?ess_qf deyelgpment ;nd 8o avoided
al} thgsg dangeps.__Indepd, Maiqe_qoes no§ suggest that without the early
?qglizapion of a codified system of'law, the Romans, like the Hindoos,
wpuld have bgan fcpnﬁemngd' to a ;feeble gnq perverted' ciyilisation; he
dqe§; howeyq;,”ingégy that their code eiemgtgdlthem from the very possib-
ility of such a calamity. Such is the importance of the.codes, then, that
Maing sees them as determining a Society's_whole future course of develop—-
ment.

In_phq festqgieties_which escapeg these numerous snares along
thg_pamh of_p;ogresé, the éctivity of hannonizing the structure of the
legal system with the cqntinual_generatiop of social necessities, became
sglf-cqnﬁciousf Whg;ggs cugtomgry gsage_hgd beqn_imperceptibly accommod-
gted to new circgmspapges, yhgir_rggigtratiqq in pgrmanent form ig the
written Codq,“necessitatgd a process qf_ov?rt'rgsppnsgmggd ;nterpretgtiop.

| In the ara prior to codification, Maine rgcogﬁisad three stages
of development: ‘those of Fiction, Equitj and Legislation, but he conceded
that the stages wers not mitually exclusive., Certain legal systems might

have escaped the influence of any one of them. He insisted, however, that



-65=

the historical order in which these agencies had appeared had never
been other than he had indicated.

A few_b:ief remarks_upop.ﬁicﬁ;ons and legislation sufficed,
but the discussion of equity was prolonged since it was the médium
through which the G?eek cegcept of 'Nature' had been introduced into
Roman 1ega1 thought. Maine's attitude towards both the ancient and
modern interpretations of Natural Law theory is very illuminating and
is examined fully below. It is perhaps enough, at this point, simply
to indicate the importance which Maine attached to this concept.

The ground thus prepared, Maine proceeded to examine all the
major branches of lawlas ?eflected in p?ipitive_communities. Beginning
with the Law of Eersgﬁs, he_disgussed_Succéssion, Property, Contract,
Delict and Crime. In'eaqh case, the major_part of the analysis was con-
cerngd wiph'describipg_the Qapiqus developments of_a concept, from its
basic form to the point in Roman Law that it achieved its "modern" char-

acteristics.

MAINE'S ANALYSIS OF CONTEMPORARY THEORY
This general schema provides the framework in which the import-
ant contribution to knowledge made by Maine-gin be seen. But before out-

lining his own position, it will be helpful to determine his disposition
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towards the_contemporary systems of jurisprudence as expressed in
Ancigpt Law. These might best be subsumed under two headings:
'positive, non-historical social analysis' and 'Natural Law'.

Utilitarianism.

The wqfk qf_ngthgm and Austin might be taken as represent-
gﬁiyq pf tbe f;rst categqnj{msincg pheip sys@em of_phought was prom=-
ipenpuiq_jupisprudegpe fqr m9st of_the 19th century. Maine said of
the prevalent m@dg_of_investiggtion;

The favourite occupation of active minds at the
present, and the one which answers to the specu-
latioris of our forefathers on the origin of the
social state, is the analysis of society as it
exists and moves before our eyes; but, through
omitting to call in the assistance of history,
this analysis too often degenerates into an idle
exercise of curiosity, and is especially apt to
incapacitate the inghirer from comprehending states
of society which differ considerably from that to
which he is accustomed. The mistake of judging the
men of other periods by the morality of our own day
has its parallel in the mistake of supposing that
every wheel and bolt in the modern social machiné’
had its counterpart in more rudimentary societies.

Not onlyldoes this show where Maine considered the inadequacies of con-
temporany_inquiriggllay?_but it gngs_a vgluable iqiight into his own
understanding of_h;storical investigatioq. He recognised the danger; for
example, of reading present concepts back into past situations; and con-

sequently, of making genefalisations of a too ambitious nature.
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Even so, Maine had great respect for the utilitafian_exr
planation ib Jurisprudence. It approached the prob;em of under-
spanding law_apd society fromﬂg 'scientific' point of view. _It ex-
amined thglgyideqce apd_agcqrdingly‘madg its generalisations. But,
because analytical ju?isprudenca was concerned solety with present
society, yaine felt that an importapt_area qf releyanp facts was being
neglected, the whole history of previous civilisation. Consequently,
any geqeralisapiops from the an;lytical lawyers gould only be t;ue of
existing societibs, and even here, he saw that the use of history might
have_mod;fied their cqqclusionsf _He agreed with much of their_analysis,
igclgd;gg_yhe_brggkdown of a }aw ipto a clgss of actions, governed by
the concepts of command, obligation and sanction. Indeed, he maintained

that: o _ o o . _ _
The results of this separation of ingredients tally
exactly with the facts of mature.jurisprudence; and
by a little straining of language, they may be made
to corréspond in form with all law, of all kinds, at
all epochs.7
Nevértheless, he believed that the further we penstrate into primitive
society, the less readily is the utilitarian thesis applicable. In the
earliest societies, law, as noted, is still 'in the air', and has no con-

cept of generality, command or even of sanction in the Awstinian sense.



68~

gaigq'g pqsitiqp rega?d;pg phq_gqalyticgl Jurists seems to have been
Fha?! whilsp“aqqutinglthgiy wo?k as a‘va1id_interpretation of the
pa@u;g_gnq ppgratipn_gf_cgmtempprgry'jgrigprgdgpce, it sustained only
a verbal trpth as a univer;al histoyica} theory. _ |

To reiain_thg Austinian analysis, whilst adding to it a de--
scr%btion of how that society hasngvolved, is logically quite consistent.
The BenthamrAusﬁin aqalysis was primgrily congerngd ﬂith examinihg the
usage of law - how the established system functioned. For them, history
was an irrelevanqq,_tpgy wepe_qoncerne@_sglely with thglpresgnt. _Austin
;eqqired an understanding of the ;aw asameans to rationalising_it into
a qqherent whole; ”Bentham, as a means to g;eater_legislative efficiency.
Maine, too, was.cqnggrqu with qnderstapding_the legal system, but rather
than sjqply examining the';ogigal presuppositions of society and its legal
s@rqgture, hepreferred to approach the problém_with thg assistance of his-
tory. He felt that a comprehensive understanding of the present entailed
phe examination of its_historical antecedents. A;though the two systems
werq.nqt tptally exclgsiye'ph§y can best be repogpiSed as.providing solu-

tions to two different questions. The gquestion the utilitarians were con-

cerned with was the nature of all scientific interrogatives, nemely, how
the leggl §ys§em‘wopked{‘ For Maine, the question was why the system had

taken the particular form it had.



Natural Law.

The second scheme qf thought which constituted the popular
undgrstanding of jurisprudence was based upon the concept of Natural
Law. Mainé attached such importance to this aspect of thought that it
will be useful to follow the whole of his examination of this issue;

His analysis falls into two ﬁroad parts: the utilisation of the idea
of 'natura' in ancient Roman theory and the modern interpretation of
the English and French contractualists.

Maine began the examination of the Roman notion by describing
the geperation qf fJus ngtium' or law common to all nations. With the
increasing intercourse of Rome with other polities, disputes_arose be-
tween aliens and Roman citizens. Roman Quiritarian Law was quite incom-
petent to deal with such cases, as it was applicable only to the citizen
class. Consequently, rather than allow disputes- to be settled By strife
and so threaten tpe sequrity of_society, a system_wa§ dgvised_of selecting
the rules of law comron to the variouslipstituyiqns which prevailed among
the Italian tribes. In this way a common_law was developed which applied
to all cases involving non-Romaﬂ citizens. There was to begin with, Maine
suggested, little respect for this make-shift system of law. Bg? all this
was -transformed, indged revolutionised, by the_introduction of the Stoic
philosophy of nature. It changed'the character of 'Jus Gentium' f;om'that of

a mere expedient into :an ideal standard of jurisprudence. Eventually, by means
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of_thq Eraetor's Ediét, the comp;ete fugion of the two notions was
achieved. As Maine said, "The Jus Naturale, or Law of Nature, is
§1mply the Jus Gentium or Law of Nations seen in the light of a pe-
culiar theory."8 |

The manner in which the weld;pg tqge@hef of these two ideas
Pook plgce seams to have been quite fortuitous. After showing the
pgigin_of thg G;egk'concept of_na@ure as being the notion of a single
p;inciplq underlj;ng and indged unifyipg the.wholg physical world,_
Maine_suggestqq_§h§t this came to be applied ﬁo the moral uni%erse.
That is, gll_actiQng_were considergd.;s resolvable into some ginq 9{ o
Primary law or ggneral principlg,.which underlay all the supéffiéialities
of ordinary life. To live_accqrding to this principle,_the principle of
paturq, became the main tenet of the Stoic philosophy which made such an
impact upon Roman thought. |

Un@er_the pressure of_this new climate_of opinion, it was not
long before that process of "levelling" continged by the Praetors in the
sphere of Equity, became indentified with the simple life advocated by
fhg_gew morality, The function of phg Pfaetop was seen in a different
light - it was now viewed as the recovery of the lost Code of Nature.
o _This approach provideq a great stimulus_tq the improfement of.
legal fheory. The ideas of universality and harmony, the pasic precepts

of Nature, became the ideals of the legal system. Excessive formality,
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;nvolved_;apgqagg_aq§ mglyipli§d cermonials were swept away in this
pursuit of simplicity, symmetry and intelligibility. Maine concluded

that:

I know no reason why the law of the Romans should be
superior to the law of the Hindoos, unléss the theory
of Natural Law had given it a type of excellence dif-
ferent from thé usual one. In this one exceptional
instance simplicity and symmetry were Kept before the
éyes of a society whose inflience on mankind was des-
tined to be prodigious f rom other causes, as the char-
acteristics of an ideal and absolutely perfect law.

~ But, althqggh the.iigal of Natural Law ppovided vital guidance

ig tpq_pg?§uit éf_;mp?oyepgnyn- a £uncti9n,_Maipe sqggested, performed by
the principle of utility in the modern world - he saw that it did not ex~
hibit any philosophicsl precision. It was, he said, "one of thoss 'mixed
mpdqs”of_thqught'ﬁ;o,_gonf#sing the“pgst with @he_prqsen}. _Theoreticﬁlly
the‘q;gpateq of_Napurgl_Law_were_deyiveq from a logically implied stéte

of nature, a;thoqu in practice such a propedgrq was ignored by the juris-
cqngu}tg, J?hqy gqg@inueq? as had_been thgir prac#ice bgfqre thg philosoph-
ical cqncept of nature had been grafted onﬁo thgi{ agtivities, to concern:
themselves with the adjugtment_qf 1aﬁ to_the_changing conditions of society.

Natural Law for all practical purposes, was something
belonging to the present, something entwined with ex-
isting institutions, sométhing which could be disin-
guished from them by a competent observer. - The test
which separated the ordinances of Nature from the gross
ingredients with which they were mingled was a sense of
simplicity and harmony; yet it was not on account of
their simplicity and harmony that these finer elements
were primarily respsctéd, but on'the score of their de-
scent from the aboriginal reign of Nature.
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The pe?qeptive analysig pf the Roman method of realizing the
priqciplep_of nature is important in an appreciation of Maine's sympathy
wiph thq process. As“it operated, Roman Natural Law was essentially anti-
rgtionaligtic, ”Ihe_philosophy of nature simply provided a sanction for a
process of_lqvelling anq_rgt;onaiisgtioq which was already taking place
th?ogghopt the ancient world?_ It was true that improvements came to be
pouchqd_?n terms of~§he_principle§_pf nature, but they were of a very dif-
ferent character from the prescriptions derived from an idedlogical system.
The_actual principles_of fsimplicity and harmony', like their modern counter:
part the utility principle, merely suggested a general justification
fo; change. it did not imply any specificlaction or the pursuit of a
gghemgf _?hqurgmework ;t provided gimp;y presented a structure upon which
phg_gmpirical task of_buildipg the l&w in response to phe demands of a |
progressive socisety could prqgeed_in gq_orderly manner.

Despite reseryations rqgarding the_theo;e@%q;l_pretqnsions of_.
the Roman.interpretayion of Napupgl ;gw, Maing_wgs ;ympatheti¢‘wi;h their
préctical application of this concept. His disposition towards every aspect
of its modern appreciatiop, howéve?? was of a much mqre_hostilg character.
The fo};owing qﬁotgtion_not only links his ancient'gnd modern analyses, but
also forgsha@qws_hi; disenghantment with modern rationalism. Speaking of

the Roman 'Jus Naturale!, he said,



It is important too to observe that this model

system, unlike many of those which have mocked

men's hoves in later days, was not entirely the

product of immagination. It was never thought

of as founded on quite untested principles. The

notion was that it underlay existing law and must

be looked for through it. Its funcétions were in

short rémedial, not revolutionary or anarchical.

And this, unfortunately, is the exact point at

which the modern view of a Law of Nature has often

ceased to resemble the ancient.l2
Thus, although the idea of a Natural Law had retained its importance in
the history of thought, the more influential modern interpretation of that
thepry was something quite different from that possessed by the Romans.

Theorizing upon a natural state of man constituted a common fac~
tor among political writers in the 17th and 18th centuries. The object of
this analysis fell broadly ihto two categories: one, basically explanatory;
the other, mainly prescriptive. Out of the many writers suitably classified
under .such titles, Maine took the English contractualists, Hobbes and Locke,
as representative of the explanatory group; Rousseau, as the major figure
in the prescriptivé:sectipn.

Maine considered that the English writers had realized the true
nature of the problem involved in understahding jurisprudence and pblipical
society. They had recognised it as a questiqn_of appreciéting the evolu-
tion of contemporary concepts from their original source. But, rather than

enjoin in the labour of examining complex historical data, these writers

fell back ", . . on some ingendous conjecture which (plausibly interpreted)



will seem to reconcile everything. . ."13 The 'conjecture' to which
Maipe'wasreférring Gas_@he idgg pf é“pripitive State of Ngture - an
idea éerived,consciously or unconsciously, from Roman Law. Although
qubes and Locke diffqred on the_actugl ngture of the pre-social state
and the dgtgils regarding the SQQial_contrgct by which man took his
great step fqrward into civil society, they wers agreed that such an
aggpunt_was the only manner in which cognition of the totality of their
political experiencg was possible._

Rousseau's cqnqern_ﬁiﬁh the State_of_Natupe, however, was not

simpiy to faqilitate an'gn@grspanding_qf contemporary society, he felt

that it was an ideal to guide political action. The present eivilisation
representgd the deggneracy qf m;nkind and as_such ju;tified its own con-
demnation. It was the Christian thesis of the fall of man tfansformed
into the language of humanism: the !'Civitas Dei',lthe goa} of salyation,
ﬁecame an ideal to be realized as an earthly heaven - the goal of political
life. _ o

Even so, all these pg}ipipa;_writqrs, regardless of their dif-
farent purposes; concentrated thgir_;na}yseS' ‘on the primitive state of
mankind, rather_than gearqhing_fqr_the_presqriptioné or explgnations of
Natural Law among exigting'inst;tgtiong. Bagically, itlvag §til;.§he
Roman theory of f'natura! but, ". . ._phe thep;y_is, ;suit were, turned.

upside down. It is not the Law of Nature, but the State of Nature which
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is_pow the primary subject of contem.plation."l4 The concept of nature
provided_the mad ern world with both_a guide to actiop and an explanation
of the present, as it had done for the Romans; but now, much greater
praqisipn was asgribed to it and to this extent, the two positions had

little in common.
~ Now that some indication has been given of the modern function

performed by Natural Law, it is important that some reference be made to
the logipgl_status of the concept. It is of no littLe consequence to de-
termine whether Maine considered the idea to be a historical or a philo-
sophical truth,“ Indeed the whole value of his analysis rests upon the
status he attached to 'nature'. A prima facie examination of his position
wquld suggest a certain gmoupt of confusion at this point. Not only do
many of his statements appear inconsistent,_or_even pontpadicpqry;*bu@__
he readily confessed his difficulties in respect of determining the con-
tractualists' 1htentions. For example, Maine admitted the problem of
deciding the classification of the code of law which the Publicists derived
from the necessary qonditions of a State Qf Ngture.

In studying these writers, the great difficulty is

always to discover whether they are discussing law

or morality - whéther the state of international re-

lations they describe is actual or ideéal - whether

they lay down that which is, or that which, in their

opinion, ought to. be,15

But the most frank statement of Maine's difficulties in this field occur

not in Ancient Law but in Popular Government, when discussing Rousseau's
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Social Contract Theory. " He wrote:

The "Contract Social®", which sets forth the poli-
tical theory on which I am engaged, appears at

first sight to give a historical account of the
emergerice of mankind from a State of Nature. But
whether it is meant that mankind did emerge in this
way, whether the writer believes that only a hap-
pily circumstanced part of the human race had this
experience, or whether he thinks that Nature, a
beneficient legislatress, intended all men to have
it, but that hér objects were defeated, it is quite
impossible to say with any confidence.* The language
of Rousseau sometimes suggests that he meant his pic-
ture of early, social transformations to be regarded
as imaginary; but nevertheless the account given of-
them is so precise, detailed and lggically built up,
that it 'is quite inconceivable its'agthor should not
have intended to express realities.l

In_his_footpotg tq this passage, Mginq_suggesﬁgd_that the reason for
ngsseau's very g?egt_influépce upon modern thought was because his fol-
lowers_beligvgq ", . « his account of natural and of early politica; soc-
iety was literally true.” o B S

‘But though he saw that diffigulties were involved in this topic,
Mainefs ppsition wgs_copsistent tbroughou@: a proper gpp;eciat?onipfﬂhiﬁ
attitude resolves all the major anomalies. He felt that the new emphasis
upon_the originallstgte of man_in_yatural ng had been generate§ in.England,
first by Hobbes and continued in the work of John iockqﬂ_ The thesis of
a contractugl source of_law a§d chiepy_was'a partiqularly_attgacﬁive ar-

gument to use against the divine parentage of Imperative Law in an age when

# my italics
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phe'old order of community was crumbling away to reveal the individual
as the new unit of political and legal responsibility. Indeed, the new
theory prpvided a pecognition of the new order of society. In the place
of tpe_mgdiaeval_notiqn of hierarchy and station, of privilege and duty,
pf_Iamily and property; ;dgaslgppropriaﬁe to the rights and dutiss of
individual men had more appgal.

o iheESpqqulative theories of Hobbes and Locke provided an accept-
gPlg acqougtugf phe new'condiyions,_ But Maine sugggsted that, although
?hey were gonpeiv9§ as_é priori axplangpions, the theories were understood
to be invested with historicgl validity, As he said:

In another stage of thought, they would have been

satisfied to leave their theory in the condition

of an ingenious hypothesis or a convernient verbal

formula. But that was an age under the ‘dominion

of legal superstitions. The State of Nature had

béen talked about till it had ceased to be regarded

as paradoxical, and hence it sesmed easy to give a

fallacious reality and definiteness to the contract- -

ual origin of Law b{ insisting on the Social Compact

as hlstorlcal fact. _ o - _

Maine con81dered that thls exten51on of the theory had been an
error and it was an error which was not»confined_to England. Its 'most
systematic form! was to be found in Rousseau's Sggial_Coqtrgqt.‘ Possibly
the disposition of 18th century French thinkers to regard history simply
as - the illustration of certain generé; propositions, either assumed or

believed to be proved & priori, led Rousseau to accept more readily the
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Rousseau considgred tbe Social Compact to be a historical fact has

bgeq noted_in ﬁhe qgotation from Pppnlar_Governmentf He had, how-
ever, arrivgd_ap_th;s position in his first vork, Anciept Law. The
_ evidence_was'gartiqqlgr}y_c;ea;, for exa@ple, whep he noted Rousseau's
bel;ef tbat t__he" 'Y_ez_-acj.ty and goq_d_ i_‘gitt;‘_ of the a.gci_.t_ant._ l?ersi_ans- were
'traits of p?imitive innocence which have been gradually obliterated
" by civ1llsatlon' 18 ‘

Regardlng the logical position of the State of Nature, then,
Mgine saw the.thgory as balng }n_egsepgq'g ppl;osophica} account, but
that the_qirqgm;tapcgs‘of.thq_intgllqctual cl;mate had transformed it
intq a higtoripal_desc:iption? .Clearly, hqwgyer, @here can pe no doubt
that he was perfectly aware of the distinction between a hlstorical
theory, based upon emplrical data, and a logical or metaphysical theory,

which transcended actual events.,
MAINE'S ATTACK ON NATURAL LAW

‘Some time has been spent in an effort to clarify Maine's position
on this question, since it is of no little importance in | evaluating his
attack - on the prevalen@_thqo;iqs_9f_jgrispru§ence. If he had cpnsidered
the Social Contract theory as purely a philosophical account of the origin

and nature of society, then one might agree with Sir Ernest Barker that
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Maine's attack upon it, from a historical position, was to comitt'a serious
logical error.l? But it has been demonstrated that, although philo-
sophical in conception, some authors of the Social Compact believed

it %o be_historigéi;y true. Consequently, Maine was justified in attack-
;ng th?nthegig ig yhis fo;@ ;s“bging invglid, _By guggesting that society
had qriginatednpy men jqinipg_tqgether in a contractual agreement, a rela-
tively late legal development, the Natural Law theorists had committed an
errqrﬂwh?gh_M;ine found throughout the branches of social discourse, namely

reading history backwards.

These sketches of the plight of human beings in the
first ages of the world are effected by first sup-
posing mankind to be divested of a great part of the
circumstances by which they are now surrounded, and

by then assuming that, in the conditiéns thus imagined,
they wotild preserve the same sentiments and prejudices
by which they ‘are now actuated,—although, in fact,
these sentiments may have been created and engendered
by those very circumstanges of which, by the hypothesis,
they are to be stripped.

Maine bgligveq:thén, ﬁhat in its_mogt syspgnatic fornm, Natu;al
Law theory was widely accepted as a historical account of society. But he
glso recogn@sed_that it was nqﬁ he}d exclusively as such. In its non-hisor-
ic&i._igygrprgtgpion the spgctre_of_naﬁgre impedgd the reception of the
histor;cal method. The following quotation is but one of many to the same
effect. o o

But though the philosophy founded on the hypothesis

of a state of nature has fallen low inh general esteem, -

in so far as it is looked upon under its coarser and
more palpable aspects, it does not follow that in its
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subtler disguises it has lost plausibility, popu-
larity, or power. I believe, as I have said, that
it ‘is still the great antagonist of the Historical
Meéthod; and whenever (religicus objections dpart)
any mind is seen to resist or contemn that mode of
investigation, it will generally be found under the
influence of a prejudice or vicious bias traceabls
to conscious or unconscious reliance on a non-his-
toricy 3 natural, condition of society or the indi-
vidual.

_‘Under}ying this disposition, Maine recognised the philosophical

aésumptiqn 9?.Fheustat§ of Nature. His major historical criticism of the
theory wa;_c?pp;eﬁely_;neffeqtive againstlthis particulgr interpretation.
Thg prqsgntﬁtion gf eqpirical gvidenge_could nqvep_gggggg philosophical
understanding. Tppuog}y_manpe;.in_wbich_the_incgnveﬁiences in this sphere
pou}d be rgmoyed was by Qemonstrating, not the theory's invalidity, but its
ingppropriatenqss - ips irpelevgncg in the face of new empirical data. In
effect, Maine was_making the same distinction made by Willey that_". « s A
belief can be metaphysically 'true' (in the sense of 'coherent' or 'consis-.
tept') apd yet be empirically falge, that is, not in correspondence with
what we call a 'state of affairs',"zg

Once its 'emplrlcal fa151ty' had been shown and the true 'state
of affairs' regarding the- evolution of society had been made manifest, then
even the tagit acgeptach pf the ppilosophical gccognt_of the emergence of
society would be pptepable.'_It would be subjected po the same contempt
with which Maine dismissed the Natural Law discussion of the modern will,

when he saids
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Nobody, I imagine, would afféct'to maintain

such a doctrine, when orice it was ascertained

that all these characteristi¢s had their ori-

gins within historical'memory. o
Maine's attack upon Naﬁural Law whether accepted as a philosophical or
historical theory can be seen as pe:fgctly_justifiablg. He dismissed its
historica; pretensions wiyh historiqg} data, and its philosophical account
ofjsoqiety simply byldemonstrating_thaﬁ_it did not accord with the accepted
eyidenge“— its 1qgical truth'remained unimpaired, but as a meaningful ex-
planation, it was irrelevant. _
o _This long_and p;op;acted_gqalysis of Natural_Law mpst be seen
in_rglation to_the prevailing atm?sphere of the 19th century. It has be;n
shown that Maine's historical analysis of society was compatable with the
ratipnglism pf_the_Austin—Bentham géﬁool. But the mechanical account of
tbq“functiog;ng of_man'q §oqia1 institutions was felt by many to be inage-
qqa#e and,indeed,incomplete. The scientific heritage of Newton, although
§§i11 a_powerful force, hgd_prqvidgq a new rival} or perhaps more corrgctly,
had beqp“ex§ended to its_}ogical limits and givep the appearance of being
a new kind of gxplanatipn. Thelegpgfsis of inqui;y was still scientific,
but the pqsitivist me@hods of'the séiqnﬁigts had been introduced into a new
area of in&estigation. The new qrieqtation, best represented, perhaps by
Chérles Darwin, was towards gn_evolqtionary analysis. As we have seen,
there was no necessary conflict between-these two positions, nevertheless,

in many cases, the more comprehensive later standpoint tended to lie
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a more meaningful presentat.io_n of the o_ld exp]_.anations._ In addition to
u_nder_'standin__g how things worked, the important question was: why were
they of the particular form they exhibited? The answer expscted was not
1?9 be _in tt_xe _1_:=_mg_ugg_e or lfferminology__ _o_f the ulti_{nai?e qqestion of Being:
this age .qf matezjiali_sm_ was ‘not _seekipg_ the_ metaphysi_cal assurances of
the ._Scho}.ast:i@ tradition; the solution demanded was in terms of a scien-
tific histo_ry, the_ pre_senfcat;i.on of empirical t1_'t_1tl_r1._

3 .frhe ma:.n concern of .A_z;ci.eni_: I_.aw was ’Qq'pro_vide such an empirical
dqsc;ipti_o_n_ 9? t.he_ g_row'bh of_ n_mdern qivilisation. The Historical Method
was offered as a'new:and satisfactory mode of social investigation. But.;
as it has been shown, Maine believed that the theory of Natural Law re-

: maingd an obstg_cle to this partic}ilgr m_qthod: hence; his sustained attack.
But as tl‘Ie theoxjy__of_ Natl_J.ra.]_. Law _hgq peri_‘ormed two fur_xcti_ons in the history
of ideas, the Provision of a meaningful account of society and the found-
ation pf a certain kind of politic_:a_.l _actiy_ity,_ Mai_r;e f_ound it necessary to

fill the vacuum he had created with two explanations of his own.
MATNE'S HISTORICAL METHOD

The new account of society will be dealt with first since this

was Maine's primary objective in Ancient Law. The actual substance contained
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in tha-explangyion_may best be retained for consideration in detail
ip the fo};qwing.cpapterf_ At this junctgre, it will be sgfficient to
consider some of the_@@aas surrounding the Historical Method. To at-
tempt to undgrstgndiﬁociety as the realization of a particular prin-
?iple!.such as {nature'.opn'utiliﬁy', was qf litt;e valug'in accounting
for all the gpgmalie§ which_modgrp communities exhibited. Only one mode
of appreqiation could give sufficient reasons for a}l the peculiarities
of a system - and that was by the Historical Method. Maine's comment
on phe Roman classification gf prope?ty into {Rac.Mancipi' and 'Rec Nec
Mancipi' is indicativg of his position in relétion to non-historical ex-
planations of society. He said:

The lawyers of all systems have spared no pains

in striving to refer these classifications to

some intelligible principle; but the reasons of

the severance mist ever be’vainly sought for in

the philosophy of law: they belong not to its

philosophyﬂbup to it;_his#ory.z% o o S

This fgilure_to utilise the Historical Method is sufficient in
itself tolgxplain_thg_inadequacies o? cqntqmporary;jurisprudence. No? to
take account of the character of lgv, as it @ade_its first appearance, was
a mistake ", , .”;ﬁalpgoqs to the error of one who, in investigating the
;gws_gf_the mgterial universe, ;hoqlq commencg_by gontemplating the exist-
ing physicélwworld as a_whqlg, instead of beginning with the particles which

are its simplest ingrediehts."25 Certainly Maine saw no reason why such
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a 'sclentific ;olécisq'_ghqgld be tolerated in jurisprudence any;
more thap_in the_qthgr areas of thpught. A knowlque of histogy

was, in fagt, particular;y useful for an upderstandipg of juris-
prngncq?{sinqeuyhe early nature of jural cqncepﬁions cont;ineq,po-
tentigl}y{ all thg_forms_in_whiqh iaw sqbsequently esﬁab;ished itself.
This was made_part;cularly clear in Maine's address to the University
-Qf_Qalgutpa,_whgp he assessed the impact of scientific method in the
study of history.

In regard to the influence of the new methods on
History, the ohly observation I will make is that
their effect has been to change, so to speak, its
perspective. Many portions of it which had but

small apparent value are exhalted into high esteem,
just as a stone may be of greater interest to a
geologist than a mountain, a weed than a flower to

a botanist, a fibre than a whole organism to a
physiologist, because they place beyond question

a natural law or illustrate it with extraordinary
clearnéss. One unquestionable effect of the ten-
dency to regard history as a science of observation
is to add greatly to the value of ancient, as com-
pared with modernh history, and not only to that of-
the wonderfully-prec¢iserhistorycof-Greccé~and Rome,
but to that of the sémi-poetical history of ancient
India. Ancient history has for scientific purposes
the great advantage over modern, that it is incom~
parably simpler - simpler becausé younger. The actions
of meri, their motives and the movement of society are
all infinitely less compléx than in ‘the modern world,
and better fitted, therefore, to serve as materials
for a first generalisationa26

~ Maine's investigations were.then, of an Aristotelian character.
But, Although he makes continual reference to the importance of primitive

concepts in relation to modern thought, he cannot be accused of thinking
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ﬁhgt phe_mgtiyes_which gengyaﬁgd_ce{ta;q practices agd ideas necessarily
have a clo;e_cqnnqctiqn_with those which sustain them in the present.

+ » o the warning can never be too often répeatéd,

that the grand source of mistdke in questions of

jurispradence is the impression that those reasons

which actuate us at the present momernt, in the main-

tenance of an existing institution have necessarily

anything in common with the sentiment in which the

institution originated 27

Ma;ne's higtorica;_me;hod”of_agalysis was firqu rooted in
'empiricism!. _Geperali;étiqns_gpd laws of development must be provoked
?y the nature of the evidence glqne._-Ioo often, he felt history was ap—
proapheQ with some gotion indqunden@ of_the histopical material - such
as, a theory_of progress or evolgtiop - which was then used to determine
the selection_of_apﬁrop;iatg 'factsi, He, himself, made few dogmatic
assertions gegardigg lgws of‘socieyy; tpgre 90ul§ be no_§elf-confident
assertions about inevitgbility ;n the historicist_mapner. Instead he was
content to observe and classify. In this way, developmental laws could '
be discerned but.they tended to pe of a very ;ow 1eve} of generalisation,
for 9x§mplea his thesis of the growth of early law from judgements to
qp@ifigatiqn gnd h%s'famous gengra;isation_regafding the movemen£ of society
from status to contract. But, as fqr_theprie§ of the ineyitability of pro-
gress, Maine saw_no_evidence_ﬁp'support such claims. Rather, he saw pro-
gress as something o: an'enigma; thg_ngrmal cop@iﬁiqn of mankind being one
of abjgct_stgtiqnariness,nllt is_thgs_with a careful, detailed scrutiny of

the historicai material that Maine suggests an understanding of the present

world may be achieved.
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MAINE'S POLITICAL IMPLICATIONS
Thg apprgaqh'to political activity may now be outlined.

Although Maine does not develop the political implication of his

argument to_the full in Ancient Law, there is a great deal of evi-

dence to suggest that the themes taken up in Popular Government had
a;ready-occurred'to him, Despite the suggestion of some writers that
there is a significant break in continuity between Ancient Law and Pop-

ular'Governneht that one axhibits a confident liberal thesis; the

other, a frightened reactionary theme, the two books may be seen as
formlng a goherent"..who;l.ef In_effect,_phey”are"bpth_responses to the
breakdown in the theory of Natural Law. The political ideas expressed
in.Apcienk_Law, therefore, gggg_be examined if the full ramifications .
of his criticism of_social thgories base@_on ;nature' are to be traced.
For the most part, however, the v;ew§ expounded simply reflect the hosf
tile criticism of modern_rationalism, and ip partipular of Hatural_Law,
which have been noted abgve,.agd fail tpldevelop his own position in re-
gard to the nature of political activity.

To fully appreciate Maine's fears in respect of political change,
it is important to rscognise the great role played by ideas in the -history:
of mankind. He believed that there was a close_interplay of cause and

effect between society and ideas and vice versa.
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Whilst 'ideas' were certainly the product of historical cir-
cumstances, being generated by the demands met by a progressive sociéty;
they could have eithqr a beneficial or disastrous.. influence on civili-
sation. The early influence .of the Law of Nature had certainly been
favourable - it could almost be claimed as.the main impetus of all pro-
gressive societies. By keeping the ideal of 'simplicity and harmony!
before the minds of the jurists, it enabled sociefy to escape from the
trammels of ancient law and proceed along the path of progress. ‘Such is
the importance Maine attached to Natural Law thgt he said, ". . . it is not
easy to say what turn the history_of thought, apd therefore, of the human
race, would have taken, if the belief in a law natural had not become uni-
versal in the ancient worldr"%§; References to this relationship between
thought and action are very numerous. For example, in discussing Roman
Equity (which was the Roman instrument for realizing-the ordinances of
nature), he claimed: ", . . Xt is thg root Qf §eyeral conceptions which
have exercised profound influence on human thought, and through human
thought have seriously affected the destinies of mankind."z? One of these
conceptions was éertainly the recognition of the individual. _In fact,
Maine claimed that the greatest function of Natural Law was ". . . in

enfranchising the individual from the authority of archaic society."30
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In a similarveinghe stressed the vital role which the 'fiction' of
éonsanguinity p}aygd in fostering the growth of.:amily groups into
cghgsive sociqties. "The conclus;op then which is sugggsted by the
gvidggqe ig, not that_all eérly ;ocigties were formed by descent from
the same ancestor, but that all of them which had any permanance or
solidity either were so descended or assumed* that they wére."Bl And
as a final example, in'discussihg Rpmgn.conveyance, Maine suggested
that it was a proceeding to which ". . . we may unhesitatingly assign
thg parentage of two great institutions without-which modern society
can s;arcely be supposed capable of holding together, the Contract and
the Wil1n32

_ But besides this favourable influence in reléasing the progress
of'soqiety, i@eas.could also_prevgnt gll bgp limited phange: ;uch an
occurrence, as notgd in theldiscussion of tbe“cpdes, had happened in Hindoo
soqiety.”_Sgpar§tition_andreligious dogmas had prevented the gradual ameli-
oration of tlie legal system. Certaih changes had been made, but there had
been no experignqg qf prpg;egs._uihis_Maipg yqlievgq, was the condition of
all but a fgw_socieyieg - sta@iopary apd quhgnging.

It was_w?ty pgferenqe”to_this d;ngrops aspect of thought that

Maine was goncernéd'withlthe modern“interpreﬁation of Natural Law. He

felt that the danger stemmed from the moderns losing the key to the ori-

# my italiecs
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ginglhﬁgmap appregiation of thé cqnqepﬁ. Thg_Roman jurists, it has
been_sgggqsted;_had_attgmpted tg_rea}ize their idealg by rectifying
the anomal;eslin existing institutions and practices. Rousseau and
his disciples determined their activities by the exclusive contem-
plation of an ideal, non-historic state of nature.

_ The danger with Rousseau's interpretation lay in his atti-
tude towar@s chgngg,__By ignoring the realities of existing conditions -
for Maine thﬁ esseq@ial ropts qf a_meaningful apprqach to reform - there
was a clear tendency for prescriptive state of nature theories to become
phe source gf_reyplutiopany Fhought: _?he traditional_yalues and beliefs
qf_soq;ety were yyreﬁtgped_by_the pursuit of-an ideological utopia and the
consgquenceg_of the;r downfall, Maine saw as including a return to a con-
dition of savage_barbarity.l S _ _

uMaing knew that in the higher intellectual qircles the whole
ig;a of the State of Nayu;e.had_been_reqognisgd for its true worth and
phat_spgcu}at;qn_wag now”nqt about the.validity_of the theopy, but about
how such an error gpu}d have hgd such'g peryasive influencef .But its
force was not yet spent: its retention by looser thinkers continued to
impgdg thé_accgppenqe_qf the Hist@rical Mg@hod. In conjunction with cer-
tain social and po;itical tendgncies{ it_qoppinued tp be a powerful fqrce
in popular political‘movgmgqtgi It was at thig_lower intellectual level

that such ideas, by beeemifig part of the general body of thought could
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exept_g_mps@ subversive ipflugnce. The impact of ideas had rarely
been direct. Rgthgr, hints and impressions, infused into the mental
atmpsphgre of_an ag?,-wgpe_thq dgtermining factors of'civilisation.
?hey_shapgd_ﬁhe_very_framgwork of the articulate mind. Exhibiting
g_sqciglggicgl“view of law, Maine believed that the well-being of a
nprmgl, progressive qocigty depended upon the rapidity with which
the gap betweep its mental progress and social organisation was closed.
But in a society corrupted by the theories of Rousseau, the attempts to
rgalize these ideas qou;d jeopardize the whole fgture progress of that
society by destrqy%gg the Qxisting social fabric.

Fears pega:ding_tha danggrs ;nheregp in the rationalist ap-
proach to”po;itics, gpd_con@gmpt for their e;p}anation of society, thus
provide the_context withip which the more detailed analysis of Maine's

own position ecan be developed.
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CHAPTER THREE
THE PATRIARCHAL THEORY

THE DIRECTION OF MAINE'S INVESTIGATIONS

. Im the first five chapters of Agg;gnt Law, Maine prepared
the ground for the reception of & naw approach to the study of society.
The Test of the work was concerned with en exaninatdon of early Ronan
law in relation to this. He was to employ this method of analysis in
each of his qther_;qggl“prqat;ses, primmihg ang_gkpandiqg the ideas sug-
 gested in hig original work by reference to other systess of prinitive
law. To construct an adequate framework for widerstanding his conception
of early law and socie@y, phpreforei_;t is necessary to take into account
the whole system of his 1ega1 thought.

‘Maine elalmed that the historical analysis of law revealed
certain epochs which marked the beginnlng of distlnct tralns of legal
ideas and distinct cqurges_pf pracylce. _Sucb”perlods often introduced
new and modified ideas which subsqquen#ly”became_of great importance.

He sgggested the following as major example; of Phis kipg of occurrence:
the adoption of Natural Law in Roman legal theory; the influence enjoyed
by Canon Law in the mediaeval world; and the formation of the feudal

structure of society. Each of these offered a new understanding of law
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based on principles quite independent of the estgblished ones, Al-
though no single idea has come to permeate every aspect of the modern
structure of law, some have proved dominant in specific branches. To
comprehend the contemporary complex of law completely, it is then neces-
sary to trace the growth of law from its origin, noting its various trans-
ﬁnbations under the impact of new ideas. The original source of all legal
ideas, Maine believed, was the patriarchal family, and it was with this

institution that he'commenced his analysis,
THE NATURE OF THE PATRIARCHAL THEORY.

Recognition of the evidence for the early existence of the
patriarchal family, Maine was gnxious to stress, was not new but had a
very old and respected lineage. Its_first expression had been given in
the laws and history of the ancient Hebrews. Evidence also existed in
the writings of classical Greece: both Plato and Aristotls, iﬁ wiiting
of contemporary barbaric societies, had provided valuable information of
the patriarchal structure., Also, if the Homeric myths of cyclopean
families are taken as representations of non-Greek sociseties, as Maine
suggested they might, then here too was further corrobarative evidence.

With the gradual breakdown of family orientated association in
the progressive civilisations, the patriarchal understanding of society

fell into desuetude and was replaced by natural law explanations. The
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jbhe_ory was ;jet_a.ingd only_in.‘r_eligious_tfegchings vrhe:x'e it remained an
integral Ipa.t"i_'. of the do_ct_ri_na. Its associatior_x with relig';on, however,
did_ litj.ffle_.f_.q secure its widespzjead acceptance, It was eschewed in the
_sc_:epticg.l atmosphere ._of ‘the 18_th century, being considered in serious
_academ_ic circles as :_I.itt;.e_ more than a the_olo_gical myth, and on a more
pppqla.r .Z_Leye]_., ch_ause qf iﬁs §emi§i<_:_ _oyigins. _Th_e pa.ti'iarchal theory,
_t_h__gn » Was aba.ndgnec_l by__the _1_9th_cent1u'_y.' Yet Maine fopnd that it alone
p_xjovi_.@d the key to a scientific understanding of early law, his investi-
gati_.on;_ showing gignifica.nt evide_nce ‘supporting tl_li_s _esser_ltially scrip-
turafl_'t.hesis. Indee_t_i, by using the accounts of contemporary observers,
primit.ivg recor_ds ’ and_the_ ancient;_l_l.aws of societies belongix_xg exclusively
to the Indo-European stock, he amassed such a quantity of favourable
material that it was difficult.to lay down that any particular society
had ngt_',, at one time, been organised on the pattern of a patriarchal com-
manity. | . - . : ..

3 _ B_efor_e qxa_mj.ning t_he_ Pa.t?ia.r_qhg} Theory, the log:_lcgl status
it enqu_ed_‘m_st first be determined. In_approa_qhir;g his gbject of relating
the ea.rli_qst ideas of ma.qk_ind _to their mo_der.n. e_quija.ler_xts__,'Ma.j.ne fopm_i hime
self congronted by the barriers to an historical understanding which the
na_tura.l_]_.aw t.heor:_lgs preg_ent_ed. His_ _i_‘irst task_in M_Laﬁ had been to
expose the inadequacigs o_f gu_chl exp_l_g.nati_ons, sut_)st_itutihg in their p]_.ace

the claims of the Patriarchal Theory. This, he suggested, in contrast to
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the other gcqpunps, might bq consideped "a regl historical_theory that

is a theory giving an_account upon ?ational evidence of primitive or very
ancient social order".l_ Maing recognised that all theories regarding the
original. formation . of " civil society were to a dggree conjectural in
that they went beypnq the evidence. Eut the patriarchal exposition most
closely accorded with the ;ppa;gnt factg, although no actual working sys-
tem_of.patria;chaligp was kppwn, ﬁhilsy admitting that he could not hope

to gain results which "ip'poiny‘o? ;nterest or trustworthinqss, are to be
p}aqu.op.a 1qu} with those which for example have Begn accomplished in
CompapabivedEhi;g;ogy?"z he claimed that in its own way the evidence for
believing_al; early society to bg patrigrchal in character was ", . . very
much of the same ggggf and strenéth as that which convinces the pomparative
ppilo;ogist that a ngmbgr_of words in diffqrent Aryan languages had a.common
ancespral mothg? t_.c_mgue."3 In essence theq, thq Patriarchal Theory may be
rqgarded as a historical mean s of providing a framework within which a social
system of a particular type copld be describgd ;nd comprehended.

Confident that th? Historical Method had_proved fruitful in the
anal&sis of early Roman Law, Maine extended his enquiries to other sources
of the IndoéEuropeap culture. This led to an intensive examination of the
Brehon Laws of Ireland and the Hindoo Codes, bﬁt also with some reference

to Greek, Russian, Teutonic and Slavonian sources. He developed a system

* my italics



of cross reference, enabllng points only suggestad in one system to be
clarified by_referenee to explicit characteristics of a society at a
different period of growth. For example, the mvstery surrounding the
origin of the Roman concept of'Equity? wh;ch was to play'such a vital
role in shaping civilisation, was resolved by comparison with. theé. develop-
ment of Hindoo Law in this field. Mai ne eonsidered that comparison re-
vealed the emergence of Equity as the means of determining the questions
of inheritance upon the dissolutions of the practice of ancestor worship
which had formerly_regulated the“devolution?_ )
 More ‘than thls, however, because of the survival in India of
a relatlvely primitive society, Maine believed that the hlstorical and
comparative methods of analysis could actually be compounded. He said:
| « « o when we gain something like an adequate idea

of ‘the vastness and variety of the phenomena of hu-

man society, when in particular we have learned not

to exclude from our view of the earth and man those

great and unexplored rggions which we vaguely term

the East, we find it to be not wholly a conceit or

a paradox to say that the distinction between the

Present and the Past disappears. Sometimes the Past

is the Present; much more often it is removed from

it by varying distances, which, however4 cannot be
estimated or expressed chronologically.

Recognition of this facy brought the_maq;fold edvantage'of actual obser-
vation to the study of man's early social life; 'Factors which had never
. been recorded, although exerting a great influence upon the character of

society, could be gleaned from contemporary 'survivals' and used to aid
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the_historica; analysis of various cultures. This was by no means
reading the_present into the'past, but simply_qsing obse;vation to
indicate fruitful_areas of inquiry in purely historical investigations.
Throughput these spudies, the Patriarchal Theory proved invaluable
as a tool_of anaLysis; for the various sogietigs ofnthe Aryan race seemed
to exhibit_a common p;triarchal structure. Bubt Maine's'object in these
gtudiqs_must_pot be misconstrged;_hg was not simply postulating a hypothesis
and then seeking to test his theory. To suggest, as J.H. Morgan doss in
his introduction to Ancient Law that an attempt to substantiate the Patri-
archal_Theory was "thg ceptral fgature of Maine's speculations" and that
even "the topics of the other chapters are largely selected with a view to
supplying confirmation of the theory"ﬁ,is quite misleading. Not only does
this conflict with Maine's professed in@ent, but since the chapters on Con-
tract, Delict and Crime have little concern with supporting that theory,
there seems to be no ;pparent reason for Maine to have dealt with them.
Mqrgan_himself recognised this deficiency in his interpretation, when he
confessed that "the chapter on_Coptract, although i£ contains some of Maine's
most suggestive writing, and the ghgpper on Delict and Crims, have a less
direct bearing on the main thesis. . ."6 Contrary to Morgan's position
that @be chapter topics were depermined by_the need to verify the Patriarchal
Theory, it would seem highly likely that they would have been just the same

without this programme. If Maine was to determine the nature of primitive
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concepts of law, then, quite obvious;y, he had to examine each of the
major Branches of law in turn, and-this alone accounts for the form

which his book displays., But this is not to suggest_that the Patriarchal
_Thgory did not provide Maine with his basic framework of analysis. Per-
haps_an analogy regardihg'the nature qf ploughing will clarify this im-
portant point. The object of ploughing is to prepare the earth for cul-
tivation, it is notgan attempt, in nofmal circumstances, to demonstrate
the quality of the plough itself. But, clearly, the fact that the object - -
is not to 'prove! the plough in no way detracts from its importance, pro-
vided it performs its function adeduately, If it does the job well, then
one might conclude that it is8 a good plougp; but this would be determined
solely by its utility in securing ones real purpose. Sp with the Pgtri-
archal Theory, it was fundamental to Maine's task of relating Primitive
and modern ideas. Because it was able tq 50 explain phenomena, it was in .

a way confirmed, but this was almost coincidental to llaine's major purpose.

THE ORIGIN, CHARACTER AND EVOLUTION OF SOC;ETY

A full understanding of the Patriarchal Theory may best be secured
by discussing it within three broad categories: firstly, as an account of
the origin of civilisociety; segon?ly,aas an exPlanation of the character
of primitive or very ancieﬁt social order; and thipdly,_as an illumination
of the process of gradual dissolution which some primitive societies have

undergone.
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In Ancient Law Maine was primarily concerned with the second
function of the Patriarchal Theory, namely, as an instrument for under-
standing the early institutions of man in society. As he said in Early

Law'épd Custom, ﬁ;t was not part of my object to determine the absolute

origin;of society.ﬂ?l But, he did suggest that the_evidence seemed to show
that the mosﬁuraﬁional accqunt pf_thg origin of society was to assume that
the ﬁamilyiainstegd_of fragmen@ing when the ghil¢ren became o0ld enough to
fpgm sepa?atg groups 9? thei?_own,_which ig the prgctice in the modern
wqr}q,‘hel§ together and expanded into a larger kinship association. To
which he added: |

o o oif we consider the weight of the argument and
evidence to be in favour of the commencement of hu=

man society in Patriarchal (or Cyclopean) families,

we shall think it not incredible but highly probable
that certain  commnities which have survived to his:. -~
torical times have grown without interruption out of
their original condition. "In most of the Greek -

states and in Rome," I wrote in Ancient Law (128),

"there long remained the vestiges of an ascending ser-
ias of groups out of which the State was at first con-
stituted. The Family, House, and Tribe of the Romans
may be taken as the type of them, and they are so de-
scribed to us that we can scarcely help conceiving them
as a series of concentric circles which have expanded
from the same point. The elementary group is the Family,
“connected by common subjection to the highest male
dascendant. The aggreégation of Families ‘forms the Gens
or House. The aggregation of Houses makes.the 'Tribe. -
The aggregatlon of Tribes constltutes the Commonwealth."8

Although Maine felt that kinship could, in this way, be seen as

the prime mover in the formation of society, he recognised that in Ancient
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Law the theory had been left incomplete. Indeed, it was the fundamental
questioh.whigh“hsmainsd'hnshswersq, ths guestion_as tojﬂ. « « what were
ths hotives.which sriginaily phsmptsq men_to_hqld tpgsther in the_family
hhiqh?ﬁ But_to_such a qusstioh Msins hslieyed thhisprudence; unassisted
by other‘scisnces, is not competent to give a heply."9 Clearly this left

the thesis 'in a somewhat unsatisfactory position. But in a later work

(Early Law. and Custom),_Maine_waswsble'ts_realize his anticipation of help
from the other sciences. Ts“rssolve_ths problem,_he called upon ths sup-
port of "the greatest name in the science. of our day" namely that of
Charles Darwin. His investigations, Maine gbserved, had led him to adopt

a view of early man 1nd1stinguishable from the patriarchal model. Not only
did Darw1n suggest that promiscuous 1ntercourse, in a state of nature was
ﬁsgtremsly improbable"“and Mo o e that primevai msn_aboriginally lived in
smali cqmmhnitiss, eschlwith as many wives as he could support or obtain_,"lo
but he sddsd thst_sertain_psyshologicsl drives could account for the cohesion
of the fsmiiy unit.”_The_majsr_instihcts invplvedhwsfe those common to the
higher ahimais§~ sexhai jea;°g§¥3 snd ths_bssis expression of paternal care.
Similar conclusions had been achieved by cshtihehtsl enquirers into early
sscisty?_psrtishiariynpetournesu shd_Le Bon, hoth of whom had_the advantage
of biological training. Consequently, Maine felt & certain justification
in claiming that ". . . ssxhai ;salousxiihdulged.throhgh power might serve

as a definition of the Patriarchal Family."11 These psychological forces
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then,:are at the foun@ation of manfs eptry ipto civii society; but,
once the association had gained any recognition, they were reinforced
by. iaw,_custom and_rgligign, particu;arly that of anpestor-wqrship.

Nevqrtheless? the Pgtriﬁrghgl Theory hgid no monopoly in
accgunying for the origin of inil society.‘ Ever since its restate-
ment by Maine_in_1861!_ip:hgd.bggn subjected to heavy_criﬁicism by
@Wp_oﬁhe?_pionee?“apthrqpologigﬁs_Mqrggn_apd MqLennan. Theseltwo
writérs offe?ed_theoriqs, albei@ conflicting_Qﬁes,“ba§ed-on the matri-
apqpal model._ These explanations had been prompted by the study of
contemporary_savagq.commngities in.quth America and Agstralia. _Their
accounts of the foymulétiqn of society complgteiy revised ' the picture
presented by Mgip§.~ They belieyqq_ﬁhat-originally primiﬁive man had
been associatedlin ugorganised promisqu&us hordes, from which,_after a
sgries_of_develqpmgntal stages,_the”paﬁriarchal family emerged. This
clash between the two systems, regarding the formation of society, was
fundgmgntal and had repercussions .on the appreéiation of early society
itself.. _ _

- To refute the applicability of Maine's thesis, Morgan and
McLennan produced material for whicb‘the Pgtriérchai Theory failed to
account. There certainly was some archeological evidence and patterns
of social orggnisatign ayppg_prim;tiyg man, regarding whiqh Mgiqe sug-
gested_it would Pe g;atuitogs_tq aségme that phey_had evqr_equpiegced

a period of patriarchal organisation. But this did not mean that he was
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prgpgred to relinquigh his thepry in fgvour of those of his rivals, he
was simply recogrising its limitapions._ In actual fact, the conflict
bgtween §h§ pg@rigrqhg;_aqd itg riva; thesis was; to some degree, unreal.
Maine, at_lggst;‘had limited his exp}anation to a particular group, the
Indo-European civilisation, whilst Morgan and McLennan were making over-
cgnfident gqnerglisations fpom t9tally different races. The conflict,
then, resulted from the false position in which the matriarchal theorists
hadlplaced_thegsqlves. As Maine said:

« o o while the Patriarchal Theory and the counter-

theory of which I have been speaking each explain

reasonably well a certain number of ancient social

phenomena, both are open to considerable objection

as universal pheqries of phe'genesis of society.

Now in attempting to demonstrate the respective merits and de~-
merits of the patriarchal and mgtriarchgl theories, Maine drew together
all the significant poinﬁs of disdussioq, providing important insights intq
his_understanding of the cqhesive factors in the family structure. The
first point which he stressed was that the patriarchal family was based
qn_the concept of power -_the notiqn of'the_strong man. Indeed,'strength
alone, obviously an important factor in savage society, was recognised as
the foundation_of kinship ?qlatiqnst Adopted gembers, sometimes not even
of the same race or religiqn, were absorbed into'yhe fanily as bloqq.re-
1atipn$, and becamq totally indistinguishabls frqm true kin, sharing all

their privileges and responsibilities, even the assumption of a common
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ancestor. Maine was able to illustrate this -procedure from his experi-
epces.in India wherq k;pship was still formed by merely subjecting éneself
to the head of a family, _
Maine's second claim was. that the Patriarchal Theory, as we have
seen, recognised thg importance of sexua} jealousy as a cohgsive element
in family relations. This, together with the third factor of the paternal
instinct, not only suggeqtad_that the family structure_ﬁould be more. likely
to emerge than that of the horde, but also determined that it would prﬁbably
take_the rigid, complex patriarchal structure, rather than its looser modern
form. |
-He believed that these three forces, so fundamental to man's
nature, although cqmpletely neglected in the work of Morggn and McLennan,
were ab;e_tq accognt for more yhan the origin_of society. They also ex-
plainqd why thosg.communities, which_had lapsed under abnormal circumstances
from the patriarchal system, were able to recover their original stfucture.
Refﬁsing to become embroiled in the-great controversy between
Morgan and HcLennan_regarding the yariogs stages through which_sqciety had
passed when:movipg from a matriarchal to a patriarchal structure, Maine
cautiously_obsgrved.that:
o + o there is nothing in the recorded history of
society to justify the belief that, during that-vast
chapter of its growth which is wholly unwritten, the
same transformations of social constitution succeeded

one another everywhere, iihiformly if not simultane-
ously. A strong force lying deep in human nature and
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never at rest, might no doubt in the long run produce

an uniform result, in spite of the vast varieties of

of circumstance accompanying the stern struggle for

existence, but it is in the highest degree incredible

that the action of this force would be uniform from

- beginning to end.l3

Not only does this indicate why Maine refused to take issue .with his
oqunentg on thig point, it throws light upon the character of his own
.argument. It emphasiges that he regarded consonance with the evidence
tq be of prime impor@ance in“gaking generalisapions; and that within a
movement , achievement of identical goals did not necessarily mean identi-

cal evolution. As he was to show, the role of imitation was of some

moment in this context. ‘Maine concluded, then, that whilst not purporting

to give an account of_allﬂspcigties,_thg Patriarcpalliheory offered a more
coherent gxplapatipn of Indo-Eu;ppeap evidence reggrdihg the formation of
society than'did the later matriarchal expositions. _ |

But althoggh the function of expiaining how society must have
been formgd_was of great significancg, since it influenced the structure
of ear;y civilisation, Maine's principal concern was to concentrate almgst
exclusively on cqmpfehending the nature of early communities themselves.
- Here, the realm of conjecture_hgd been left behind? and evidence abounded
for making_gengralisations regarding the 'history of the institutions of
civilised men!.

The larger political units of the tribe and the nati&n were

originally extensions of the patriarchal family. When a .specific geo—
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graphic area was permanently sqttled, however, the kinship basis of
association tended to be replaced by the concept of 'territorial sov-
ereigpty'. This was the idea that membership of society was determined
by man's rglationship to a particular land and its institutions rather
than to its inhabitants.l But even so, the patriarchal family, and the
lapger aggregation, the village community, retained their Identity and
importance in society. He illustrated the movement using the terms of
an ancient Indign_pgetesglin the following way:

The poetess -~ for the lines are attributed to a
woman - compares the invasion to the flowing of’
the juice of the sugar-cane over a flat siurface.
("Mirasi Papers', p. 233) The juice crystal-
lises, and the crystals are the various village
commnities.l% '

Thus, whether_in its fully_developed_fprm_of_the kinship tribe, or even

at the later stage of a society bésed,on land ownership, the family unit

provided the foundapiop of social activity in all its aspects.
Dgscribing the patriarchal_family, M;ine wrote:

The eldest male parerit = the eldest ascendant is
absolutely supreme in his household.. His dominion
extends to life and death, and is as unqualified
over his children and their houses as over his
slaves; indeed the relations of sonship and serf-
dom appear to differ in little beyond the higher
capacity which the child in blood possesses of °
becoming one ‘day the head of the family himself.
The flocks and herds of the children are the flocks
and herds of the father, and the possessions of the.

" parent, which he holds in a representative rather
than a proprietary character, are equally divided
at his death among his descendants in the first
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degree, the eldest son sometimes receiving a double

share under the name of birthright, but more gen-

erally endowsd with no heredltany advantage beyond

an honorary precedence.15

In this tightly drawn, despotic, family unit, the individual,
the foundation of modern society, was unknown. Each person possessed
his identity as part of the family group. Recognising this fact, Maine
stressed that: e must be Prepared to find in ancient law all the con-
sequences of this difference."l6 |

On a general plane, the structure of early law could easily be
accounted for on the patriarchal model. The main function of law was Seen
as regulating the relatigns among thg various family groups in society.
This explains two_points. In the first place, why cqrtain greas_of prim-
itive law ére so poorly covered,_for example{ the Law_of Persons. The
subjects dealt with in this branch of law were treated as pgreLy family
matters and copsequently the sele concern of the jurisdictipn of the eldest
male ascendant. Public law had no place within this domain. In the secord
pl;ce, it accounts for the great detail and complexity of such areas of
la% which were dealt with in early legal practices since, in effect, law
was orgénising the relﬁtionships of sovereign communities. Just as with
modern International Law, primitive law recognised the sanctity of the
" internal affairs of its constituent. legal units, whilst providing all the

ceremony and niceties required in transactions between such sovereign bodies.
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‘The patriarchal structure of society, then, determined the character of
almost all the branches of early law. Because Maine had secured this
key to legal understanding, ﬁis account opened the door to an interpret-
ation radically different fromfthose thinkers who had conceived primitive
law in terms of the individual. Clearly, it would be inappropriate and
unrewarding simply to reiterate all the ramifications of Maine's dis-
coveries, but the major points must be noted. |

Perhaps one of the most significant features of patriarchal
society was the nature of property ownership. Property was not held
severally, but in common by the whole family. This primitive communism
extended_not only to_lapded.property, whiqh was bqth qultivgted and en;_
joyed communally; but also to_the particular coptriputions of indiyidual '
members of the family, special skills, gratuitous discoveries and plupder.
All were shared, therg was no idea of equusive_ip@iyidug} possession.
Even the patriarch's ownership of the family wealth was of a representative
rather than a personal form.

This communal ownership of possessions placed obstacles in the
path.of property transference; hence, the almost complete absence of a
law of conveyance or contract. Transactions were difficult and highly
complicated, not merely because thgy involveq_cémplex structure; like
sovereign'states, but because the wishes of all the co-owners had to be

respected. In some instances, certain portions of the family property
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were completely inalienable in that they formed parﬁ of the essential
asseté of that commpnitj and its descendants.

The absénce of testamenta;y succession from ancient law was
also a result of communal ownership. As property belonged to the family,
which could be considered as.-far as the law was involved as a metaphy-
sical entity, the death of one of the members, even the patriarch, was
of no“conseqﬁence to the legal position of the propertj. Haine suggested,
in effect, that the family bore the same relation to its members as did
a company_to its directors, and just in the same way that the death of the
company chairmaq had no repgrcgss;ons upon thehagse§§_hglq by_thq corpor-
atiog, neither did thg death of the patriarch have any legal significance.
In both cases, a new head was se}ected:whq assumed all the responsibilities
of that position and was legally indistinguishable frog its former occupant.
It followed from the fact that the 'family' owned the property, that no
concept of determining the distribution of possessions_gfter death could
be conceived, since no physical peréon owned any wealth.

It has already been remarked upon tpat originally, the remaining
major branch of civil iaw, the Law of Persons, was ill-dé@ined. It event-
ually emerged with the disintergration pf fhe patriarchal structure, but
~ not without the featurgs as to its origin remaining with it. Maine was of
the opinion that ". . .the Family, as held together by the Patria Potestas,

is the nidus out of which the entire Law of Persons has germinated."l7
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Public 1gw simply assumed ﬁhe functions which had in the past been
perfofmed by the patriarch.

The major branches of law have now been correlated with the
patriarchal structure of society, but Maine's own summary of the con-
nexion is worthy of note.

It should be recollected that the comparative
barreness of civil law in archaic collections

is consistent with those other characteristics

of ancient jurisprudencé which have been dis-
cussed in this treatise. Nine-tenths of the
civil part of the law practiced by civilised
societies are made up of the Law of Persons, of
the Law of Property and of Inheritance, and of
the Law of Contract. But it is plain that all
these provinces of jurisprudence must shrink
within narrower boundaries, the nearer we make
our approaches to the infancy of social brother-
hood. The Law of Persons, which is nothing else
than the Law of Status, will be restricted to the
scantiest limits as long as forms of status are
merged in common subjection to Paternal Power,

as long as the Wife has no rights against her
Husband, the son none against his Father, and the
infant Ward none against the Agnates who are his
Guardians. Similarly, the rules relating to Pro-
perty and Succession can never be plentiful, so -
long as land and goods devolve within the family,
and, if distributed at a2ll, aré distributed inside
its circle. But the greatest gap in ancient civil
law will always be caused by the absense of Con-
tract, which some archaic codes do not mention at
all, while others significantly attest the immatur-
ity of the moral notions on which Contracts depend
by supplying its place with an elaborate jurispru-
dence of Oaths.

The recognition of the patriarchal structure of early soceity was para-

mount to any coherent picture of man's earlier social condition, with its



verions institutiens; customs, laws, ideas and beliefs; TAnd so, only
by securing a complete representation of this early organisation could
Maine perfect his historical understanding of law. ‘

This brings us to the third aspect of Maine's study of the
Patriarchal Theery, namely the gradual dissolution of the family in
western society. This is usually regarded as his theory of social evol-
ution. Perhaps the best way of appreciating the movement is to compare
Maine's picture of primitive soc1ety With his understanding of the con-
temperary world; thus_thrOWing the contrast into sharp relief, and enabling
the connectienzbetween them to be given greater significance.

The chief chsraeteristics of primitive soeiety.haye_already'been
outlined, andlso it remains to describe those of the'society vhich replaced
it. .Maine'sumost'immediate impressien of_western progressive soeieties was
that of their immense cenpiexity. Specialization seemed to be the order
of the day, producing, in the field of knowledge, not merely extenSions of
old branches of learning, but completely new spheres of investigation. In
other wonds, Maine.sew that the-meqor feetnre_ef_the_nedern world was pro-
greas: progress in_the-sense_of thehcentinuing_prednetion of new idees,
which could be absorbed inte_the‘permanent institutiens ef’_soc_::‘iet;»,r‘T in par-

ticular into its legal structure. This process aecounted for the compiex
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development of law, with its seemingly ever-ihoreasing number of branches.
At the centre of these changes, Maine saw the phenomenon of the individual.
All aspects of the modern world were orientated towards him in the same way

' that primitive society had been structured around the basic unit of the
family.
The apparent contrast, thien, between the contemporary and the prim-

‘itive conditions of man, with his lack of specialized knowledge and the pat-

" riarchal structure of his society, was very great. Consequently, the inter-
mediary period during which the change from one to the other had occurred

was of immense interest. }aine believed thgt the two conditions were con-
nected by a rational process of development. As he said:

Our studies in the Law of Persons seemed to show us
the Family expanding into the Agnatic group of kins-
men, then the Agnatic group dissolving into the separ-
ate households; lastly, the household supplanted by
the individual, . .17 '

He further believed that:

« « » the old order changes, yiélding place to the
new, but the new does not wholly consist of positive
additions to the old: much of it is merely the old
very slightly modified, very slightly displaced, and
very superficially combined. That we have received

a great legacy of ideas and habits from the past,

most of us are at least blindly conscious; but no por-
tion of the influencesacting on our nature has been
less carefully observed, and they have never been ex-
amined from a scientific point of view.

The various factors involved in the breaRdown of the ancient family struc-

tq{e must be examined in detail if they are to give some indication of why
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the modern patterh'of society emerged and superceded that of the prim-
itive world.
In Hindoo society, it has been suggested, ancestor-wﬁrship

érrested their movement towards a modern type of social life. Origin-
"ally, the obsequies to thg deceased patriarch had t& be pefformed by

the eldest surviving male. The new head of the family, it was believed,
had special links with the family ancestors; and consequently, great
lengths were takgn to ensure that there would be a male heir to perform
the family rites. These rites were'fundaméntal to the survival of the

old order. The great change in the role of ancestor-worship was the
resu1£ of the intervention of the religious caste.of the Brahmins."Thgy
frowned upon many of the means used to sécure male issue and so they én-- _
cogrageq-the principle_of allowing coagnate relatives to perform the family
rituals. A .certain degree qf_self—interest_qan be seen in the Brahmins'
pblicy as it produced a breakdown in the_organisapion of joint faﬁilieé.
Since various feligiqus ceremonies had tp_be.perfo;mqq in every housqhold,
the income of the Brahmins rose p;oportionally_with the pro;ifergtion of
separate family uﬂits. But the important point is that by allowing coag-
_hates to succeed, the Brahmins had taken ancestor-worship and transformed
it from én instrument of social stability to one of change. Various other
factors, howeyer, prevented Hindoo society from moving very fﬁr in this

direction.



In Roman society, the real departure from traditional family
relationships was not the result of religious doctrine, nor of a capri-
cious use of the rights of testation: it followed from the demands of
war. The separation of parts of thé family over long periods of time
seriously weakened the patriarchal tiés. This was further encouraged
by the Roman Emperor securing the rewards of war to the soldiers them-
selves rather_than compelling them to contribute it to the general wealth
of the family. It was thus one-of the side effects of ;mperial aspirations
which led to the transformation of Roman civilisation. The fortunes of
war initiated a new_period in which the old forms and institutions were
replaced by the new. _ J

Once the process of family breakdown had begun, however, it
gathered momentum, not simply from its own impqtus, but from extraneogs
forces. -The most important of which was the influence of Natural Law.

As Maine said, its acceptance created a new epoch in the history of ideas.
With the ideals of simplicity and harmony, the-complex formulae, appro-
priate ﬂo the patriarchal system, were finally swept away, and the individual
. allowed to ederge.

These two factors, although not the origina} cause of social
" development, certainly accounted for its acceleration. The individual
was continually concerned with breaking d&wn the remaining ascriptive

ties, and the lawyers with the pursuit of their goal of clarity. There
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was a continual interplay between sociaty and new ideas. Each stimulated
the other, resulting in distinct movements towards a more sophisticated
and specializad world. Referring to law in particular, Maine said:

It may here by observed that we know enough of
ancient Roman law to give some idea of the mode

of transformation followed by legal conceptions

and legal phraseology in the infancy of jurispru-
dence. The change which they undergo appears to

be a change from the general to the special; or,

as we might otherwise express it, the ancient

terms arg subjected to a process of gradual special~
isation.<l

But this movement from the general to the particular was not confined
either to Réhan law or even Roman §ociety. It was a process experienced
by all 'progressive! civilisations. Characterising human relationéhipé
in the modern world as essentially contractua; and those of the ancient
as determined by status; Maine was able to arrive at his famous maxim
rega}ding the development of society, that is ".':. . the movement hitherto

has been a movement from Status to Contract."22

This form of social change was not,-as we shall see, considered
by Maine to be in any way a necessary condition of society. Indeed, he
remarked on a number of occasions that 'progresst, which was the usual
appellation applied to this particular type of development, was something
of an anomaly. In Ancient Law, for example, he noted:

It is only with the progressive / societies_/ that

we are concerned, and nothing is more remarkable
than their extreme fewness. . It is indispubable
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that much the greatest part of mankind has never

shown a particle of desire that its civil insti-

tutions should be improved since the moment when

external completeness was first given to them by

their embodiment in some permanent record.

Stationariness, or change within narrowly circumscribed limits, can thus

‘be considered the normal condition of civilisation. But, and this is Maine's
point, if a society ever escaped from the straight-jacket of paternalism,

its development would proceed along the status to contract axis.

As there was only one path of social evolution, it was possiblg
for a society to gain guidance from the experiences of fellow travellers.
.In this respect, Maine held Sir Alfred Lyall's discussion of the imitative
process éo bs of gre%? significance. By supplementing its own internal
impetus towards improvement, with ideas drawn from more advanced cultures,
it was possible for society to aviod any unnecessary detours in its process
of dévelopment. But the employment of imitation, Maine believed, was not
necessarily conscious. Itogcurred whenever 'modern' and 'primitive' civili--
sations came into contact. Witness the adoption of the English legal system
in India: this was not an explicit feature of British policy. In attempt-
ing to administer native Indian law efficiently, English ideas were gradu-
ally assimilated, resulting in a total transformation of the traditional
codes. Maine considered that the imitative faéulty held vital consequences
for social theory.

The important lesson:is that in sociological investi-
gation it is never possible to discover more than the
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way in which the Type has been formed. 1If an

institution is once successful, it extends it-

self through the imitative faculty, which is

stronger in barbarous than in civilised man.

It follows from this that no universal theory,

attempting to account for all social forms by

supposing an evolution from within, can possibly

be true.24

Within the evolution of modern civilisation then, there was
scope for.variation within the patterns of advancement. There were no
necessary stages for each and all societies. The character of an epoch
was determined by the particular circumstances in which a society found
itself. These would be conditions created both by internal and external
forces. The only categorical statement which Maine was prepared to make
was that, like the stages of early law, the epochs in the movement from
Status to Contract, although they might be omitted, could never be in a
different order. The movement was always towards greater complexity.

The progress of society as a whole was intimately linked with
the character of its citizens; upon them alone rested the question of
- greater development, stagnation, or the return to some kind of primitivism.
Involvement in social change was required if the demands of new circumstances
were to be accommodated. Progfess had no 'der Gang der Sache selbst!, it
was solely the creation of man's modification of the institutions of society
for what he conceived to be the better in the light of current requirements.

Ever present in advanced communities, however, was the possibility that the

knife edge upon which they rested could, were too great a weight allowed to
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fall upon it, cut away thd very foundétions of civilisatidn. This danger

Maine considered to be at its greatest in the most sorhisticated societies.

Here there were no precedents for guidance; progress resulted solely from

the recognition of felt needs. The situation was aggravated by the tempt-

ation to substitute for the concrete exemplars of advanced society some X

priori principle or model utopia. This could prove disastrous. The imi-

tation of the modern b& ﬁhe primitive society was justified because of the

unilinear characpgn_df progress. It was impossible, however, to predict

the nature of future development. Progress for the pioneers of advanced

civilisation must be confined solely to the technique of social introspection.
Maine, then, was able to pre;ent a new understanding of society

by employing the patriarchal model in these three distinct thpugh_clearl&

related ways: firstly, as an explanation-of tne origin of society; secondly,

és a descripkion of the nature of early social qrganisatdon;_and_thirdly,_

as the framework within'which the emergenqe of modern_soqiepy ddu;d bg_traged.

He was thus able to provide new and mors acceptable solutions to the questions

_ which his attack on Natural Law had revived,
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. CHAPTER FOUR
MAINE AND CONSERVATISH

THE CHARACTER OF CONSERVATISM

‘ Maine's political -thought has usually been placed in the
orthodox conservative tradition defiving from Edmind Burke. This
classification has recently been reaffirmed by two éminent American
commentators on conservative thought, Professors Peter Viereck and
Bpsselanirk. Viereck, indeed, suggests that laine did little more
than organise Burke's ideas. -

No consistent philosopher, Burke left the system=
atizing of his ideas to disciples of more talent,
less genius, notably Sir-Henry Maine. Maine's
Popular Government, 1885, systematized the Burkean
approach into a‘consistent philosophy, gave it a

scholarly basis, and applied it to the post-Burkean
problems of modern industrialism.

Without being quite as pregise_as.Vie;eck, Kirk_p;ages Haine firmly
in_the cent:e strea@ of conservative thought, by.ipcluding him in his
work The Conservative jind which he said was ". . . an analysis of
thinkers in the iine of Burke."2



. Kirk intendgd_to keep within the tight confines of this
field by refusing tqngeal with Arnold, Mquey apd Bryce; for, alf
though they were disciples of Burke, they were not what he called
"rggglér qopservatives". Mainefs place in the field was safely se-
cured, however, by his "intensely conservative"3 book Popular Govern-

menb. ..

Assuming on these guthoritiqs that_Maine was a Burkean con-
servative, it is necessary that the character of this styls of thought
be identifiedﬂ _At the very outset, b9wever?_copservatism mgst be dif-
ferentiated from a quite different style,.but one with which it has
often been confused, namely, the doctrine of reaction or counter revol-
ution. A failure to draw this contrast clearly enough leq Viereck to
participate in unnecessary 'ducks and drakes! with political terminology.
He“recognised the vast difference betﬂgen the constitutional, evolution~
ary thought of Burkg and the auphoritarigp, counter-reyolutiqnary theories
of de liaistre and his followers. But instead of leaving them as two sep-
aratg systems,_conservative ;pd reactignary, he brought them together
under the single lape} 9£ﬂconservatism. To distinguish the two wings now
encompassed by the genaral term, it was necessary to substitute for the
former titles of conse;vative and reactionary, the words "Burkean" and
"Ottantottist."4 This strange procedure would clearly have been justified

‘had it enabled a clearer understanding of politiecs, but it has created



-123-

confusion where ordinary usage would have been perfectly straight-
forwardﬂ Furthermore, by calling all true conservatives "Burkeans',
Viereck has used a label which rests uneasily upon many. Conser—
vatism was not simply a Series of 'grandiose compositions' inspired
by Burke's fine collection of folk melodies, it also contained many
tunes for which he had no musical ear.

The failure to understand_the'difference between the con-
servative and the reactionary, then, leads to confusion. But what
the real difference is has yet to be stated expliéitly: it lies in
their respective attitudes to political change. The conservative
notion of change, however, not only distiqggishes him from the reaqtion4
ary, but from men of every other po}itical hue. It is one of the two
basic characteristics of the éonse;vative stylé..

Unlike the reacfionany,_the conservative has come_to terms
with inevitable change in society. 'Chghge is seen as the Aristotelian ‘
actualization of immgnentlpotentiality, It'is thg idea of an unfolding,
the realization of the intimatqd. There can be.no arrest of such a
process, and_even less a return to a lost golden age in the real or im-
aginary past. It is not a particular form of social origanisation that
the conservative wishes to retain, it is continuity within social devel-
opment he seeks to preserve.

In normal circumstances attending the needs of society results
in a very slow process of change, but in conditions of emergency, a

-~
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conservative hay well seizg the initiative and act quite radically to
preserve the social fabric. This activity is quite in harmony with
the notion that change is not introduced on principle, but in response
to concrete situations. The ability to determine when to act is in-
communicable, it can only be discerned by one intimately familiar with
the tradition and customs of the community. This idea underscores the
second conservative characteristic? namely, the defence of an aristo-
cracy skilled in the art of ruling.

The essential requirement for governing society, even in
normal‘circumstances, was not a scientific technique or plan, but political
wisdom. Politics is an art, not a science, and those capablg of partic-
ipation form a remarkably small proportion of the population. To pre-
serve the influence of the genpine{pqliticiaq in 19th gentu;y mass society,
it was necessafy to maintain thg Parliamanta;y system of government, in-
cluding the vitally important House of Lords.

The sqpport of aristocragy is fundamental to conservatism. As
Dr. Gertrudg Himmelfarb has pointed out:

If there is any one point, one single empirical

test, by which conservatism can be distinguished

from liberalism, it is a respect for aristocracy

and aristocratic institutions. Every tenet of

liberalism repudiates the 'idea of a fixed aristo-

cracy; every tenet of conservatism affirms it.

Although this ignores the importance of the attitude towards

political change, it does highlight the regard for an aristocratic group.
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The form which this takes varies within the conservative tradition
from the support of the existing power structure to recommending some-
thing like an aristocracy of the talents. It was an inclination to
remove the actual exercise of sovereign power from the hands of the
people to those in possession of political wisdom - men mindful of the
human predicament and the limited utility of political action.

The concepts of Aristotelian change and support of aristocracy,
two inextricably linked ideas, are thus the two salient features which
characteriss @hg"batchwork of conservative thought. Conservatism is,
however, as R.J. White suggésts;

« o » loss a political doctrine than a habit
of mind, a mode of feeling, a way of living,

and that the force holding the whole structure together is,
. « . not so much a body of intellectually form-
ulated principles as a number of instincts, and
the ggverning instinct is the instinct of enjoy-
ment.
The importance of this instinct for the political aspect of consgrvatism
is that it relegates politics to a secondary level of priorities.
Numerous examples of what has been called "natural conservatism"
are capable of being given. All are distinguished by a distrust of the

unknown for fear of losing one's own identity, and a decided preference for

that to which one is accustomed and has worn into a comfortable fitting.
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This disposition, as ons might expect, is claimed as the foundation of
orthodox political conservatism. As Lord Cecil said:

The Conservatism of the Conservative Party,

modern Conservatism, as we may say, is of

course largely recruited from and dependent

on the natural conservatism that is found in

almost every human mind. :

Although no rigid dogma has been formulated from these dis-
positions, conservative theory has remained remarkably consistent. Actual
circumstances and the nature of their assailants have determined the form
of the conservatives! defences, but underLying them has been a constant

attitude, an adherence to articles of belief with a consistency rare in

the history of political thought.
ORTHODOX CONSERVATISM

It will be remembered that the characteristic style of con-
servat;va thought has already been described as Aristotelian and aristo-
cratic. This is true of conservatism, whether orthodox or sceptical.
However, certain of the 'principles' now to be discussed. may or may not
be held by all conservatives; but the neglect of the concepts of hier-
archy and contingity in change invalidates the use of the conservative
label altogether. This must be borne in mind in the following analysis
of orthodox cohservatism.

That both Kirk and White begin their examination of Burkqan

principles with the concern for religion is not without significance.



=127~

For the orthodox conservative society is governed by ‘a divine Provi-
dence 'forging an eternal chain of right'and duty which links great
and obscure, living and dead.'8 Maﬁ'is seen primarily as a religious
creapure; polities, rather than being seen as an end sufficient in it-
self, is reduced merely to being a necessary means to a higher spiritual
end. Inlthis way, political and religious-moral problems become. indis-
tinguishable in essence. The theocratié implications of this thinking,
however, are checked, not only by a certain scepticism towards the ef-
ficacy of political or economic golutions to man's predicament, but by
a particular concept of morality. Morality was pu?ely a condition of
the soul, stemming frpm the moral free agency of'the individual -a
spiritual voluntarism. This idea rests on a belief in intrinsic value
which can be contrasted with_the extrinsic value dgfined by? say, J.S.
Mill in his essay on Bentham, Here Mill opposes the classical conser-
vative argument formulated by doleridge,,claiming that morality has more
to do with the calculation of the consequences of an action than with
the motive of the agent.

In effect the late 18th and 19th century conservative revived
a Thomist concept of society. Government had a limited but valid function
in society; man's real goal, however, lay in a higher cosmopological de-

sign. The benefits which government could provide were to be enjoyesd.
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Choices in government policy, howaver; lay not between good and bad,

but between the least pernicious of the selection of evil alternatives.
Caution, not ambition;must be man's keynote. To seek to create the City
of God in this world would be to endanger that Providential heritage of
law and order which alone could make earthly existence tolerable. A
priori programmes of reform not only usurped the function of the Church
in the search for salvation, but by_imposing rigid doctrines destroyed
the possibility of individual morality. Government was thus but“a small
link in the 'Great Chain of Being', a mere fragment of a properly ordered
universe.

The restriction of govérnmgntal competence to preient the en-
croachment upon the moral free agency of the indiyidual }e;ds on toa
second 'principle', the qrganic concept, of sqciety. Soeiety is seen as
§omething more than an agggegate.of_aﬁomistic_indiyiduals; egch merel&_a
unit capable of qxperiencing.pleasure gn@ paiq,_whosg qply_tie was sub-
jection to a common_sovereignr _Sgciety_was greater thap the mere sum-
mation of its parts; it was ", . . the product qf a system of ?egl re-
lationships betwgen iﬁdividuals, clasgegg groups and interests."? 1In
such a sopiety the function of government was limited to maintaining
soqial cohesion. _The main orthedox position, glthough certain tendencies

in Burke's personality led him beyond these limits, was a nomocratic
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standpoint. Providence was the proper instrument of change, statesmen
had to perceive the real ﬁendency of_Providential social forces rather
than to fabricate artificial systems.

-This notion of perceiving the direction of divine forces in
soclety suggests what mlght be considered as the third characteristic of
conservatlsm, namely, the rejection of "will" as the legitimization of
| 1aw. Burkq_considered'that Prudence was thg propep soufce of inspiration
for applying the genergl principles of Natural Law.10 His was not a
utilitarian idea, but the notion that the general_principles_of Natural
Law must be in sympathy with the divinely inspired laws and customs of
the Constitution. 1In the actual process of legislation, the conservative
rare;y makes explicit appeals to the Naturgl Law, but by appeal ing tq
pugtom and_pregedent he claims_to_be evokigg tpg ipstitutionalized author-
ity of previous_deducpions from those ﬁiv;ne ppincip}es, and_the older the
precedent, the greater the certainty of its divine.chargcter.

But, perhaps it is wrong to isolate the main points of Burkean
conservatism. It is a 'wholeness' and can only be understood as such.
"To put up Con§eyv§tism in a bottle with a label is like trying to liquify
the atmosphere. . ."ll It_may be :possible, but it loses all its true
characteristics and "feel". Thus, the dry skeleton of orthodox conser-
vative thought presen@ed here, can only become meaningful if the intan~-

gible attitudes, dispositions and feelings are borne in mind. At the
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'
same time, however, the orthodox conservatives concern with Divine
Providence, Christian morality and organic order clearly distinguishes

him from his sceptic and pragmatic brother whose position is_outlined

below.
THE BACKGROUND OF MAINE'S POPULAR GOVERNMENT

_ . The_breadph and scope of Maine's work was, as FrederickPollock
said,“epcyclépaedic.. He dea}t with history, juri;prudence, anthropology,
§oqiqlogy and even economics. And whilst his professional activity,
gpart_fromﬂa brief period in the Indian Administration, was primarily
concerned wi@h academic study, in his 'leisure' time Maine pursued his
intergst in pplitics.. This resulted in a clandestine journalistic career
with his submitting, gt various periods, articlés to a number of reviews.
They included the "St. James Gazette", "The Saturday Review", and the
nQuarterly Review". The four essays qompriging Pogg;ar Govergggnn, Maine's
only political'treatise, sprang from this spare time_preoccupation, their
being published in the "Quarterly Review" between April 1883 and April

1885.
The importance of this information is that it helps to explain

the limited objectives of Popular Government and its somewhat polemical

nature. To feel, like Russell Kirk, disappointment that "Maine sometimes
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seems more concerned with the particularities of democracy than

with the roots of society,"l2 is to misconceive the nature of the
work.* Since the essays were originally review articles, they

were concerned with immediate issues, not with any attempt to re-
state fundamentals. It is equ?lly unwise-to build too much on this
journalistic activity of Maine. To claim, as G.A. Feaver does, that
such activities are symptomatic of Maine's.political alienation, of
his_ﬂundemocratic", "dogmatic authoritarianismt3 is to read too much
into them. |

Now although the general circumgtances of 19th century

po}ifics have been outlined, to understand Popular Governmgn@-it is
necessary to examine the immediat? cirqumstances of ﬁhe.gﬁﬁly 18§0fs.
A number of events at this time must have_been_:a?herqalarming to a
man qf conse?vativemtqmperament, not least bf_whiph was the_activity
of the new tra§e unions.' G.D.H. Cole bas said "?bg years fgom 1871

onwards were fuller of strikes than any period since the collapse of

the Grand National Consolidated Trades Union of 1834.1l4

# Kirk, interpreting Maine as an orthodox Burkean, would probably
have felt that Pobular Gorernment was a disappointment even if
it had not been the collection of limited review articles that
it was. This is because Maine did not derive his politic¢al ideas
from the system of Burkean metaphysics that Kirk imagined.
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No doubt the depression of 1879 aggravated the situation,
but what perturbed Maine most was not economic dislocation, but the
deeper 'political' implications of trade unionism. The unions stim-
- ulated the political aspirations of the masses, encouraged extra-par-
liamentary associations, and gave a lead to the organisation of working
men. A number of such bodies had been established; the most dangerous
'of which, from Maine's point of view, had distinet socialist leanings.
Amoggst these organisations were the Lpndon Working Men's Association,
}ounded in 1866; the Parliamentary Committee of the T.U.C., founded in
1869; and the Labour Representative League,‘founded in 1870. If sach
bodies were to exert a controlling influence, then, Maine foresaw, nop
only the destructién_pf the traditiongl pattern of British Government,
but of the English_way of life itself.

The period 1868-1885 was definitely one of transition in
British poiitics; a'change from an era of "laissgz-faire politics" to
one of "joint-stock politics" or, in Beer's terminology, a move from
nindividualism" towards "collectivism,".? It saw the dawn of the illusion
of mass participation in politics, and the twilight era of the individual
and the aristocracy.

'The organisation of the masses was not the only disruptive
element on the Victorian political scene. As Maine saw, the forces .

of nationalism and imperialism contained the seeds of future
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convulsion. Already the dangers of these movements had been d emon-
strated. The national aspirations of Ireland constituted a basic
political problem, no less so, the expansibnist policies of the Eur-
opean powers. |

Radicalism was another force of a destructive character.
It was true, however, that its extreme wing, Republicanism, had been
virtually eliminated by the disapprobation 1nto which it fell after
the attempted assassination of Queen Victoria in 1871. But, in its
less extreme but equally destructive form, it was infiltrating the
Liberal.Party, and in the figure of Joseph Chamberlain, had a Trépre=
sentative at Cabinet leve;. Clearly, such_g man_with his political
"rationalisms", his caucas system and welfarism was symptomatic of the

" threat to the traditional COnstitution.

Even worse, socialism was not merely active in worklng men's
associations, it had an influence upon Gladstone h:Lmself.16 The con-
sequent move of the Liberal Party leadership towards greater social
intervention resulted in a significant loss of support to the Conser-
vatives. According to Kirk, Henry Maine was one of these dissenting
.Liberals; But this is a difficult point to establish as Maine always

had_sympathies with the Conservatives although he was never a party

man.
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' In Maine's eyes, even the Conservative Party had in it-
self failed to withstand the 'evils! of the period. The Conser-
vatives had not only been most activelin respect of social legis-
lation in the 19th century, but were 5ecoming increasingly democratic
in their party structure. The main stimulus for this came from a
small ginger group known as the !'Fourth Party', established in the
Conservativg ranks in 1880. Despite the fact that it was based on rad-
ical principles, quite incompatible with the Conservative tenets, ihe
party exercised considerable influgnce until its leader, Lord Randolph
Churchill, fell from power in 1886,

Maiﬁefs fears for the established order reflect each of the
'&isruptive forces underlying the surface tranquility of Victorian life.
The dangers of natiqnalism, imperialism,_ra@ica}%gm, socialism and

collectivism, are all noted in Popular Government. Each is shown either

.gs.indicative qf the_direction_iq Which_gociety was moving or as the
most likely consequence of thgt_movemept. Thesse qénggrs had, of course,
been implicit in society for some time. The actual incident which seems
to have prompted Maine to return to writing on political issues was
probably the defeat of the Conservative Government in 1880, The Liberal

Government seemed to represent all the dangers which i{laine feared. As

Feaver has shown, the essays in Popular Government not only reproduced
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articles written for the "Quarterly Review", bgt reflected certain
ideas expressed, again anonymousiy, in the "St. James Gazette" in
.1880. Feaver compares passages in the highly polemical articles
withlﬁassageg from Popular Government and concludes that, rather tﬁan

being an academic critique of democracy, Popular Government was a

disguised-attack on the Gladstonian Administration.l? This is certainly
an exaggeration, but it is.true that Mainé's.political thinking, like
that of Burke, was occasioned by contemporary events and that.it is

coloured by his personal political conviections.

TOTALITARTANISM

The predominant theme of_Pqpular Government is not stated

gxplicitly, bgt it_qnderlies'alllMgina{s_attacks_op"democracy. It is
his fear of the totalitarian spate. In contemporary Britain, he believed
that the threat in qgestiop lay in the_tendency towa?ds mass democracy,
although he acknowledged_the presencg_of.the same danger inll9th centuny‘
elitist theory. The danger of totalitarianism was that it would d estroy,
n?t only progress, phat is the continual production of new ideas, but

- eivilisation itself. The fabric of modern society was of a delicate

. nature. It required freedom, variety and the ;ecurity of property to

sustain itself. Their abolition would result in a system of control
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simply to maintain a stagnapt order. In\effegt, Maine was defending
a nomocrétic view of society with its concept of politics as a limjted
activity, against the antithesis of all its values - totalitarianism,
Perhaps he best expresses.this fear of totali;arianism when asserting
his abhorrence of Rousseau's democratic state.

A vastly more formidable conception bequeathed

to us by Rousseau is that of the omnipotent demo-
cratic State rooted in natural right; the State
which has at its-disposal everything which indi-
vidual men value, their property, their persons,
and their independence; the State which is bound
to respect neither precedent nor prescription;

the State which may make laws for its subjects or-
daining what they shall drink or eat, and in what
way they shall spend their earnings; the State
which can confiscate all the land of the community,
and which, if the effect on human motives is what
it may be expected to be, may force us to labour
on it when the older incentives to toil have dis-
appeared.18 :

Having considered the basic theme of Maine's political thought,
it remains to &lucidate the factors which epgepdergd it. Accofding to
Maine, theoretical gnalysis suggesys and obsqrvatién"confirms that tpe
widening of the fpanchise wou}d enable the emergence of the po;itical
organiser - the "wire-puller®. To retain popular support the manipulator
would be committed both to an extension of the franchise, until universal
suffrage ﬁas achieved, and tq reflecting popqlar_opinion. He believed

that contemporary politicians were already ". . .listening nervously at
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one end of a speakihg—tube which_feceives at its other end the sug-
gestions of a lower intelligence."19 Initially,popular government
might be expected to be very active in reforming the social order,
particularly in destroying every vestige of privilege which remained.
This had been the nature of the increasing legislative activity since
1832. But how, not cohtent witﬁ political representation the elec-
torate were demanding greater control of their Members of Parliament.
As Maine wropé;

. . . a movement appears to have very distinctly

set in towards unmodified democracy, the govern-

ment of a great multitude of men striving to take

the bulk of their own public affairs into their
own hands.20

As a result in respénse to. the pursuit of the ideal of equality,
the area of state intervention gradually extends until all those enter-
prises formerly left to private individuals are directed by civil ser-
vants. For Maine this dualism of_;gqrggsing democratic control within
the party structure and the ever growing volume of controlling legis-
lation, both blatant facts of the contemporary political scene, consti-
tuted the first stages en route to disaster. It represented a mis-
:understanding of the very nature of poiitical activity, engendered by
the 'scientific air' of u£ilitarianism. But perhaps more than this, it

was a result of the grawing interest of a populousill-educated in public
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affairs, who were gaining an unwarranted confidence in their capacity
to govern. Unfortunately this interest might be overindulged since

there was a limited amount of legislation which could benefit society.

Neither experience nor probability affords any

ground for thinking that there may be an infinity

of legislative innovation, at once safe and bene-
ficent. On the contrary, it would be a safer con-
jecture that the possibilities of reform are strictly
limited. The possibilities of heat, it is said,

reach 2,000 degrees of the Centigrade thermometer;

thé possibilities of cold extend to about 300 degrees
below zero; but all organic life in the world is only
possible through the accident that temperature in it
ranges between a maximum of 120 degrees and a’ minimum
of a few degrees below zero of the Centigrade. For
all we know, a similarly narrow limitation may hold: 6f
legislative changes in the structure of human society.
We can no more argue that, because some past reforms
have succeeded, all reforms will succeed, than we can
argue that because the human body can bear a cert%in
amount of heat, it can bear an indefinite amount.

Clearly this is the nomocratic theme. Maine explains that it is not the
function of government to take over control of society by legislative
confiscétion and direction. The area of government activity shou;d be
1imited to that of trusteeship = the maintenanqe of law and order. To
so increase the power of government that it might attempt to put into
effect a teleological Blue-printg such as the instigation of absolute
equality, would surely result in disaster. |

In his first essay, Maine examined the nature of this destruc-

tive legislation and the likely effect of overthrowing existing institu-
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tions. The gnderlying assumption of the reformer was that

. « «» the stock of good things in the world is

practically unlimited in quantity, that it is

(so to speak) contained in a vast store house

or granary, and that out of this it is riow doled in

unequal shares and unfair proportions. It is un-

fairness and inequality bhat democratic law will

soms day correct.

This mistaken assumpﬁion, the failure to realize that the
economic process is ‘everywhere complex and delicate' could have the
most serious of consequences. A portion of the labour force would be
tempted into idleness by the promise of a share in the ficticious hoard
of goods, whilst those willing to toil would eventually be disheartened
by the confiscation of their rewards by taxation. If such a society is
to aveid penury and starvation, then the inpéntives to toil which have
been destroyed by the state must be replaced by its only alternative,
the allotment of daily tasks enforced by the scourge. Although at’this
point Maine concludes that slavery would be the result of omnipotent
state control, in other parts of his work the argument is not explicitly - .
developed to this extent, rather the danger he cites is that of stag-
nation. After the short legislative period, when the prejudices of the
masses hold sway in society, it is not unlikely that there will follow
a period of reaction. In this event, even if new ideas were generated,

it is unlikely that any use would be made of them, as Maine said in dis-

cussing average opinion$
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The principles of legislation at which they point
would probably put an end to all social and polit-
ical activities, and arrest everything which has
been associated with Liberalism. A moment's re-
flection will satisfy any competently instructed
person that this is not too broad a proposition.

Let him turn over in his mind the great epochs of
scientific invention and social change during the
last two centuries, and consider what would have oc-
curred if universel suffrage had bsen established

at "any one of them. Univérsal siuffrage, which today
ektludes Free Trade from the United States, would"
certainly have prohibited the Spirning-jenny and the
power-loom. It would certainly have forbidden the
threshing-machine. It would have prevented the
adoption of the Gregorian Calendar; ahd it would
have restored the Stuarts. It would have proscribed
the Roman Catholics with the mob which burned Lord
Mansfield's house and library in 1780, and it would
have proscribed the Dissenters with the mob which
burned Dr. Priestley's house and library in 1791.23

It is Maine's contention that it is the ignorance of the masses, the
fact that they do not know what is their own best interest, which fur-
nishes the principle”argument”aggingt Benthag's_}ogic._ This failure, on
the bart of the majority, could produce a society which differed little
. from the stationary character of India and China. -

The prejudices of the multitude against scientific

inventions are dismissed by the historian with a-

sarcasm; but, when the multitude is all powerful,

this prejudice may afford material for history.24

The basis of Maipe's fgars_;egarding the emergence. of a total-
itarian state have begn intimated: the dangers are thers in the increasing

volume of legislation; the geowth of democratic control, the quest
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for equality; and the prgjudicgs, particularly ﬁhe anti-scientific
prejudices of the masses. And, although he attempts a reasoned attack
“on aemocratic theory on specific issues, the tips of these underlying
fears repeatedly break through the surface of his argument.

Ip each of Maine's essays then, although the analyses are
made from different standpoints, the particular style of argument in-
yolvgd provides‘but_a thin veneer for his detestation of majoritafian
tyranny. To suggest, however, that this negative theme was the only
factor linking the essays together would_be quite mistaken, since a
powe?fui-positivg strain is also evident. It takes the form of an active

support of the traditional constitution.

CONSTITUTTONALISM

_ Following an Aristqtelian ana;ysis, Maine_was made_aware of
thg importance Qf the”popular e;emeny in the constitution and had no
intention of advocating a return to a purely aristocratic form of govern-
ment. Still less had he any désire to rgcommend the positivist notion |
of a controlling meritocracy g:ounded in social science. What Maine was
doing was to support the tradifional British form of government agaiﬁst
any disturbance of 'that nice balance pf attractions' and avoid the danger:
that it 'may yet be launched into space and find its last affinities in

silence and cold'. The hope of free institutions lay: in this_'uniéue
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and remarkable' instrument which had successfully reconciled satis-
faction and impatience, and achieved a suitable compromise between
the popular and aristocratic elements in socisety. Unfortunately, the
ancient notion of a balanced constitution was under attack from reformers
armed with arguments provided by Rousseau and Bentham. Their thesis was
that Second Chambers were superfluous since the Popular Chamber reflected
the opinions of the entire community, that Vox Populi was Vox Dei. Seeing
that such an argument would be fatal to the House of Lords, Maine ques-
tioned its fundamental proposition that the voice of the people was the
voice of God. His thesis was not that the members of the Ropular Chamber
are always mistaken, or even generally wrong. He was merely of the opin-
ion that

« « o it is impossible to be sure that they are

right. And the more the difficulties of multi-

tudinous government are probed, and the more care-

fully the influences acting upon it are ‘examined,

the stronger grows the doubt of the infallibility

of popularly elscted legislatures. What, then, is

expected from a well-constituted Second Chamber is

not a rival infalljbility, but an additional security.

It is hardly too much to say that, in this view, al-

most any Second Chamber is better than none.25
The Second Chamber argument was based on the desire for restraint and

consideration, the security of an additional body to give a fuil examin-

ation of the various measures proposed by the Popular Assembly.
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Maine's support of the British constitution, particularly
for the Hﬁuse of L§rds, was a reflection of his general attitude to-
wards politiéé. He believed that the balance of the traditional Con-
stitution provided a suitable 'mean', a reconciliation between the
absolutist extremes of monarchy and democracy. Politics was a prac-
tical concern dealing with the harmonization of interests; the avoid-
ance of extreme action, the maintenance of individuality andlfreedom,
an activity within a given tradition of custom and precedent. The
requisite virtugs for participation were political wisdom and the at-
tributes of a 'gentlemant'.

In Maine's view, the House of Commons would still be the
more important body, of course, but with the asgistancq of the aristo-
cracy, the very difficuly process of change could be more safely accom-
plished. ﬁis_idea of.limiting thglsphgre of gtéﬁg activity is intimately
linked with the notion of éhangé and it was in'this sphere that the
aristocracy haa an important part to play. In the general disqussioh of
Secpnd Chambgrs, Mainq's major argument h;d been pha# they proyided an
additional check on the political process. He believed @hat the House of
Lords was particularly suited to such a restraining role. It was an
an¢ient part of the British Constitution,-tﬁe repository of the political
wisdom of long experience, and imbued with the notion of change within -the

framework of tradition. With such a safeguard on the Popular Assembly,
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the totalitarian threat in universal suffrage might be averted.

_More than this must be said- about Maine's ideas relating
to change, however, since they are fundamental both to his fears and
prescriptions. His position is made explicit in his third essay and
the.following three quotations from the text outline the propositions
from which the whole of his thesis is logically derived. He argued

that :

The natural condition of mankind (if that word
'natural' is used) is not the progressive con-
dition. It is a condition not of changeableness
but of unchangeableness. The immobility of so-
ciety is the rule its mobility is the exception.26

Consequently,

If modern soé¢iety be not essentially and normally
changeable, the attempt to conduct it safely

- through the unusual and exceptional process of
change i$ not easy, but extremely difficult. What
is easy to a man is that which has come to him
thirough a long inherited experience, like walking
or using his fingers; what is difficult is that in
which such experience gives him little guidance or
none at all, like riding or skating. It is extremely
probable that the Darwinian rule "small changes bene-
fit the organism", holds good of commnities of men,
but sudden sweeping political reform constantly
places the commnity in the position of an individual
who should mount a horse solely on the strength of
his studies in a work on horsemanship.

Given this limited capacity of human nature to adjust to new conditions,

then,
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The utmost it can do is to select parts of its

experience and apply them tentatively to these

conditions; and thiszgrocess is always awkward

and often dangerous.

Maine's position is derived from these three propositions: one, change
is not man's natufél condition; two, adjustment to new circumstances is
difficult; and three, the safest method of change is within the compre-
hensible framework of expefience. Implicit in the second quotation is
perhaps a f ourth fundamental principle, namely, the incommgnicability of
experience and skill, which he uses to justify aristocracy.

His fear of the dangers of Qemocratic_rule was grounded in the
fact thap not only was pql;tical power being given to a clas§ of persons
unacquginted with the nature of pplitics and ips e;sentia} skills, but
that this new leadership failed to undﬁrstand the fundamental nature.of
changs. Pursuing 3 priori political theories, the reformers were able to
appeallto the passions and prejudices of the masses,'believing that society
could be moulded into their own particular image of_utopia once power had
beeﬁ_won. Yet the outcome of such political naivety, such a travesty of
the fundamental axioms of political experience, was quite obvious to Maine.

| A community with a new & priori political con-

stitution is at best in the disagreeable position
of a British traveller whom a hospitable Chinese
entertainer has constrained to eat a dinner with
chopsticks. "Let the new institutions be extra-
ordinarily wide of experience and inconvenience
becomes imminent peril. The body-politic is in
that case like the body-natural transported to a
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new climate, unaccustomed food, and strange
surroundings. Sometimes it perishes alto- -
gether. Sometimes the most unexpected parts

of its organisation develop themselves at the
expense of others; and when the ingeneous leg-
islatér had counted on producing a nation of
self-denying and somewhat sentimental patriots,
"he finds that he has created a people of Jacob-
ins or a peoplse of slaves,

Now since Popular Govermment involves a defence of the trad-

itional order of society, it may be characterised as in some way con-
servative. Most commentators on Maine's work have indeed, as noted
above, placed him roundly in the modern system of conservative orthodoxy

deriving from Burke. Yet the analysis of Popular Government alone sug-

gests that such a categorization is quite mistaken. Even allowing for the
faet that Maine was responding to an immediate.political situation, and
was not attempting to analyse the foundations of society, the work fails
to reveal even the @bnes or textures which might have been expected from
a disciple of Burke. Two importapt commentators on Maine's thought in
the 1930's have also noted his divergence from the orphqdox stream,
namely Crane Brinton and B.E. Lippincott. Brinton claims that Maine
can be seen as a turning point in English conservatism, in the same way
that Green marks a turning point in English liberalism. This is because
tJust as'Green is a liberal who, in spite of certain qualifications,
trust; the State, . . . 50 Maine is a conservative who distrusts the

State."Bo It is a "conclusion", he continues, "that would have profoundly
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shocked Burke."31 Lippincott, on the other hand, sees the break

in respectlof the relig;ous basis of conservatism which Maine did
not employ. He said, ". . . Maine represents the best attempt in
the 19th century to justify conservatism to a new age. Following
the rationalist movement of his era, he broke with the conservat ive
tradition of Burke, Coleridge, and Stephen, and rejected religion
either as a basis upon which to construct conservative philosophy,

or as a fagtpr_asseﬁtial tﬁ its building." Instead, Lippincott saw
Mafne as ". . . the first but also the last 'scientific conservative'
in English political thought. . ."3? But although these two writers
noted that Maine was not an orthodpx congervgtivea they failed to see
him as part of any main stream of ideas in English political thought.
The attempt to establish Maine in a distinct tradition gf conservatism
cons£itutés the object of the remainder of this chapter.

Both the style and the content of Popular Government can be

identified with that brand of conservatism expressed in the work of

David Hume and recently continued in the writings of Michael Oakeshott.

On many issues there is an apparent agreement between the two graditions,
as S.R. Letwin says, "The‘difference between Hume and Burke is one of
atmosphere and emphasis. . ." But even where ag;eement existed, the under-
lying assumption from which their positions derived were quite different,

as they had ". . . a totally different view of political activity.“33
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The orthodox -position has already been discussed. It is now neces-
sary to examine the alternative conservative tradition in order to
demonstrate that Maine has greater affinities with it than with the

Burkean position.

ANALYTICAL CONSERVATISM

_ To determine the nature of "analytical conservatism", as
Sheldon 3. Wolin has called it, it might be gseful to note its funda-
mental difference from the Burkean tradition. This is the absence of
any metaphysical system sﬁpporting the conserv;tive disposition. Hume's
conservatism was emineptly empirical, rooted in arguments devoid of
transcendental notions. His faith was in the concept of utility embodied
in concrete iﬂstitutions and traditions. The moderate tempér of hi;
thdught reflected the 'peace of gugustans' - §h9 relative tranquility of
the English political scene in the 18th century.

In contrast, modern conservatism was éssentially a reaction to
the crisis_of revplutiqg. It was qqn;ideped necessary to protqcﬁ the.
conservative diqusition by formulating an.'inbellectual éystem',“a gen-
" eral ;chgma from which political action could.be both_justified and de-
termined. The conservative reagtion to the French Revolution thus en-
gulfed Humg'; gtyle of politiés. Conservatism

. < < turned to transcendental norms in order to

combat the revolutionary appeal to reason; to
weave from the diverse elements of irrationalism,
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romanticism, fgtigion, and history a new vision

of an older order; to replace an analytical con-

servatism by a metaphysical naturalistic approach

and substituted in its stead a philosophy of his-

tory, the idea that history had a "course" whose

main outlines were determined by a divine hand

operating from outside the confines of human tims.
This, then, constitutes the real difference; one system is permeated by
a religious-metaphysical philosophy, the other, secular, sceptical and
pragmatic, regarding a system of pelief as quitelunnecessary to the con-
servative disposition in golitics. Oakeshott considers the confusion
generated by Burke's 'selection of lohg-currgnt and well-tried notions!'
which has given 'substance and colour! to all subsequent writers to have
been unfortunape. He has said that

« « o on account of his speculative moderation

and his clear recognition of politics as a ‘spe-

cific ‘activity it would perhaps have been more

. fortunate if the modern conservative had paid

more attention to Hume and less to Burke.35

However, this different approach to the nature of political
activity, the lower plane upon which analytical conservatives had placed
politics, has had certain prastical consequences. Hume's scepticism re-
sulted in a cautious view of the extent and character of government controk,
whereas Burke's religious_vision_and his_recogpition of the need for author-
ity, enabled him to place much gregter importance on the activity of the
state. This extravagence to be found throughout Burke's work was sympto-

matic, not only of contemporary upheavals and his religious belief, but
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of a change in the actual practice of 18th century government. Politics
was Becoming less concerned with mere trusteeship, the protection of
property% apd privacy and the reconciliation of conflicting interests,
than with the pursuit of national glory and dignity. In short, in trans-
lating political issues into moral crusades, a disposition that "Hume
called fanaticism and feared above all in politics,"36 Burke made politics
a much more important activity than Hume had been'prepared to acknowledge.
It went beyond policing activities to sanction a certain paternalism. The
State, together with the Church, became the guardian of the 'Temple of
God!.

It would seem,. then, that the anglytical conservatives! ap-
proach towards political activity was gsseptially gmpirical, rejecting
both rationalism and Burkean 'metaphysics'. It revived Aristotelianism
in a purer fo?m than thq Burkeans, who blurrgd its mgthods with their
Thomist ideas. The importance of secular tradition to those who followed
Hume was paramount and coloured all aspects of their thought - their ad=
miration of the British Constitution, their concept of change, their idea
of the legitimate area of governmental competence and of political edu-
cation. For the sceptic, the particular tradition into which one was
born depermined the appropriate natqre of one's activity in every aspect
of life. Certain standards of béhaviour were expected, a specific way of

'doing things! was followed, determined by the precedents and customs of
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the community. This manner of activity extends also to the political
sphere. It was-fruitless to wish that circumstances had been other
than they were: one had to make the most of a given situation by fam-
iliarizing and adjusting oneself to this real world. The relevant
political tradition for analytical conse;vatism, then, was that insti-
tutionalized in the British Constitution.

The admiration for this 'remarkable and unique' institution
is evident in the work of Hume, Maine_and Oakeéshott., although none of
them regard it as in any way the work of a divine Providence in the way
that Burke did. Rather it is seen as thg product of contingent circum-
stances - a series of fortuitous changes. Letwin'says éf Hume:

Even the excellence of the British Constitution, he

often pointed out, was mainly the work of fortune;

history teaches us what a Wgreat mixture of accident

« « . commonly concurs with a small ingredient of

wisdom and foresight in erecting ﬁ?g7complicated fab-

ric of the most perfect government.
At the end of his first essay, Maine makes a similar sgggestion, claiming
that the British Constitution_had become the 'envy of the world' by 'a
series of undesigneq changes'. And Oakeshott also refutes any idea that
parliamentary government sprang from rétional principles, maintaining that
it 'emerged! from the political circumstances of the Middle Ages. Indeed,
they have all argued that the rights ﬁnd freedoms demanded by reformers

in so many countries were not some abstract ideal realized in England by
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the bloody revolution: they were the long established Common Law
rights of Englishmen. The parallel between Oakeshott and Maine on
this, as on so many issues, is remarkable. Speaking of Natural

Rights Oakeshott has said that:

For many years now, these children of our own
flesh have been returning to us, disguised in
foreign dress, the outline blurred by false
theory and the detail fixed with uncharacter-
istic precision. What went abroad as the con-
crete rights of an Englishman have returned
home as the abstract Rights of Man, and they
have returned to confound our politics and cor-
rupt our mind.38

Similarly, Maine wrote:

The English political institutions, so envied
and panegyrised on the Continent, could not be -
copied without sweeping legislative innovations,
but the grounds and principles on which these
innovations were demanded were, as we shall see,

wholly unlike anything knéwn to any class of En-
glish politicians. Nevertheless, in their final
effects, these French ideas have deeply leavened
English political thought, mixing with another
stream of opinion which is of recent but still of’
English origin.

In England, then, the security of the individual was K guaranteed by the
fact that government proceeded within the given framework of custom and

law, thus enabling all to know the limits of government action in given

circumstances.

Of equal importance to the admiration-of-the bglanced consti-

"~ tution in the kind of conservative thought we are considering is the belief
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that the balance of political machinery can easily be destroyed. It
has been-indicatéd that Maine feared that the growth of populér repre-
sentation threatened the balance of forces. This theme is again taken
up by Oakeshott when he analyses the danger of'mass society in his
essay 'The Masses in Repreéentative Democracy'. Here he argues that
Parliamentary Government, which reached it maturity in the late 18th

. and early 19th centuries,was a direct response to the emergence of the
individual from ascripbive ties in the léth and l5ph centuries.- in
Mainefs terms thé movement from status to contract. The function of
government was to protect the.individual and secure his rights.

In this condition every subject was secured of
the right to pursue his chosen directions of
activity as little hindered as might be by his
fellows or by the exactions of government it-
self, and as little distracted by communal pres-
sures. Freedom of movement, of initiative, of
speech, of belief and religious observance, of
association and disasociation, of béquest and in-
heritance; security of person and property; the
right to choose one's own occupation and dispose
of one's labour and goods; and over all the vrule
of law": the right to be ruled by known law, ap-
plicable to all subjects alike. And these rights,
appropriate to individuality, were not the priv-
jleges of a single class; they were the property
of every subject alike. Each siinified the abro-
gation of some feudal privilegs.

Oakeshott saw that the tule of law was threatened by the emergence of
the Manti-individual" and his accompanying philosophy, the demand for

numerical democracy, The responsibility of self-determination proved
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more than many people couid bear, since it emphasized their own
inner inadequacies. Consequently, these men have united in a
demand for egquality, not to augment individualism, but to obtain
security against it. The omnipotence 6f the state had to be im-
boSed on all, For to_allow the.individuality of some to continue
would, by demonstrating the total inadequacy of others, threaten
their emotional security and consequently the security of the
"social protectorateﬂ, In tﬁis way the state received an invita- -
tion to become the complete manager of the community, dqstroying
all the values obtained by the rule of law under ﬁarliamentany
government, - “Support has been given to leaders on all issues to
save the individual from the necessity of reaching his ovn decisions.
The mandatq and_representétion have become maaning}gss, the populace_
simply being 'used' to sanction thplpolicy decisions of their rulers.
Thus, Oakeshott, like Maine, felt that democratie government
was a threat -to the parliamsnt;ry system of rule. The various 1lib-
ertiés implicit in the political tradition, freedoms which appeared
before the advent of democragy, were how being threatened by the de-
mands of the anti-individual. Both appealed to the tradition of the
balanced constitution and its rule of law in an attempt to retain

liberty and individuality against the omnipotent state.
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Some indication has been given above of the character of
the an;lytiéal conservatives! épproach to political change. It was
essentially empirical._ Politics was concerned with the realization
of thg immanenp potential of circumstance and the reconciliation of
the inconsistencies which changing conditions cregted. Political
activity was seen strictly as a process of repair. Now I&ing behind
this extremely cautious approach to political activity is an intense
awareness of_the_kind of knowledge which is appropriate to the polit-.
ical art. And it is only by giving due attention to this that a real
appreciation of the agalytical conservatives'! position can be secured.
Once again ;t is to Oakgshott that we must turh for the most developed
quresgipn of_@he them . In hig essay on "Political Education", he
makes a distinction between ideological and traditional manners of
political behaviour, a distinction which can be chpared with his di-
vision between technical and practical know;edge in his more general
diécu;sion. Technical knowledge, like political ideology, is an
abridgement; the distil;ation of what is considered to be signifigant
data. It is communicable in precise terms to the relative novice. In
contrast,_ﬁractical knowledge is the whole bedy of an gctivity, impre-
cise; and is incommunicable except among the initiated. Both technical
and practical knowledge are useful to the politiéian, but because of the

complexity of his éctivity, he must rely primarily on his practical ex-—
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perience. His inspiration stems from traditional patterns Qf behaviour
and from the manifold intimations of concrete circumstances. In this
opinion Maine and Oakeshott are again in remarkably close agreement.,
Indeed, Maine's analogy of the dangers involved in attempting to rule
gsociety from the baéis of an.%.priori constitution being similar to
those confronting anyone tryipg to ride a horse simply from the under-
standing of a manual on horsemanship, might, from the nature_of its com~-
position, be migtaken for one of Oake;hott's qwn_comparisons.
Unfortunately, .the beliéf that political wisdom is not a tech-
nique, some very speciaiized branch of_knqwledge, but a familiarity with
the traditions of society and an ability to feel where the shoe pinchés,
hag produced a gr¢a£ amount of eonfusion_and even migrepresentation. The
major stumpiing block appears to lie with the intgrpreyation of the "trad-
itionalistg*" undgrstanding gnd use of p:inciplesf Some of the issues
raised by this_di;cussion gight bq profitably dealt witﬂ at this point
since it _v_r_ill help to cZ_Larify to a greater degre_g _the particular beliefs

of the tradition of thought to which Maine belonged.
PRINCIPLES AND CONSERVATISM

The rejection of what Barker has called 'first principles’ in
politics does not mean that conservatives rejected all principles. To

clarify the overall conservative position in this respect, the analysis
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given recently by Brian Barry in ﬁis book Political Argument might be
employed. He descfibe; two major groups: the first he calls Anti-
Political Conservatism; the second, Anti-Rationalist Conservatism.

_ The first group believes that although principles have their
use, they have proved to be dangerous in the political life. Even if
one dism%ssed the assertion that a state gttempting to realize "ideal
regarding" principles of social justicermust be ". . . torn apart or
brutally unified by a totalitgriap gqvernment based on terror," it
might still be argued that, M. . . although there may be particular
pimas when_competing principles are_not so wide”apart that attempts
to implement them lead ﬂo unmanageable strife, hevertheless, it is_
dangeroqs for the idea to get around_that principles have a lqgitimate
place in politics because you can never be-su?e when different people's
principles wonft be disastrously ipcompatible.ﬂ41 As Barry goes on to
say, this argument is unacceptable. In this case a distinction can be
made betwesn principles which are permissible and those which are not.
It is thus not an argument against principlés as ;uch. The point might
be }e#@ by noting tha@ the 'Anti-Political Cénservative' regards principles
as a valid part of man's mental apparatus, but fraught with dangers when
employed in the realm of politicé.

The'Anti-Ratiopalist Congervative', on the other hand, rejects

the use of principle in any sphere. He believes that instead of relying
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on discursive reasoning, men should put their trust in intuitive
judgement. It would seem, to put the distinetion at its crudest
level, that one tradition mereiy questions the wisdom of using _
principles in politics, whilst the other_rejécts all principles.

It has been_indicated above that Maine, although a trad-
itionglist, did retain a belief in the efficacy of_principles. He
recognised that the major developments in soéiety.were often inspired
by some great and fundamental belief such as ﬁhgt of Natural Law or
qtility. Given then, this bglief in abstraction, which had been of
greatlimportance in the realm of law, it might appear that Maine and his
tradition can fit snugly_into that group which Barry has called the ‘'Anti-
Rolitical Conservatives'. But before reaching any premature conclusions
on this question, it is_essential that_the.éctual nature of the principles
we are diséussing shoﬁld be made clear. So far we have used the word
'principle' to signify a highly abstract gengralisation, a construction
éf an ideal from the materials of gxperiance. But there are also prin-
ciples of a much more modest character,_not high level abstractions, but
simply guides "extracted from expertise." These are relevant maxims,
reasons or considerations which might arise in any serious discussion.

It is not claimed thét they:form a complete account of conduct however
fully they may be developed. Nor are these principles, when once expressed,

held to be in any way self-evident and absolute; each derives its rele-
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vance from the context in which it is used.

Clearly this particular understanding of principles places
a rather different complexion on Barry's analysis. Failing to recog-
" nise the two different levels of discussion, the principles which he
aspribe§ to the"Anti—Political Consgrvatives' are of the abstract
variety. And indeed, certain conservative thinkers, such as Hayek,
.do hold such principles not only in apolitical realms, however, as
Barry suggests, but also within the‘political sphere itself. Note,
for example Hayek's suggestion that. an ideclogy of freedom is neces—
gary if we are to succgssﬁully Qefehd-our possession of ﬁhat freedom.

Barry's second group of conservatives, the 'Anti—Rationalists',
thqse whom_hq believes held no beliaf ih principles whatever, might
now be seen as adhergnts_of the 1imitéd kind of principles which have
bgen described above. By ignoring these anq concentrafing egciﬁsively
on the usual a‘p_stract character of generalisation, then the appear-
ance would be given of a total rejection of al;.principles._'

. The question as to which catgggry:Maine belongs can now bg
answered. His belief in pringiplqs, even in those of Natural Law and
utility, was strictly limited. Major principles, he believed, should
be used to point our energies in the pight direction, not to control
the application of those energies. This was the reason for his admir-

ation of the Roman use of Natural Law, which gave a general directive
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 to achieve harmony and uniformity without giving specific instructions.
It was also the reason for his depreciation of its later manifestation
infthe_hands of Rousseau who shaﬁéd it into an all embracing doctrine.
No, like Oakeshott, Maine believed that Egropean_politics could only be
conducted in safety if the principlgs employed were those for a limited
anq not for a univgrsal applipgyion._ It_is;;pparent, then, that Maine
bqlongs to the group of conservatives designated the 'Anti—R;tionalists',
once this term has been upderstood to apply to phose people -who-make a
limited use of principles. And this seems to be yet a further facet of
Yaine's alienation from the orthodox conservative tradition, since it
appears that the identification of the Anti-Political Conservative'_with
the Burkeans and the 'Anti—Rationaligts' with the analytical conservatives,
would, in broad terms, be acceptable. It must be pointed oqt, however,
that the association of Burke and his followers with the 'Anti-Political!
group is not a conclusion reached by Barry himself. Indeed, Barry would
group Burke and Oakeshott together as belonging to the main conservative
tradition. But it has been made clear above that such a classification
is quite .meaningless.

The conclusion here reached, then, is that in a period faced
with the dangers implicit in the emergence of mass society, Maine brought
to bear the soothing voice of an old tradition of English conservative

thought. His was not, as some writers have suggested, the response of
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a frightened feactionary? a man refusing to come to terms with the
social facts of the time. He claimed no metaphysical support for

his recommendations? support which Burke facing similar dangers had
found indispensablg. He rose above the kind of dogmatism which per-
meated so much Victorian thought and which he was attempting to com-
bat. In these-respects,_Mainefs work appears as an outstanding con-
tribution to political thought. Unfortunately, like the other writers
of his kind, his ideas have been misrepresented by commentators at-
temptiné to present him as a more orthodox thinker than he was. If

this distortion is ignored, Popular Government appears as the most

outstanding work of analytical conservatism written in the 19th cen-

tury.
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CHAPTER FIVE
HISTORY AND POLITICS

THE STRUCTURE OF THE ARGUMENT

Now that both Maine's historical and political positions
have been examined, it will be helpfu; to consider the relattonship
existing between the_two. The first pgrt.of this_chapper will, there-
fore, be conqentrgted on Maine's .own updgrstanding of this relation-
ship; the second part will be concerned.to clgrify Mgine's po§ition
and to expose the foundations of his argument; the third, to discuss
the various interpretations of hisyvork as a whole; and the last to
give some account 9f the major cri@icisms which have been directed

against Maine's method of analysis,

THE RELATIONSHIP BETWEEN HISTORY AWD POLITICS

The basic postulate upon which the whole structure of Maine's

thought rests is that there is some identifiable continuity to be
traced from the earliest ideas of mankind to their very latest emanation
He believed that in order to secure a complete understanding of the

contemporary world, it is appropriate to elucidate the origins of ideas
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and institu£ions. Maine was far from Being unique in this leaning
towards historical explanation; Hegelians, Positivists and Social-
ists were all concerned with history in the 19th century. The par-
ticular demands made on history differed widely among the various
theorists: some demanded a kﬁowledge of society's future develop-
ments; others, a guide to practical ;cpivity; and the ;qss ambitious,
an un&erstanding of the here and now. &11 were unanimous, however,
in'believipg that history providq@ an igvalgab;g_soupce_of matgrial
for generalisation and prediction. Although this particular appre-
ciation of history.is now questioned, it did represent a.considerable
;dvance over_previous interpretations in whiph the past had often been
regarded as little more than a record of man's mistakes or, at best,
as a means of supporting a political purpose.

The most ambitious of these new investigations were the
philspphies of history which were concerned with events on a world
scale. Not content with empiriqal research into a limited aspect of
man's past, it was believed that the laws_of higtqriqal”chgpge, and
even human destiny itself, could be discernea through an examination
of world history.. Under the impact of scientific achievements, his-
torians and philosophers, such as St. Simon, Comte and ﬁarx, attempted
to create a science of society - to reduce the vast mnltipliciﬁy and

diversity of historical material to some kind of causal order. . In each
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caée, the product of their labours was a vast synthesis, a universal,
irresistible theory of development: a genéral law or explanation
under which all the "facts" of history might be subsumed and allotted
their special place. The nature of political activity, it was be-
lieved, was strictly determined by historical forces. In the 20th
century, ;imilap ana;yses have been undertaken in the work of Spengler,
Toynbee andyon a diffe;gnt plane, by Karl Jaspers.

Maine's own scheme of analysis was, however, much less am-
bitious, ﬁis_goqqern,_as he said, was to understand the;naturg qf
contemporary progres;ive sqciety hyreferringto'thosa less.fortunate
civilisations which had femaiped in a stationary condition. But this
in itself Would not necessarily exclude him from the fold of universal
historians. Ranke, for examplé, was amongst those who believed "forld
history was the history of the West."l. What does excluds Maine is that
he was only interested in a limited aspect of that history, ngmely, in
the character of man's earliest social i@eas and institutions. That he
was not prepared to develop a complste history of man's evolution must
not, as it has been indicated above, be misconstrued. He clearly feit
that a detailed analysis of the whole of western society's evolution
could be of great value, as there had been important periods since the
breakdown of ancient society which had been influential in contributing

“to the make up of contemporary culture. (Witness, for exampls, the
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peculiarities of modern land law attributable to the feudal period.)
Faced with an overwhelming amount of material, Maine dealt with the
area he considered of greatest importance. Once the germs of all the
important concepts had been delineated in their primeval form, then the-
tracing of their later manifestation would not only be much easier,
ib: would be much more productive of significant information; .In short, the
full implications of a concept's later developments could only be
appreciated if its original_function was also bprne in m;nd. .Sir
FrederickPollock admirably sums up the role which Maine played in
laying down this foundation of historical research.

Nowadays it may be said ‘that™all have got the seed,ﬁ

but this is no justification for forgetting who first

cleared and sowed the ground. ¥e may till the fields

the master left untouched, and one man will bring a

bettser ox to yoke the plough, and another a worsse,

but it is the master's plough 8till.2

Although an inquiry into eg;ly civilisation as a prelude to
ical activity, is now regarded_as qither unnecessary or inappropriate,

such inquiries are not unknown. Indeed, the highLy regarded German thin-

ker Karl Jaspers, in his work The Origin and Goal of ﬁisto;z, uses a
method similar to that of Maine as a basis for his speculations. A com=-
parison of some of the points of contact might be useful in understanding

Maine's position.
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Neither Jaspers nor Maine attempts to define the nature of
man in prehistory. Unquestionably, Maine would 'sympathize with Jaspers!
view that "Prehistory is that section of the past which, although it

is in fact the foundation of all that comes after, * is itself un-

known ; . . [ and yet_/. . . The evolution of man in prehistory is
the development of the basic elements constituting humanity. His evol-
ution in history is an unfolding of inherited contents of a spiritual
and technical nature. The basic constitution took animmeasurable per-
iod of time in which to develop; by contrast, historical evolution has
tﬁé appearance_of something paking temporary shape in works, notions,
thoughts and spiritual configurations on phe broad and deep foundatigns
éf_hgmanity, which was evolved in prehistory and is sgill real today.
. « » Historical consciousness is now confronted by the major question
of man's basic stock as inheritgd from the ages”beﬁore history,_of tbis
- universal fundament of humanity. Han is alive with subterranean forces
from thelages during whicﬁ this hum;n_nature_game iqto being._ If we
could know prehistory we should gain an insight into one of thq funda-
mental substances of humanity, by watching it come into exispance, by
seeing the conditions and situations that made it what it is.n3
Jaspers continued that by securing a knowledge of prehistdry,

the primary motives underlying man's activities, which were shaped in

# my italies



-170-

this unrecorded era and yet remained beneath ﬁhe veneer of civilisation,
might be better understood and even moulded in such a fashion as to
avoid stumbling into the abyss of a new Stone Age. Maine, too, regretted
the non-availability of reliable evidence regarding the earliest stages
" of civilisation since such material that was accessible confirmed his
belief that the understanding of society in its simpler, primeval forms,
could prove an invaluable instrument for appreciating the contemporary
world. He belleved that the evidence showed that,

. « o the differences which, after ages of change,

separate the civilised man from the savage or bar-

barian, are not so great as the vulgar opinion would

have them. Man has changed much in Western Europs,

but it is singalar how much of the savage there still
is in him . . .%

It_is hardly sqrp;iging#that with sugh sympathiesntpeqe two Writers, frus-
trated_in their'knowledge of prqhisto;y, shou;d, neverthgless, feél that
to constructna detai}ed framework“of man's e;rly'social organisation would
still be of great importance in underspanding man's evolution.

Maine felt that the most significanﬁ area of investigation was
the era in which man's social organisation was structured around the pat-
riarchal family. It was in the ideas implicit in this primordial asso-
ciation that the fundamental concepts regarding man's_social life had been
germinated. It was true that later periods'had often been decisive in
shaping the character of future development. Consider for example the

ara of c¢odification through which all sociseties passed, or that in ﬁhich
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the belief in Natural Law held sway in the western world; but

these influences had eithef to frustrate or encourage the original
ideas produced by the patriardhal society. For Jaspers, however,

the decisive age in man's development, which he calls the 'axial
period', is that point in human history which ". . . gave birth to
everything which, since then, man has been able to be, the point
most_overwhelmingly'fruitful in fashioning humanity . . . Zrit iq;z

o « o to be found in the period around 500 B.C., in the spiritual
process that occurred between 800 and 200 B.C._ It is there that we
meet with the most deep cgt dividing line in history. lan as we know
him today came into being."? Thus, although thg actual periods which
Maine and Jaspers selected as crucial for the histqry‘of mankind were
not the same, they did agree on the more fundamental question of method-
ology: it was only by reference to an epoch of history in which man's
contemporary heritage had been given its initial form that a correct
perspective of the present, and for Jaspers, the future also, could be
secured.

Maine was content to limit his studies to a detailed analysis
of ancient society and in this essentially conservative approach he is
set apart from many of his contemporaries. He was resolved to produce
a full and detailed account of the past bas?d on the available evidence,

eschewing all methods which went beyond the "facts' to defend some grandoise
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and inevitable pattern of development. We may agree with Diamond who
points out that Maine's own analysis really rests upon wvery limited
historical material. BEut even allowing this, the whole atmosphere of
his work is of a much more moderate kind than that of many 19th cen-
tury historians.

Unfortunately, Maine made 1ittle comment on the various exam-
ples of historiéism so prevalent among his peers, but perhaps some
indication of his attitude might be gleaned from a reference made to var—
ious systematizers when recommending the virtues of Austin's approach
- to jurisprudence:

Now nothing could be more unfortunate for the

philosophy of law than the "Province of Juris-

prudence Determined" should come to be regarded

simply as Austin's system - as standing by the

side of Blackstone's or Hegel's or any other sys-

tem - as interchangeable with it or equivalent to

it.

Thus despite certain comparisons which have been made between Maine and
Hegel, Maine himself seems to have had little regard for the system

builders. We may agree with the article on Maine in the 1902 edition of

the Encyclopedia Britannica which states that: "Foreign readers of Maine

have perhaps understood even better than English ones that he is not the
propounder of a system but the pioneer of a m.ethod."7 Pollock made much
the same point in his introduction to Ancient Law when he rejected the

criticism made by continental scholars, namely that Maine's work failed
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to present a complete systematic construction, a finished whole. It

was simply not his intention to produce such a work, his aims were

modest , merely to make some contribution to legal history and its method-
ology.

The.nature of this methodology has been alluded to, it was
thé application of the critical techniques of the great German school
of history to legal studies. Maine believed that thought could only
be understood_completely when the society which had produced it had also
been comprehended, and vice-versa. Consequently, he aimed at a thor-
oughly detached and objective analysis of the past, lifting history out
' of the realm of retrospective politicsztnd romantic interpretations,
which in the_works of Carlyle'and Hacaulay were still prevalent in the
19th century. He wished to write a moreu;cientifiélkind of history,

an appraisal of events and ideas as objective as any of the treatises
to be found in natufal science.

Assuming for the moment that such a history is possible, what
would be the r esult? Would generalisations regarding the past be the
1imits of such a scientific method? Or, would Haine join the ranks of
those 19th century historians who claimed Elijah's mantle and insisted
that because of their knowledge of the laws of history, the future con-
dition of mankind had been revealed to them? With regard to the latter,

clearly not; for although Maine did maké frequent use of scientific
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analogies, claimed to be utilising scientific methodology, and hoped

to secure scientific generalisations, his actual work offers little

to support such claims. He was a historién, not a historiographer,

and his admiration for science, fortunately, ha@ 1little impact on

his work which continued to be careful, moderate and historical. In
his flirtation with the language of science, however, and the limited
use to which he actually put its methods, Maine might be compared with
another great 19th century anthropologist, E.B. “Tylor. As Irving Gold~-
man in his article "Evolution and Anthropology" maintained, ", . 'Tylor
was diffident about offering grand evolutionary concepts, although like
his- contemporaries, he spoke freely of 'laws' and of 'uniform stages!

of development."8 Maine was concerned éimply with geheralising the pro-
cess of change from the past to the present.. Regarding the future, he
would probably, because of his great faith in the efficacy of ideas in
producing radical change, be in sympathy with those.views expressed by

Karl Popper in The Poverty of Historicism. Here Popper argued that the

prediction of a future order_of society was impossible simply because
man's future state of knowledge coﬁld not be known in the present.

“ But often the utilisation of history was not taken to such
extreme lengths: without postulating any future utopia, it could be
used, so it was thoqght, as a guide to political activity - a useful

source of precedents for determining rational conduct. This essentially
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practical and moderate approach was much more popular among the English
historians than the more ambitious continental philosophérs of history.
Tt was exemplified in the works of such men as Seely, who according to
E.E. Kellett, refused to call anyone a true historian who failed to
draw valid political conclusions from their historical inquiries,9 and

one of Maine's own students, the Comtist Frederic. Harrison. In his

book The Meaning of History, Harrison, not following his master Comte

too closely at this point, presents a very clear statement of this second,
practical interpretation of the past. The work may be used as a focal
point in the examination of this view point.

The broad outline of Harrison's position is that the whole of
our present world is the product of the past: our institutions, customs,
traditions,'forms of art and science, language and manner of thought - all
of man's éonsciousness, in fact, is the product of his past development.
Without a knowlgdge'of the world's heritage, irrespective of the intelli-
gence of man, ". . . it Wogld be impossible to think, for the world would
present one vast chaos. . ."10 Indeed, withéut a knowledge of what has
passed away the very process of thought itself would be unattainable.

The eivilisation into which one is born provides both the form and the
content of communication, without which man would be reduced to the level
of the animal. Harrison continues:

| Now, if this be true, if we are so deepl& indebted

- and so indissolubly bound to preceding ages, if all
our hopes of the future depend of a sound understand-
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ing of the past, we cannot fancy any

knowlédge “more: ,important*than:the knowl~ -

edge,ofzthe wa{lin which civilisation has

been built up.
Soclety is an organism'with its own laws of growth and consequently
change mst be in-accordance with natural processes unless some mon-
strous deformed creature is to be born. "Nothing but a thorough knowledge
-of the social system based upon a regular study of its growth, can
give us the power we require to affect it. For this end we need one
thing above all - we_need history."l2 The'pqsition is thus clear, every
account must be taken of history if political action is to be meaningful.
But this late 19th century application of history fo politics is much
more_sophisticated that some of the crude practices of the 18th and 19th
centuries; Harrison himself made direct reference to the use of history
as a mere store of political maxims and suggested that it ". . . might
do more harm than good. TYou may Justify anything by a pointed example
in history."l3 Harrison might agree with Sidgwick that, regarding the
evolution of society, "history is past politic;, politics present his-
t_;ory,"l4 but this did not reduce their discussion to the level of sup-

porting Y priori doctrines by an appropriate selection. of historical

evidence.
Maine had sympathy with the practical employment of history
as édvqcated by the positivists. His'whole scheme of inquiry had been

to correlate ancient and modern thought with the view of making the latter



=177~

more intelligible. Put the major question of his identification with
Harrison's style of history is to determine his attitude to the role
which he saw history performing in bringing about rational change. Both
Maine!s concept of historidal growth and his position on political change
have been discusseq. What is required now is to elucidate the nature of
their relationship. Some difficulty is apparent at this point as Maine's
position is uqclear. He seems to hold two views of a contradictory -nature:
one, indicative of a.belief in histprica; inevitability; the other, sug-
gestive of g_belief in change_according to man's resolution of inconsis-
;enqies within the existing social structuref'-To_make clear.tha relation~
ship existing bgtwgen his historical and political work, it is necessary
that these positions be analysed in their most_extreme manifestations.

The first standpoint would seem to indicate that Maine felt
cert;in genqralisations could be made regarding the laws of social change,
anq that once these had been discovered and understood, then, as in
spience, the future course of certainevents could ba forecast within the
limipg_imposed by thg possib}e impact of_new ideas. Various references
implying ;uch assumptions occur ﬁhroughout Maine's works, particularly
with regard to the growth of law. For example, in disoussing the intro-
duction of the Benthamite notion of sanction into Indian Law, he suggested
that this minor innovation had necessitated the modification of Hindu

Taw to a much greater degree than had ever been anticipated. But, he



~178-

continued, "No better proof could be given that, though it be improper

to employ these terms soversign, subject, command, obligetion, right,
sanction, of law in certain stages of human thought, they nevertheless
correspond to a stage to which law is steadily tending and which it is
sure ultimately to reach,"? Or again, in his early lecture on Roman
Law he maintained, "It is not because our own jurisprudence and that of
Rome were once alike that they ought to be studied together - it is be-
cause they will be alikef It is_because all laws, however dissimilar
in their infancy, tend to resemble each other in their ma.turity."l6 And
later in the same essay, he stressed this point again by claiming that
one of the attractions of Roman Law is its power. ". . . of enabling us,
by the observation of its own progress, to learn something of the course
of development which everybody of legal rules is destined to follow.nl7
Theee examples have been drawn from Maine's reflections on law, but he
indicated in his article "Mr. Godkin on Popular Government" that his own
belief in inevitability might be extended to cover a wider field.18 The
point which he was making was that societies rested upon factors inde-
pendent of human nature. This, he believee, certain deductive thinkers,
including J.S. Mill, had failed to realize. Societies sheuld be seen as
", . . organisms with a development and laws of their own."19 Unfortun-
ately, Maine refused to discuss this thesis at any lengph since it lay

beyond his immediate purposes, but it is a concept which seemed to lend
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support to the argument that he held some belief in autonomous laws of
society.

For the Qoment, then, it would seem that one could confidently
identify Maine's position with that of Harrison and suggest that he
believed history to be the key to politics which unlocked the mysperies
of the future by presenting-an incontrovertible process of change. Pol-
itical activity was concerned merely to realize thg.dictates of history.
Indeed, our confidencg in_such a conclusion is heightened when we find
Maine stating that, ". . . if not the only function, the_chief function
of Comparative Jurisprudence is to facilitate legislation and the prac-
tical improvement of Law. . ."20 He continues that, ". . . by the exam-
inatioq_and pompariscp“ofjlaws, the mpst valuable materials are obtained
for legal improvement. There is no branch of judicial enquiry more im-
por;ant phan this, and.n°9°,f?°m.WhiQh ; gxpect phat the laﬁs_of our
country will derive more advan@age, when_it has thoroughly engrafted
itself upon our legal edgcation."zl It must be remembered that Maine
ideptified the Comparative with the Historical Method, and so his argu-
ment at this point is equélly applicable to what has Q;en termed his
historgcal analysis. But, before asserting conclusively that he does
bqlong to the same positivist t radition as Harrisqn and his colleagues,
the negative aspect of the case must be discussed.

In his essay; "The Effects of the Qbservation of India on Mod=-

ern Buropean Thought", the Rede Lecture fon 1875, Maine rejected the thesis
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that, because several property had been found to be of more recent origin
than prope?ty in common, those agents attacking private property and de-
manding a return to the natural condition of communism, gained the advan-
tage of historicgl support on the basis of communism's historical primacy.
His position was, and it constitutes the foundaﬁion.of this particular
interpretation: "It is not the business of tﬁe scientific historical en-
quirer to assert'good or evil of any particular institution. He deals
with its existence and development, not with its expediericy."22 For Maine
then, scientific history was non-prgscriptive(in essence, it simply én-
abled man's knowledge of his presegt world to become more meaningful. His-
tory was valuable because it was "true", "a portion of the truth which it
is the object of all study to attain."?3 It provided man with the heri-
tage qf.his ancestors. Certainly, at this point, he Qid not feel that his-
tory rgvéaled any particular policy lines to be realized in the political
sphere. Maine definitely rejected any ideg pf an elite of social scien-
tists directing society on principlgg derived from "history" in the manner
adv@cated by Combte and Ernest Renan. R#ther, in man's political affairs,
Maine favoured the continugd dominance of a traditioﬁal aristocracy in the
performance of what is an-'extremely practical kind of business'. They
alone possessed the necgssaryvvis@om - the inherited feeling for the insti-
tutions, customs and ethos of a country - an intuitive, rather than rat-

jonal political knowledge.
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The two positions have thus been outlined. On the one hand,
Maine seems to assert that history reveals certain paths along which it
seems inevitable that all-societies must_pasg. Politicgl action in this
case is simply concerned with preparing the ground for the unfolding of
a hecessary development. On the other hard, it is.suggested that his-
tqry is simply a body of knowledge which could exp;gin? but not pre-
scribe. _Political action is creative in its own right. ﬂqquer,_alfn
though these ﬁwo_approaches maylipdiv;dua%;y form the basis for inter-
pretating Maine's writings, a third approaah,’and it' is suggested a
case more representative of his true position,_remaips tq be delineated.
It is a position which iies_between'bhe two extreme cases which have been
out;ined above ;nd ip can, therqfore,.best be §escribe§ by presenting
these in their more moderate forms, by moving towards the centre of the
continuum. |

Taking the positive interpretation of history fifst, it might
be #rgued that Mainé felt no rigid policy directiveé could be deduced
from the past since the laws of development were of a much too general
nature to be of any practical benefit. In any case, the political
decision whether or not té ;ttempt to guide society along new paths had
to be made by using other than historical considerations. History was
vital, however, in providing the essential knowledge of the framework

within which one was acting; it provided the evidence or material on which
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the . valug-judgements of politics could be made with some degree of
confidence. But the actual pqlitical decision itself was quite separ-
ate from the historical world. It 'existed! in the realm of values;
it was concerned with what was considered 'ought to be'.

Politics, for Maine, was continually a reébonse to circumr
stance; and it was history which gave the fullest account of whatever
¢igcgm§§apces existed at any time. But the two wo;lds of history and
politics could not be equated or identified in Maine's schema: though
closely igtegraped, the two disciplines remained logically indepeﬁdent;
For Mainq, then, qogtinuity with the past wasa necessity and not a duty;
it was, however, not the blind acquiescence in the here and now or some
immutable law of progress. This point might be illustrated:from llaine's

Village Communities. After insisting that history was not concerned with

expediency, Haine continued, "But one conclusion he may properly draw from °
the facts bearing on the subject before us. Nobody is at liberty to at-
tack sgveral property and to say at the same time that he values civili-
sation. The history of thetwo cannot be disentangled.ﬂ24 Initially,
this might appear a rather dubious point to quote in favour of the pro-
position that Maine believed history offers contemporary man no specific
political directives. Indeed, it has been chosen especially because it
is a point which, though in itself offering no grounds for such'an inter-

pretation, has besen misconstrued in this way by certain writers. For
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instance, Craine Brinton in his work English Political Thought in the

19th Century ridiculed Maine by claiming "History may not be philosophy

teaching by example, but she does not refuse to teach truths convenient
for an English gentleman with a dislike for socialism. w25  put s if Maine's
statement is examined more ¢1dsely, it can be seen fhat he .was not sup-
po?ting the political disposition which Brinton obviously thought him to
be. He was simply presenting a generalisation regarding the nabure of
western progressive society. By comparing primitive and modern society,
it was clear that modern civilisation was characterised by the phenomenon
of the individual and the necessities requisite to his survival, the chief
one of which Maine saw as private property. Clearly, if private property
were abolished, then an important foundation of individuality would have
been destroyed? and the wholé cbaracteg of western society as it then
existed ﬂEHlQ have been_changed. It.wa§ obvious that Maine felt that
politically such a change would be for the_worsgy_since he'believed that
progress and also happiness are depehdgnt on indiviéualism. .But, as a
point of faect, his original assertion is politically neutralf He had
presented what he considered would be the result of a certain line of
action, but whether such action was to be taken was a’decision which the
scientific historian, qua historian, was noi competent to make. Thus
there can.be no question of Maine's having comnitted the naturalistic

fallacy: he did not attempt to derive political ideology from his 'status
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to contract' theory. Bﬁt because he supported the virtues of a modern
contract society politically, commentatofs have been led to argue that
his politics were derived from his historical position. As Smellie
said, his historical theory was used as "a text for naive individualism,"26
suggesting that his political ideas had been logically deduced from his
historical thesis in the same manner that ifarx had derived his. But,
such an interpretation of Maine's position has been shown to be quite
false: his historical theory and his political sympathies were perfectly
compatible, but the latter were not dependent on, or strictly deduced
from, the former,

If Maine's historicism is not as thorough going as it might
have appeared at first sight, it can also be demonstrated that his faith
in a traditiongl ruling elite does not exclude the utilisatiop of histor-
ical knowledge. It has been argued that this key group in society owes
its position to its 'wisdom', its practical knowledge: a knowledge which
is based on an intimate familiarity with the customs and traditions of
society - a fundamental awareness of the basic cultural heritage. To fully
appreciate the character of society, it is essential that some upderstand—
ing of the development or origin of various practices be grasped. Cer-
tainly, this need not be a very profound view of the process of history,

but it is an understanding essential to effective political action.
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Without it, politics would appear to be based on the kind of a priori
reasoning advocaped by_Rousseau, a view which Maine believed ridicu-

lous.. For Maine, then, the practice of politics was a limited activ-
ity which took place in the light cast by history; although he did not
believe either in an irresistable movemept of society or in attempting

to deduce political maxims from the past.

THE FOUNDATIONS OF MAINE'S POSITION

- Having thus 9stablish§d_@heirglationship existing between
the political and hiétcrical orientations pf_Mginefs‘work? it will be
of some interest to take note of the a;sumptions upon which the_whole
rests. By comparing ancient and modqrn givilisations, Maine hgd no-
ticed that_thepe had been a fundamental change in the prganisatipn and
character of the Worl@:_ it was t@e change hg_describg@ as the movemgpt
from status to contract. But what was the nature of this change? How
was ip_related to_the ideg pf progress which dgmigatgd ;9th century;
thought? What was its relationship Fo thg concept of eyolution! an@
how did Maine feel about possible future change? To determine the dyngmic
character of Maine's thought, it is necessary that it be seen in relation

to these questions which constituted the major preoccupations of 19th cen-

tury social theory.
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Under the impact of Darwin's Origin of Species in the 1860's,

. the concept gf Progress entered its third stags: by the 'seventies

and teighties, it had become a general article of faith. Although, as
R,G, qulingwqod pointed out, tye idea of evolution in nature, a cer-

' tain orderly sequence of changs, and the idea qf historical process in
human history were two distinct ideas, together they under;ay the 19th
century concept of Progress. To base progress on evolution, Bury sug-
gests that two assumptions must be made: firstly, that 'social life
obeys the same general laws of evolution as nature'; and secbndly, that
'the process involves an incregse in happiness'.27 Both of these assump-

tions Maine apparently adopted.

The most_popular and optimistig intqrpretation of this theory
of Progress was given by Herbert Spencer. For him, progress was not an
accident, a matter of lucky chance, it was'ﬁecessany: "The ultimate
development of the ideal man is logically certain - as certain as any
conclusion in which we place thg most implicip faith; for instance that
all men will die.n28 The objgct at this point is not to criticise the
various weaknesses in the concept of progress, but simply to indicate
the atmosphers of social thought at the time Maine was writing.

_Maine; as we shall see, usually restricted his use of the

term 'progress' to mean the continual production of new ideas. Neverthe-
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less, he seems to have shared in the general belief that man was
happier than he was as little as one hundred years ago. Maine made
this point expressly in an address t o the students of the University
of Calcutta in 1866 when he said:

Although there is much in common between the Present

and the Past, there is never so much in common as to

make life tolerable to men of the Present, if they

could step back into the Past. ' There is no one in

this room to whomt he 1life of a hundred years since

would not be acute suffering, if it could be lived
over.again.

This seems a rather uncharacteristic remark from this normally 'mel-
ancholic conservative', whq recognised S0 cléariy the relativity of
history.* Yet it does seem to be in harmony with his t heory of social
éhange. Not only were men happier than their ancestors had been during
the childhood of civilisation, they experignced; though many refused to
recognise the fact, higher mqral standards{ Thé greater volumq of legal
control in modern society was not a symptom of the depravity and decline
of moral standards, it was an exhibition of a'greater social awareness. |
The limited amount of criminal law in Roman éociety does not suggést that

they weire governed by a higher morality than our own; "We should rather

# As Maine often cites India as a 'stationary society' this remark
‘might seem contradisiory; but he felt that India was changing rap-

idly under the influence of British rule.
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say thét, in the interval between their day and ours, morality has
advanced from a very rude to a highly refined conception. . .n30
Underlying Maine's understanding of society's gradual im-
provement in material and moral terms were certain assumptions which
mnst be taken into consideration. Basic to his whole system of thought
is the notion that.E;stqrn, sﬁationary societies exhibit ". . . rather
@he infﬁncj of the hu@ap mind prblonged than a different maturity from
that familiar to us. . .n31 Upon this belief rests the value of his
comparative-historical_mgthod of social investigation and the notion
common in the 19th cgntury, that there has been a single, unilinear
process of evolution. Had he not assumed that progressive societies
had once been in tbe condition of existing 'stationary societies!?,
tben thers wogld have been little point in examining Hipdu society in
ord.exj t o determine Ithe origins of progressive societiss. Once any
moyament_was underway, Maine claimed that because of the importancé of
imjtation, all societies would tend to move a;ong the same path. An
examplé of such a process, he would suggest, is the phenomenon of "west-
ernisation", the increasing similitude of the whole world resulting from
the bregkdown of traditional structurss through contact with industrial
peoples. If there was any movement in society at all it did appear to
-be along the status-contract axis. But that there should be such a move-

ment was certainly not inevitable, nor was it gdaranteed that once
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échieved, the virtues of a contract society could be maintained against
the dangers of retrogression. In primitive society, then, all the ideas
of the modern world could be examined in their earliest form, their
original significance being heightened by the comparative simplicity of
ideas in arrested cultures.

Implicit in Maine'!s theory of social evoiution are ideas
symptomgtic of a certain fundamentalism characteristic of 19th century
thought. Indeed, without iﬁ, the whole reason for studying ancient
society would have been undermined. Certain aspects of this fundamental-
ism have already been indicated, for example, that ancient concepts are
the "germs" out of which all modern ideas have grown, or that there is,
if nothing else, a certain gggg; in which the various stages in the growth
of modern sociefy mist occur. The agtual extent of this type of belief
in Maine's work must now be examined.

Soma:assessment of the great role which Maine assigned to
ideas in determining events ﬁay be géined from the following:

If anybody seriously thinks that a great movement

can neither be started nor arrested by a book

written by a thinker in his closet, he should stidy

Mr. Bonar's Malthus and his Work.3é
This opinion is maintained throughout Maine's writing. In Ancient Law

he isolated certain concepts which he considered to have been absolutely

crucial.for the development of sbciety. Such was the Greek concept of
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'nature' with its notion of simplicity and harmony enabling'the Roman's
to aim at a particﬁlar goal in legal reform and avoid the dangers of
being ensnared in religion and superstition. Others were the ideas of
contract and testamentary succession, ideas which Maine regarded as
essential for the relsase of the individual from the bondage of the
Patriarchal Family. Fai;ure to achieve this in the East contributed to
its stationary character. Eollowing in:the. train of these principles
was the adaptation and adjustment of legal, political and social insti-
tutions, but it'wﬁs thought which was:bhe pathfinder to the new world
of greater individuality and progress. Clearly_this is a fundamantalist
theme: it distinguishes between major and minor causation and insists
that the above ideas were degisive in determining the nature of the_con—
temporary world. 1In ﬁhis modern world Maine pe;ceivgd that progress was
intimately connected with a number of con;iderations. These were phe

. interrelated ideas of individualism? private property an@ contract. Re-
garding contract Maine felt that, ". . . all the modern progress of soc-
iety seemed to be intimately connected with the gompletest freedom of
contract, and in some way al most mysteriously dependent on it. .33
Given then the particular ideas which Maine found to have been of such

great importance in the modern world, contract, private property, etc.,

it is hardly surprising that, even allowing for the fact that his polities
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were not logically deduced from his wider social generalisations,
these views should have been reflected in his political opinions.

Now.in the same way in which it was found useful to com-
pare the framework of Maine's historical method with those of his
contemporaries, so it will be of eome value to see the assumptions
underlying this approach in relation to those of other systems._ The
bases of 19th'century“social theory might be seen as exhibiting a
number of mythologies, and although these were of a multifarious na-
ture,.in essence they can perhaps be reduced to three main types.
The first and most widespread was the myth that man was subject to
historical laws of development which he could not control - that an
unseen hand controlled the d estiny of mankind. The second, which
was of great importance in English thought, was the opinion that man
himself was in a sense divine. He could determine the character of
society; he alone was'responsible.for the great_technological civil-
isation and had perfectability within his grasp. Finally, there was
the concept that man was neither God nor_automaton, but a creature
capable of greatness or self-destruction.

The first of these ideas has been d iscussed in ‘Jerner Stark's

book Social Theory apd Christian Thought : A Study of Some Points of

Contact: where he demonstrated that certain of the assumptions under-

lying 19th century social theory held implications which the social
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prophets had failed to realize. He held that the association of social
theory with myth or religion was first developed by St. Augustine, who
insisted that everything in the universe had its divinely ordained sta-
tion and function - that even evil had a specific purpose in God's Divine
Plan. Stark continued that, "It is a far cry from these sentiments,
characterised as they are by the deepest faith in a personal God. . . to
such deistical or atheistical writers as Adam Smith and Kant, or Hegel
and Marx. Nevertheless, the structure of their thought is very wcilose, not
to say identical with, that of Augustine. All four, together with the
whole host of their followers, were convinced that there operates in his-
tory and society a hidden law which co-ordinates and combines the dis-
jointed and selfish actions of individuals into a great social order or
process which achieves other, and indeed, better, in the sense of more
moral, effects than they have ever contemplated or deéired. The theo=-
logical meaning has dropped out, but the doctrine of the 'ﬁeﬁérogony of
purposes' has remained - remained at the very heart of sociological think-
ing. . ."34 1In each of the positions adopted by this group of thinkers,
the basic idea was thgt despite all the selfish attitudes of individual
man, the movement in society would always be towards a position of social
integration, whether this meant the increasing sacial benefits of laissem-
faire capitalist society or the classless state prophesized by Marx.

The world was. governediiby an unknown force, a Will.which realizgd its pur-
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poses, through, or in spite of, the conflicting wills of the members

of society. HNone of these.writers acknowledged this mythical char-
acter of their thought; often they were violent critics of the drama-
tised version of the human condition provided by Christianity. But.
whether they called the superhuman force which governed events his-
tory, science, or a world spirit, that force, in all its essential ag-
pects,lmay be identified with Augustine's Will of God, with the concept
of the 'heterogony of purposes'. Even Darwinianism, usually regarded
as the great opponent of metaphysical assgmption, actually heiped to
establish this'ﬁsub-theological" tradition more firmly tham ever in the
social sciencss, The theory of Natural Selection in itself, according
to Wundt, could no@_accoﬁst for the useful variations which developed
in various pecies. The possibilities of sufficient qumbers achieving
the same variatiops and beipga;ble to establish and propagate itself
were infinitesmal. To account for variations? therefore, Wundt fell
'baqk on "will" and the idea that the subjective will issues in objective
consequences'which correspond, not to-the wills which initiated them,
but to a purpose beyond them. It was thus a_:estatemsnt of the heterogony
of purposes. This can perhaps be considered the major myth of tlpe 19th

century, but the alternatives held their attractions for others.
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‘The second myth is in many respscts similar to the tele-
ological myth discussed above. In it the notion of a transcendental
power is replaced by a human agency. The power to change the world
is the power of human knowledge, particularly scientific knowledge.

This is the belief which underlay the great radical movements of the
modern world. Beginning in the Enlightenment philosophies of the 18th
century, the belief was conveyed to the 19th century by the utilitarians
within their schema based on the_principle'of the Gregtest Happiness of
the Greatest Number. It was passedron to the 20th century by the Fabian
Socialists through their trust in thé power of organised administration.
There was no need to wait for some unseen hand to create the new millen-
nium, man had the knowledge and skill with which to build it, step by
step, here and now.

Now where does Maine stand in respect of these two traditions?
.The fagt that he rarely mentioned Christian thought in his work, or that
his religious convictions were not sufficiently powerful to enable him
to secure a feliowship at Trinity ip 1845 by_pgking_Holy Orders, are really
of little use in assessing the assumptions which/formed the basis of his
theories. It woﬁld seam, howevef, that his confidence in-the efficacy of
private property and the freedom of the individual in p?oducing progress
indicates some leanings towards Augustinianism. ;ndeed, his sympathies

with Adam Smith appearto have been of some import. With him, Maine would
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certainlyl agree thét man is essentially a contract-making am.mal, and
that through the selfishness of economic competition, a form of natural
selection, men increased the social benefit, or as Spencer cared to put
it, differentiation goes ha.ﬁd in hand with integration. Like all the
classical economists, Maine was ready to lend support to the t hesis that
the initiative of the individual was the springboard of all progress. It
is also true that, like so many 19th century social thinkers, he had in-
dicated that he believed society was to some extent governed by laws which
were in some way independent of the activities of individuals within soc-
iety. This implies thalxt he saw the great law of e'vplution as in some way
independent of man's conscious design, a posiﬁion whic;h would tie in . with
the concept of some external force determining event's. Maine, it has been
suggested;, did not see fit to develop this point and consequently, it is
difficult to draw apy rigid conclusion. Certainly the rest of his work
fails_to ‘reveal any great sympathies with this particular strand of myth-
ology. He was of a much less optimistic disposition than either Spencer
or Smith. He could not see any evidence which seemed to support a grand
design thesis, and this alone one wouldlimagine is sufficient to disso-
ci;te him from the band of Bugustinians., But failure to qualify as a
pa_Lrticipant in this sub-theo]_.ogical tradition does not necessarily entail
any guaranteed fellowship with his more 'profane' contemporaries. In

fact, it was against this tradition of thought particularly and its ex~
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treme gtilitarian manifestations that Maine had directed a 1i£e-long
attack. Their faith in a particular organisation of society applicable
anywhere and at anytime was an anathema to Maine. The crude and clumsy
instruments of reform advocated by these thinkers were totally inappro-
priate, being the product of a grossly simplified view of the real
nature of social change. The fundamental error involved in_this par-
ticular myth was the substitutiop of technical knowledge for the his-
torical understanding of society. Society was not a static organisation,
but a living thing - the product of a history from-which it could not
be separated. To dismiss the past as a record of human failure, as
Rousseau and the utilitarians hgd done, was to remove the root of present
socigﬁy from its source of_lifq. ,
| The two myths have underpinnéd the various alternative.:teach-
ings which have been contrasted with Maine's position in hiétory and
politics throughout this essay. They are, hqwevér, but two, albeit
major ones, of many themes interwoven with 19th century political thought.
Maine's own mvthological inspiration is primarily Greek, to be more. exact,
Aristotelian. Aristotle contended that although man was not the mere
plaything of a transqendenﬁél deity, neither was he capable of coherent
‘action without taking cognizance of the circumstances in which he found
himself. In a world of change, it is the t ask of the statesman to

secure ordered development by cultivabing the inner potential of favourable
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circumstance. In this process, careless husbandry would blind men

to dangers, and lead them to imprudent adventures. Maine's position

is clearly very similar to this. He would seem to belong to the Greek
tradition of considering man almost semi-divine in his greatest achieve- .
ments, but at one with the.lowgst creatures in his subjection to the
fundamental laws qf naturs. R. Huyghe gave expression to this particular
myth when he daid, ". . . They all suffer from man's duality; man hanging
torn, between twq.poles: one is_still in contact with the beast, the
other already reaching up to God. This is man*s.unsolvab;e paradox."35
Ig politics? in pgrticula;, the restr;ctions imposed by the material with
which one must work“arg most apparent. Man must be a craftsman if he is

to succeed in realizing the good society.
CONTEMPORARY INTERPRETATIONS OF MAINE'S THOUGHT

Modern interpretétions og Maine's system of thaught now recog-
nise the close connection between his historical and political studies,
but the exact nature of the association is.still_a matter of contention.

On the one hand are interpretations like those of Brian Smith and K.B.

Smellie, who regard Popular Government as a caricature of Ancient Law.

They see both as essentially concerned to show the uniqueness of divil-

isatioh and to give warning of the threat to it from the advocates of
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irresponsiblg 3 priori doctrines. On the other hand is the analysis
offered by G.A. Feaver, who, using new materials - = anonymous review
articles which have recently come to light - suggests that although

Ancient Law and Popular Government-are connected, the latter is more

a reacpion to, than an implementation of, the themes expressed in the
fofmer.

' B.C. Smith in his article, "™aine'sConcept of Progress",
develops - the idea that Maine thought that freedom of contract, several
property and individuality were not simply manifestations of civilisation,
but constituted its very basis. At one point, Smith commits the fallacy
of identity* suggesting that Maine "defines civilisation in terms of
several property. . ,"36 when he was simply claiming that several pro-
perty had been the most powerful of a 'vast yériety of solvent influences!
in creating modern cifilisation. Smith continuqs;

Aﬁ analysis of the defence of contract and private
property, together with some consideration of Maine's
definition of inbellectual progress, facilitate an

undePstanding of the motive behind Popular Govern-
ment .37

# See "The Proof of Utility in Bentham and Mill"; E.W. Hall; Ethics,
1949~50 for a discussion bf this fallacy. But a very crude example
to indicate the idea would be to say smoke is fire, when, in fact,
they simply occur at the same time.
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This argues that Maine was defending the virtués of 19th century
liberalism, or to be'more precise, the "0ld Liberal! view of politics,
a position which moved increasihgly to the right in defiance of the
threat of democratic mediocrity. It was a more masculine liberalism
than that expounded by J.S. Mill, and claiming such scholars as Fitz-
james Stephen, Maine and Sidgwick, fbund.itg most able representative
in the Commons in the figure of Robert Lows.:

Feaver, however, argues that such a laissez-Paife interpre-
tation of Maine's work is unsatisfactofy. Even allowing that past
progress had resulted from the:release of the individual from ascriptive
legal ties, he continues: -

It by no means follows that Maine would welcome the

uncontrolled continuation of that process. What was

to concern Maine in his mature political studies was

the ‘explicit regognition of (indéed, alarm at) what -

he had implied elsewhere in lis volume on fncient Law’

Along with the general tendency towards the removal of

formalized legal restraints (status), he surmized, went

an increased degree of social and political freedom to,

a fresdom he hinted most people were incapable of han-

dling.38 '

Feaver maintains that, even in Ancient Law, Maine had_recognised the

dangers of his social theory and had suggested that ". . .!the movement

of progressive societies has hitherto been a movement of status to con-
tract' (underline a_{dded),"39 the inference being that Maine thought that
.this'process had gone quite far enough already. The political implication,

Feaver argues, was that Maine did not consider the mass of society capable
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of meeting all the demands of legal freedom, and that the creative
arigtpcracy which had previously been free from mob control would be
", . . sacrificed before the altar of levelling democracy."C Fur-
thermore, following on the achievement of political power by the masses
we might expect that there would be a new demand for order. The 'anti--
individual! would bring about a new era of totalitarian barbarity; a
new period of status in which the individual was_suBmerged. Attempting
to find support for this thesis in Maine's journalistic writings, Feaver
claims that,

A cursory reading of Maine's political writings leave

no doubt that he feared any democratizing repurcussions

from the contimued removal of traditional legal restraints.

Progress consisted rather in a fine balance,‘a partership

in society which joined the rational few capable of legal’

freedom* and those less fortunate who needed traditional

authority.%l
Maine's faith in future progress, then, on Feaver's interpretation, de-
pended on the continued freedom of the creative elite and the legal bond-
age of the masses. The whole movement of historical development had to be
stopped by political action if civilisation was to be preserved.

The basic difference between the two interpretations seems to
be that Feaver thought that the previously beneficial process of breaking
down ascriptive ties had been continued as far as possiblé, and' that to

pursue such activities further would simply destroy the character of modern

civilisation. Smith, on the other hand, felt that Maine was advocating

% “my italics
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an essentially laissez-faire society, attempting to presérve the legal
and political rights extant in the.1860?s whilst blocking further reform
since this would lead to socialism. Thus we have a contrast between
- Maine's work seen as expressing a liberal doctrine and seen as a defence
of a traditional society. In both cases, the outcome is an interpretation
of Maine's historical.and political activity in terms of a reaction,
showing him as attempting to Eresérve a particular order in society.
There is much to be said in favour of both these positions des-
pite the inadequacies of the summaries presented here. But there seems
to be a number of shar tcomings in each which,.when made good, lead to a
third position. Agreeing with Smith, it may be a_ffi;-:hed that iaine was
vitally aware of the grea@ importance of the freedom of thq individual
as the source of progress. Even so, it would be quite wrong to suggest
~.that the spatus to contract theory was in any way a political doctrine.
It was not. It was concerned purely with the history of legal relation-
ships. Despite Maine's own careful warning about extending the compet-
ence of his historical thesis, many wriﬁers, inecluding both Smith and
Feaver, have fallen into the error of applying it to the political and
economic spheres. As G. Sawer remarked in-Law in Society, most of the
criticisms of the status to contract thesis have been inappropriate be-
cause Maine and his critics were t alking about different things. It is

irrelevant to talk about trade unions restricting freedom of contract
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and so on, when, "It was the wide extension of full legal capacity tq
sane adults which Maine emphasized, and in this he was quite correct.;4?
As it has been demonstrated above, Maine did think that freedom and in-
dividuality weré vital £actors in progress, but his defence of these -

~ positions has nothing to do with his status to contract theory. His pol-

itical views were not determined by his historical investigations. He

simply said that a comparison of ancient and modern society showed that

the modern world exhibited a highly complex legal structure based not on
the family but on the individual. lThis is the quintessence of his thesis.
However, along with this change had occurred corresponding changes in the
nature pf ownership, the relationship of man with his fellows, the char-
acter ‘of exchange and so on. Private property, for example, was one of

the results of this change in society, but.Maine did not claim that he

had found any law which suggested t hat private property must be preserved,
or that it_was merely a stage in the development of communal ownership. He
simply observed its growth as a historical fact and noted its important
role in the nature of contemporary society. To accept the status to con-
tract thesis, even if one extended its meaning beyond the limits of pure le-
gelity, aé a political doctrine demonstrating the 'historical inevitability'

of laissez-faire, as Smith urges us to do, would be to completely migunder—

stand the nature of Maine's work.
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It would seem, then, that if Smith erred in over—emphasizing
the liberal aspect of Maine's work, Feaver gave too great an importance
to certain reservations which ifaine felt regarding the freedom of the
individual. By attempting to construct a picture of Maine's personality
as that of a "dogmatic authofitarian", he seems to have distorted the
message which Maine presented to the 19th century. In his analjsis of
Maine's work, Feaver does not draw any distinction between legal and pol-
itical rights. It istrue that political rights are legally enforceabls,
and as such, in a gengral discussion might be classified under the wider
label of legal rights. But in more specialized analysis, political
rights must be distinguished from their near relations. Political rights
are those which enable a man to participate in the political or public
arena. In contrast to this, legal rights refer to every form of private
relationship into which man ean enter with his fellows and which will be
enforced by the sovereign authority. Given this distinction, Feaver's
position is totally undermiﬁed. To maintain that Maine considered the
movement from status to contract t o have reached its limits and thaﬁ the
further breakdown of trgditibnal legal restraints would endanger society,
" is completely erroneous. Nowhere in his academic work does Maine assert
any such claim,and certainly Feaver has not produced any evidence from
Maine's journalistic writings or correspondence with which to support this

wview. Rather, Maine saw the continual removal of unnecessary legal
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restraints as_the only means of attaining a rational system of social
relationships. The movement towards greater freedom under law lay at
the very basié of progress and, consequently, must not be frustrated

by reactionaries or by revolutionaries. It was not the breakdown of
certain lggé} barriers which disturbed.Maine. f/hat he was worried by
was the removal of a political barrier. The enfranchisement of the masses
appeared as a retrogressive step to him because, as we have s'een, he be-
lieved that their ignorance of the art of politics could have disastrous
consequences. Feaver's mistake, then, is in extending Haire's fears re-
garding political rights to cover every legal right, of magnifying one
apprehension - the fear of“universal suffrage 7_to.§be extent that it
overwhelms his whole theory of:society's”devqlopmentf )

Leading on from this po;nt-ié a second: in. stressing the im-
portance of a greative e;itea Feaver_seems.to_cgnfu;e_?hq-ﬁiﬁpéggpéon be-
tween a political elite and a creative minority. He speaks about a "cre-
ative aristocracy who had been free from the restraints of the yulga.r,“43
and of Progress as "a partnership in society which joined the rational

few capable of legal freedom¥ and those less fortunate who needed trad-

itional authority."44 This obscures the point which Yaine was making.
Maine did not suggest that the political aristocracy was in any sense more
intelligent or creative than any other members of society. He defended a

ruling class because its members alone knew the character of politics.

# my italics
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They alone could guarantee the freedom without which the creative

minority in whichever class of society they found themselves could

not continue their work. Maine feared that to grant universal suf-
frage would simply be the.firét step in the direction of the total-
itarian state wherein the freedom and legal rights of all men would

be crushed. As we have seen, Maine agreed with Oakeshott that the
conditions of freedom had been gained in the early 19th century. Men
were free if_not equal. In his Qe?ence_of.the aris£ocracy, then, Maine
was not defepding the rights qf g;partiqulér class, he was attempting
to proﬁect thg:rights of all men. His qpposition to direct democracy
did not involve a rejection of his faith in ipdividualism, it was an
attempt to enable its.expansion'touqontinue'unhindered. As a final

'point, it must be remembered that although Maine had resisted universal

suffrage in his journalistic writings, in Popular Government, like the

the true conservative that he was, he accepted it as a fait accompli.

It was quite wrong for Feaver to argue at this point that: "For Maine
reconciliation is no longer possible. . 145 Mgine did accept the new
situation. Thereafter, he concentrated on emphasizing the vital role

which the aristocracy could play in checking the dangers inherent in

it.

CRITICISM OF MAINE'S METHOD OF ANALYSIS

The point has now been reached where an indication of the

major criticisms levelled against Maine's work as a whole will be of
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value in making a final assessment of his achievements. One of Haine's
major axioms was that Eastern societies exhibited the characterisﬁics of
the Aryan race in its cﬁildhood. Consequently, such material that existed
in these areas was invaluable in unqerstanding the character of the early
stages of progressive ci¥ilisations. This assumption has now been chal-
lenged. K;rl Jaspers, for example, claims that the stability which the
East gxhibited in the 18th ceptury occurred because India and Ch;na
~". . . had both reached an advanced_stage in their downward path.n46
Until the 17th century, these civilisations, both of which had achieved
the breakthrough of the axial peried, had-flourished and developed.
Here then, were no lessons to be drawn about the origins of western civil-
isation. Eastern society should be seen gs_the Mo o e great symbol of
what may happen to the whole of mankind. . ,"47 and not as a living past.

- Further objectiops might also be made in respect of Maine's
study of ancient societies. He did not define his understanding of a
stationary sociéty very clearly, and even had he done so, and it had been
accepted as reasonable, it might still have been objected thatthis study
was still.of no consequence in explaining the nature of the modern world.
Well might we ask 'of what significance is the fact that western society
has evolved in a different way from that of the_East?‘ Rather than assert-
ing that eastern societies wefa of a stationary and unhappy character, as

Maine does, it could be argued, with equal plausibility, that these areas
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had achieved a happy atability which had eluded the west. Their dur-
ability could signify a condition of tranquil contentment and cultural
maturity. Maine gives no specific reason why eastern societies should
be considered as immature compared with those of the west, rather than
as exhibiting a differen§ development. But without this assumption, his
concept of ﬁnilinear'historical development would be undermined. Certainly
a more detailed defence of such a fundamental point might have been anti-
cipated. -

But even_if these objections can be met, Maine, in his attempt
to.establish a"., .. continuous and uniptgrrupted line of development,
« o« » a unilinear direction of movement . . ."48 :‘L'-n':history’ has a still
more rigorous critic to answer. A major attack on his style of thinking
appears tp have been delivered by Professor Oakeshott in Experience and
Ips'Modes. Oakeshott specifically rejects the view which asserts that
", . . in ordér to understand things we must understand their history,
and that when we have understood their history we have understood the things
themselves. 49 This clearly affects Maine's opinion that an understanding
of the past is instrumental in understanding the presgnt, even though he
‘did not consider it to provide a complete explanation.

The separation of modes of thought is the purpose behind Oake-
shott's work. History is treated simply as one of the exclusive abstract

worlds which attempted to give a coherent account of all experience from
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one point sf view. It is distinct from other modes of thought - sciencs,
postry, philosophy and practice -.and can have no dialogue with them.
Ideas in history are accepted or believed to be true or false within the
historical world alone. This is a world which exists in the present, but
one which is subsumed under the category of the past. It ié a contemporary
mind in a pérticular pose, a pose which understands pemporal relationships
not in terms of cause and effect, but of contingency.
Such a copcept of history clearly casts a shadow oﬁer Maine's

-pogition as a whqle. Not only_must his attempt to relate past and. pre-
sent be seen as misdirected, but his attgmpt to base history on scientific
techniques must also appear as misplaced. Oakqshottfs denial of the val-
idity of laws ip history undermines the most important methodological as-
pects of Haine's work. Although the comparative_mgthod has been widely
employed in social anthropology, of which Maine was one of the founders,

according to Oakeshott:

The Comparative Method is not a method which unites
science and history; it dismisses history and never
achieves the full condition of science. And since

the scientific character of anthropology is an illusion,
its concepts and presuppositions being those of history,
we must conclude that it is history or nothing.

It would seem from this that llaine's work rested upon contra-
dictory and insecure foundations. On the one hand, he claimed that he
wanted to make history scientific and arrive at comprehensive general-

isations; whilst on the other, he felt that an appreciation of the past
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is important to a.scientific understanding of the present. In effect;
he seems to have committed all the errors which Oakeshott has since
warned against. However, wew ill have been misled if we believe that
Maine's manifesto on histofical method determined the chaktacter of his
own historical writing. His assertions regarding the scientific na-
ture of history in his addresses to the ﬁniversity of Calcutta seem
to have had little impact on his own.work beyond iﬁspiring the general
direction of his interests. One feels that Professor Vinogradoff
makes rather too much of_Maine(s-'scientism', particularly whgn he at-
tempts‘to relate him to the more ambitious doctrines of the pesitivist
school.?l Maine can be considered as having failed to achieve a scien-
tific status for history - even his profeséed attempts to base his gen-
eralisations on empirical evidence came to nothing. As A.S. Diamond
said: o

o « « the early chapters of "Ancient Law" - that

part of his work which, measured by its scope and

influence, must be considered to be by far the most

important - consists mainly of nothing more than

courageous cgqjectures.52 :

But Oakeshott's position must not be misconstrued at Maine's expense.

Oakeshott's rejection of any relationship between past and present is

not as absolute as some of his assertions would seem to suggest. Since
all experience, and this necessarily includes historical experience, exists

in the present, khen, the world of the here and now can be seen from the
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stand-point of history. Once this is done, the present, as somsthing
distinct and separate from the past,,disappeags. The 'present! simply
becomes the last frame in the reel of history, and so, to gain some
insight into what is happening at the end, it would surely seem helpful
to return to the beginning and see the film‘as a whole. It isftrue
that this would only help explain the 'preseht' from a particular pgint
of view. One would bé familiar with the origins of a specific set_of
circumstances gnd this would not enaﬁle one to determinp what was going
to happep next. Neithgr could it be_said to produce any scientific ex~
planation of events, even less to give directions as to what ought to be
done about them. But to be familiar with the development of a situation
is not without significance in undér§tanding_the_;§tgst position. If this
is a rgasqnable interpretation”of_ngeshopt[g Worg, thep,_far_frqm pging
| a critic of Mgine's position, hg turps out tq bg ip sympathy with it. Wit-
ness, for example, Oakeshott's use of "higtpricgl_descyiptionﬂ.in hi$ essay
on ﬁThe Masses in Rep;esentative Democracy". As he says fegarding the im-
pact of the mass man: |

I think we should recognize what our true position is

in this respect, what precisely we owe to this character,

and the extent of his impact, if we understood more clearly
who this "mass man® is and where he has come from.* 'And
Wwith a view to answering these questions, I propose to en—
gage in'a piece of historical description.* . . . You must
bear with me while I set the scene for the entry of the
character we are to study, because we shall mistake him un-
less we prepare ourselves for his appearance.53 '

#%hat Oakeshott was really denying was, not the possibility of understanding
the 'present! as part of the historical universe, but the linking together

# my italics




of the historical and practical worlds. This.is quite a sepérate pro-

. position, since the world of practice is not in being, it is in process
of becoming and, consequently, it is beyond the reach of hiétory. It is
experience seen from the view of what ought to be and will be, and not
from the point of view of the past.

‘The outcome of this analysis, then, would seem to be that, pro-
vided one does not seek to explain the whole of the present in terms of
history or to use history to support. political doctrines and policies -
none of which Maine himself attemp#gd to do - then there is still value
in his style of historical analysis, both as a_purely academic study

and as a means of providihg the assential background for political action..
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CHAPTER SIX

CONCLUSION

CHARACTER OF MAINE'S WRITING

The chargcter of Maine's work has been revealed as essentially
one of moderation. He sought the security of the middle way, the avoid=-
ance of extreme positions in any Serious. discourse. All stateménts and
generalisations, he believed, must be weighed and tested by'the evidence
before being accepted as in any sense true. The more polemical spatements
made in his journalistic writings do mot deny this interpretation. They
were made in political debate, not in political philosophy. It was propa-
ganda; proselytisms designed to sway opinion in a particular direction:

- it made no attempt to deal with any topic in a thoroughly objective o' ex-
haustive manner. It would be inadvisable, then, to rest too much weight
on these review grticles in any assessmeny of the fundamental character of
Maine's position.

Permeating the whole of his thought was an‘acute historical sense;
questions could only be aﬁswered fully when seen in the perspective of his-
tory. This was not, it has been suggested, a crude historicism, but a

.iital awareness of the importance of history in providing the context for
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any discussion. Often evidence from the past demonstrated serious
limitations to so-called universal theories in both jurisprudence and

politics. Awareness of the importance of historical setting is thus

a fundamental aspect of laine's style of investigation. On whatever

question he was engaged, whether it was the nature of contemporary
politics, the character of sovereignty; or the aséumptions underlying
modern International Law, he drew on his great knowledge of the past
to bring a new clarity to the issues at stake.

The two major forces giving direction to iaine's inquiries
were tﬁose of Natﬁral Law and Benthamismt. He beliseved each héd proved
inadequate as a system of jurisprudence or as the basis of a meaning-
ful appfoach to political activity. It has been indicated that whilst
there was no necessary conflict between the rationalist mode of analysis
adopted by the analytical jurists and the historical mathod; Maine
clashed violently with the various pretensions of the Naturdl Law school.

The subjects dealt with by Maine and the analyticaL jurists rarely

coincided. Even where thers was a common topic of discussion, their pur-
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poses remained gquite distinct. The rationalists were concerned with
understanding the logical presuppositions of various institutions; Maine
with their historical antecsdents. Ffequently, however, evidence which
the historicél inqﬁiries revealed seriously undermined the authority of
the analyti¢al theories of social institutions. History provided material
which had to be taken into account if a comprehensive, all embracing ex-—
planation was to be achieved.

A partiaularky illuminating illustration of the impact of his-
torical studies occurs in Maine's examination of the concept of sovereignty.
He began the discussiqn by 9arefu;ly restating the classic definition of
John Austin that fiV,hw seaadetgrminate human superior, receives habitual
obedience from the bulk of a given sopiety,_that determinate superior is
sovereign in that society, and thg society, including the superior, is a
society political and independen.t."1 Maine then proceeded to subject it to
tiistorical obser&ation, for as he said:

The duty of enquiring if not how Sover-
eignty arose, at all events through what
stages it has passed, is in my judgement
indispensable. It is only thus that we
can assure ourselves in what degree the

results of the Austinian analysis .tally
with facts.?2 -

The theory of sovereignty, like any other theory, must be tested by setting
it against all the available evidence it was purporting to explain. 1In

" this case, the observation of early social organisation failed to reveal
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any individual or group of individuals, which could be identified as

the sovereign authority. Laws were based on customary usage, not the
legislative action of an all powerful body. The orders of even the
most absolute ruler were not laws in the Austinian sense, they were at
the most single commands, devoid of the generality of true law; and
despite any implied ;anction, law was obeyed by virtue of habit, trad-
ition and veneéation. In faect, laine believed that the emergence of a
sovereign society was a modern phenomenon, coming'into being at the

time of the Rengiésanée._ W@th ;egard to Austinian sovereignty, then,
history demonstrated that ". . . the assertion which we are considering
wouid not so much be shown to be false as only verbally true, and there-
fore without the value which it possesses in society of the type to which

our own belongs."3

The limited applicability which Maine believed the Austinian
theory of soveréignty displayed, resulted from the qature of the general-
isation. Like all scientific or philosophical exﬁlanations; it was secured
by the process of abstraction, by pruning away all material .of a non-essen-
tial character. This ﬁaine recogniséd as a legitimate procedure, but hestil
maintained that the ultiméte value of the theory was dependent on the sig-
nificance of those considerations which had been'excluded as irrelewvant.

By concentrating exclusivelyr-on force as the basis of law, Austin had

neglected the history of the community, and yet it was the past alone which

determined where sovereignty should lie and how it should be exercised.
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Although history could not call into question the internal consistency
of the theory of sovereignty, it did call into qﬁestioﬁ its apﬁlication
as an all embracing explanation,

If Maine's discussion of the concept of sovereignty revealed a
greater divergency from the Austinian position than was at first apparent,
his discoufse on International Law demonstrﬁyed a greater sympathy with
the doctrine of Natural Law. In approaching the prﬁblems of modern Inter-
national Law, Maine perceived that there was a fundamental division over
the question of its binding nature. On one side were those who believed
that international relations could only be governed by positive institu-
tions based either on customary usage or some form of tacit or formal
consent. Beyond these recognised and approved systems of -commnication,

a condition of anarchy prevailed. On the other side were those who be-
lieved that nation states, as autonomous sovereign bodies, :could be re-
garded as moral agents and as such were subjected solely to the obligations
of Natural Law. Positive institutions, in such an understanding of
international relations, appeared to be superfluous. In a typical moderate
fashion, Maine insisted that neither of these extreme views should be
accepted; rather a compromise position offered a more satisfactory explan-
ation of the situation. It was undeniable that the most practical aspects
of International Law lay with the systeﬁ of positive institutions, but

Maine considered that these arrangements could not be separated from the
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realms of natural justice. Much of their force and dignity derived
from the rule of right feason: from éome view of the nature and con-
stitution of man, and the concept of a divine anthority which consti-
tuted the basis of Natural Law moralitj. There was a natural and a
positive Law of Nations: the attempt to separate public law and ethics
. was a mistakq. Where there was an absence of formal rules of law in any
field, then desisionsmust be reached on the basis of the eternally bind-
ing precepts of Natural Law.

By reconpiling these two divergent points of vigw within the
system of International Law, Maine was able to dismiss the attacks made
on the whole system by the analytical jurists. He claimed that it was
~meaningless to deny the validity of these legal arrangements, simply
because of the absence of any sanction which could be brought to bear.
International Law had created not a sanction but a law~abiding sentiment
based on the strong approval of a certain body of rules of conduct. It
was law founded on right order, a concept of law which had preceded_the
idea-of law as a general command backed by force. To deny the existence
of International Law was fraught with danger; anarchy among the nations
would sanction the unrestrained rule of the strong to a far greater degree
than was already the case. Might would be the only measure of right.

In this discussion, then, Maine can be seen in conflict with the

analytical 1amyérs. But more significant is his sympathy with what has
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previously appeared as his b8te noire - the doctrine of Natural Law.
It should be noted, however, that the interpretation of Natural Law
adopted as the basis of internabtonal relations is fundamentally that
employed by the Romans and-bears little relation to the ideological
system of Rousseau. His defence of the extant-system of fhe Law of
Nations can, in fact, be seen aé a further facet of his essential con-
servatism. He accepted the existing structure of communications and
attempted to work for improvements within its framework. At the same
time, he was concerned to defend the system against ill-considered at-
tacksbﬁa$éd3uon abstract principles. In national politics, the ideo-
logical dogmas of Rousseau's interpretation of Natural Law threatened
the existing social fabric: in the international field, the danger
lay in the rigid application of the Benthamite concept of sovereignty.

The roles played by Natural Law and_Benthamism were thus reversed in

the two situations, but Maine's positiop rgmained coqstant. He was de
termined to use all his energies to prevent the destruction of civili-
sation either by the inauguration of national or international anarchy.
Only by a cautious, reasoned response to changing conditions could the
virtues of a progressive world be retained. Rigid, ideological principles
had no place in a.changing environment: politics was a process of feel-
ing one's way, of testing every step before it was taken. Maine's dis-

position was thus the same in both the national and international political

arenas.
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ASSESSMENT OF MAINE'S WORK

Having established the outstanding characteristic of Maine's
work as besing one of moderation, it will now be appropriate to assess
its value = and in particular the value of his political speculations.
Maine was one of the last great savants. He ﬁas a pioneer in a:swidédvar-
iety of subjects, and so it is hardly surprising that great strides have
been made in these fields since he made his inquiries. Specialization is
the most outstanding feature of modern knowledge and this has produced
material and developed technique; 9f analysis which have superceded those
of Maine. But as Kirk said, ". . . modern legal thought and sociology
and political spsculation, as well as historical method?_are indebted to
Maine. 1In this or that he has been corrected or_amandéd; ifaine himself
expected nothing else; but the bulk of his writings looms still majestic
in accuracy and outlook." Certainly the historical and c&mparative
methodé'have proved-invaluable methodological tools of analysis. And, in
an age in which man weilds such total power, Maine's basic approaah to -
political activity can be seen to retain a vital relevance. |

Many of the predictions whigh Haine made regarding the structure
of modern society have been realized. His social analysis reveals an al-
most prophetid duality.' The full extension of the franchise to universal
adult suffrage has been achieved, though as yet, in this country at least,
without the disastrous consequences which Maine expected to accompany it,

were his warnings ignoredy
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There has, however, with the growth of the mass party system in response
to the enlarged electorate, beén a corresponding decline in both the power
. of the individial Member of Parliament and the House of Lords. Power now
‘seems to lie in the hierarchy of the party machine, the Cabinet, ory as
some have argued, in the hands of the Prime Minister himself. This is not
to suggest that thé pattern of modgrn British politics'is characterised
by the 'wire—ﬁuller' or the 'secret.and all powerful Committee of Public
Safety!, only that there has been a significant centralisation'of polit-
ical pﬁwer since the beginning of the Victorian era. It was against the
danger of 'absolute corruption',. implieit in such highly corcentrated
power, that the Victorian'éiﬁkics of society had set their iances.

It is within the European political theatre, however, that Maine's
forebodings regarding the inherent weaknessés-of popular governmént ﬁave
been most fully realized. His recognition of the basic incohpatibility of
democracy_and nationalism, and his forecést that "nationalism is full of
the seeds of future civil convulsion®? appeaf as perspicacious observations
in the aftermath of two World ¥ars,and the dictatorial nationalism which
has been a feature of 20th century politics. European totglitarian regimes,
together with their African and Asian counterparts, have engaged in many of
the practices which Maine had indicated as essential features of irrespon-
sible elite domination. The forﬁ of democratic ggwermment has been used’

to legitimize the rule of the autocrat, whilst in practice’most fundamental
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hunan rights have beep suspended and replaced by the ruls of censorship
and the secret police.

To appreciate why, in relation to Maine's work, suéh regimes
were not produced in England, it is necessary to examine his analysis of
democratic tendencies and the various recommendations which he made to
prevent_any undesirable developments. As B.,E. Lippincott has pointed
out, Maine's object in studying contemporary experiments 'in democracy was
not to critigisgl'democratic philosophy!' but to wéigh 'democratic beliefs!
against the_various attempts which had begn madg_to rqqlize these values
in practice.6 Again, it was Maipe's ?im;§° demonstrate the inappropriate-
ness of a set_oflseiiefs rather than their logical inconsistency.

Using the comparative method of analysis, Maine attempted to
display the fragile nature of popular_government. The examination sug-
gested that unless there was a tradition of liberty and freedom within
a country, then, the prospects for popu;ar government seemed destined to
be very poor; Maine summed up this part of his analysis in the following
way:

I have thus shown that popular governments of the

modern type have not. hitherto proved stable as com-

pared with other forms of political rule, and that

they include certain sources of weakness which do

not promise security for them in the near or remote
future. My chief conclusion can only be stated ne-
gatively. There is not at present sufficient evi-
dence to warrant the common belief that these gov-
ernments are likely to be of indefinitely long dur-

ation.”
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Maine had never claimed that democ?atic institutions were the
only cause of social and political upheavals. What he had argued was
that popular governments were the least able to withstand'the;tremendogs_
pressures to which 19th century institutions were exposed. ¥n particular
they seemed the least able to resist the dangers from Imperialiém, Radical-
ism and Natioqalism. _In view of the rapidly changing circumstances aﬁd
the increasing multiplicity and strength of extremist political moveﬁents,
‘ laine felt that the major task of any government must be to maintain order,
even ;f nged be, gt the expense of some ?feedom. This, he considered,
democratic government ihcapable of-doing.

Maine has begn callgd "the most searching_critic 6: democratic
optimism in the Victorian era."8 It is essential, however, if his position
is not to be distorted, that his understanding of the word demécracy_be-
made more explicit. Haine was quite consistent in his use of the term;
democracy was, he said, ". . . simply and solely.; form of government. It
is the government of the State by the Many, as opposed, according to the
61d Greek apalysig, to its government by the Few, and its government by
One."? Hezusedthe term 'democracy’ in its Greek Senge because it empha-
sized the direct participation of the citizen body, as opposed to indirect
fepresentation. In modern society, the only means by which the former
kind of citizen éctivity cquld be secgred would be by the use of the refer-

endum or plebescite system. It was against such direcét democracy that
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Maine focused his attack. Most commentators on his work, however, have
attempted to refute this attack by defending representative dem.ocracylo -
the very system which, in its English guise, Maine too was defending. It
is here, in the character of Haine's defense, that the lasting value of
his prescriptive thought is to be found.

Although Popular Government was occasioned by a particular polit-

ical situation, it still remains a book which can be read with profit. It
can be seen as an attempt tp:demonstrate the dangers of rationalist thought
in politics, of basing poliﬁical policy on 5 priori principles or ideo-
logical dogmg._ Ihe'qangerslgf su§h concept§ qf political.aqtivity remain

a threat,cand perhaps-even more so, in the contemporary world. The essent-
ially practical approgch which Eaine pre;ents offeyg a re;sopgd_statgment
of the middl§ way. In the vigorous debate over democratic governmght at
?he_end of_thg l9th_ceptur¥ many_whp took part believed that direct'Qemo-
crgtig control by the peop;e would soon be_achiqyedf 'Amopg_many.of'the
propertied classes, this provoked an extremely reactionary response. hilst
accepting the idea of universal suffrage and the other features of democracy
secured earlier in the century, Maine himself was anxious that the balance

. of society should not be upset by any conflict between these two opposition
groups. He wanted to deflate the highly charged atmosphere in which the

friction between political movements could prove explosive.

Maine'é political thought then, it is true, has a lasting value,

but it is best seen in terms of its general approach rather than in the
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immediacies of its content. It is the natural, if not logical, outgrowth
of his studies into the history of ciwvilisation and reﬁresepts a sincere
attempt tp realize the potentials within a changing society. Popular
Government must rank high in the statements of conservative thought in

this period. It stands as the major representative of the analytical

conservative tradition in the 19th century.
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